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CODE  OP  CIVIIi  PROCEDURE 


St     4.    Sirpp.  Cal.  Rep.  Clt.    13^,  S92;  140,  9;  142,  195; 
144,  611. 

§    n.    Supp.  Cal.  Eep.   Cit.     145,   677. 

ft    17.    Supp.  Cal.   Bep.  Cit.    Subd.    2-'142,   5S9.    Subd. 
3—142,  639. 

S  29.  Supp.  Cal.  Rep.  at.    141,  98. 

i  2&.  Supp.  Cal.  Rep!  Cit.    1S9,  405. 

S  26.  Supp.  Cal.  Rep.  Cit.    139,  405. 

§  73.  Supp.  Cal.  Rep.  Cit.     142,  500. 

fi  74.  Supp.  Cal.  Rep.  Cit.     142,  500. 

I  97.    Justices  of  the  peace,  San  Francisco;  salary.    The 
justices  of  the  peace  shall  receive  for  their  official  services 
the  foUowing  salaries,  and  no  other  or  further  compensa- 
Code  Civ.  Proc. — 1 
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tion,  payable  monthly,  out  of  the  city  and  county  treasury, 
after  being  first  allowed  and  audited  as  other  similar  de- 
mands are  by  law  required  to  be  allowed  and  audited:  To 
each  of  the  justices  of  the  peace  thirty-six  hundred  dol- 
lars per  annum.  En.  March  11,  1872.  Aza*d.  1873-4,  282; 
1880,   35;    1905,   9. 

§  103.  Justices'  conrts,  number  of  in  townships;  elec- 
tion of  Justices;  number  of  In  cities;  qualifications  of  Jus- 
tices; salaries.  There  shall  be  at  least  one  justice  *s 
court  in  each  of  the  townships  of  the  state,  for  which 
one  justice  of  the  peace  must  be  elected  by  the  quali- 
fied electors  of  the  township,  at  the  general  state  elec- 
tion next  preceding  the  expiration  of  the  term  of  of- 
fice of  his  predecessor.  In  any  county  where,  in  the 
opinion  of  the  board  of  supervisors,  the  public  convenience 
requires  it,  the  said  board  may,  by  order,  provide  that  two 
.justices'  courts  may  be  established  in  any  township,  desig- 
nating the  same  in  such  order;  and  in  such  case  one  jus- 
tice of  the  peace  must  be  elected  in  the  manner  lierein 
provided  for  each  of  such  courts.  In  every  city  or  town 
of  the  third  and  the  fourth  class  there  must  be  one  jus- 
tice of  the  peace,  and  in  every  city  or  town  of  the  first 
and  one  half  class  there  must  be  three  justices  of  the  peace 
and  in  every  city  or  town  of  the  second  class  there  must 
be  two  justices  of  the  peace,  to  be  elected  in  like  manner 
by  the  electors  of  such  cities  or  towns,  respectively;  and 
such  justices  of  the  peace  of  cities  or  towns,  and  justices' 
courts  of  cities  or  towns,  shall  have  the  same  jurisdiction, 
civil  and  criminal,  as  justices  of  the  peace  of  townships, 
and  township  justices'  courts.  Said  justices  of  the  peace 
of  cities,  and  justices'  courts  of  cities,  shall  also  have  jur- 
isdiction of  all  proceedings  for  thf  violation  of  any  ordi- 
nance of  any  city  in  which  courts  are  established,  both  civil 
and  criminal,  and  of  all  actions  for  the  collection  of  any 
license  required  by  any  ordinance  of  any  such  city  or  town, 
and  generally  exercise  all  powers,  duties  and  jurisdiction, 
civil  and  criminal,  of  police  judges,  judges  of  the  police 
court,  recorder's  court,  or  mayor's  court  within  such  city. 

No  person  is  eligible  to  the  office  of  justice  of  the  peace 
in  any  city  or  town  of  the  first,  first  and  one  half,  second 
or  third  class  who  has  not  been  admitted  to  practice  law 
in  a  court  of  record;  and  no  justice  of  the  peace  is  per- 
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mitted  to  practice  law  before  another  justice  of  the  peace 
in  the  city,  town  or  connty  in  which  he  resides,  or  to  have 
a  partner  engaged  in  the  practice  of  law  in  any  justice's 
court  in  such  city,  town  or  county.  Every  city  justice  of 
the  peace  in  any  city  or  town  of  the  fourth  class  shall 
receive  a  salary  of  fifteen  hundred  dollars  per  annum,  and 
every  city  justice  of  the  peace  in  any  city  or  town  of  the 
third  class  shall  receive  a  salary  of  two  thousand  dollars 
per  annum;  and  every  city  justice  of  the  peace  in  any 
citv  or  town  of  the  first  and  one  half  class  and  the  second 
class  shall  receive  a  salary  of  twenty-four  hundred  dollars 
per  annum;  and  each  city  justice  of  the  peace  shall  be 
provided  by  the  city  or  town  authorities  with  a  suitable 
office  in  which  to  hold  his  court.  Where  the  compensation 
of  the  justice  of  the  peace  of  any  city  or  town  is  by 
salary,  it  shall  be  paid  by  warrants  drawn  each  month  upon 
the  salary  fund,  or,  if  there  be  no  salary  fund,  then  upon 
the  general  fund,  of  such  city  or  town;  such  warrants  to 
be  audited  and  paid  as  salaries  of  other  city  officials.  AH 
fees  which  are  chargeable  by  law  for  services  rendered 
by  such  city  justices  of  the  peace  in  the  cities  or  towns 
aforesaid  shall  be  by  them,  respectively,  collected,  and  on 
the  first  Monday  of  each  month  every  such  city  or  town 
justice  of  the  x>eace  shall  make  a  report,  under  oath,  to 
the  city  or  town  treasurer,  of  the  amount  of  fees  so  by 
him  collected,  and  pay*  the  amount  so  collected  into  the 
city  or  town  treasury,  to  the  credit  of  the. general  fund 
thereof.  Said  salaries  shall  be  the  sole  compensation  of 
said  city  justices.  En.  Stats.  1880,  34.  Am'd.  1891,  456; 
1899,  88;   1900-01,  100;   1903,  210;   1905,  49;   1905,  50. 

There  were  two  amendments  of  this  section  enacted  on  the  same 
day  March  8,  1905  (Stats.  1905,  pp.  49,  50).  They  were  identical 
in  language  but  one  was  to  go  into  effect  immediately,  and  the 
other  on  the  first  Monday  after  the  first  day  of  January,   1907. 

S  107.    Supp.  Cal.  Bep.  Cit.    14S,  247. 

S  112.     Supp.   Cal.  Bep.   Cit.     139,   406. 

S  128.     Supp,    Cal.    Bep.    Cit.     Subd.    5—140,    10.    Subd. 
6—140,  10. 

S  131.  Sub.  1.  Probation  committee,  appointment  of; 
oath  of  office  of.    The  judge  of  the  superior  court  in  and 
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for  eacb  eonatj  or  city  aad  coanty  of  the  state,  or  where 
there  ore  more  than  one  judge  of  said  courty  a  majority  of 
the  judges  thereof  by  an  order  entered  in  the  minutes  of 
such  court^  may  appoint  seven  discreet  citizens  of  good 
moral  character,  and  of  either  sex,  to  be  known  as  pro- 
bation committee,  and  shall  fill  all  vacancies  occurring  in 
such  committee.  The  clerk  of  said  court  shall  immedi- 
ately notify  each  person  appointed  on  said  committee  andt 
thereupon  said  persons  shall  appear  before  the  judge  of 
said  superior  court  in  said  county  and  qualify  by  taking 
oath,  to  be  entered  in  the  minutes  of  said  superior  court, 
to  faithfully  perform  the  duties  of  a  member  of  such  pro- 
bation committee. 

Sub.  2.  T«rm  of  office  of  committee.  The  members  of 
such  probation  committee  shall  hold  office  for  four  years, 
and  until  their  successora  are  i^pointed,  provided  that  of 
those  first  appointed,  one  shall  hold  office  for  one  year, 
two  for  two  years,  two  for  three  years,  and  two  for  four 
years,  the  terms  for  which  the  respective  members  first 
appointed  shall  hold  office  to  be  determined  by  lot  as  soon 
after  their  appointment  ae  may  be.  When  any  vacancy 
occurs  in  any  probation  committee  by  expiration  of  the 
term  of  office  *  of  any  member  theceof,  the  successor  shall 
be  »ppoiuted  to  hold  for  the  term  of  four  years;  when 
any  vacancy  occurs  for  any  other  reason,  the  appointee 
shall  hold  for  the  unexpired  term  oft  his  predecessor. 

Sub.  3.  Oomp^OBsMoiL  The  members  of  the  probation 
committee  shall  serve  without  compensation. 

Sub.  4..  Committee  may  examine  certain  societies,  asso- 
ciations, etc.;  report  of.  The  superior  court  or  any  judge 
thereof  may  at  any  time  require  said  probation  committee 
or  a  probation  officer  tc  examine  into  the  qualifications 
and  management  of  any  society,  association  or  corporation, 
other  than  a  state  institution,  applying  to  receive  any 
child  or  children  under  this  act,  and  to  report  to  the  court, 
provided  that  nothing  in  this  section  shall  be  construed 
as  giving  any  probation  committee  or  probation  officer  any 
power  to  enter  any  institution  without  the  consent  of  such 

institution. 

It  shall  be  the  duty  of  each  probation  committee  prior 
to  December  first  in  each  year  to  prepare  a  report  in  writ- 
ing on  the  qualifications  and  management  of  all  societies, 
associations  and  corporations,  except  state  institutions,  ap- 
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plying  foT  or  reeeiving  any  child  under  thig  a«t  from  the- 
courts  of  their  reapective  counties;  and  in  said  report  said 
committee  may  make  such  suggestions  or  comments  as  to^ 
them  may  seem  fit;  said  report  to  be  filed  in  the  office 
of  the  clerk  of  the  court  appointmg  such  committee,  for 
the  information  of  the  judges  thereof. 

Sub.  S.  Probation  oflloer  and  depntiai^  aiq^odntment  of. 
In  counties  of  the  first  class  there  shall  be  one  probatios. 
officer  and  not  more  than  five  deputy  probation  officers^ 
in  counties  of  the  second  class,  one  probation  officer  and 
not  more  than  one  deputy  probation,  officer;  in  all  other 
counties  there  shall  be  one  probatioa  officer. 

In  any  county  or  city  and  county  additional  deputy  pro- 
bation officers  may  be  appointed  and  their  appointment  ap*- 
proved  or  disapproved  as  hereinafter  provided-,  from  time* 
to  tinre  when  in  the  opinion-  of  the  eourt  it  may  be  neces- 
sary, provided  that  they  serve- withput  salary. 

Sub.  6.  KarpefniWB  allowed  pooliBtiMi  ofltoeis;.  The  proba- 
tion officer  and  deputy  probation,  officers  in  atl  the  ooun*> 
ties  of  the  state  shall  be  allowed  snoh  neoessaary  incidental* 
expenses  as  may  be  authorized  by  a  judge  of  the  superior 
court;  and  the  same  shall  be^  a  charge  upon  the  county  in; 
which  the  court  appointing  them  has  jurisdiction,  and  the^ 
said  expenses  shall  be  paid  out  of  the  county^  treasury  upon  » 
warrant  therefor  issued  by  the  said  court; 

Sub.  7.  Appointmenta^  by  wJimn  and  loam  nada;  tsnn  cff 
oflaa;  reaiovail  of  ofllear.  The  offices,  of  probation  officers 
and  deputy  probation  officers  ave  hereby  created:  The  ap- 
pointments of  probation  officexa  and  deputy  probation  of- 
ficers to  serve  hereunder  in  any  county  or  eity  and  county 
shall  be  made  by  the  probation  eomanittee  of  said  county 
or  city  and  county  from  discreet,  citisens  of  good  moral 
character.  The  appointments  by  each  probation  commit* 
tee  shall  be  made  in  writing,  signed  by  a  majority  of  the 
members  of  such  committee,  and  filed  with  the  county  clerk 
of  such  county,  and  shall  be  subject  to  and  shall  tako  effect 
upon  approval  by  the  judge  of  the  superior  court  appoint- 
ing such  committee,  or  by  a  majority  of  the  judges  thereof 
if  there  be  more  than  one;  such  approval  to  be  by  order 
entered  in  the  minutes  of  said  court.  The  term  of  office 
of  probation  officers  and  of  deputy  probation  officers  shall 
be  two  years  from  the  date  of  the  said  approval  of  their 
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several  appointmentB,  such  probation  officers  and  deputy 
probation  officers  may  at  any  time  be  removed  by  the  judge 
approving  their  appointment  in  his  discretion. 

Sub.  8.  Duty  of  deputy.  Any  of  the  duties  of  the  pro- 
bation officer  may  be  performed  by  a  deputy  probation 
officer  and  shall  be  performed  by  him  whenever  detailed 
to  perform  the  same  by  the  probation  officer;  and  it  shall 
be  the  duty  of  the  probation  officer  to  see  that  the  deputy 
probation  officer  performs  his  duties. 

Sub.  9.  Present  officers  to  senre.  It  is  the  intention  of 
this  act  that  the  same  probation  committees,  the  same  pro- 
bation officers  and  deputy  probation  officers  shall  be  ap- 
pointed and  serve  under  this  act  as  under  the  act  known  as 
the  juvenile  court  act,  and  entitled  ''An  act  defining  and 
providing  for  the  control,  protection  and  treatment  of  de- 
pendent and  delinquent  children;  prescribing  the  powers 
and  duties  of  courts  with  respect  thereto;  providing  for 
the  appointment  of  probation  officers,  and  prescribing  their 
powers  and  duties;  providing  for  the  separation  of  children 
from  adults  when  confined  in  jails  or  other  institutions; 
providing  for  the  appointment  of  boards  to  investigate  the 
qualifications  of  organizations  receiving  children  under  this 
act,  and  prescribing  the  duties  of  such  boards;  and  pro- 
viding when  proceedings  under  this  act  shall  be  admissible 
in  evidence,"  and  approved:  February  26,  190&;  or  under 
any  laws  amending  or  superseding  the  same. 

Sub.  10.  Probation  officer  to  inquire  Into  antecedents 
of  person  arrested,  when;  report  of  officer;  record  kept  of 
person  released  on  protetlon.  Either  at  the  time  of  the 
arrest  for  crime  of  any  person  over  sixteen  years  of  age, 
or  at  the  time  of  the  plea  or  verdict  of  guilty,  the  proba- 
tion officer  of  the  county  of  the  jurisdiction  of  said  crime 
shall,  when  so  directed  by  the  court,  inquire  into  the  an- 
tecedents, character,  history,  family  environment  and  of- 
fense of  such  person,  and  must  report  the  same  to  the  court 
and  file  his  report  in  writing  in  the  records  of  said  court. 
His  report  shall  contain  his  recommendation  for  or  against 
the  release  of  such  person  on  probation.  If  any  such  per- 
son shall  be  released  on  probation  and  committed  to  the 
care  of  the  probation  officer,  such  officer  must  keep  a  com- 
plete and  accurate  record  in  suitable  books  of  the  history 
of  the  case  in  court  and  of  the  name  of  the  probation  officer. 
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and  his  acta  in  eouneetion  with  sftid  ease;  al«o'the  age; 
sex;  nativity;  residenee;  edneation;  habits  at  temperance;' 
whether  married  or  single;  and  the  conduct,  employment  and 
occupation  and  parents'  ocenpation  and  condition  of  such 
person  so  committed  to  his  care  during  the  terta  of  such 
probation,  and  the  result  of  such  probation,  which  record 
shall  he  and  constitute  a  part  of  the  records  of  the  court' 
and  shall  at  all  times  be  open  to  the  inspection  of  the  court 
or  any  person  appointed  by  the  court  for  that  purpose,  atf 
well  as  of  all  magistrates  and  the  chief  of  police  or  other 
head  of  the  police,  unless  otherwise  ordered  by  the  court. 
The  said  books  of  record  shall  be  furnished  by  the  county 
elerk  of  said  county,  and  shall  be  paid  for  out  of  the 
county  treasury. 

Sub.  11.  Tarms  and  conditlonB  of  pxotetlaB.  The  proba- 
tion officer  shall  furnish  to  each  person  released  on  proba- 
tion and  committed  to  his  care,  a  written  statement  of  the 
terms  and  conditions  of  his  probation,  and  shall  report  to 
the'  court,  judge,  or  justice  appointing  him,  any  violation 
or  breach  of  the  terms  and  conditions  imposed  by  such 
court  on  the  person  placed  in  his  care. 

Sub.  12.  Probatioa  ofiescs  to  sasva  In  aU  courts.  The 
probation  officers  and  deputy  probation  officers  appointed 
under  this  section  shall  serve  as  such  probation  officers  in 
all  courts  having  original  jurisdictioB  of  criminal  actions 
in  this  state. 

Sub.  13.  Powam  of  peace  officers.  Such  probation  of- 
ficer and  each  deputy  probation  officer  shall  have,  as  to  the 
person  so  committed  to  the  care  of  such  probation  officer 
or  deputy  probation  officer,  the  powers  of  a  peace  officer. 
£a.  Stats.  1903,  36.    Am'd.  1905,  780. 

I  170.  Disauallflcatloit  of  iudicisl  oflcer  to  sit  or  act. 
No  justice,  judge,  or  justice  of  the  peace  shall  sit  or  act  as 
such  in  any  action  or  proceeding: 

1.  To  which  he  is  a  party  or  in  which  he  is  interested; 

2.  When  he  is  related  to  either  party,  or  to  an  officer  of  a 
corporation  which  is  a  party,  or  to  an  attorney,  counsel,  or 
agent  of  either  party,  by  consanguinity  or  affinity,  within  the 
third  degree,  computed  according  to  the  rules  of  law;  pro- 
videdf  however,  that  if  the  parties  to  the  action,  or  the 
executor,  or  administrator  of  the  estate,  or*  the  guardian  of 
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the  minor  or  incompotent  person,  or  the  receiver,  or  the 
commissioner,  or  the  referee,  or  the  attorney  for  a  party  in 
all  special  proceedings  of  a  civil  or  criminal  nature,  shall 
sign  and  file  in  the  action  or  matter,  a  stipulation  in  writ- 
ing waiving  the  disqualification  herein,  the  judge  or  court 
may  proceed  with  the  trial  or  hearing  with  the  same  legal 
effect  as  if  no  such  disqualification  existed. 

3.  When,  in  the  action  or  proceeding,  or  in  any  previous 
action  or  proceeding  involving  any  of  the  same  issues,  he 
has  been  attorney  or  counsel  for  either  party;  or  when  he 
has  given  advice  to  either  party  upon  any  matter  involved 
in  the  action  or  proceeding; 

4.  When  it  appears  from  the  affidavit  or  affidavits  on 
file  that  either  party  cannot  have  a  fair  and  impartial  trial 
before  any  judge  of  a  court  of  reeord  about  to  try  the  case 
by  reason  of  the  prejudice  or  bias  of  such  judge,  said  judge 
shall  forthwith  secure  the  services  of  some  other  judge,  of 
the  same  or  another  county,  to  preside  at  the  trial  of  said 
action  or  proceeding;  prorided,  that  in  an  action  in  the  su- 
perior court  of  a  county,  or  of  a  city  and  county,  having 
more  than  one  department,  said  action  shall  be  transferred 
to  another  department  thereof,  and  tried  therein  in  the  same 
manner  as  though  originally  assigned  to  such  department. 
The  affidavit  or  affidavits  sdleging  the  disqualification  of  a 
judge,  must  be  filed  and  served  upon  the, adverse  party  or 
the  attorney  for  such  party  at  least  one  day  before  the 
day  set  for  trial  of  such  action  or  proceeding;  provided^ 
counter-affidavits  may  be  filed  at  least  one  day  thereafter, 
or  such  further  time  as  the  court  may  extend  the  time 
for  filing  such  counter-affidavits,  not  exceeding  five  days, 
and  for  this  purpose  the  court  may  continue  the  trial;  and 
in  no  one  cause  or  proceeding  can  more  than  one  such 
change  of  judges  be  had.  But  the  provisions  of  this  sec- 
tion shall  not  apply  to  the  arrangement  of  the  calendar,  or 
to  the  regulation  of  the  order  of  business,  nor  the  power  of 
transferring  the  action  or  proceeding  to  some  other  court, 
or  the  hearing  upon  such  affidavits  and  counter-affidavits. 
Kn.  March  11,  1872.  Am'd.  1880,  42;  1893,  234;  1897,  287; 
1905,  467. 

8upp.  CaL  Bep.  Cit.  141,  41.  Subd.  4—139,  327;  143, 
207. 
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I  177.    Supp.  Cal.  Eep.  Cit.    140,  217;  140,  221.    Subd.  1^ 
140,  216.    Subd.  4—140,  13;  140,  216. 

fi  178.     Supp.  CaL  Bep.  Cit.    140,  13;  140,  216;  140,  217; 
140,  221. 

{  179.    6upp.  Cal.  Bep.  Cit.    140,  13;  140,  221. 

(.187.    Supp.  CaL  Bep.  Cit.     141,  553. 

I  199.  Jurors,  qnaUflcatlon  of.  A  person  is  not  compe- 
tent to  aet  as  a  juror: 

1.  Who  does  not  possess  the  qualifications  prescribed  by 
the  preceding  section; 

2.  Who  has  been  convicted  of  malfeasance  in  office  or 
any  felony  or  other  high  crime;   or 

3.  Who  has  been  discharged  as  a  juror  by  any  court  of 
record  in  this  state  within  a  year,  as  provided  in  section 
203  of  this  code,  or  who  has  been  drawn  as  a  grand  juror  in 
any  such  court  and  served  as  such  within  'a  year,  and  been 
discharged. 

4.  A  person  who  is  serving  as  a  grand  juror  in  any  court 
of  record  in  this  state  is  not  competent  to  act  as  a  trial 
juror  in  any  such  court. 

And  a  person  who  is  serving  as  a  trial  juror  in  any  court 
of  this  state  is  not  competent  to  act  as  a  grand  juror  in  any 
sueh  court.    £n.  March  11,  1872.    Am'd.  1880,  45;  1905,  70. 

I  200.  Exempt  from  liability  to  act  as  juror.  A  person 
is  exempt  from  liability  to  act  as  a  juror  if  he  be: 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  this  state; 

2.  A  person  holding  a  county,  city  and  county,  city,  town 
or  township  office; 

3.  An  attorney  at  law,  or  the  clerk,  secretary  or  stenog- 
rapher of  an  attorney  at  law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school; 

6.  A  practicing  physician,  or  druggist  actually  engaged 
in  the  business  of  dispensing  medicines; 

7.  An  officer,  keeper  or  attendant  of  an  almshouse,  hos- 
pital, asylum,  or  other  charitable  institution; 
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S.  Engaged  in  the  performance  of  duty  as  officer  or  at- 
tendant of  the  state  prison  or  of  a  oounty  jail; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters 
of  this  state; 

10.  An  express  agent,  mail  carrier,  or  a  superintendent, 
employ^,  or  operator  of  a  telegraph  or  telephone  company 
doing  a  general  telegraph  or  telephone  bosiness  in  this  state^ 
or  keeper  of  a  public  ferry  or  tollgate; 

11.  An  active  member  of  the  National  Guard  of  California, 
or  an  active  member  of  a  paid  fire  department  of  any  city 
and  county,  city,  town,  or  village  in  this  state,  or  an  exempt 
member  of  a  duly  organized  fire  company; 

12.  A  superintend^it,  engineer,  brakeman,  motorman,  or 
conductor  on  a  railroad;   or, 

13.  A  person  drawn  as  A  juror  in  any  court  of  record  in 
this  state,  upon  a  regular  panel,  who  has  served  as  auch 
within  a  year  or  &  person  drawn  or  summoned  as  a  juror  in 
any  such  court  who  has  been  discharged  as  a  juror  within 
a  vear  as  hereinafter  provided.  En.  March  11,  1872.  Am'd. 
1873-4,  285;  1875-6,  86;  1880,  45;  1897,  185^  1905,  71. 

(  204.     Supp.  Cal.  Bep.  Cit.    145,  295. 

I  205.     Supp.  Cal  Bep.  Cit.     145,  295. 

(  206.  Supp.  Cal  Bep.  at.  145,  295;  145,  297. 

(  214,  Supp.  Cal.  Bep.  Cit.  139,  64. 

%  226.  Supp.  Cal.  Bep.  Cit.  139,  64;   142,  360. 

{  1827.  Supp.  Cal.  Bep.  Cit.  142,  360. 

f  290.  Supp.  Cal.  Bep.  C^.  145,  475. 

f  241.  Oxaad  paaiM,  wbta  «aa  hj  wfmn  Impaaciled. 
Every  superior  court,  whenever  in  the  opinion  of  the  court 
the  public  interest  requires  it,  must  make  and  ^le  with 
the  county  clerk,  an  order  directing  a  jury  to  be  drawn,  a«cl 
designate  the  number,  which,  in  ease  of  a  grand  jury,  shall 
not  be  less  than  twenty-five  nor  more  than  thirty.  In  all 
counties  there  shall  be  at  least  one  grand  jury  drawn  amd 
ImpaAeled  in  each  year.  Such  order  must  designate  the 
time  at  which  the  drawing  will  take  place.    The  namos  <xt 
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such  jurors  shall  be  drawn,  the  list  of  names  eertified  and 
summoned,  as  provided  for  drawing  and  summoning  trial 
jurors;  and  the  names  of  any  persons  drawn,  who  may  not 
•be  impaneled  upon  the  grand  jury,  may  be  again  placed  in 
the  grand  jury  box.  £n.  March  11,  1872.  Am'd.  1880,  50; 
1881,  71;  1905,  139. 

$  269.     Supp.  Cal.  Rep.  Cit.     145,  39;  145,  40. 

$  270.    Supp.   CaL  Rep.   Cit.     142,  444. 

S  274.    Supp.  Cal.  Bep.  Cit.     145,  40;  145,  608. 

S  276.  Attomay  and  counselor;  testtmonlals;  examina- 
"tlon.  Every  applicant  for  admission  as  an  attorney  and 
counselor  must  produce  satisfactory  testimonials  of  a  good 
moral  character  and  undergo  a  strict  examination  in  open 
court  as  to  his  qualifications  by  the  justices  of  one  of  the 
district  courts  of  appeal.  En.  March  11,  1872.  Am'd. 
1873-4,  289;  1873-4,  404;  1880,  55;  1895,  56;  1905,  5. 

f  277.  To  practice  In  an  courts;  license.  If,  upon  ex- 
amination, he  is  found  qualified,  the  district  court  of  appeal, 
before  which  he  is  examined,  shall  admit  him  as  an  attorney 
and  counselor  in  all  the  courts  of  this  state,  and  shall  direct 
an  order  to  be  entered  to  that  effect  upon  its  records,  and 
that  a  eertificate  of  such  record  be  given  to  him  by  the  derk 
of  the  court,  which  certificate  shall  be  his  license.  Every 
person  admitted  to  practice  by  a  district  court  of  appeal, 
either  upon  examination,  or  upon  the  production  of  a  license 
from  another  state,  as  provided  in  section  279  of  this  code, 
may  practice  as  an  attorney  in  all  of  the  courts  of  this  state, 
including  the  supreme  court;  and  every  person  now  entitled 
to  practice  in  the  supreme  court  of  this  state  may  practice 
as  an  attorney  in  any  district  court  of  appeaL  £n.  March 
11,  1872.    Am'd.  1880,  56;  1905,  5. 

I  279.  Konreaident,  qnallflcationB  of;  examination  of. 
Every  citizen  of  the  United  States,  or  person  resident  of 
this  state,  who  has,  bona  fide,  declared  his  intention  to  be- 
eome  a  citizen  in  the  manner  required  by  law,  who  has  been 
admitted  to  practice  law  in  the  highest  court  of  a  sister 
state^  or  of  a  foreign  country,  where  the  common  law  of 
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England  constitutes  the  basis  of  jurisprudence,  may  be  ad- 
mitted to  practice  in  all  the  courts  of  this  state,  by  any 
district  court  of  appeal,  upon  the  production  of  his  or  her 
license,  and  satisfactory  evidence  of  good  moral  character; 
but  the  court  may  examine  the  applicant  as  to  his  or  her 
qualifications.  En.  March  11,  1872.  Am'd.  1877-8,  99;  1880, 
56;  1905,  6. 

S  280.  Olerk  to  keep  roll  of  and  certify  list.  Every  clerk 
of  a  district  court  of  appeal  shall  keep  a  roll  of  attorneys 
and  counselors  admitted  to  practice  by  the  court  of  which 
he  is  clerk,  which  roll  must  be  signed  by  the  person  ad- 
mitted before  he  receives  his  license.  Every  clerk  shall, 
each  month,  certify  to  the  clerk  of  the  supreme  court  a 
list  of  the  persons  so  admitted  during  the  preceding  month, 
with  such  other  information  as  appears  in  regard  thereto  on 
his  roll,  and  the  clerk  of  the  supreme  court  shall  keep  a  gen- 
eral roll  of  all  the  attorneys  admitted  to  practice.  En. 
March  11,  1872.    Am'd.  1880,  66;  1905,  6. 

§  280a.  Effect  of  diploma  granted  by  Hastings  OoUege  of 
the  Law.  Nothing  in  this  chapter  contained  shall  be  con- 
strued as  a  repeal  or  modification  of  any  existing  provision 
of  law  relative  to  the  effect  of  a  diploma  granted  by  the 
Hastings  College  of  the  Law.     En.  Stats.  1905,  6. 

%  283.    Supp.  Cal.  Eep.  Cit.     143,  496. 

$  284.    Supp.    Cal.   Eep.   Cit.     142,   528. 

S  312.     Supp.  Cal.  Rep.  Cit.     143,  223;  141,  218;  144,  249. 

S  318.  Snpp.  Cal.  Rep.  Cit.  139,  97;  140,  111;  110,  ^5; 
140,  146;  140,  147;  140,  148;  144,  27;  144,  45; 
144,  455;  145,  118. 

§  319.  Supp.  Cal.  Rep  Cit.  144,  45. 

S  321.  Supp.  Cal.  Rep.  Cit.  144,  45. 

S  322.  Supp.  Cal.  Rep.  Cit.  139,  102;  144,  45;  144,  596. 

%  323.  Supp.  Cal.  Rep.  Cit.  139,  102. 
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I  324.  Snpp.  Cal  Bep.  Cit.    144,  596. 

$  325.  Snpp.  Cal.  Bep.  Cit.    144,  596. 

$  336.  Snpp.  CbI,  Bep.  Cit.     144,  248;  144,  249. 

S  336.  Supp.  Cal.  Bep.  Cit.    139,  9. 

S  337.     Supp.  Cal.  Bep.  Cit.    138,  660;  142,  473;  142,  475; 

144,  248;  144,  249;  145,  627. 

I  338.     Supp.  Cal.  Bep.  Cit.     139,  315;  140,  145;  140,  146; 
140,   148;    142,   385;   144,  90.    Subd.   1—141,   97; 

145,  703;  145,  704;  145,  712.  Subd.  2—142,  384; 
142,  448.  Subd.  4—140,  144;  140,  152;  142,  604; 
144,  454;  144,  455;  145,  703. 

S  339.  Statntes  of  limitation  other  tlian  actions  for  re- 
covery of  real  property.    Within  two  years: 

1.  An  action  upon  a  contract,  obligation,  or  liability,  not 
founded  upon  an  instrument  of  writing,  or  founded  upon  an 
instrument  of  writing  executed  out  of  the  state. 

2.  An  action  against  a  sheriff,  coroner,  or  constable,  upon 
m  liability  incurred  by  the  doing  of  an  act  in  his  ofScial 
capacity,  and  in  virtue  of  his  office,  or  by  the  omission  of 
an  of&cial  duty,  including  the  nonpayment  of  money  col- 
lected upon  an  execution.  But  this  subdivision  does  not 
apply  to  an  action  for  an  escape.  £n.  March  11,  1872. 
Am'd.  1873-4,  292;  1905,  231. 

Supp.  Cal.  Bep.  Cit.  139.  315.  Subd.  1—140,  93;  140, 
200;  143,  132;  145,  703;  145,  704. 

S  340.    Within  one  year.    Within  one  year. 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
when  the  action  is  given  to  an  individual,  or  to  an  individual 
and  the  state,  except  when  the  statute  imposing  it  prescribes 
a  different  limitation. 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  in 
a  criminal  action,  for  a  forfeiture  or  penalty  to  the  people 
of  this  state. 

3.  An  action  for  libel,  slander,  assault,  battery,  false 
imprisonment,  seduction  or  for  injury  to  or  for  the  death 
of  one  caused  by  the  wrongful  act  or  neglect  of  another  or 

Code  CiT.  Proe.'2 
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by  a  depositor  agaiast  a  tmnk  for  tlie  payment  t>f  a  forced 
or  raised  cheek. 

4.  An  action  against  a  vtierlff  or  otber  officer  for  the  es- 
cape of  a  prisoner  arrested  or  imprisoned  on  civil  process. 

5.  An  action  against  a  "municipal  corporation  for  damages 
or  injuries  to  property  caused  by  a  mob  or  riot.  En.  March 
11,   1S72.    Am'd.  1871^-4,  292;  1875-6,  89;   1905,  232. 

&app.  Cal  Bep.  Cit.    140,  32$. 

§  343.    Supp.  Cal.  Rep.  Cit.     139,  ^;  141,  97;   142,  604; 

144,  27. 

S  S44.    Supp.   Cal.  Eep.   Ctt.    141,   337. 

I  345.  Actions  brongbt  by  tlie  state;  statnta  of  limita- 
tion. The  limitations  prescribed  in  this  chapter  apply  to 
actions  brought  in  the  name  of  the  state  or  for  the  benefit 
of  the  state,  in  the  same  manner  as  to  actions  by  private 
parties,  except  that  actions  for  the  recovery  of  mone^  due 
on  account  of  the  presence  of  patients  at  the  state  hospitals 
may  be  commenced  at  any  time  within  three  years  after  the 
accrual  of  the  same.    En.  March  11,  1872.    Am*d.  1905,  487. 

§  363.    Supp.  Cal.  Eep.  Cit.    142,  474;  146,  6fi28. 

%  366.    Supp.  Cal.  Rep.  Cit.    141,  100. 

S  3ro.    Supp.  C^l.  Bep.  Cft.    142,  384;  143,  224;  145,  703; 

145,  704. 

%  860.    Supp.  Cal.  Eep.  (St.    143^  133. 

S  863.    Supp.  Cal.  i6ep.  CSt.    141,  98;  145,  4T, 

I  867.    Prac.  Act,  sec.  4v    En.   April  29,  1851, 
Snpp.  CiJ.  Rep.  Cit.     138,  219. 

I  869.    Supp.  Cal.  Rep.  Cit.    142,  145. 

S  376.    Supp.  Cal.  Eep.  Cit.     139,  622. 

i  3T7.    Supp.  Cal.  Rep.  Cit.     139,  483;  139,  484;  139,  487s 
140,  612. 
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I  aS2.  Sapp.  Cal.  Bep.  at.    144,  2ft. 

f  384.  Bnpp.   QblL  Bep.   Git.    13a^  502* 

4  386.  8opp.  GaI.  Bep.  CU.    139^  430;  140,  179;  14^  140* 

4  38a  Sapp,  Cai  Bcp^  Cit.    141,  102;   142,  119« 

I  387.  dapp.  Cal  Bep.  Cit.    140,  377;  144^  728. 

I  388.  Snpp.  CeU  Bep.  Qit.    139,  177. 

I  388.  Sopp.  Cal  Bep.  Cit.  142,  70;  144,  729;  14$,  570. 

I  302.     Snpp.  CM«  Bepw  Cit.     140,  135;  140,  472;  140,  473; 
144,  774.    SuW.  1—144.  773. 

I  886.    Supp.  Cal.  Bep.  Cit    139,  715;  139,,  716;  140,  472; 
140,  473;  144,  774. 

I  39a    Supp.   Ca).  Bep.    Cit.    139,   718;    139,   717. 

I  387.    Supp.  Cal  Bep.  Cit.    Snbd.  1^144^  774. 

I  899.    Sepp.  Cal.  Bep.  Cit.    142,  357. 

I  406.    Prae.  Act,  sec.  22.    Ea.  April  29,  ISol. 
Supp.   Cal.   Bep.  Cit.    13d,  21S. 

I  407.  Supp.  CaV  B^  Cit.  Subd.  6-^143,  14. 

I  408.  Supp.  CaL  Bep.  Cit.  141,  655;  141,  657;  141,  653., 

I  409.  Supp.  Cal.  Bep.  Cit.    145,  531. 

I  410.  Supp.  Cal  Bep.  Cit.  143,  21. 

I  411.  Supp.  Cal.  Bep.  Cit.  139,  177;  139,  178;  143,  21. 

I  412.  Civil  actions;  publication  of  summons,  wlien  de- 
fendant is  absent  from  state,  concealed,  or  Is  a  foreign  cor- 
poration liaving  no  agent.  Where  the  person  on  whom  ser- 
vice is  to  be  made  resides  out  of  the  state;  or  has  departed 
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from  the  state;  or  eannot,  after  due  diligence,  be  found 
within  the  state;  or  conceals  himself  to  avoid  the  service 
of  summons;  or  is  a  foreign  corporation  having  no  manag- 
ing or  business  agent,  cashier  or  secretary  within  the  state, 
and  the  fact  appears  by  affidavit  to  the  satisfaction  of  the 
court,  or  a  judge  thereof;  and  it  also  appears  by  such  af- 
fidavit, or  by  the  verified  complaint  on  file,  that  a  cause 
of  action  exists  against  the  defendant  in  respect  to  whom 
the  service  is  to  be  made,  or  that  he  is  a  necessary  or  proper 
party  to  the  action;  or  when  it  appears  by  such  affidavit, 
or  by  the  complaint  on  file  herein,  that  it  is  an  action  which 
relates  to  or  the  subject  of  which  is  real  or  personal  prop- 
erty in  this  state,  in  which  such  person  defendant  or  for- 
eign 'corporation  defendant  has  or  claims  a  lien  or  interest, 
actual  or  contingent,  therein,  or  in  which  the  relief  de- 
manded consists  wholly  or  in  part  in  excluding  such  person 
or  foreign  corporation  from  any  interest  therein,  such  court 
or  judge  may  make  an  order  that  the  service  be  made  by 
the  publication  of  the  summons,  provided  that  where  ser- 
vice is  sought  to  be  made  upon  a  person  who  cannot,  after 
due  diligence,  be  found  within  the  state  it  must  first  ap- 
pear to  the  court  by  the  affidavit  aforesaid  that  there  has 
not  been  filed,  on  behalf  of  such  person,  in  the  county  where 
such  action  is  pending,  the  certificate  of  residence  pro- 
vided for  by  section  one  thousand  one  hundred  and  sixty- 
three  of  the  Civil  Code  in  the  county  in  which  the  action 
is  brought;  or  that  said  certificate  was  so  filed  and  that  the 
defendant  cannot  be  found  at  the  place  named  in  said  cer- 
tificate, which  latter  fact  must  be  made  to  appear  by  the 
certificate  of  the  sheriff  of  the  county  wherein  said  de- 
fendant claims  residence  in  and  by  said  certificate  of  resi- 
dence, and  which  certificate  of  said  sheriff  must  show  that 
service  of  said  summons  was  attempted  upon  said  defendant 
at  the  place  named  in  said  certificate  of  residence  but  that 
said  defendant  was  not  to  be  found  thereat.  En.  March  11, 
1872.    Am'd.  1880,  13;  1893,  285;  1905,  141. 

Supp.  Cal.  Eep.  Cit.    144,  415;  144,  787. 

I  413.     Supp.  Cal.  Bep.  Cit.     144,  423;  144,  424;  144,  490. 

9  414.    Supp.  Cal.  Bep.  Cit.    144,  4. 

I  416.    Supp.  Cal.  Bep.  Cit.    141,  657;  144,  30. 
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$  421.    8opp.  Cal.  Bep.  Cit.  139,  474. 

I  426.    Supp.  Cftl.  Bep.  Cit.  Subd.  2—139,  474. 

%  427.    Supp.  CaL  Bep.  Cit.  Sabd.  4r~140,  150. 

$  430.    Supp.  Cal.  Bep.  Cit.  Subd.  2—144,  364. 

$  433.    Supp.  Cal.  Bep.  Cit.  144,  364. 

i  434.    Supp.  Cal.  Bep.  Cit.  189,  55;  142,  70;  144,  364; 
145,  1£5. 

%  4^27.    Supp.  Cal.  Bep.  Cit.  Subd.  1—139,  378;  143,  133. 
8ubd.  2—138,  721. 

%   438.  Supp.  Cal.  Bep.  Cit.  140,  498;  142,420.  Subd.  1— 

140,  498;  142,  421.  Subd.  2—143,  255. 

I  442.  Supp.  Cal.  Bep.  at.  140,  498;  141,  474;  142,  206; 

142,  420;  142,  421;  144,  729;  145,  570. 

I  447.  Supp.  Cal.  Bep.  Cit.  143,  134. 

I  448.  Supp.  CaL  Bep.  Cit.  143,  134. 

I  454.  Supp.  CaL  Bep.  Cit.  141,  601. 

8  456.  Supp.  CaL  Bep.  Cit.  139,  57;  139,  60. 

8  457.  Supp.  CaL  Bep.  Cit.  139,  595;  141,  672. 

$  462.  Supp.  CaL  Bep.  Cit.  140,  378;  141,  474;  144,  112: 
145,  440;  145,  629. 

f  465.  Supp.  Cal.  Bep.  Cit.  139,  717. 

8  469.  Supp.  CaL  Bep.  Cit.  140,  320;  142,  144;  143,  134; 
145,  491. 

8  470.  Supp.  CaL  Bep.  Cit.  142,  115;  142,  144;  143,  134. 

8  471.  Supp.  Cal.  Bep.  Cit.  143,  134. 

8  472.  Supp.  Cal.  Bep.  Cit.  143,  134;  145,  212. 
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S  473.    Supp.  Cal  Bepi  Cit.    139,  591;  139,  592;  139,  650 
139,  651;    140,   5;   140,  287;    140,  485;   140,   674 

142,  426;   143,  17;  143,  134;   143,  632;   143,  633 

143,  675;    144,  424;   145,  44;    145,  48;   145,  397 
145,  562;  145,  597. 

Prac.  Act,  sec.  68.    En.   April  29,  1851. 
Supp.  Cal.  Rep.  Cit.    139,  650. 

§  474.  Supp.  Cal.  Bep.  Cit.  143,  134. 

§  476.  Supp.  Cal.  Bep.  Cit.  140,  591;  145,  285;  145,  495. 

S  511.  Supp.  Cal.  Bep.  Cit.  145,  543. 

§  537.    Attachment,  when  and  In  wliat  easet  may  iasae. 

The  plaintiff,  at  the  time  of  issuing  the  summons,  or  at 
any  time  afterward,  may  have  the  pr«>pert7  of  the  defend- 
ant attached,  as  security  for  the  satisfaction  of  any  judg- 
ment that  may  be  recovered,  unless  the  defendant  give  se- 
coiity  to  pay  such  judgment,  as  in  this  chapter  provided, 
in  the  following  cases: 

1.  In  an  action  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  where  the  contract  is  made 
or  is  payable  in  this  state,  and  is  not  secured  by  any  mort- 
gage or  lien  upon  real  or  personal  property,  ar  any  pledge 
of  personal  property,  or,  if  originally  so  secured,  such  se- 
curity has,  without  any  act  of  the  plaintiff,  or  the  person 
to  whom  the  security  was  given,  become  valueless. 

2.  In  an  action  upon  a  contract,  express  or  implied,  against 
a  defendant  not  residing  in  this  state. 

3.  In  an  action  against  a  defendant,  not  residing  in  this 
state,  to  recover  a  sum  of  money  as  damages,  arising  from 
an  injury  to  property  in  this  state,  in  consequence  of  negli- 
gence, fraud,  or  other  wrongful  act.  En.  March  11,  1872. 
Am'd.  1873-4,  306;  1905,  433. 

Supp.  Cal.  Bep.  Cit.  139,  640;  142,  138.  Subd.  1—139, 
639;  142,  137;  144,  788.     Subd.  2—142,  137. 

$  538.  Writ  to  Issne  on  affidavit;  affldayit  what  to  con- 
tain. The  clerk  of  the  court  must  issue  the  writ  of  attach- 
ment, upon  receiving  an  affidavit  by  or  on  behalf  of  plain- 
tiff,  showing: 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  over  and  above  all 
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legal  set-offs  or  counterclaimB)  upon  a  eontraety  express  or 
implied,  for  the  direct  payment  of  money,  and  that  such 
contract  was  made  or  is  payable  in  this  State,  and  that 
the  payment  of  the  same  has  not  been  secured  by  any  mort- 
gage or  lien  upon  real  or  personal  property,  or  any  pledge 
of  personal  property,  or,  if  originally  so  secured,  that  such 
security  has,  without  any  act  of  the  plaintiff,  or  the  person 
to  whom  the  security  was  given,  become  valueless;   or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  snch  indebtedness  over  and  above  all 
legal  set-offs  or  counterclaims)  and  that  the  defendant  is  a 
nonresident  of  the  state;   or, 

3.  That  plaintiff's  cause  of  action  against  defendant  is 
one  to  reeover  a  sum  of  money  as  damages  (specifying  the 
amount  thereof)  arising  from  an  injury  to  property  in  this 
state  in  consequence  of  the  negligence,  fraud,  or  other 
wrongful  act  of  defendant,  and  that  the  defendant  is  a  non- 
resident of  the  state;  and 

4«  That  the  attachment  is  not  sought^  and  the  action  is 
not  prosecuted,  to  hinder,  delay,  or  defraud  any  creditor  of 
the  defendant.  Eii.  March  11,  1872.  Ain*d.  1873-4,  307; 
1905,  434. 

Supp.  Cal.  Bep.  Cit.  Subd.  2—1^,  138.  Subd.  3—142, 
138. 

fi  540.     Supp.   Cal,  Bep.   Cit.    n9,  413;   142,   139. 

§  541.     Supp.  Cal.  Bep.  Cit.     144,  67. 

§  542.     Supp.    Cal.    Bep.    CJSt-    Subd.   1—144,   788.     Subd. 
2—144,  788. 

§  544.     Supp.  Cal.  Sep.  Cit.     144,  486. 

Prac.   Act,   sec.   127.     En.   April   29,   1851. 
Supp.  Cal.  Bep.  Cit.     144,  486. 

§  549.  Supp.  Cal.  Bep.  Cit.  142,  459. 

{  554.  Supp.  Cal.  Bep.   Cit.  139,  411;  139,  413. 

\  555.  Supp.  Cal.  Bep.  Cit.  139,  413. 

8  558.  Supp.  Cal.  Bep.  Cit.  139,  639;  145,  783. 
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%  559.    Supp.  Oal.  Bep.  Cit.  139,  413. 

%  564.    Supp.  CaL  Bep.  Cit.    144,  662.    Subd.  2'-144,  660« 

%  580.  Supp.  Gal.  Bep.  Cit.  141,  364;  142,  63;  144,  67; 
144,  775. 

§  681.  Supp.  Cal.  Bep.  Cit.  140,  34;  140,  174;  141,  9; 
141,  55;  141,  665;  141,  667;  144,  655.  Subd.  1— 
139,  94;  140,  377;  141,  284;  145,  570.  Subd.  7— 
141,  7;  141,  578;  141,  655;  144,  427. 

§  583.  Dismissal  ot  actiozuL  The  court  may  in  its  discre- 
tion dismiss  any  action  for  want  of  prosecution  on  motion 
of  the  defendant  and  after  due  notice  to  the  plaintiff,  when- 
ever plaintiff  has  failed  for  two  years  after  answer  filed  to 
bring  such  action  to  trial.  Any  action  heretofore  or  here- 
after commenced  shall  be  dismissed  by  the  court  in  which 
the  same  shall  have  been  commenced  or  to  which  it  may  be 
transferred  on  motion  of  the  defendant,  after  due  notice  to 
plaintiff  or  by  the  court  on  its  own  motion,  unless  such  ac- 
tion is  brought  to  trial  within  five  years  after  the  defend- 
ant has  filed  his  answer,  except  where  the  parties  have  stipu- 
lated in  writing  that  the  time  may  be  extended.  £n.  Stats. 
1905,  244. 

{  585.  Judgment  on  failnre  to  answer.  Judgment  may  be 
had,  if  the  defendant  fail  to  answer  the  complaint,  as  fol- 
lows : 

1.  Action  for  recovery  of  money  or  damages;  default, 
when  entered;  judgment  entered.  In  an  action  arising  upon 
contract  for  the  recovery  of  money  or  damages  only,  if  no  an- 
swer has  been  filed  with  the  clerk  of  the  court  within  the 
time  specified  in  the  summons,  or  such  further  time  as  may 
have  been  granted,  the  clerk,  upon  application  of  the  plain- 
tiff, must  enter  the  default  of  the  defendant,  and  imme- 
diately thereafter  enter  judgment  for  the  amount  demanded 
in  the  prayer  of  the  complaint,  including  the  costs,  against 
the  defendant,  or  against  one  or  more  of  several  defendants 
in  the  cases  provided  for  in  section  four  hundred  and  four- 
teen; 

2.  Time  for  filing  answer  in  other  cases.  In  other  actions, 
if  no  answer  hag  been  filed  with  the  clerk  of  the  court 
within  the  time  specified  in  the  summons,  or  such  further 
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time  as  may  have  been  granted,  the  clerk  mnst  enter  the 
default  of  the  defendant;  and  thereafter  the  plaintiff  may; 
apply  to  the  court  for  the  relief  demanded  in  the  complaint. 
If  the  taking  of  an  account,  or  the  proof  of  any  fact,  is 
neeeesary,  to  enable  the  court  to  give  judgment,  or  to  carry 
the  judgment  into  effect,  the  court  may  take  the  account 
oV  hear  the  proof;  or  may,  in  its  discretion,  order  a  refer* 
«nee  for  that  purpose.  And  where  the  action  is  for  the  re- 
«oyery  of  damages,  in  whole  or  in  part,  the  court  may  order 
the  damages  to  be  assessed  by  a  jury;  or  if,  to  determine 
the  amount  of  damages,  the  examination  of  a  long  account 
be  involved,  by  a  reference  as  above  provided; 

3.  In  action  where  service  of  summons  is  by  publication; 
nonresideat.  In  actions  where  the  service  of  the  summons 
was  by  publication,  the  plaintiff,  upon  the  expiration  of  the 
time  for  answering,  may,  upon  proof  of  the  publication,  and 
that  no  answer  has  been  filed,  apply  for  judgment;  and  the 
«ourt  must  thereupon  require  proof  to  be  made  of  the  demand 
mentioned  in  the  complaint;  and  if  the  defendant  be  not  a 
resident  of  the  state,  must  require  the  plaintiff,  or  his  agent, 
to  be  examined  on  oath,  respecting  any  payments  that  have 
been  made  to  the  plaintiff,  or  to  any  one  for  his  use,  on  ac- 
count of  such  demand,  and  may  render  judgment  for  the 
amount  which  he  is  entitled  to  recover.  En.  March  II, 
1872.    Am'd.  1905,  42. 

Supp.  Cal.  Bep.  Cit.    Subd.  1—144,  4. 

S  695.    Supp.  Cal.  Eep.  Cit.    145,  151. 

§  602.    Supp.  CaL  Bep.  Cit.    141,  742. 

f  604.     Supp.  Cal.  Bep.  Cit.     144,  756. 

9  607.    Supp.  Cal.  Bep.  Cit.    140,  420;  140,  428;  140,  420; 
140,  4S0;  140,  438. 

S  625.  Action  for  recovery  of  money;  general  or  spe- 
cial verdict.  In  an  action  for  the  recovery  of  money 
only,  or  specific  real  property,  the  jury,  unless  in- 
structed by  the  court  to  render  a  special  verdict,  may  in 
their  discretion  render  a  general  or  special  verdict.  In  all 
cases  the  court  must,  upon  the  request  in  writing  of  any  of 
the  parties,  direct  the  jury  to  find  a  special  verdict  in  writ- 
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img  upon  aU  or  any  of  the  issues  and  ia  all  eases  must  la- 
sftmct  them  upon  the  request  in  writing  of  any  of  the 
parties,  if  they  render  a  j^neral  verdiet,  to  find  upon  par- 
ticular questions  of  fact,  to  be  stated  in  writing,  and  must 
direct  a  written  finding  thereon.  The  speeial  verdict  or 
finding  must  be  filed  with  the  clerk  and  entered  upon  the 
minutes.  Where  a  special  finding  of  facts  is  inconsistent 
with  the  general  verdict,  the  former  controls  the  latter  and 
the  court  must  give  judgment  accordingly.  £n«  March  11^ 
1872.    Am'd.  1905,  56. 

fi  632.  Supp.  CaL  Rep.  Cit.  lo9,  259;  140,  675. 

I  633L  Supp.  Cal.  Bep.  Cit.  140,  481;  140,  487. 

S  647.  6npp.  Cal.  Bep.  Cit.  142,  682;  145,  569. 

S  648.  Supp.  Cal.  Bep.  Cit.  144,  540. 

§  649L  Supp.  Cal.  Bep.  Cit.  141,  1^2;  142,  1S4. 

I  650.  Supp.  Cal.  Bep.  Cit.  141,  152;  142,  134;  142,  237 1 
143,  15;  143,  17;  143,  18;  144,  540. 

§  651.  Supp.  Cal.  Bep.  Cit.  144,  279. 

S  66S.  Supp.  Cal.  Bep.  Cit.  142,  215. 

S  654.  Supp.  Cal.  Bep.  Cit.  140,  481. 

S  656.  Supp.  Cal.  Bep.  Cit.  140,  169;  141,  16T. 

S  657.  Supp.  Cal.  Bep.  Cit.  141,  356;  143,  27.  Sulbd. 
1—141,  251;  145,  146;  145,  148;  145,  149;  145, 
150;  145,  154.  Subd.  5—139,  589;  141,  69.  Subd. 
6—139,  583;  140,  169. 

S  658.     Supp.  Cal.  Bep.  Cit.     141,  261;  143,  27;  145,  146. 

§  659.    Supp.    Cal.    Rep.    Cit.    139,   15;    143,   27,     Subd. 
1—141,   41.     Subd.   2—141,    153;     Subd.    3—138^ 
642;   139,  652;   140,  327;   141,  68;   141,  .153;    141, 
•621;  141,  740;  144,  540, 

%  660.    Supp.  Cal.  Bep.  Cit.     143,  27, 
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i  661.    Snpp.  (M.  Ifiep.  at.     141,  152;  144,  280. 

Prae.  Act,  sec.  195.    En.  April  29,  1851. 
8upp.  Cal.  Bep.  Cit.     141,  192.  • 

%  682.    6upp.  CaL  Bep.  Cit.     14$,  26;  143,  27;  143,  30. 

I  668.     Supp.  Cal.  Bep.  Cit.     140,  169;  141,  165;  141,  166; 
141,  167;  14^,  468;  145,  456. 

I  66SV4.     Supp.  Cal.  Bep.  Cit.     140,  169;  141,  165;  141,  166. 

i  667.     Supp.  Cal.  Bep.  Cit.     142,  309. 

Prac.  Act,  sec.  200.     En.  April  29,  1851. 
Bupp.  Cal.  Bep.  Cit.     142,  311. 

I  668.     Supp.  CaL  Bep.  Cit.     140,  33. 

{  670.     Snpp.  Cal.  Bep.  Cit.     139,  697;  140,  357;  140,  675. 
Subd.  1—143,  677;  144,  416. 

S  671.    Snpp.  Cal.  Bep.  Cit.    142,  538;   142,  539. 

I  675a.  Battafactlon  of  moxtigage  recorded.  Whenevefr  a 
mortgage  on  real  property  is  foreclosed  in  this  state  and 
the  property  covered  by  such  mortgage  is  sold  under  and 
pursuant  to  the  decree  of  foreclosure  entered  in  the  action 
in  which  9QxSh  foreclosure  is  had,  it  shall  be  the  duty  of 
the  sheriff,  or  commissioner  making  the  sale,  as  the  case 
may  be,  within  five  days  after  the  purchaser  at  the  sale 
becomes  entitled  to  a  deed  from  such  sheriff,  or  commis- 
sioner thereunder,  to  enter  upon  the  margin  of  the  county 
records  where  such  mortgage  is  recorded,  if  the  «ame  be 
recorded,  a  satifffaction  of  the  same. 

Sec  2.  Fomi  of.  Such  satisfaction  shall  be  substantially 
in  the  following  form: 

Full  satisfaction  and  discharge  of  the  within  mortgage 

hy  foreclosure  is  hereby  entered  this day  of  

19..     Decree     of     foreclosure     entered     the day     of 

19  . .  in  cause  No entitled, vs 

Gale  under  soeh  decree  had  the day  of 19. . . . 

Sheriff   (commissioner). 
En.  Stats.  1905,  248. 
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§  682.  Supp.  Cal.  Rep.  Cit.    140,  194;  145,  552;  145,  S54* 

I  684.  Supp.  Cal.  Eep.  Cit.     140,  194;  145,  554. 

$  685.  Supp.  Cal.  Rep.  Cit.     145,  531;  145,  532. 

§  689.  Supp.  Cal.  Rep.  Cit.     142,  459. 

§  690.  Supp.  Cal.  Rep.  Cit.  Subd.  &— 140,  62S.  Subd. 
10—142,  195.     Subd.  18—145,  778. 

§  694.  Supp.  Cal.  Eep.  Cit.  142,  305. 

I  700.  Supp.  Cal.  Rep.  Cit.  142,  539;  143,  666. 

§  701.  Supp.  Cal.  Rep.  Cit.  Subd.  2—144,  576. 

S  703.  Supp.  Cal.  Rep.  Cit.  143,  667. 

I  704.  Supp.  Cal.  Rep.  Cit.  143,  667. 

§  708.  Supp.  Cal.  Rep.  Cit.  139,  7;  139,  8;  139,  9. 

§  710.  Supp.  Cal.  Rep.  Cit.  142,  192;  142,  195;  14a,  198. 

§  714.  Supp.  Cal.  Rep.  Cit.  144,  485. 

§  726.  iSupp.  Cal.  Rep.  Cit.  140,  81;  140,  194;  140,  380- 
141,  o'85;  141,  656;  142,  473;  142,  476;  143,  77,' 
14S',  475;  144,  66;  145,  550;  145,  551;  145,  553;  145, 
554. 

§  731.  Nuisance  defined;  abatement  of.  An  action  may 
be  brought  by  any  person  whose  property  is  injuriously 
affected,  or  whose  personal  enjoyment  is  lessened  by  a  nuis- 
ance, as  the  same  is  defined  in  section  thirty-four  hundred 
and  seventy-nine  of  the  Civil  Code,  and  by  the  judgment 
in  such  action  the  nuisance  may  be  enjoined  or  abated  as 
well  as  damages  recovered  therefor.  A  civil  action  may  be 
brought  in  the  name  of  the  people  of  the  State  of  California 
to  abate  a  public  nuisance,  as  the  same  is  defined  in  section 
thirty-four  hundred  and  eighty  of  the  Civil  Code,  by  the 
district  attorney  of  any  county  in  which  such  nuisance  ex- 
ists, or  by  the  city  attorney  of  any  town  or  city  in  which 
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sneli  nuisance  exists,  and  each  of  said  officers  shall  have 
concurrent  riglit  to  bring  snch  action  for  a  pnblic  nuisance 
existing  within  a  town  or  city,  and  snch  district  attorney,  or 
city  attorney,  of  any  connty  or  city  in  which  such  nuisance 
exists  mnst  bring  snch  action  whenever  directed  by  the 
board  of  supervisors  of  such  county  or  whenever  directed 
by  the  legislative  authority  of  such  town  or  city.  En. 
March  11,  1872.    Am'd.  1905,  130. 

Supp.  Cal.  Eep.  Cit.    141,  363;  144,  545. 

f  782.    Supp.  Cal.  Bep.  Cit.     140,  579;  140,  680;  142.  667. 

S  733.    Supp.  Cal.  Bep.  Cit.    140,  680. 

f  744.    Prac.  Act,  sec.  260.    En.  April  29,  1851. 
Supp.  CaL  Bep.  Cit.     144,  32;  144,  S3. 

§  752.  Supp.  Cal.  Bep.  Cit.  141,  S85;  144,  29;  145,  164. 

f  763.  Supp.  Cal.  Bep.  Cit.  139,  172;  144,  29. 

I  758.  Supp.  Cal.  Bep.  Cit.  144,  761. 

§  759.  Supp.  Cal.  Bep.  Cit.  144,  29;  144,  761. 

I  768.  Supp.  Cal.  Bep.  Cit.  Subd.  1—144,  761. 

f  768.     Supp.  Cal.  Bep.  Cit.     140,  404;  140,  405. 
Prac.  Act,  sec.  280.    En.  April,  29,  1851.    Am'd.    1871-2, 
230. 

Supp.  Cal.  Bep.  Cit.     140,  404;  140,  405. 

§  801.    6upp.  CaL  Bep.  Cit.    141,  385. 

i  803.    Supp.  Cal.  Bep.  Cit.     145,  760. 

fi  813.     Supp.  Cal.  Bep.  Cit.    142,  242;  142,  243;  142,  244. 
Subd.  2-~142,  241. 

I  832.    Supp.  Cal.  Bep.  Cit.    141,  267. 

f  838.     Supp.  Cal.  Bep.  Cit.    140,  135. 
Ooda  Oiv.  Proc.~3 
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I  849.  Jnstiee  court:  senrice  cf  tvmmoiis;  lyy  ^Aiom 
wnred  and  returned.  The  smnmoBs  ma^  %e  Berved  b^  a 
aheriif  or  constable  of  any  of  the  eovnties  of  this  state  or 
bj  any  other  person  of  the  age  of  eighteen  years  or  over  not 
a  party  to  the  action.  When  a  sniumons  issned  by  a  justice 
<of  peace  is  to  be  served  out  of  the  connty  in  which  it  is 
issued  the  summons  must  have  attached  to  it  a  certificate 
under  seal  by  the  county  clerk  of  such  county  to  the  effect 
that  the  person  issuing  the  same  was  an  acting  justice  of 
the  peace  at  the  date  of  the  summons  and  must  be  served 
and  returned  as  provided  in  title  five,  part  two  of  the  eode, 
or  it  may  be  served  by  publication  and  sections  four  hun- 
dred and  thirteen  and  four  hundred  and  twelve  so  far  as 
they  relate  to  the  publication  of  summons  are  made  appli- 
cable to  justices  courts,  the  word  justice  being  substituted 
for  the  word  judge  wherever  the  latter  word  occurs.  En. 
March,  11,  1872.    Am/d.  1873-4,  407;  1891,  51;  1905,  27. 

Supp.  Cal.  Bep.  €it.    138,  610. 

S  850.  Kotioe  of  Xiearlng.  When  all  the  parties  served 
with  process  shall  bave  appeared,  or  some  of  them  have  ap- 
peared, and  the  remaining  defendants  have  made  defanlt, 
the  justice  must  fix  the  day  for  the  trial  of  said  cause, 
whether  the  tssne  is  one  of  law  or  fact,  and  give  notiee 
thereof  to  the  parties  to  the  action  who  have  appeared,  but 
in  case  any  of  the  parties  are  represented  by  an  attOTney, 
then  to  such  attorney.  Such  notice  shall  be  in  writing, 
signed  by  the  justice,  and  substantially  in  tlie  foUirwing 
form  (filling  blanks  according  to  the  facts): 

In  the  justice  court, township  (or  city, 

or  city  and  county),  connty,  or  city  and  eounty  of 

,    State    of    California.     plaintiff,     vs. 

,    defendant.    To     ,    phuatiff, 

or attorney  for  plaintiff,  and  to   

,  defendant  or  ,  attorney  for 

defendant. 

You  and  each  of  yon  will  please  take  notice  that  the  nn- 
dersigned  justice  of  the  peace  before  whom  the  above- 
entitled  cause  is  pending,  has  set  for  hearing  the  demurrer 

of ,  filed  in  said  cause  (or  has  set  the  said 

cause  for  trial,  as  the  case  may  be),  before  me  at  my  office 
in  said  township  (or  city,  or  city  and  connty),  at   ...... 

o  'clock M.,  on  the  day  of  * 

19 
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Bated   hhUn    ••....•• day   of    

(Signed)    

Justice  of  the  peace. 

Said  notice  eliaU  be  eenred  by  mail  or  personally.  When 
■erved  by  mail  the  jtwtiee  of  the  peace  shall  deposit  copies 
thereof  in  a  sealed  envelope  in  tbe  post  office  at  leasjt  ten 
flays  before  the  trial  or  hearing^  addressed  to  each  of  the 
persons  on  whom  it  is  to  be  served  at  their  place  of  resi- 
dence and  the  postage  prepaid  thereon;  provided  that  such 
notice  shall  be  served  hj  mail  only  when  the  attorney  on 
whom  service  as  to  be  made,  resides  out  of  the  eonnty  in 
wbich  said  jnatice'e  court  is  sitnated.  When  personally 
served  said  notice  riiall  foe  served  at  least  five  days  before 
tJie  trial  or  hearing  on  the  persons  on  -Whom  it  is  to  be  served 
by  any  person  competent  and  qualified  to  serve  a  summons 
IB  m  juBtioes'  court  aad  when  personally  served  it  shall  be 
served  returned  and  liled  in  like  manner  as  a  summons. 
The  judge  shall  enter  on  his  docket  the  date  of  trial  or  hear- 
ing;  and  wiien  such  notice  shall  have  beea  served  by  mai3 
the  justice  shaH  enter  4)n  his  docket  tbe  date  of  mailing  sudi 
notice,  of  trial  or  hearing  and  sneh  «ntry  «hall  be  prima 
faciB  evidence  of  tbe  fact  ot  saeh  service.  The  parties  are 
ssAttled  to  one  hour  in  which  to  aj^Mar  after  the  time  fixed 
im  said  notice,  but  are  &ot  bound  to  i%main  longer  than  that 
lame  unless  both  parties  have  appeared  and  the  justice  feeing 
present  is  engaged  in  the  trial  of  another  cause.  En.  March 
11,  1872.    AmU  1875-6,  99;  1900-01,  598;  1905,  S3. 

I  859.  Amendment  of  pleadings  ia  Jiurtices'  oovxts.  Either 
party  may,  at  any  time  before  the  eonclusion  of  the  trial, 
amend  any  pleading;  but  if  the  amendment  is  made  after 
the  issue,  and  it  appears  to  the  satisfactiMi  <ef  the  eourt,  by 
oath,  that  an  adjournment  is  neoessary  to  the  adverse  party 
in  consequence  of  such  am^dment,  an  Adjournment  must 
be  granted.  The  court  may  also,  in  its  discretion,  when  an 
adjournment  will  by  the  amendment  be  rendered  necessary, 
require  as  a  condition  to  the  allowance  of  such  amendment, 
made  after  issue  joined,  the  payment  of  costs  to  the  ad- 
verse party,  to  be  fixed  by  the  court,  not  exceeding  twenty 
dollars.  The  eourt  may  also,  on  such  terais  as  may  be  just, 
and  on  payment  of  costs,  r€^v«  a  party  from  a  judgment 
by  default  taken  s^^ainst  him  by  his  mistake,  inadvertence^ 
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surprise,  or  excusable  neglect,  but  the  application  for  mich 
relief  must  be  made  within  ten  days  after  notice  of  tho 
entry  of  the  judgment  and  upon  an  affidavit  showing  good 
cause  therefor.    £n.  March  11^  1872.    Am'd.  1905,  2o4. 

S  863.    Supp.  CaL  Bep.  Cit.    144,  321« 

I  ^68.    Attachment,   writ  of,  to  whom   directed;  issuing 

several  writs.  The  writ  may  be  directed  to  the  sheriff  or 
any  constable  of  the  county  in  which  such  justice  court  is 
situate,  and  must  require  him  to  attach  and  safely  keep 
all  the  property  of  the  defendant  within  his  county,  not 
exempt  from  execution,  or  so  much  thereof  as  may  be  suffi- 
cient to  satisfy  the  plaintiff's  demand,  the  amount  of  which 
must  be  stated  in  conformity  with  the  complaint,  unless 
the  defendant  give  him  security,  by  the  undertaking  of  two 
sufficient  sureties,  in  an  amount  sufficient  to  satisfy  such 
demand,  besides  costs;  in  which  case,  to  take  such  under- 
taking. Several  writs  may  be  issued  at  the  same  time  to 
the  sheriffs  of  different  counties;  provided,  that  where  a 
writ  of  attachment  issued  by  a  justice  of  the  peace  is  to 
be  served  out  of  the  county  in  which  it  was  issued,  the  writ 
of  attachment  shall  have  attached  to  it  a  certificate  under 
seal,  by  the  county  clerk  of  such  county,  to  the  effect  that 
the  person  issuing  the  same  was  an  acting  justice  of  tho 
peace  of  said  county,  at  the  date  of  the  writ.  £n.  March  11, 
1872.    Am'd.  1905,  208. 

§  890.  Action  dismissed  without  prejudice.  Judgment 
that  the  action  be  dismissed,  without  prejudice  to  a  new  ac- 
tion, may  be  entered  with  costs,  in  the  following  cases: 

1.  When  the  plaintiff  voluntarily  dismisses  the  action  be- 
fore it  is  finally  submitted;  or  fails  to  prosecute  the  action 
to  judgment  with  reasonable  diligence;  provided  a  counter 
claim  has  not  been  made,  or  affirmative  relief  sought  by  the 
cross-coir plaint  or  answer  of  the  defendant;  if  a  provisional 
remedy  has  been  allowed,  the  undertaking  must  thereupon 
be  delivered  by  the  justice  of  the  peace  to  the  defendant 
who  may  have  his  action  thereon; 

2.  When  he  fails  to  appear  at  the  time  specified  in  the 
summons,  or  at  the  time  to  which  the  action  has  been  post- 
poned, or  within  one  hour  thereafter; 

3.  When,  after  a  demurrer  to  the  complaint  has  been  sus- 
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tainedy  the  plaintiff  fails  to  amend  it  within  the  time  al« 
lowed  by  the  court; 

4.  When  the.  action  is  brought  in  the    wrong  county,  or 
township,  or  city.    En.  March  11,  1872.    Am'd.  1905,  44* 

Supp.  CaL  Bep.  Clt.    Bubd.  4—141,  267. 

I  980.    Supp.  Cal.  Bep.  Cit.    138,  647;  138,  650. 

I  096.    Supp.  Cal.  Bep.  Git.    140,  356. 

S  937.    Supp.  Cal.  Bep.  Cit.    145,  571;  145,  572. 

I  938.    Supp.  Cal.  Bep.  Cit.    139,  238;  144,  506;  144,  507; 

144,  508. 

S  939.    Supp.  Cal.  Bep.  Cit.     143,  495.    Subd.  1—140,  664; 

145,  117.    Subd.  3—139,  259;  140,  356;  145,  147. 

I  940.     Supp.  Cal.  Bep.  Cit.     139,  77;  141,  357;  141,  358; 

143,  465;  143,  479. 

S  941.    Supp.  Cal.  Bep.  Cit.  140,  83;  140,  87;  141,  357;  143, 
315;  JM,  633. 

I  942.     Supp.  Cal.  Rep.  Cit.    139,  143;  140,  83;  140,  87; 

144,  633;  144,  746. 

I  943.    Supp.  Cal.  Rep.  Cit.     140,  83;  140,  87;  140,  333; 
140,  334;  144,  632;  144,  633. 

§  944.     Supp.  Cal.  Bep.  Cit.     140,  33;  140,  87;  144,  633. 

f  945.    Supp.  Cal.  Bep.  Cit.     139,  143;   140,  83;  140,  87; 
144,  633. 

f  948.  Appeals  in  civil  eases;  Justification  of  snreties  on 
imdortaklngB  on  appeal.  The  adverse  party  may  except  to 
the  sufficiency  of  the  sureties  to  any  of  the  undertakings 
mentioned  in  sections  nine  hundred  and  forty-one,  nine  hun- 
dred and  forty-two,  nine  hundred  and  forty-three,  and  nine 
hundred  and  forty-five,  at  any  time  within  thirty  days  after 
notice  of  the  filing  of  such  undertaking;  and  unless  they 
or  other  sureties,  within  twenty  days  after  the  appellant 
has  been  served  with  notice  of  such  exception,  justify  be- 
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fore  a  judge  of  the  court  belovr,  upon  five  days'  notice  to 
the  respondent  of  the  time  and  place  of  justification,  execn-' 
tion  of  the  judgment,  order,  or  decree  appealed  from  is  no 
longer  stayed;  and  in  aU  cases  where  an  undertaking  is 
required  on  appeal  by  the  provisions  of  this  title,  a  deposit 
in  the  court  below  of  the  amount  of  the  judgment  appealed 
from,  and  three  hundred  dollars  in  addition,  shall  be  equiva- 
lent to  filing  the  undertaking;  and  in  all  cases  the  under- 
taking or  deposit  may  be  waived  by  the  written  consent  of 
the  respondent.  En.  March  11,  1872.  Am'd.  1873-4,  338; 
1880,  6  J  1905,  155. 

§  949.    Appeals;  stay  of  proceediags  in  eonrt  below;  ak- 

eeptions.  In  cases  not  provided  for  in  sections  nine  hun- 
dred and  forty-two,  nine  hundred  and  forty-three,  nine  hun- 
dred and  forty-four,  and  nine  hundred  and  forty-five,  the 
perfecting  of  an  appeal  by  giving  the  undertaking  or  making 
the  deposit  mentioned  in  section  nine  hundred  and  forty-one, 
stays  proceedings  in  the  conrt  below  upon  the  judgment  or 
order  appealed  from,  except  where  it  directs  the  sale  of 
perishable  property;  in  which  case  the  court  below  may  order 
the  property  to  be  sold  and  the  proceeds  thereof  to  be  de- 
posited, to  abide  the  judgment  of  the  appellate  court;  and 
except,  also,  where  it  adjudges  the  defendant  guilty  of 
usurping,  or  intruding  into,  or  unlawfully  holding  a  public 
office,  civil  or  military,  within  this  state,  and  except,  also, 
where  the  order  grants,  or  refuses  to  grant,  a  change  of  the 
place  of  trial  of  an  action;  and  except  also  where  it  orders 
a  corporation  or  its  officers  or  agents,  or  any  of  them,  to 
give  to  a  person  adjudged  to  be  a  director,  stockholder  or 
member  of  such  corporation  a  reasonable  opportunity  to  in- 
spect or  take  copies  of  such  books,  papers  or  documents  of 
the  corporation  as  the  court  finds  that  such  director,  stock- 
holder or  member  is  entitled  by  law  to  inspect  or  copy.  En. 
March  11,  1872.    Am'd.  1873-4,  408>  1905,  22. 

Bupp.  CaL  Bep.  Cit.     140,  83;  140,  86;  140,  87;  143,  315j 
144,  633. 

f  960-    Supp.  Cal.  Eep.  Cit.     133,  603;  138,  606;  141,  152; 
141,  154. 

•     §  951.    Supp.  Cal.  Bep.  Cit.     142,  157, 

§  952.     Supp.  Cal.  Eep.  Cit.     144,  280. 
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i  963.  Snpp.  GaL  Bep.  Cit.  144,  633. 

S  954.  Supp.  Cal.  Kep.  Cit.  144,  633. 

§  956.  Supp.  CaL  Eep.  Cit.  140,  486;  145,  569. 

I  957.  Supp.  Cal.  Rep.  Cit.  139,  304;  139,  305;  143,  109; 
143,  113;  143,  114. 

I  958.  Supp.  Cal.  Bep.  Cit.  140,  195;  140,  196. 

§  963,  Supp.  Cal.  Rep.  Cit.  140,  467;  140,  514;  142,  629; 
142,  682.  Subd.  3—145,  87;  145,  561. 

f  989.  Supp.  Cal  Bep.  Cit.  140,  550. 

I  990.  Supp.  Cal.  Rep.  Cit.  140,  550. 

I  991.  6upp.  Cal.  Rep.  Cit.  140,  550. 

S  992.  Supp.  Cal.  Rep.  Cit.  140,  550. 

§  998.  Supp.  Cal  Rep.  Cit.  140,  550. 

§  994.  Supp.  Cal.  Bep.  Cit.  140,  550;  140,  553. 

i  1000.  Supp.  Cal.  Rep.  Cit.  144,  421. 

§  1003.  Supp.  Cal.  Rep.  Cit.  144,  100. 

f  1011.  Supp.  Cal.  Bep.  Cit.  Subd.  1—142,  604. 

f  1014.  Supp.  CaL  Bep.  Cit.  139,  717;  141,  8.' 

f  1015.  Supp.  Cal.  Bep.  Cit.  139,  717. 

I  1021.  Supp.  Cal.  Bep.  Cit.  140,  22. 

i  1022.  Supp.  Cal.  Bep.  Cit.  141,  95;  144,  433;  144,  547; 
145,  455;  145,  456.  Subd.  1--144,  432.  Subd.  5— 
144,  432. 

}  1024.  Supp.  CaL  Bep.  Cit.  144,  433. 
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S  1025.    Supp.  CaL  B^p.  Cit.     141,  95;  144,  432;  144,  433; 

144,  547;  145,  455;  145,  45Q;  145,  736. 

S  1028.  Supp.  Cal.  Eep.  Cit.  140,  404. 

fi  1030.  Supp.  Cal.  Rep.  Cit.  144,  117. 

§  1035.  Supp.  Cal.  Eep.  Cit.  141,  697. 

9  1038.  Supp.  Cal.  Bep.  Cit.  143,  767. 

f  1049.  Supp.  Cal.  Bep.  Cit.  143,  113;  14?,  226;  143,  235; 
143,  633. 

S  1060.  Supp.  Cal.  Bep.  Cit.  145,  199. 

9  1056.  Supp.  Cal.  Eep.  Cit.  142,  207. 

S  1066.  Supp.  Cal.  Eep.  Cit.  141,  357.    * 

9  1063.  Supp.  Cal.  Eep.  Cit.  141,  98. 

9  1067.  Supp.  Cal.  Eep.  Cit.  141,  617. 

9  1068.  Supp.  Cal.  Bep.  Cit.  140,  2;  140,  514;  141,.  318; 
141,  617;.  144,  506;  145,  475. 

9  1069.  Supp.  Cal.  Eep.  Cit.    14A,  508. 

9  1070.  Supp.  CaJ.  Rep.  Cit.    143,  172. 

9  1071.  Supp.  Cad.  Bep.  Cit.    143,  172. 

9  1086.  Supp.  Cal.  Bep.  Cit.    139,  232;  144,  769;  145,  «. 

9  1086.     Supp.  Cal;  Eep.  Cit.    144,  115;  144,  50d:  144,  527- 

145,  513.  >        >        9        , 

9  1109.     Supp.  Cal.  Eep.  Cit.     141,  97. 

9  1111.  Supp.  Cal.  Eep.  Cit.  139,  5;  141,  413;  141,  415; 
141,  559;  142,  498;  142,  592;  143,  470;  143,  472; 
143,   546;  143,  547.     Subd.  2—145,  692. 
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I  1112*    Sopp.  Gal.  B«p.  Cit.    148,  342;  1^,  486;  143,  546; 
143,  547;  143,  549. 

I  U14.    Supp.  Cal.  Bep.  Cit.    143^  547. 

I  1115.    Supp.  Cal.  Bep.  Cit.     141,  274;  142,  504;  143,  485. 

I  1116.    Supp.  CaL  Bep.  Cit.    142,  504. 

I  1117.     Supp.  CaL  Bep.  Cit.    141,  275;  149,  21;  143,  485; 
145,  318. 

I  1118.     Supp.  Cal.  Bep.  Cit.    143,  21. 

I  1122.     Supp.  Cal.  Bep.  Cit.     141,  563^;  142,  37$. 

S  1123.     Supp.    Cal.   Bep.   Cit.     140^  651;    141,   416;    141, 
561;  141,  563. 

9  1125.     Supp.  Cal.  Bep.  Cit.    143,  549. 

i  1138.    Supp.  Cal.  Bep.  Cit.    139,  3Z6;  145,  49. 

}  1161.  tMawfal  detainer  defined.  A  tenant  of  real 
property,  for  a  term  less  than  life,  is  guilty  of  unlawful  da-- 
tainer: 

1.  When  he  continues  in  possession,  in  person  or  by  sub- 
tenant, of  the  property,  or  any  part  thereof,  after  the  ex- 
piration of  the  term  for  which  it  is  let  to  him,  without  the 
permission,  of  his  landlord,  or  the  successor  in  estate  of  his 
landlord,  if  any  there  be;  but  in  case  of  a  tenancy  at  will 
it  must  first  be  terminated  by  notice,  as  prescribed  in  the 
Civil  Code. 

2.  Same;  notice  to  be  served,  when.  When  he  continues 
in  possession,  in  person  o'r  by  subtenant,  without  the  per- 
mission of  his  landlord,  or  the  successor  in  estate  of  his 
landlord,  if  any  there  be,  aflrer  default  in  the  payment  of 
rent,  pursuant  to  the  lease  or  agreement  under  which  the 
property  is  held,  and  three  days'  notice,  in  writing,  requir- 
ing its  payment  stating  the  amount  which  is  due,  or  pos- 
session of  the  property,  shall  have  been  served  upon  him 
and  if  there  is  a  subtenant  in  actual  occupation  of  the  prem* 
ises,  also  upon  such  subtenant. 
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Such  notice  ma^  be  served  at  any  time  within  one  year 
after  the  rent  becomes  due.  In  all  cases  of  tenancy  upon 
agricultural  lands,  where  the  tenant  has  held  over  and  re- 
tained possession  for  more  than  sixty  da3r8  after  the  expir- 
ation of  the  term  without  any  demand  of  possession  or 
notice  to  quit  by  the  landlord,  or  the  successor  in  estate  of 
his  landlord,  if  any  there  be,  he  shall  be  deemed  to  be  hold- 
ing by  permission  of  the  landlord,  or  the  successor  in  estate 
of  his  landlord,  if  any  there  be,  and  shall  be  entitled  to 
hold  under  the  terms  of  the  lease  for  another  full  year,  and 
shall  not  be  guilty  of  an  unlawful  detainer  during  said  year, 
and  such  holding  over  for  the  period  aforesaid  shall  be 
taken  and  construed  as  a  consent  on  the  part  of  a  tenant 
to  hold  for  another  year. 

3.  Unlawful  detainer,  when.  When  he  continues  in 
possession,  in  person  or  by  subtenant,  after  a  neglect  or 
failure  to  perform  other  conditions  or  covenants  of  the  lease 
or  agreement  under  which  the  property  is  held,  including 
any  covenant  not  to  assign  or  sublet,  than  the  one  for  the 
payment  of  rent,  and  three  days'  notice,  in  writing,  requir- 
ing the  performance  of  such  conditions  or  covenants,  or  the 
possession  of  the  property,  Shall  have  been  served  upon 
him,  and  if  there  is  a  subtenant  in  actual  occupation  of  the 
premises,  also,  upon  such  subtenant.  Within  three  days 
after  the  service  of  the  notice,  the  tenant,  or  any  subtenant 
in  actual  occupation  of  the  premises,  or  any  mortgagee  of 
the  term,  or  other  person  interested  in  its  continuance,  may 
perform  the  conditions  or  covenants  of  the  lease  or  pay 
the  stipulated  rent,  as  the  case  may  be,  and  thereby  save 
the  lease  from  forfeiture;  provided,  if  the  conditions  and 
covenants  of  the  lease,  violated  by  the  lessee,  cannot  after- 
ward be  performed,  then  no  notice,  as  last  prescribed  herein, 
need  be  given  to  said  lessee  or  his  subtenant,  demanding 
the  performance  of  the  violated  conditions  or  covenant  of 
the  lease. 

A  tenant  may  take  proceedings,  similar  to  those  pre- 
scribed in  this  chapter,  to  obtain  possession  of  the  premises 
let  to  a  subtenant,  in  case  of  his  unlawful  detention  of  the 
premises  underlet  to  him. 

4.  Lease  to  terminate,  when.  Any  tenant  or  subtenant 
assigning  or  subletting  or  committing  waste  upon  the  de- 
mised premises,  contrary  to  the  conditions  or  covenants  of 
his  lease   thereby  terminates  the  lease^  and  the  landlord,  or 
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bis  sacceasor  in  estate,  shall  upon  service  of  three  days' 
notice  to  quit  upon  the  person  or  persons  in  possession,  be 
entitled  to  restitution  of  possession  of  such  demised  prem- 
ises under  the  provisions  of  this  chapter.  £n.  March  11, 
1872.  Am'cL  1873-4,  346;  1875-6,  101;  1877-8,  104;  1877-8, 
106,  Bep.  1905,  29.     En.  1905,  29. 

Supp.  Cal.  Rep.  Cit.     Subd.  2^—141,  556;  145,  557.     Subd. 
S— 139,  658;  139,  660. 

§  1167.  Smmnary  proceedings  for  the  recovery  of  real 
property;  siunmons,  form  and  service  of.  The  summons 
must  state  the  parties  to  the  proceeding,  the  court  in  which 
the  same  is  brought,  the  nature  of  the  action,  in  concise 
terms,  and  the  relief  sought,  and  also  the  return  day,  and 
must  notify  the  defendant  to  appear  and  answer  within  the 
time  designated,  or  that  the  relief  sought  will  be  taken 
against  him.  The  summons  must  be  directed  to  the  defend- 
ant, and  be  served  at  least  two  days  before  the  return  day 
designated  therein,  and  must  be  served  and  returned  in  the 
same  manner  as  summons  in  civil  actions  is  served  and  re- 
turned; provided,  that  if  it  appears  to  the  court  the  defend- 
ant is  concealing  himself  to  avoid  the  service  of  summons 
and  the  defendant  cannot  be  found  at  his  place  of  residence 
or  business,  or  if  his  place  of  residence  or  business  cannot 
be  ascertained,  the  conrt  may  order  the  summons  to  be 
served  by  affixing  a  copy  thereof  in  a  conspicuous  place  on 
the  property  involved  in  the  action,  and  also  delivering  a 
copy  to  a  person  there  residing,  if  such  person  can  be  found, 
and  also  sending  a  copy  thereof  through  the  mail  addressed 
to  the  defendant  at  the  place  where  the  property  is  situated. 
Upon  the  return  of  any  summons  issued  under  this  chapter, 
where  the  same  has  not,  for  any  reason,  been  served,  or  not 
served  in  time,  the  plaintiff  may  have  a  new  summons  issued, 
the  same  as  if  no  previous  summons  had  been  issued.  En. 
March  11,  1872.    Am'd.  1873-4,  349;  1880,  8;  1905,  428. 

f  1174.    Supp.  Cal.  Bep.  Cit.     139,  142;  139,  143;  141,  623. 

f  1176.    Supp.  Cal.  Bep.  Cit.    1S9,  141;  139,  143. 

§  1179f.    Supp.  CaL  Bep.  Cit.    139,  663. 

S  1183.     Supp.  Cal.  Bep.  Cit.     139,  380;  140,  504;  141,  S2; 
142,  242;  144,  99;  144,  102. 
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f  1183%.    Supp.  CaL  Bep.  Cit.    142,  209. 

9  1184.    Supp.  Oal.  Bep.  Cit.     139,  382. 

i  1186.    Supp.  Cal.  Bep.  Cit.    140,  305;  142,  243. 

f  1187.     Supp.  Cal.  Bep.  Cit.     138^614;  138,  616;  138,  617; 
141,  33. 

S  1191.    Supp.  Cal.  Bep.  Cit.     145,  261;  145,  263;  145,  265. 

}  1192.     Supp.  Cal.  Bep.  Cit.     139,  498;  140,  504. 

}  1195.    Supp.  CaL  Bep.  Cit.    140,  507. 

g  120S.    Supp.  Cal.  Bep.  Cit.     139,  193;  139,  194;  139,  326; 
139,  380;  140,  489;  145,  206. 

i  1206.    Supp.  Cal.  Bep.  Cit.     141,  400;  141,  401;  141,  402. 


PAET  III. 
TITLE  IV. 

CHAPTEB   rV. 

Chapter  added  March  21,  1905.     Stats.  1905,  632. 

CERTAIN  LIENS  UPON  ANIMALS. 

I  1208.    Liens  arising  from  acts  done  in  preventing  eruelty 
to  animals,  how  enforced. 

8  1208.  Uen  upon  certain  aniinalg.  Any  person  hav- 
ing a  lien  upon  any  animal  or  animals  under  the  provisions 
of  sections  five  hundred  and  ninety-seven  a,  or  five  hun- 
dred and  ninety-seven  6,  of  the  Penal  Code  may  satisfy 
such  lien  as  follows:  If  such  lien  be  not  discharged  an.l 
satisfied,  by  the  person  responsible,  within  three  days 
after  the  obligation  becomes  due,  then  the  person  holding 
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SQch  lien  may   lesoii   to   tbe   proper   court   to   satisfy   the 
claim;   or  he,  three  days  after    the    charges  against    such 
property  become  due,  may  sell  the  same,  or  such  undivided 
fraction    thereof     as    may    become    necessary,    to     defray 
the   amount   due  and   costs  of  sale,  by  giving  three  days 
notice  of  the  sale  by  advertising  in  some  newspaper  pub- 
lished in  the  county,  or  city  and  county,  in  which  the  lien 
has  attached  to  the  property;  or^  if  there  is  no  paper  pub- 
lished in  the  county,  then  by  posting  notices  of  the  sale  in 
three  of  the  most  public  places  in  the  town  or  township  for 
three  days  previous  to  the  sale.     Said  notices  shall  contain 
an  accurate  description  of  the  property  to  be  sold,  together 
with  the  terras  of  sale,  which  must  be  for  cash,  payable  on 
the  consummation   of  the  sale.    The  proceeds  of  the  sale 
must  be  applied  to  the  discharge  of  the  lien  and  the  costs  of 
sale;  the  remainder,  if  any,  must  be  paid  over  to  the  owner, 
if  known,  and  if  not  known  must  be  paid  into  the  treasury 
of  the  humane  society  of  the  county,  or  city  and  county, 
wherein  the  sale  takes  place;  if  no  humane  society  exists  in 
the  county,  then  the  remainder  shall  be  paid  into  the  county 
treasury.    Bn.  Stats.  1905,  682. 

1208.  This  is  merely  »  codiflcatioa  of  \}k9  prov|sioift«  eoneemlng 
foreclosure  of  liens  in  the  statutes  of  1878-i,  paga  499, 
and  idOl,  page  285,  relating  to  cruelty  to  finlmals,  %he 
penal  features  whereof  have  already  heen  eo4ifled  into  the 
Psna)  Code  and  the  civil  foaiweft  into  t^^  p|rU  CQde.-:r 
Code   Compissiqner'i  Note. 

I  ia09.  Supp.  Cal.  Kep.  Ci^  140,  H;  140,  9;  140,  12;  140, 
14;  140,  115;  140,  16;  140,  215.  Subd.  5—140,  4. 
Spbd.  9—140,  4.     Subd.  10—140,  4.  , 

f  1211.     Supp.  Cal.  Bep.  Cit.     140,  2;  140,  2ir. 

i  1210.     Supp.  Cal.  Bep.  Cit.     140,  218. 

fi  12S7.    Supp.  Cal.  Bep.  Cit.     145,  587. 

I  1296.  Eminoit  domain,  purposes  for  which  it  may  be 
exercised.  Subject  to  the  provisions  of  this  title,  the  right 
of  eminent  domain  may  be  exercised  in  behalf  of  the  fol- 
lowing public  uses: 

1.  Fortifications,  magazines,  arsenals,  navy  yards,  navy 
and  army  stations,  light  houses,  range  and  beacon  lights, 
Code  Civ.  Proc— 4 
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coast  BUTYeys,  and  all  other  public  usea  authorized  by  the 
government  of  the  United  States. 

2.  Public  buildings  and  grounds  for  the  use  of  the  state, 
and  all  other  public  uses  authorized  by  the  legislature  of 
the  state. 

3.  Public  buildings  and  grounds  for  the  use  of  any  county, 
incorporated  city,  or  city  and  county,  village,  town  or  school 
districts;  canals,  aqueducts,  reservoirs,  tunnels,  flumes, 
ditches  or  pipes  for  the  conducting  or  storing  water  for  the 
use  of  the  inhabitants  of  any  county,  incorporated  city,  or 
city  and  county,  village  or  town,  or  for  the  draining  of  any 
county,  incorporated  city,  or  city  and  county,  village  or 
town;  raising  the  banks  of  streams,  removing,  obstructions 
therefrom  and  widening  and  deepening  or  straightening 
their  channels,  roads,  streets  and  alleys,  public  mooring 
places  for  water  craft,  public  parks,  including  parks  and 
other  places  covered  by  water  and  all  other  public  uses  for 
the  benefit  of  any  county,  Incorporated  city,  or  city  and 
county,  village  or  town,  or  the  inhabitants  thereof,  which 
may  be  authorized  by  the  legislature;  but  the  mode  of  ap- 
portioning and  collecting  the  costs  of  such  improvements 
shall  be  such  as  may  be  provided  in  the  statutes  by  which 
the  same  may  be  authorized. 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges, 
toll-roads,  by-roads,  plank  and  turnpike  roads;  paths  and 
roads  either  on  the  surface,  elevated  or  depressed,  for  the 
use  of  bicycles,  tricycles,  motor-cycles  and  other  horseless 
vehicles,  steam,  electric  and  horse  railroads,  canals,  pitches, 
dams,  pondings,  flumes,  aqueducts,  and  pipes,  for  irriga- 
tion, public  transportation,  supplying  mines  and  farming 
neighborhoods  with  water,  and  draining  and  reclaiming 
lands,  and  for  floating  logs  and  lumber  on  streams  not  navi- 
gable. 

5.  Beads,  tunnels,  ditches,  flumes,  pipes,  and  dumping 
places  for  working  mines;  also  outlets,  natural  or  other- 
wise, for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse 
matter  from  the  mines;  also  an  occupancy  in  common  by 
the  owners  or  possessors  of  different  mines  of  any  place, 
for  the  flow,  deposit  or  conduct  of  tailings  or  refuse  matter 
from  their  several  mines. 

6.  By-roads  leading  from  highways  to  residences,  farms, 
mines,  mills,  factories  and  buildings  for  operating  machin- 
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cry,  or  necessary  to  reach  any  property  used  for  pnblie 
purposes. 

7.  Telegraph  and  telephone  lines. 

8.  Sewerage  of  any  incorporated  city,  city  and  county, 
or  of  any  village  or  town,  whether  incorporated  or  unincor- 
porated, or  of  any  settlement  consisting  of  not  less  than 
ten  families,  or  of  any  public  buildings  belonging  to  the 
state,  or  to  any  college  or  university. 

9.  Beads  for  transportation  by  traction  engines  or  road 
locomotives. 

10.  Oil  pipe-lines. 

11.  Beads  and  flumes  for  logging  or  lumbering  purposes. 

12.  CanalSy  reservoirs,  dams,  ditches,  flumes,  aqueducts 
and  pipes  for  supplying  and  storing  water  for  the  opera- 
tion of  machinery  for  the  purpose  of  generating  and  trans- 
mitting electricity  for  the  supply  of  mines,  cars,  railroads, 
tramways,  mills,  and  factories  with  electric  power;  and  also 
for  the  supplying  of  electricity  to  light  or  heat  mines,  cars, 
mills,  factories,  incorporated  cities  and  counties,  villages  or 
towns;  and  also  for  furnishing  electricity  for  lighting,  heat- 
ing or  power  purposes  to  individuals  or  corporations,  to- 
gether with  lands,  buildings  and  all  other  improvements  in 
or  upon  which  to  erect,  install,  place,  use  or  operate  ma- 
chinery for  the  purpose  of  generating  and  transmitting  elec- 
tricity for  any  of  the  purposes  or  uses  above  set  forth. 

13.  Electric  power  lines,  electric  heat  lines;  and  electric 
light,  heat  and  power  lines. 

14.  Cemeteries  for  the  burial  of  the  dead,  and  enlarging 
and  adding  to  the  same  and  the  grounds  thereof.  En. 
March  11,  1872.  Am'd.  1S73-4,  353;  1891,  48;  1895,  146; 
1895,  89;  1897,  70;   1900-01,  72;  1905,  637. 

Supp.  Cal.  Bep.  Cit.    143,  670.    Subd.  4—144,  214. 

S  1240.  Eminent  domain.  The  private  property  which 
may  be  taken  under  this  title  includes: 

1.  Private  property,  classes  onmnerated.  All  real  prop- 
erty belonging  to  any  person; 

2.  Same.  Lands  belonging  to  this  state,  including  tide 
and  submerged  lands,  not  within  the  corporate  limits  of 
any  city,  or  city  and  county,  or  to  any  county,  incorporated 
city,  or  city  and  county,  village  or  town,  not  appropriated 
to  some  public  use; 

3.  Same.    Property  appropriated  to  public  use;  but    such 
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proparty  sball  not  be  taken  unless  foF  a  more  necessary 
public  use  than  that  to  which  it  has  been  already  appropri- 
ated. 

4.  Sane.  Franchises  for  toll  roads,  toll  bridges,  and  fer- 
ries, and  all  other  franchises,  but  such  franchises  shall  not 
be  taken  unless  for  free  highways,  railroads,  or  other  more 
necessary  public  use; 

5.  Bights  of  way,  sabject  to  what;  railroad  crossljigs,  how 
inado;  ezceptioiis  as  to  sopantloii  of  grades.  All  rights  of 
way  for  any  and  all  the  purposes  mentioned  in  section 
twelve  hundred  and  thirty-eight,  and  any  and  all  structures 
and  improvements  thereon,  and  the  lands  held  or  used  in 
connection  therewith  shall  be  subject  to  be  connected  with, 
crossed,  or  intersected  by  any  other  right  of  way  or  im 
provements,  or  structures  thereon.  They  shall  also  be  sub- 
ject to  a  limited  use,  in  common  with  the  owner  thereof, 
when  necessary;  but  such  uses,  crossings,  intersections  and 
connections  shall  be  made  in  manner  most  compatible  with 
the  greatest  public  benefit  and  least  private  injury. 

No  railroad  main  track  crossing,  outside  the  limits  of 
any  incorporated  town,  city  or  city  and  couuty,  shall  be  at 
grade,  unless  the  party  proposing  such  crossing  at  grade 
shall,  at  its  own  sole  cost  and  expense,  protect  such  cross? 
ing  by  the  construction,  operation  and  maintenance  of  an 
interlocking  plant,  with  suitable  signals  and  derails;  but 
either  party  to  such  crossing  may  insist  upon  a  separatioA 
of  grades,  in  which  case  the  cost  of  constructing  such  cro^- 
ipg  with  separate  grades  shall  be  equally  divided  between 
the  railroad  companies  concerned;  and  provided  further  tha^ 
where  any  such  crossing  has  been  constructed  at  grade, 
either  company  may,  at  any  time  thereafter,  require  a  sepa- 
ration of  the  grades  at  such  crossing,  each  company  pay- 
ing one  half  of  the  expense  of  such  separation;  and  pro- 
iHded  further  that  the  foregoing  provisions  shall  not  be  con- 
strued as  requiring  a  separation  of  grades  where  such  sep- 
aration is  physically  impracticable,  and  in  case  of  any  dis- 
pute or  controversy  as  to  the  physical  practicability  of  any 
undergrade  or  overhead  crossing,  the  same  shall  be  deter- 
mined by  the  superior  court  of  the  county  in  which  such 
crossing  is  situate  in  an  action  or  proceeding  brought  by 
either  party  for  that  purpose. 

6.  All  classes  of  private  property  not  enumerated  may  be 
taken  for  public  use,  when  such  taking  is  authorized  by 
law  J 
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7.  Froceedings  tp  ecmdemil.  Proceedings  to  condemn  lands 
belongiAg  to  this  state  are  hereby  authorized,  and  must  be 
maintained  and  conducted  in  the  same  manner  as  are  other 
condemnation  proceedings  provided  for  in  this  title;  except, 
that  in  such  proceedings  the  summons  and  a  copy  of  the 
CQinplaint  must  be  served  on  the  governor,  attorney-gen- 
eral and  surveyor-general  of  this  state.  En.  March  11,  1872. 
Am'd.  1900-01,  307;  1905,  126. 

Supp.  Cal.  Eep.  Cit.  fiubd.  1—146,  587;  145,  588.  Subd. 
^—143,  587;  146,  688.     Subd.  a— 146,  587 j  145,  588. 

I  1261.    Supp.   Cal.   Rep.  Cit.    130,   182;  139,   13$. 

I  1252.     Supp,  Cal.  Kep.  Cit.     139,  133. 

I  12f>3.    Supp.  Cal.  Bop.  Cit.     141,  60. 
I  1254.     Supp.  Cal.  Bep.  Cit.     141,  48. 

S  1255.    Supp.  Cal.  Bep.  Cit.    139,  136. 

f  1269.     Supp.    Cal.   Bep.    Cit.     143,   140;    14S,   141;    143, 
197;  143,  198;  14S,  201;  143,  203;  143,  205;  143, 
,       206;   143,  2Q7. 

ft 

8  1270.    Supp.   Cal.   Bep.    Cit.     143,   140;    143,   141;    143, 

197;  143,  ISiS;  143,  201;  143,  202;  143,  205;  143, 
206;  143,  207. 

9  1271.     Supp.  Cal.  Bep.  Qit.     143,  140;  143,  141;  143,  197; 

143,  ^98;  143,  201;  143,  202;  143,  205;  143,  206; 
143,  207. 

i  1272.  Supp.  Cal.  Eep.  Cit.  143,  140;  145,  141;  143, 
197;  143,  198;  143,  201;  143,  202;  143,  205;  143, 
206;  143,  207. 

S  1277.  Change  of  iiAm«;  order  to  show  cause;  publica- 
tion of  order;  proof  of  publication.  Upon  the  filing  of  the 
said  petition  the  court  shall  thereupon  make  an  order  recit- 
ing the  filing  of  the  application,  thd  name  of  the  person 
or  corporation  by  whom  it  is  filed  and  the  name  proposed, 
and  directing  all  persons  interested  in  said  matter  to  ap- 
pear before  the  court,  at   a  time   and   place  specified,  not 
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less  than  four  or  more  than  eight  weeks  from  the  time 
of  making  such  order,  to  show  canse  why  the  application  for 
change  of  name  should  not  be  granted.  A  copy  of  the 
order  to  show  cause  must  be  published  for  four  successive 
weeks  in  some  newspaper  of  general  circulation  to  be  desig- 
nated in  the  order,  printed  in  the  county,  if  a  newspaper 
be  printed  therein,  or,  if  no  newspaper  be  printed  in  the 
county,  a  copy  of  such  order  to  show  cause  shall  be  posted 
by  the  clerk  of  the  court  in  three  of  the  most  public  places 
in  the  county  in  which  the  court  is  held,  for  a  like  period. 
Proof  must  be  made  to  the  satisfaction  of  the  court,  of  such 
publication,  or  posting,  at  the  time  of  the  hearing  of  the 
application.    En«  March  11,  1872.    Am'd.  1905,  40.. 

§  1278.  Corporations  and  persons,  change  of  name.  Such 
application  must  be  heard  at  such  time  as  the  court  may 
appoint,  and  objections  may  be  filed  by  any  person  who 
can,  in  such  objections,  show  to  the  court  good  reason 
against  such  change  of  name.  On  the  hearing,  the  court 
may  examine  on  oath  any  of  the  petitioners,  remonstrants, 
or  other  persons,  touching  the  application,  and  may  make 
an  order  changing  the  name,  or  dismissing  the  application, 
as  to  the  court  may  seem  right  and  proper.  Provided,  that 
if  the  applicant  for  a  change  of  name  be  a  corp6ration, 
such  applicant  shall  file  in  coui^  at  the  time  of  hearing 
the  application,  the  certificate  of  the  secretary  of  state 
that  the  name  desired  to  be  used  by  the  applicant,  is  not 
the  corporate  name  of  any  corporation  existing  at  said  time, 
and  that  said  name  does  not  so  closely  resemble  the  name 
of  any  such  existing  corporation  as  will  tend  to  deceive. 
En.  March  11,  1872.    Am'd.  1880,  117;  1905,  99. 

S  1287.    Supp.  Cal.  Kep.  Cit.    Subd.  2—140,  208.    Subd, 
3—140,  208. 

§  1289.  Supp.  Cal.  Eep.  Cit.     140,  211. 

§  1299.  Supp.  Cal.  Kep.  Cit.     145,  87. 

I  1303.  Supp.  Cal.  Eep.  Cit.     141,  3S2. 

§  1307.  Supp.  Cal.  Eep.   Cit.    140,  433. 

§  1308.    Probate  of  wills  not  contested.    If  no  person  ap- 
pears to  contest  the  probate  of  a  will,  the  court  may  admit 
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it  to  probate  on  ^fie  tettimpiiy  pf  on^  of  ihe  subaevibing 
witnesses  only,  if  he  testifies  that  the  will  was  executed  in 
bS\  parti^nlars  as  required  by  law,  and  that  the  testator 
was  of  sound  mind  at  the  time  of  its  execution.  If  it  ap- 
pears at  the  time  fixed  for  the  hearing  that  none  of  the  sub- 
scribinif  witnesses  reside  in  the  county,  but  that  the  dep- 
osition of  one  of  them  can  be  taken  elsewhere,  the  court 
may  direct  it  to  be  taken,  and  may  authorize  a  photo- 
^phie  coj>y  of  the  will  to  be  made  and  to  be  presented 
to  such  witness  on  his  examinatiooi,  who  may  be  asked  the 
same  questions  with  respect  to  it  and  the  handwriting  of 
himself,  the  testator,  and  the  other  witness,  as  would  be 
pertinent  and  competent  if  the  original  will  were  present. 
If  neither  the  attendance  in  court  nor  the  deposition  of 
any  of  the  subscribing  witnesses  can  be  procured,  the  court 
may  adpiit  the  wiU  to  pvobate  upon  the'  testimony  of  any 
other  witness  as  provided  in  section  thirteen  hundred  and 
seventeen.    En.  March  H,  1872.    Am'd.  190$,  234. 

Supp.  Cal.  Bep.  Cit.    140,  432. 

S  1309.     Supp.  Cal.  Eep.  Cit.     145,  85;  145,  409. 

S  1812.  Supp.  Cal.  Eep.  Cit.  140,  129;  140,  420;  140, 
421;  140,  i27;  140,  428;  140,  429;  140,  438. 
Subd.  4—140,  419. 

S  1315.  Supp.  CaJ.  Bep.  Cit.  140,  4S2. 

S  1317.  Supp.  Cal.  Eep.  Cit.     140,  432. 

§  1322.  Supp.  Cal.  Bep.  Cit.    141,  640. 

S  13?3.  Supp.  fJal.  Eep.  Cit.  141,  540. 

S  1324.  Supp.  Cal.  Eep.  Cit.     141,  540. 

§  1327.  Supp.  Cal.  Eep.  Cit.     140,  437. 

}  1329.  Supp.   Cal.  Eep.   Cit.    138,  440. 

S  1350.  Supp.  Cal.  Bep.  Cit.     141,  541;  141,  542. 

t  1365.  Supp.  Cal.  Eep.  Cit.  141,  542;  143,  442;  143,  446; 
143,  446;  143,  603.     Subd.  4—143,  440. 


§§  1366-1469  GrUPPLEMEin'.  44 

S  1366.    enpp.  Gal.  Bep.  Git.    141,  542. 

S  1367.    Supp.  Gal.  Bep.  Git.    143,  440;  143,  443;  143,  445; 
143,  446. 

i  1368.    Supp.  Gal.  Bep.  Git.     143,  439;  143,  440;  143,  441; 
143,  443;  143,  444;  143,  445;  143,  446. 

i  1369.    Supp.  GaX,  Bep.  Git.     142,  130;  142,  131;  142,  132; 
142,  133;  143,  440;  143,  441;  143,  445. 

S  1373.  Sapp.  Gal.  Bep.  Git.  142,  552. 

S  1374.  Sapp.  Gal.  Bep.  Git.  142,  133;  142,  552. 

i  1379.  Supp.  Gal.  Bep.  Git.  141,  541;  143,  445. 

S  1383.  Supp.   Cal.   Bep.   Git.  142,   130. 

8  1385.  Supp.  Gal.  Bep.  Git.  142,  130. 

8  1411.  Supp.  Gal.  Bep.  Git.  142,  118;  142,  433. 

8  1413.  Supp.  Gal.  Bep.  Git.  142,  433« 

§  1416.  Supp.  Gal.  Bep.  Git.  142,  433. 

S  1447.  Supp.  Gal  Bep.  Git.  145,  236. 

S  1452.  Supp.  Gal.  Bep.  Git.  143,  272. 

§  1464.  Supp.  Gal.  Bep.  Git.  140,  152. 

8  1465.    Supp.  Cal.  Bep.  Git.     139,  72;  139,  150;  140,  152; 

144,  147;  145,  45;  145,  238;  145,  402;  145,  778: 

145,  781. 

8  1466.    Supp.  Cal.  Bep.  Git.     145,  560. 

8  1468.    Supp.  Cal.  Bep.  Cit.     139,  72;  139,  150;  139,  151; 
141,  648;  144,  146;  144,  654;  145,  240. 

8  1469.    Supp.  GaL  Bep.  Cit.     139,  71;  139,  72;  143,  623. 
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i  1474.    Supp.  Cal.  Bep.  Cit.    139,  72;  139,  151:  142,  474; 
144,  M9j  144,  653;  144,  655. 

i  1475.  Supp.  Cal.  Bep.  Cit.     142,  476;  144,  664. 

i  1476.  Supp.  Cal.  Bep.  Cit.    144,  662;  144,  664. 

i  1477.  Supp.  Cal.  Bep.   Cit.    144,  662. 

i  1478.  Supp.  Cal.  Bep.  Cit.    144,  662. 

fi  1479.  Supp.  Cal.  Bep.  Cit.    144,  662. 

fi  1480.  Supp.   Cal.  Bep.  Cit.    144,  662. 

fi  1481.  Supp.  Cal.  Bep.  Cit.    144,  662« 

I  1482.  Supp.  CaL  Bep.  Cit.    144,  662. 

I  1483.  Supp.   Cal.   Bep.   Cit.    144,  662. 

I  1484.  Supp.  Cal.  Bep.  Cit.    144,  662. 

S  1485.  Supp.  Cal.  Bep.  Cit.    144,  662. 

S  1486.  Supp.  Cal.  Bep.  Cit.     144,  662. 

S  1493.    Supp.  Cal.  Bep.  Cit.     142,  594. 

Prob.  Act,  sec.  130.    En.   April  22,  1850.    Bep.  1851,  489. 
En.  1851,  448.    Am'd.  1860,  17. 
Supp.  Cal.  Bep.  Cit.     142,  475. 

8  1498.  Supp.  Cal.  Bep.  Cit.  145,  524;  145,  525. 

i  1504.  Supp.  Cal.  Bep.  Cit.  141,.  16. 

t  1613.  Supp.  Cal.  Bep.  Cit.  143,  483. 

fi  1616.  Supp.  Cal.  Bep.  Cit.  142,  456. 

I  1517.  Supp.  Cal.  Bep.  Cit.  144,  126. 

S  1027.    Sale  of  personal  property    of   deceased   person. 
Whenever  it  appears  to  the  court  on  any  hearing  of  an  ap- 
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plication  for  a  eale  of  real  property,  that  it  would  bfe  for 
the  interest  of  the  estate  that  personal  propierty  of  the  es- 
tate,  or  some  part  of  such  property,  should  first  be  sold,  the 
court  may  decree  the  sale  of  said  personal  property,  or  kny 
part  of  it,  and  the  sale  thereof  shall  be  conducted  in  the 
same  manner  as  if  the  application  had  been  made  for  the 
sale  of  such  personal  property  in  the  first  instance.  £u. 
1905,  242. 

1627.  By  some  nnaceoiin table  mistake  the  present  section  1689, 
which  concerns  Mies  of  personal  property^,  is  placed  tn  the 
wrong  chapter,  to  wit:  that  entitled  "Accounting  and 
Settlement  by  Executors  and  Administrators."  It  is,  there- 
fore, repealed,  and  a  new  section,  1527,  containing  exactly 
the  same  provisions  as  the  old  section  1689,  is  inserted  in 
the  proper  chapter,  to  wit:  that  concerning  "Sales  of 
Personal  Property."— Oode  Oommissioner's  Nota. 

%  1536.     Supp.  CaL  Eep.  Cit.      142,  379;  144,  668. 

Prob.  Act,  sec.  154.    En.  April  22,  1850.    Eep.  1861^  489. 
En.  1851,  448.    Am'd.  1861,  640. 
Supp.  Cal.   Rep.   Cit.    139,   19. 

§  1537.    Supp.  Cal.Bep.  Cit.     141,  641 1  141,  642;  142^  379. 

Prob.  A.ct,  sec.  155.  En.  April  22,  1850.  Rep.  1851,  439. 
En.  1851,  448.  Aitt'd.  1861,  640. 
Supp.  Cal.  Rep.  Cit.  139,  19;  139,  20. 

§  1538.    Supp.  Cal.  Rep.  Cit.    139,  20;  139,  21. 

Prob.  Act,  sec.  156.    En.  April  22;  186D.    Bep.  1851j  489. 
fin.  1851,  448;    Am'd.  1861,  641. 
Supp.  Cal.  Rep.  at.    139,  20. 

%  1539.    Prob.  Act,  sec.  157.     En.   April   22,   1850.    Rep. 
1851,  489.    En.   1851,  443.    Am'd.   1861^  B4i. 

Supp.  Cal.  Rep.  Cit.    139,  21. 

§  1642.    Supp.  Cal.  Rep.  Cit.     142,  379;  142,  380. 

S  1543.    Supp.  Cal.  Rep.  Cit.     142,  379;  144,  127. 

S  1552.    Supp.  Cal.  Rep.  Cit.     142,  157. 

§  1556.    Supp.  Cal.  Rep.  Cit.     144,  668;   144,  669. 

fi  1560.    BMp^.  Cal.  Rep.  Cit     Us,  510;  145,  611. 
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i  1661.  8upp.  Cal.  Bepi  Cit.     139,  664;  144,  126. 

S  1562.  Supp.  Cal.  Eep.  Cit.     145,  509;  145,  510;  145,  511. 

t  1663.  Supp.  Cal.  Bep.  Cit.     142,  456. 

$  1564.  Bupp.  Cal.  Bep.  Cit.     142,  456. 

f  1569.  Supp.  Cal.  Bep.  Cit.     142,  473;  142,  475. 

f  1877.  ©upp.  Cal.  Bep.  Cit.     144,  126;   145,  401. 

I  1678.    B«pp.  Cal.  Bep.    Cit.     145,    401.    8ubd.   1^139, 
284;  144)  126. 

§  1579.  Proceedings  to  lease.  To  obtain  an  order  to  leaso 
the  realty^  the  t>roceedings  to  be  taken  and  the  effect  thereof 
shall  be  M  foUoive: 

First.  iPetitloti;  teatlireiliente.  The  executor,  adminis- 
ttator,  guardian  of  a  minor  or  of  an  incompetent  person, 
tot  any  person  interested  in  thd  estatie  of  such  decedents, 
minors,  or  iticompetent  persbns,  may  file  a  verified  petition 
efaowing: 

1.  The  advantage  or  advantages  that  may  accrue  lo  the 
^)ktate  from  giving  a  lease; 

fi.  A  general  description  of  th^  property  proposed  to  be 
leased. 

3.  The  term,  reiital,  and  general  conditions  of  the  ]^ropt>si&d 
lease. 

4.  The  names  of  the  legatees  and  devisees^  if  any,  aftd 
of  the  heirs  of  the  deceased,  or  of  the  minor,  or  of  the  in- 
competent person,  so  far  as  known  to  the  petiti6ner. 

Second.  Olrdec  of  court  to  show  catise.  Upon  filing  such 
]petition  an  order  shall  be  made  by  the  court  or  judge  requir- 
ing all  persons  interested  in  the  estate  to  appear  before  the 
teonrt  or  judge,  at  a  time  and  place  specified,  not  less  than  two 
nor  more  than  four  weeks  thereafter,  then  and  there  to  show 
cause  why  the  realty  (briefly  indicating  it)  should  not  be 
leased  for  the  period  (stating  it),  at  the  rental  mentioned 
in  the  petition  (stating  it),  and  referring  to  the  petition  On 
file  for  farther  particulars. 

Third.  Bwrtlce  of  order.  The  order  to  show  cause  may 
be  personally  served  on  the  persons  interested  in  the  es- 
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tate  at  least  ten  days  before  the  time  appointed  for  hearing 
the  petition,  or  it  may  be  published  for  two  successive  weeks 
in  a  newspaper  of  general  circulation  in  the  county. 

Fourth.    Hearing;  witnesses;  appraisers;  minimum  rentaL 

At  the  time  and  place  appointed  to  show  cause,  or  at  such 
other  time  and  place  to  which  the  hearing  may  be  postponed 
(the  power  to  make  all  needful  postponements  being  hereby 
vested  in  the  court  or  judge),  the  court  or  judge  having 
first  received  satisfactory  proof  of  personal  service  or  pub- 
lication of  the  order  to  show  cause,  must  proceed  to  hear 
the  petition,  and  any  objections  that  may  have  been  filed 
or  presented  thereto.  Upon  such  hearing,  witnesses  may 
be  compelled  to  attend  and  testify  in  the  same  manner  and 
with  like  effect  as  in  other  cases,  and  the  court  may,  in  its 
discretion,  appoint  one  or  more,  not  exceeding  three,  disin- 
terested persons  to  appraise  the  rental  value  of  the  prem- 
ises, and  direct  that  a  reasonable  compensation  for  the  ser- 
vices, not  exceeding  Ave  dollars  per  day,  be  paid  by  the  es- 
tate. If,  after  a  full  hearing,  the  court  or  judge  is  satisfied 
that  it  will  be  for  the  advantage  of  the  estate  to  lease  the 
whole  or  any  portion  of  the  real  estate,  an  order  must  be 
made  authorizing,  empowering,  and  directing  the  executor, 
administrator,  or  the  guardian  to  make  such  lease.  The  or- 
der may  prescribe  the  minimum  rental  to  be  received  for 
the  premises,  and  the  period  of  the  lease,  which  must  in  no 
case  be  longer  than  for  ten  years,  and  may  prescribe  the 
other  terms  and  conditions  of  such  lease. 

Fifth.  Conditions  of  lease.  After  the  making  of  the  or- 
der to  lease,  the  executor,  administrator,  or  guardian  of  a 
minor  or  of  an  incompetent  person  shall  execute,  acknowl- 
edge, and  deliver  a  lease  of  the  premises  for  the  term  and 
period  and  with  the  conditions  specified  in  the  order,  set- 
ting forth  in  the  lease  that  it  is  made  by  authority  of  the 
order,  and  giving  the  date  of  such  order.  A  certified  copy 
of  the  order  shall  be  recorded  in  the  office  of  the  county 
recorder  of  every  county  in  which  the  leased  land  or  any 
portion   thereof   lies. 

Sixth.  Bffect  of  lease;  errors  and  omissions.  Every  lease 
so  made  shall  be  effectual  to  demise  and  let,  at  the  rent, 
for  the  term,  and  upon  the  conditions  therein  prescribed, 
the  premises  described  therein.  Jurisdiction  of  the  court 
to  administer  the  estate  of  the  decedent,  the  minor,  or 
of  the  incompetent  person  shall  be  effectual  to  vest  such 
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court  and  jud^e  with  jurisdiction  to  make  the  order  for 
the  lease,  and  such  jurisdiction  shall  conclusively  inure 
to  the  benejftt  of  the  lessee,  his  heirs  and  assigns.  No 
omission,  error,  or  irregularity  in  the  proceedings  shall  im- 
pair or  invalidate  the  same,  or  the  lease  made  in  pursuance 
thereof.    £n.  Stats.  1887,  117.    Am'd.  1891,  247;  1905,  149. 

Supp.  Cal.  Bep.  Cit.    144,  126. 

1579.  Hie  only  change  oonsists  in  the  Bubstitntion  of  the  word 
"ten"  for  "fire,"  to  make  this  section  correspond  with 
the  present  form  of  section  718  of  the  Civil  Code,  which 
was  amended  in  1903.  Whoever  amended  the  latter  sec- 
tion at  the  last  session  of  the  legislature  forgot  to  amend 
this  section  of  the  Code  of  Civil  Procedure  to  correspond 
with  it.— Code  Commissioner's  Note. 

• 

i  1689.    Supp.  Cal.  Bep.  Cit.    143,  614. 


PAKT  III. 

TITLE  XL 

CHAPTER  IX 
Chapter  added  March  7,  1906.    Stats.  1905,  76. 

OF  THE  CONVEYANCB  OP  REAJj  ESTATE  AND  TRANSPEB 
OF  PERSONAL  PROPERTY  BY  EXECUTORS  AND  ADMIN- 
ISTRATORS IN  CERTAIN  CASES. 

i  1597.    Executor  or  administrator  to  complete  contracts 

for  sale  of  real  or  personal  property, 
i  1598.    Petition  for  executor  or  administrator  to   make 

conveyance  or  transfer,  and  notice  of  hearing. 
S  1599.    Interested  parties  may  contest. 
S  1600.    Conveyances   or   transfers   when   ordered  to   be 

made. 
f  1601.    Execution  of  conveyance  or  transfer  and  the  re- 

cordibg  of  the  order  therefor. 
f  1602.    Bights  of  petitioner  to  enforce  the  contract. 
f  3603.    Effect  of  conveyance  or  transfer. 
Code  Civ.  Proc— 5 
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I  1604.    EUPect  of  recording  &  copy  6i  the  deeree« 

I  1605.    Beeording  of  the  decree  does  not  supersede  power 

of  court  to  enforce  it. 
I  1606.    Where  pftrt^  to  whom  conveyance  or  transfer  to 

be  hiade  is  dead. 
%  1607.    Decree  iliaj  direct  possession  to  be  surrendered. 

§  1597.  Executor  or  administrator  to  colnplete  contracto 
tot  sale  of  real  or  personal  property.  When  a  person  who 
is  bound  by  contract  in  writing  to  convey  any  real  estate, 
or  to  transfer  any  personal  property,  dies  before  making' 
conveyance  or  transfer,  and  in  all  cases  when  such  decedent, 
if  living  might  be  compelled  to  make  such  conveyance  or 
transfer,  the  court,  having  jurisdiction  of  the  probate  pro- 
ceedings of  the  edtate  6t  such  decedent,  may  make  a  de- 
cree authorizing  and  directing  the  executor  or  administrator 
of  such  deceased  person  to  convey  or  transfer  such  real 
estate  or  personal  property  to  the  person  entitled  thereto. 
En.  March  11,  1872.     Am'd.  1880,  99;  1905,  76. 

Supp.  Cal.  Bep.  Cit.     141,  350;  141,  425. 

§  1598.  Petition  for  ezecntor  or  administrator  to  make 
conveyance  or  transfer,  and  notice  of  hearing.  On  the  pres- 
entation of  a  verified  petitioh  by  any  person  claiming  to 
be  entitled  to  such  conveyance  or  transfer  from  an  executor 
or  administrator  of  such  deceased  person,  setting  forth  the 
facts,  including  a  dopy  of  the  contract,  upon  Which  the 
claim  is  predicated,  the  court,  or  a  judge  thereof,  must  ap- 
point a  timd  and  placed  for  heariiig  the  petition,  and  muBt 
order  notices  thereof  to  be  published  at  least  four  succes- 
sive weeks  before  such  hearing,  in  such  newspaper  of  gen- 
eral circulation  published  in  the  CoUhty  in  which  th6  court 
is  held,  as  the  court  may  designate.  En.  March  IL  18f  2 
Am'd.  1880^  99;  1905,  76. 

Supp.  Cal.  Bep.  Cit.    141,  350;  141>  425. 

§  1599.  Interested  partieg  may  contest.  At  the  time  and 
place  appointed  for  the  hearing,  or  at  such  other  time  to 
which  the  same  may  be  postponed,  upon  satisfactory  proof 
by  affidavit  or  otherwise,  of  the  due  publication  of  the  No- 
tice, the  court  shall  proceed  to  hear  the  said  petition,  and 
all  persons  intel-ested  in  the  estate  may  appear  and  contest 
such  petition,  by  filing  their  objections  in  writing,  and  the 


51  CODE  07  OIVHi  BBOOEDURE.  S§  1C|00':^Q0^. 

court  may  examine,  on  oath,  tlie  petitioner  and  all  \?ho  m^.j 
be  produced  before  him  for  that  pnrpoae.  En.  Inarch  Hi 
1872.    Am»a.  1905,  77. 

§  1600.  Ooii'reTanoes  or  transfesi  when  ordered  to  >o 
made.  If,  after  a  full  hearing  upon  the  petition,  and  ob- 
jections, if  any  there  be,  and  examination  of  the  facts  and 
circumstances  of  the  claim,  the  court  is  satisned  that  the 
petitioner  is  entitled  to  a  eonveyanee  of  the  veal  estate,  er 
a  transfer  of  the  personal  property,  described  in  the  peti* 
tion,  a  decree,  authorizing  and  directing  the  executor  or 
administrator  to  execute  a  conveyance  or  transfer  thereof  to 
the  petitioner,  must  be  made  and  entered  on  the  minuten 
of  the  court.    £n.  March  11,  1872.    Am'd.  1905,  77. 

§  1601.  BxecQtioii  of  convoyaaeo  or  transfer  and  tbe  9^ 
cording  of  fho  order  therefor.  The  executor  or  adminis- 
trator must  execute  the  conveyance  or  transfer  according 
to  the  directions  contained  in  the  decree,  which  decree  shall 
be  prima  facie  evidenee  of  the  correctness  of  the  proceedr 
ings,  and  of  the  authority  of  the  executor  or  administrator 
to  make  the  conveyance  or  transfer.  If  the  transaction  re- 
late to  real  property,  a  certified  copy  of  the  decree  must  be 
recorded  with  the  deed  in  the  office  of  the  recorder  of  the 
county  in  which  the  land  conveyed  is  situated.  £n.  Mareli 
11,  1872.    Am'd.  1873-4,  871;  1905,  77. 

%  1002.    Blglits  of  petitioner  to  enforce  the  oontract.    if, 

upon  the  hearing,  as  hereinbefore  provided,  the  right  of  the 
petitioner  to  have  a  specific  performance  of  the  contract  is 
found  to  be  doubtful,  the  court  must  dismiss  the  petition 
without  prejudice  to  the  rights  of  the  petitioner,  who  may, 
at  any  time  within  six  months  after  such  dismissal,  pro- 
ceed by  action  to  enforce  a  specific  performance  thereof. 
En.  March   11,   1872.    Am'd.   1880,  99;    1905,  77. 

Supp.  Cal.  Bep.  Cit.    141,  350;  141,  425. 

fi  1603.  Effect  Of  conveyauce  or  transfer.  Every  con- 
veyance or  transfer  made  in  pursuance  of  a  decree  as  pro- 
vided in  this  chapter,  shall  pass  title  to  the  property  con- 
tracted for,  as  fully  as  if  the  contracting  party  himself 
was  still  living,  and  executed  the  conveyance  or  transfer. 
En.  March  11,  1872.    Am'd,  1880,  99;  1905,  77. 
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§  1604.  Effect  of  recording  a  copy  of  the  decree.  A  eopj 
of  the  decree  for  a  eonyeyanee  or  transfer  as  provided  in 
this  <;hapter,  duly  certified  and  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  the  property  is  situated, 
gives  the  person  entitled  to  the  conveyance  or  transfer  a 
right  to  the  possession  of  the  property  contracted  for,  and 
to  hold  the  same  according  to  the  terms  of  the  intended 
conveyance  or  transfer,  in  like  manner  as  if  the  same  had 
been  conveyed  or  transferred  in  pursuance  of  the  decree. 
En.  March  11,  1S72,    Am'd.  1880,  99;  1905,  77. 

§  1605.  Becordlng  of  the  decree  does  not  supersede  power 
of  court  to  enforce  it.  The  recording  of  any  decree,  as  pro- 
vided in  the  preceding  section,  shall  not  prevent  the  court 
making  the  decree  from  enforcing  the  same  by  other  process. 
En.  March  11,  1872.    AmU  1905,  77. 

§  1606.  Where  party  to  whom  conveyance  or  transfer  to 
be  made  Is  dead.  If  the  person  entitled  to  the  conveyance 
or  transfer  dies  before  the  commencement  of  the  proceed- 
ings therefor  under  this  chapter,  or  before  the  completion 
of  the  conveyance  or  transfer,  any  person  entitled  to  suc- 
ceed to  his  rights  in  the  contract,  or  the  executor  or  admin- 
istrator of  such  decedent,  may,  for  the  benefit  of  the  per- 
son so  entitled,  commence  such  proceedings  or  prosecute 
any  already  commenced,  and  the  conveyance  or  transfer 
must  be  so  made  as  to  vest  the  property  in  the  person  or 
persons  entitled  thereto,  or  in  the  executor  or  administrator, 
for  their  benefit.    En.  March  11,  1872.    Am'd.  1905,  77. 

f  1607.    Decree  may  direct  possession  to  be  surrendered. 

The  decree  provided  for  in  this  chapter  may  direct  the  pos- 
session of  the  property  therein  described  to  be  surrendered 
to  the  person  entitled  thereto  upon  his  producing  the  deed 
or  transfer  and  a  certified  copy  of  the  decree,  when,  by  the 
terms  of  the  contract,  possession  is  to  be  surrendered.  En. 
March  11,  1872.    Am'd.  1905,  78. 

§  1613.    Supp.  Cal.  Eep.  Cit.     145,  233;  145,  349. 

§  1616.    Supp.  Cal.  Eep.  C?it.     140,  398;  145,  233. 

f  1616.    Compensation   of  executor    and    administrator; 
componsation  of  attorney;  appeal  from  order  of  court.    He 
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sliall  be  allowed  all  neeessary  expenses  in  the  care,  man- 
agement, and  settlement  of  the  estate,  and  for  his  services 
such  fees  as  provided  in  this  chapter;  but  when  the  de- 
cedent, by  his  will,  makes  some  other  provision  for  the  com- 
pensation of  his  executor,  that  shall  be  a  full  compensa- 
tion for  his  services,  unless,  by  a  written  instrument,  jftled 
in  the  court,  he  renounces  all  claim  for  compensation  pro- 
vided by  in  the  will.  Any  attorney  who  has  rendered  ser- 
vices to  an  executor  or .  administrator  may  at  any  time 
during  the  administration,  and  upon  such  notice  to  the  other 
parties  interested  in  the  estate  as  the  court  shall  by  order 
require,  apply  to  the  court  for  an  allowance  to  himself  of 
compensation  therefor,  and  the  court  shall  on  the  hearing 
of  such  application  make  an  order  requiring  the  executor 
or  administrator  to  pay  to  such  attorney  out  of  the  estate 
such  compensation  as  to  the  court  shall  seem  proper.  Any 
payment  made  by  an  executor  or  administrator  in  conform- 
ity with  such  order  shall  be  allowed  by  ihe  court  in  his  ac- 
count. Any  attorney  making  such  application  to  the  court 
for  compensation  and  all  other  persons  interested  in  the 
estate  may  appeal  from  any  order  made  by  the  court  fixing 
the  amount  of  such  compensation.  En.  March  11,  1872. 
Am'd.  1873-4,  414;  1880,  99;  1905,  776. 

Supp.  CaL  Bep.  Cit.    143,  144. 

I  1618.    Ezaentors    and  adminifltrators,    commissions   al- 
lowed to;    ertraordinary    service.    When   no    compensation 
is  provided  by  the  will,  or  the  executor  renounces  all  claim 
thereto,  he  must  be  allowed  commissions  upon  the  amount 
of  estate  accounted  for  by  him,  as  follows:   for  the  first 
thousand   dollars,  at   the  rate  of  seven  per  cent;   for  the 
next  nine  thousand  dollars,  at  the  rate  of  four  per  cent; 
for  the  next  ten  thousand  dollars,  at  the  rate  of  three  per 
cent;  for  the  next  thirty  thousand  dollars,  at  the  rate  of 
two  per  cent;  for  the  next  fifty  thousand  dollars,  at  the 
rate  of  one  per  cent;  and  for  all  above  one  hundred  thou- 
sand dollars,  at  the  rate  of  one  half  of  one  per  cent.    The 
same  commissions  shall  be  allowed  to  administrators.    In  all 
cases,  such  further  allowance  may  be  made  as  the  court  may 
deem  just  and  reasonable  for  any  extraordinary  service,  but 
the  total  amount  of  such  extra  allowance  must  not  exceed 
one  half  the  amount  of  commissions  allowed  by  this  section. 
Where  the  property  of  the  estate  is  distributed  in  kind,  and 
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ii^valves  no  l&bot  beyond  %he  custody  and  diatvibutxon  o^ 
the  same,  the  comqiiasibn  shall  be  compatod  on  all  the  esr 
t^te  aboye  the  value  of  twenty  thousand  dollars,  at  one 
half  of  the  rates  Hzed  in  this  section.  Publio  administrator^ 
shall  receive  the  same  compensation  and  allowi^ices  as  aie 
allowed  in  this  title  to  otli^er  administrators.  All  contra^tsk 
between  an  executor  or  administrator  and  an  heir,  devisee^ 
or  legatee,  for  a  higher  compensation  than  that  fallowed  by 
this  section,  shall  be  void.  En.  March  11,  iskz.  Am*4tt 
1873-4,  415;   1880,  100;   1881,  36;  1005,  7^7. 

Snpp.  Cal.  Bep.  Cit.    143,  608;  144,  556;  144,  557. 

fi  1619.    Allowed  fees  for  attoxaeys;  eztraoxdlnary  lerviM. 

Executors  and  administrators  shall  be  allowed  for  fees  of 
their  attorneys  for  conducting  the  ordinary  probate  pro- 
ceedings, the  same  amounts  as  are  allowed  by  the  last  see- 
tion  as  compensation  for  executors  and  administrators  for 
their  own  services.  In  all  cases,  such  further  allowance  may 
be  made  as  the  court  may  deem  just  and  reasonable  for  any 
extraordinary  service,  such  as  sales  or  mortgages  of  reiil 
estate,  contested  or  litigated  claims  against  the  estate,  liti- 
gation in  regard  to  the  property  of  the  estate,  and  such 
other  litigation  as  may  be  necessary  for  the  executor  or  ad- 
ministrator to  prosecute  or  defend.    En.  Stilts.  1905,  727. 

S  3.  Nothing  in  this  act  shall  be  construed  to  apply  to 
f^ny  estate  in  course  of  administration  at  the  time  this  aet 
goes  into  effect. 

{  1628.     Supp.  Cal.  Rep.  Cit.     143,  481. 
§  1684.     Supp.  Cal.  Rep.  Cit.     141,  370. 

f  1655.    Supp.  Cal.  Rep.  Cit.     143,  145. 

S  1636.     Supp.  Cal.  Rep.  Cit.     141,  16;  143,  481. 

§  1639.  Bxecntors  or  administrators,  in  ease  of  death  of, 
personal  representative  to  present  account.  If  any  executor 
or  administrator  dies,  his  accounts  may  be  presented  by 
his  personal  representatives  to,  and  settled  by,  the  court 
in  which  the  estate  of  which  he  was  executor  or  adminis- 
trator is  being  administered,  and,  upon  petition  of  the  suc- 
cessor   of   such   deceased    executor    or   administrator,    such 
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•ooTt  may  0oin]M)  tke  pergonal ,  representativtta  of  such  de- 
ceased executor  ov  administratbr  to  render  an  aeeount  of 
the  administration  of  their  testator  or  intestate,  and  must 
settle  sneh  account  as  in  other  case^.  £n.  Stats.  1873-4, 
873.     Bep.  IdO^  242.    £n.  1905^  216. 

^689.  This  U  ^  ne^  aectioa,  tke  matter  iq  the  present  section  ld8d 
having  heen  transferred  to  section  1527.  The  new  sec- 
tion authorises  the  personal  representatives  of  a  decease<^ 
ezecnt^r  or  administrator  to  present  and  have  settled  t^e 
account  (>(  such  deceased.  At  present  there  is  no  way  of 
settling  such  accounts  except  by  suit  in  equity,  which  is 
expensive*  unnecessary,  and  less  expeditious  than  the  mode 
proposed.— Code   Conunissioner's  Note. 

S  164S.  Supp.  Cal.  Eep.  Cit.  145,  509. 

S  1647.  Supp.  Cal.  Rep.  Cit.  143,  480  i  145^^  349. 

S  1649.  Supp.  Cal.  Bep,  Cit.  148^  478. 

*  I  1661,  Supp.  Cal.  Bep.  Cit.  145,  466^ 

S  1664.     Supp.  Cal.  Rep.  Cit.    141,  34;  141,  46;  141,  352^ 
141,  353;  143,  489;  143,  490;  143,  491;  143,  492. 

§  1665.     Supp.   Cal.   Rep.    Cit.     141,   371;    143,   197;    143, 
202;  143,  204. 

S  1666.    Supp.  Cal.  Rep.  Cit.     141,  371  j  14Sr,  197;  143,  202; 
143,  204;  144,  464;  144,  669. 

8  1669.  Dlstiibntion  of  estate  not  to  be  made  until  taxes 
are  paid.  Before  any  decree  of  distribution  of  an  estate 
is  made,  the  court  must  be  satisfied,  by  the  oath  of  the 
executor  or  administrator,  or  otherwise,  that  all  state,  county 
and  municipal  taxes,  legally  levied  upon  property  of  the 
estate,  and  any  inheritance  tax  which  is  due  and  payable 
have  been  fully  paid.  En.  March  11,  1872.  Am'd.  1880, 
103;  :^90^,  83. 

8  l^a.    Supp.   Cal.   Bep.   Cit.     141,   369;    141,   370;    141, 
371. 

I  1697.     Supp.  Cal.  Bep.  Cit.     143,  22S;  143,  234;  145,  349. 
8  1699.     Supp.  Cal.  Rep.  Cit.     145,  346;  145,  0*47;  145,  350. 
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S  1708^.  Distribution  of  estate  to  person  whose  address 
Is  unknown.  When  any  estate  is  distributed  by  the  judg- 
ment or  decree  of  the  court  or  a  judge  thereof,  as  pro- 
vided in  this  chapter,  to  a  distributee  who  can  not  be  found 
and  his  or  her  place  of  residence  is  unknown,  or  to  a  minor 
or  incompetent  person,  who  has  no  lawful  guardian  to  re- 
ceive the  same,  or  person  authorized  to  receipt  therefor,  the 
portion  of  said  estate  consisting  of  money  shall  be  paid  to 
and  deposited  with  the  county  treasurer  of  the  county  in 
which  the  estate  is  being  probated,  who  shall  give  a  receipt 
for  the  same,  and  shall  be  liable  on  his  official  bond  there- 
for; and  said  receipt  shall  be  deemed  and  received  by  the 
court  or  judge  thereof  as  a  voucher  in  favor  of  said  ezee- 
utor  or  administrator,  with  the  same  force  and  effect  as 
if  executed  by  the  distributee  thereof.  And  this  section 
shall  be  applicable  to  any  and  all  estates  now  pending  in 
which  a  final  decree  of  discharge  has  not  been  granted. 
Said  moneys  so  paid  into  the  county  treasury,  shall  be  paid 
out  upon  petition  to,  and  the  order  of  the  superior  court 
or  judge  thereof  to  the  person  entitled  to  receive  the  same. 
En.  Stats.  1897,  38.    Am'd.  1905,  6. 

S  1704.  Supp.  Cal.  Bep.  Cit.     139,  696;  143,  411. 

S  1709.  Supp.  Cal.  Eep.  Cit.    143,  21, 

S  1712.  Supp.  Cal  Bep.  Cit.    139,  20. 

§  1713.  Supp.  Cal.  Bep.  Cit.    139,  591;  145,  467. 

S  1715.  Supp.  Cal.  Bep.  Cit.    141,  73. 

S  1716.  Supp.  Cal.  Bep.  Cit.    140,  4S9. 

§  1720.  Supp.   Cal.  Bep.   Cit.    141,   426w 

S  1723.  Disposition  of  life  estates  or  homesteads^  or  com- 
munity  property,  on  owner's  death  In  certain  cases.  If 
any  person  has  died  or  shall  hereafter  die  who  at  the  time 
of  his  death  was  the  ovnier  of  a  life  estate  which  termin- 
ates by  reason  of  the  death  of  such  person,  or  if  such  per- 
son at  the  time  of  his  death  was  one  of  the  spouses  own- 
ing lands  as  a  homestead,  which  lands  by  reason  of  the 
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death  of  sucli  person,  vest  in  the  enrviving  spouse;  or  if 
•such  person  was  a  married  woman  who  at  the  time  of  her 
death  was  the  owner  of  community  property  which  passed 
upon  her  death  to  the  surviving  husband;  any  person  in- 
-terested  in  the  property,  or  in  the  title  thereto,  in  which 
•such  estates  or  interests  were  held,  may  file  in  the  superior 
•court  of  the  county  in  which  the  property  is  situated,  his 
Terified  x)etition  setting  forth  such  facts,  and  thereupon  and 
lifter  such  notice  by  publication  or  otherwise,  as  the  court 
may  order,  the  court  shall  hear  such  petition  and  the  evi- 
dence offered  in  support  theteof,  and  if  upon  such  hear- 
ing it  shall  appear  that  such  life  estate  of  such  deceased 
person  absolutely  terminated  by  reason  of  his  death,  or  such 
liomestead  or  community  property  vested  in  the  survivor 
«of  such  marriage,  the  court  shall  make  a  decree  to  that 
effect,  and  thereupon  a  certified  copy  of  such  decree  may 
l)e  recorded  in  the  office  of  the  county  recorder,  and  there- 
after shall  have  the  same  effect  as  a  final  decree  of  distri- 
"bution  so  recorded.  En.  Stats.  1881,  35.  Am'd.  1897,  62; 
1905,  146. 

Supp.  Cal.  Kep.  Cit.    142,  120. 

%  1726.    Supp.  Cal.  Rep.  Cit.    143,  202. 

S  1728.    Supp.   Cal.  Bep.  Cit.     143,   202. 

S  1729.    Supp.  Cal.  Rep.  Cit.    143,  202. 

I  1737.     Supp.   Cal.   Rep.   Cit.     143,   196;    143,   202;    143, 
204;  143-,  205;  143,  206. 

5  1747.     Supp.    Cal.   Rep.    Cit.     140,   266;    142,   41S;    143, 
406;  143,  407. 

^  1748.    Supp.  Cal.  Rep.   Cit.    142,  413;   143,  407. 

I  1749.    Supp.  CaL  Rep.  Cit.    142,  413;  143,  407. 

{  1760.     Supp.  Cal.  Rep.  Cit.     142,  413. 

i  1761.    Supp.    Cal.   Rep.   at.     142,   413;    142,   414;    142, 
426;  143,  234. 
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I  1763.    Swpp,   CaJ,   :^ep.  OH.    142,   426;    Ut,   22d;    149^ 
403. 

f  1754.    Supp.  Gal.  Bep.  Git.    Subd.  8--14S,  236. 

I  1760.  TraoBfer  of  procsMdingB  from  oae  eovnt^  to  a»^ 
q^H^  county.  The  superior  court  ol  any  county  in  tbi» 
Qiate  in  vhieh  is  now  pending,  or  in  whieh  there  may  be 
thereafter  commenced,  any  proceeding  which  has  for  its  ob* 
ject  the  guardianship  of  the  estate  of  any  minor  or  insane^ 
or  incompetent  person,  or  the  gpiardianship  of  the  person 
of  any  luinor  or  insane  or  incompetent  person,  or  both  the- 
guardianship  of  the  estate  and  the  guardianship  of  the  per- 
son of  a  minor  or  insane  or  incompetent  person,  may  make- 
an  order  transferring  such  proceeding  to  the  superior  court 
of  any  other  county  in  this  state,  in  the  manner  herein  pro-^ 
vided;  except  that  no  such  proceeding  shall  be  transferred 
to  the  court  of  any  county  which  at  the  time  of  such  pro- 
ceeding would  not  have  jurisdiction  io  issue  original  letters 
in  such  matter  or  proceeding. 

To  obtain  an  order  for  such  removalj  the  guardian  of  the- 
person  or  estate,  or  both,  of  such  minor  or  insane  or  in- 
competent person,  shall  file  in  the  supe^ios  cour^  of  the- 
county  where  such  proceeding  is  pending,  a  verified  peti- 
tion  setting  forth   the   following   matters: 

1.  The  name  of  the  county  to  the  superior  court  of  which- 
it  is  sought  to  remove  such  proceedings; 

2.  The  name  of  the  county  or  counties  in  which  the  ward 
resides  and  that  in  which  the  guardian  reside; 

3.  The  name  of  the  county  or  counties  in  which  the  prop- 
erty of  such  ward  is  situated,  and  a  designation  of  the- 
Qharacter  and  condition  thereof; 

4.  The   reasons  for  such   removal; 

5.  The  names  and  residences,  so  far  as  they  are  known: 
to  said  guardian,  of  any  relatives  of  such  minor  ward  re- 
siding in  said  county  in  which  said  proceeding  is  pending; 

6.  The  names  and  residences,  so  far  as  the  same  are- 
known  to  said  guardian,  of  the  relatives  within  the  third 
degree  of  such  insane  or  incompetent  ward  residing  in  said 
county. 

Upon  filing  such  petition  an  order  shall  be  made  by  the- 
court  or  judge  fixing  a  time  for  hearing  said  petition^ 
which  shall  be  not  less  than  five  days  thereatter,  and  di- 
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luting  that  a  copy  of  Buch  ordet  be  sent  through  the  tJniled 
States  mail  to  eaeh  of  the  said  relatives  of  such  minor  or 
iiiaane  or  incompetent  ward,  named  in  said  petition  as  resi- 
dent in  the  county  in  which  said  proceeding  is  pending. 

The  eourt  may  require  such  other  or  further  notice  of 
said  hearing  as  it  may  deem  proper. 

At  the  time  fixed  for  the  hearing  of  said  petition  any 
relatives  of  such  ward,  or  any  person  interested  in  the  es- 
tate of  such  ward,  may  appear  and  file  written  grounds  of 
opposition  to  said  petition.  If  after  hearing  the  evidence 
«f  the  petitioner,  and  contestant  if  any,  it  shall  appear  to 
ihe  court  that  it  is  for  the  best  interest  and  advantage 
of  said  ward,  or  of  the  estate  of  said  ward  that  the  re- 
moval of  said  proceeding  be  had  to  the  court  designated 
in  said  petition,  or  to  the  superior  court  of  any  other  county, 
it  shall  enter  an  order  directing  the  removal  thereof  to 
said  court  and  directing  the  clerk  to  forward  all  papers 
on  file  therein  to  the  clerk  of  the  court  to  which  said  pro- 
ceeding has  been  ordered  removed,  and  thereafter  the  cotkrt 
to  which  said  proceeding  has  been  removed  shall  have  juris- 
diction of  all  proceediilgs  therein  as  fully  ka  if  said  pro- 
oeeding  has  been  originally  begun  in  said  court. 

The  clerk  of  the  court  to  which  said  proceeding  is  te- 
moved  shall  be  entitled  to  receive  a  fee  of  six  dollars  on 
flling  the  papers  transmitted  to  him,  in  addition  to  the 
oxpense  of  such  transmission,  pavable  on  receipt  of  the 
papers  by  him.    ^n.  Btats.  1905,  171. 

§  1763.    Supp.   Cal.  Rep.  Cit.    l40,  337;   143,  46S. 

I  1764.    Supp.   Cal.   Rep.    Cit.     140,   ^37;    143,   4*3;    143, 
467. 

I  1765.    Supp.  Cal.  Rep.  Cit.    140,  337. 

S  1766.    Supp.  Cal.  Rep.  Cit.     140,  S37j  143,  4G7. 

i  1767,    Supp.  Cal.  Rep.  Cit.    140,  337;  140,  338. 

§  1774.  Onardians,  settlement  of  accounts  of.  The 
guardian  must,  upon  the  expiration  of  a  year  from  the  time 
of  his  appointment,  and  as  often  thereafter  as  he  may  be 
required,  present  his  account  to  the  court  for  settlement  aad 
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allowance;  provided,  that  no  final  account  of  any  insane  per* 
son  who  is  or  has  been  during  his  guardianship  confined  ia 
a  state  hospital  in  this  state^  shall  be  settled  or  allowed 
unless  notice  of  the  settlement  of  said'  account  shall  have 
been  first  given  to  the  secretary  of  the  state  commission  in 
lunacy.    £n.  March  11,  1872.    Am'd.  1880,  68;  1905,  228. 

§  1801.    Supp.  Cal.  Eep.  Cit.    143,  229. 

1802.    Supp.  GaL  Bep.  Cit.    143,  229. 

1805.     Supp.  Cal.  Bep.  Cit.     143,  222;  143,  22^;  143,  228  f 
143,  229;  143,  2S0;  143,  233. 

1808.  Supp.  Cal.  Eep.  Cit.  143,  228;  143,  234. 

1826.  Supp.  Cal.  Eep.  Cit.  139,  395;  141,  649;  143,  398. 

1«31.  Supp.  Cal,  Eep.  Cit.  143,  398. 

1832.  Supp.  Cal.  Eep.  Cit.  141,  63;  143,  398. 

1835.  Supp.  Cal.  Eep.  Cit.  139,  395;  140,  399;  141,  549. 

1845.  Supp.  Cal.  Eep.  Cit.     142,  111;  145,  152. 

1847.  Supp.  Cal.  Eep.  Cit.  141,  612;  14»,  127;  143,  640. 

1849.  Supp.  Cal.  Eep.  Cit.     145,  774. 

1850.  Supp.    Cal.   Eep.   Cit.     139,   431;    140,   456;    145,. 
690;   145,  774. 

1851.  Supp.  Cal.  Eep.  Cit.     145,  774. 

1852.  Supp.  Cal.  Eep.  Cit.     140,  439;  145,  774. 
1863.     Supp.  Cal.  Eep.  Cit.     140,  456;  141,  60;  145,  774. 

1854.  Supp.  Cal.  Eep.  Cit.     145,  214. 

1855.  Supp.  Cal.  Eep.  Cit.    Subd.  5 — ^142,  189. 

1856.  Supp.   Cal.  Eep.  Cit.       144,  691.    Subd.   2—141,. 
228. 
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S  1860.    Supp.  CaL  Bep.  Git.    141,  452. 

I  ISei.    Supp.  Gal.  Bep.  Git.    145,  84. 

§  1869.  Supp.  Gal.  Rep.  Git.  140,  421;  140,  430;  140,  431; 
140,  439;  140,  440;  145,  460. 

I  1870.  Supp.  Oal.  Bep.  Git.  Subd.  2—145,  234.  Subd. 
4r- 145,  234.  Subd.  6—140,  630.  Subd.  10—141, 
595;  141,  596;  142,  361;  143,  583.  Subd.  12—140, 
597;  141,  735.    Subd.  15—139,  123;  143.  398. 

S  1878.    Supp.  Gal.  Bep.  Git.    145,  723. 

S  1879.    Supp.  Gal.  Bep.  Git.     139,  472';  141,  570;  141,  572. 

i  1880.    Supp.  Gal.  Bep.  Git.     141,  572;  145,  253.     Subd. 
•2r— 142,  131;   142,  642.     Subd.  3—141,  570;   142, 
642;  145,  296;  145,  598. 

I  1881.    Supp.  Gal.  Bep.  Git.    Subd.  4—140,  358. 

I  1896.    Supp.  Gal.  Bep.  Git.    Subd.  2—140,  8. 

I  1908.  Supp.  Gal.  Bep.  Git.  Subd.  a— 139,  94;  139,  296; 
144,  93;  145,  582. 

I  1911.    Supp.  Gal.  Bep.  Git.     144,  94. 

S  1927.  n.  8.  mineral  land  patent^  date  of  location  is 
prima  facie  eridence.  Whenever  any  patent  for  mineral 
lands  within  the  State  of  Galif omia,  issued  or  granted  by 
the  United  States  of  America,  shall  contain  a  statement 
of  the  date  of  the  location  of  a  claim  or  claims,  upon  which 
the  granting  or  issuance  of  such  patent  is  based,  such  state- 
ment shall  be  prima  facie  evidence  of  the  date  of  such  loca- 
tion.   En.  Stats.  1905,  78. 

I  1940.    Supp.  Gal.  Bep.  Git.     145,  85. 

I  1951.    Supp.  Gal.  Bep.  Git.     139,  557;  144,  34. 

I  1957.    Supp.  Gal.  Bep.  Git.     141,  63;  143,  398. 
Code  Civ.  Proc— 6 
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S  1958.    Snpp.  Cal.  Bep.  Oil.    143,  398. 
S  1959.    Supp.  Cal.  Rep.  Cit.     143,  398;  143,  647. 

I  1980.  Snpp.  Cal.  Rep.  Cit.  143,  B63;  143.  398;  143,  647. 
Subd.  1—139,  123.     Subd.  8—141,  63. 

I  1961.    Sut)p.  Cal.  Rep.  Cit.    143,  648;  144,  702. 

I  1»62.  SiipT).  Cal.  R6p;  Cit.  145,  140.  Subd.  1—139,  69. 
Biibd.  2—142,  115.     Subd.  3—142,  42;  142,  115; 

143,  504.     Subd.  5—142,  627. 

§  1968.  Supp.  Cal.  Rep.  Cit.  Sufcd.  1—144,  701;  144,  707. 
Subd;  4—139,  525;  142,  69;  142,  132.  Sttbd.  3— 
141,  60;  143,  167.  Subd.  6—140,  399;  143,  167. 
Subd.  10—142,  69.     Subd.  11-^139^  525;  142^  69; 

144,  701.  Subd.  12^139,  525.  Subd.  14—139, 
558;  144,  701.  Subd.  15—142,  460;  145,  470. 
Subd.  16—143,  278.  Subd.  19—144,  707.  Subd. 
20—142,  69.  Subd.  21—140,  546.  Subd.  25—144, 
701.  Subd.  28—139,  525;  142,  69;  144,  707. 
8abd.  82—143,  168.    Subd.  34^139,  369. 

I  1968'.    Supp;  Cal.  Rep.  Cit.     139)  601$  139,  606;  144^  296. 

I  1971.    Supp.  Cal.  Rep.  Cit.     141,  22i;  144,  782. 

I  1978.    Supp.  Cal.  llep.  Cit.     Subd.  5— 14t),  159. 

§  1§81.  Supp.  Cal.  Rep.  Cit.  140,  421)  146»  430;  140| 
432;  140,  439. 

i  lS82.    &upp.  Cai.  Sep;  Cit.    142,  205. 

i  1986.    Supp.  Cal.  llep.  Cit.     140,  219.    Subd.  2—140,  14. 

(  1989.    Supp.  Cal.  Rep.  Cit.     140,  8. 

§  1991.  Supp.  Cal.  Rep.  Cit.  139,  472;  140,  8;  140,  l2; 
140,  13;  140,  14;  140,  217;  140,  211);  140,  221:  14^ 
160. 

I  2009.    Bu^p.  Cal.  Rep.  Cit.    141,  556;  142,  426.     . 
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S  2020.    Supp.  Cal.  Kei^.  Cit.    140>  8. 

(  2021.  De|K>bitloxis  in  tlie  8tat0>  when  takoi.  The  lesti- 
moiy  of  a  witness  in  this  state  may  be  taken  by  deposition 
in  an  action  at  any  time  after  the  service  of  the  summons 
or  the  appearance  of  the  defendant,  and  in  a  special  pro- 
ceeding after  a  question  of  fact  has  arisen  therein,  in  the 
following  cases: 

1.  When  the  witness  is  a  party  to  th^  action  or  proceed- 
ing or  an  officer  or  member  of  a  corporation  which  is  a 
party  to  the  action  or  proceeding,  or  a  person  for  whose 
immediate  benefit  the  action  or  proceeding  is  prosecuted 
or  defended; 

2.  When  the  witness  resides  out  of  the  county  ih  which  his 
testimony  is  to  be  used,  or  resides  in  the  county  but  more 
than  fifty  miles  distant  from  the  place  of  trial  or  hearihg 
by  the  nearest  usual  traveled  route; 

3.  When  the  witness  is  about  to  leave  the  county  where 
the  action  is  to  be  tried,  and  will  probably  continue  absent 
when  the  testimony  is  required; 

4.  When  the  witness,  otherwise  liable  to  kttend  the  trial, 
is  nevertheless  too  infirm  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion,  or  in 
any  other  case  where  the  oral  examination  of  the  witness 
ik  not  required; 

tt.  When  the  witness  is  the  only  one  whd  can  establish 
facta  or  a  fact  material  to  the  issue;  provided,  that  the. 
deposition  of  such  witness  shall  not  be  used  if  his  presence 
can  be  procured  at  the  time  of  the  trial  of  the  cause.  En. 
March  11,  1872.    Am'd.  1875-6,  105;  1877-8^  112;  1905,  137. 

Supp.  Cal.  Kep.  at.    140,  8;  140,  220. 

I  2031.    Supp.  Cal.  Eep.  Cit.     140,  8;  140,  13;  140,  220. 

8  2032.  Bupp.  Cal.  Bep.  at.     140,  8;  140,  13;   140,  220. 

S  2088.  Supp.  Cal.  Bep.  Cit.     140,  8;  140,  220. 

S  2034.  Supp.  Cal.  Bep.  Cit.    140,  8. 

I  2035.  Supp.  Cal.  Bep.  Cit.     140,  3. 

I  2086.  Supp.  Cal.  Bep.  Cit.     140,  3. 

I  2087.  Supp.  Cal.  Bep.  Cit.     140,  3. 
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I  20S8.    Supp.  Cal.  Bep.  at.    140,  3. 

S  2048.  Sapp.  CaU  Bep.  Cit.  143,  162;  145,  129. 

I  2049.  Supp.  Cal.  Bep.  Cit.  141,  532. 

I  2050.  Supp.  Cal.   Bep.   Cit.  141,   246. 

I  2051.  Supp.  Cal.  Bep.  Cit.  142,  294  j  143,  127. 

I  2052.  Supp.  Cal.  Bep.  Cit.  139,  157  j  139,  161;  140,  156; 
141,  244;  141,  532;  143,  127;  145,  775;  145,  776. 

I  2054.    Supp.  Cal.  Bep.  Cit.    140,  204. 

I  2061.  Supp.  Cal.  Bep.  Cit.  141,  231;  141,  232;  141,  233; 
141,  613;  143,  393;  144,  254.  Subd.  2—142,  655; 
144,  36.  Subd.  3—141,  492;  143,  127.  Subd.  4: — 
143,  391;  144,  253.     Subd.  6—144,  63. 

I  2065.    Supp.  Cal.  Bep.  at.     145,  90. 

{  2066.    Supp.  Cal.  Bep.  Cit.    145,  91. 

I  2077.    Supp.  Cal.  Bep.  Cit.     141,  447;  141,  450;  141,  456; 
143,  96.     Subd.  1—141,  452.     Subd.  6—141,  452. 

I  2094.     Supp.  Cal.  Bep.  Cit.     139,  601. 
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ABATEMENT,  nuisance,  of,  ft  731. 
ACTIONS.     DiAmissal:   See  IHsmissaL 

Limitations:  See  Limitations. 
ADJOUBNUENT,  justices'  courts,  in:  See  Justices'.  Courts. 
ABMINISTBATION:  See  Estates  of  Decedents. 
ADMINISTBAT0B8 :  See  Executors  and  Administrators. 
AFFIDAVIT,   attachment   for  issuance   of,  what    to    con* 
tain,   8   538. 

Proceedings  on   filing  affidavit  of  prejudice,   S    170. 
AMENDMENT,  justices'  courts,  in:  See  Justices'  Courts. 
ANTMATJI,   liens  arising  from  acts  to  prevent  cruelty  to, 
sale  and  disposition  of  proceeds,  §  1203. 

Liens  arising  from  acts  done  to  prevent  cruelty  to,  how 

enforced,  S  1208. 

ANSWER,  judgment  on  failure  to:  See  Default. 
APPEAIiS.     Bond,  deposit  in  lieu  of,  ft  948. 

Bond,  exception  to  sureties,  §  948. 

Bond,  justification  of  sureties,  time  for,  S  948. 

Bond,  failure  of  sureties  to  justify,  effect  of,  |  948. 

Bond,  waiver  of,  §  94>8. 

Deposit  on  appeal,  waiver  of,  §  948. 

Stay,  appeal  is  not  in  what  cases,  §  949. 

Stay,  appeal  when  operates  as,  §  949. 
ASSAUIiT,  limitations  in   actions  for,   §   340. 
ATTACHMENT,  affidavit  for,  what  to  contain,  §  538. 

In  what  actions  may  issue,  §  537. 

Justice's  court,  in:  See  Justices'  Courts. 

Time  of  issuance  of,  §  537. 
ATTOBNEY,  admission  after  examination,  §  277. 

Admission,  applicant  examined  by  judge  of  court  of  ap- 
peals, §  276. 

Admission,  applicant  to  be  examined  in  open  court,  § 
276. 

Admission,  applicant  to  produce  testimonials,  S  276. 

(65) 
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Admission,  diploma  from  Hastings  Law  School,  effect 

of,  i  280a. 
Admission  on  license  from  another  state  or  country,   § 

279. 
Diploma  from  Hastings  Law  School,  effect  of,  S  280«r. 
District  court  of  appeals,  ficlmitted  attorneys  may  prac- 
tice in,  §  277. ' 
License,  §  277. 
List  of,  clerk  of  district  court  of  appeals  to  transmit 

to  supreme  court,  §  280l 
May  practice  in  any  court  after  acimissiou  to  court  o3 

appeals,   §   277. 
Itoll,  attorney  to  sign,  §  280. 
Roll  of  attorneys,  clerk  of  district  eourt  of  appeals  to 

keep,  §  280. 
Eoll  of  nttorueys,  clerk  of  s^pxeme  court  to  keep,   I 

280. 

BAHK8.    Limitations  in  actions  for  payment  of  forged  o% 

raised  check,  i  340. 
BATTBRT,   lirpitations"  in  actions  for,  §   ?i40. 
BfiiJXDf  limitation  in  action^  oi^  §  ^40. 

CHECKS.    Limitations  in    actions    for    forged    or    raised 
checks,  §  340. 

CITY  ATTOENBT.    Nuisance,  to  abate  wkeix  directed  by 
supervisors,  §  731. 
Nuisance,  may  sue  to  abate,  §  731, 

Nuisance,  city  attorney  and  district  attorney  have  con- 
current right  to  abate,  i  731. 

COMSCUNITY  PEOPBETT,  proceeding  to  determine  inter- 
est on  death  of  spouse,  $  1725. 

COMPIaAINT.     Condemnation     proceedings     against     state 
land,  complaint,  how  served,  |  1240. 

CONSTABLE,  limitations  in  actions  against,  I  339. 

CONTINUANCBj  justices'  courts,  in:  See  Justices'  Courts. 

CONTEAGTS,  limitations  on:  See  Limitations. 

OOEONBE,  limitations  in  actions  against,  §339. 

QQEPOQATIOKS,  change  of  name  by,  certificate  of  secre- 
tary of  state,  §  1278. 
Foreign,  publication  of  summons,  when  ordered,  §  412* 
Summons,  publication  when  ordered,  §  412. 

CBXMIl^AI^    I.AW.    Probation     officers:      See     Probation 
.Officers. 
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CBOSSINOS^  railroad,  how  to  be  made,  §  1240. 

Kailroad,  separation  of  grades,  i  1240. 
GEUEIiTT  TO  ANIMALS*  lien  arising  from  acts  done  to 
prevent,  bow  enforced,  f  1208. 
Lien  arising  from  acts  to  prevent,  sale  and  disposition 
of  proceeds,  §  1208. 

DAMAGES^  assessed,  how,  on  default  of  defendant,  §  585. 

Nuisance,  for,  §  731. 
DfiATH,  limitations  in  actions  for,  S  340. 
DEFAULT,  damages,  assessment  of,  on,  §  585. 
Entry  of  judgment  on,  i  585. 
Hearing  and  relief,  i  585. 
Judgment  by,  when  proper,  §  585. 
Judgment  on  failure  to  answer,  §  585. 
Justices'   courts,  in:    See  Justices'   Courts. 
Proceedings  after  entry  of  default,  §  585. 
proceedings  where  summons  served  by  publication,   § 

585. 
Reference  when  may  be  ordered,  |  58*5. 
DEPOSITION,  witnesses,'  in  state,  cannot  be  read  if  pres- 
ence procurable  when,  §  2021. 
Witnesses',  in  state,  when  may  be  taken,  §  2021. 
Witnesses  to  will,  depositions  of,  §  1308. 

;:  See  Forcible  Entry  and  Unlawful  Detainer, 
justices'  courts,  in:  See  Justices'  Courts. 
Want    of  prosecution,    court    may   dismiss    on  its  own 

motion,  when,  §  583. 
Want  of  prosecution,  court  may  dismiss  for,  when,  §  583. 
Want  of  prosecution,  notice  of  motion  to  dismiss,  §  583. 
DISTSIBtmON:  See  Estates  of  Decedents. 
mSTBIOT  ATTOBNEY,  nuisance,  to  abate  when  directed 
by  supervisors,  §  731. 
Nuisance,  city  attorney  and  district  attorney  have  con- 
current right  to  abate,  |  731. 
Nuisance,  may  sue  to  abate,  §  731. 
DISTRICT  00T7BT  OF  APPEALS,    attorneys   admitted   to 
supreme  court  may  practice  in,  §  277. 
Attorneys,  duty  regarding:  See  Attorneys. 

ELECTIONS,  justices  of  the  peace  in  township,  time  of,  § 

103. 
ElOKENT  DOMAIN.    Proceedings  to  condemn  state  lands, 

authorized,  S  1240. 
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Proceedings  to  condemn  state  land,  how  maintained  anJ 
conducted,  §  1240. 

Proceedings  to  condemn  state  lands,  summons  and  com- 
plaint, service  of,  S  1240. 

Public  use,  what  property  may  be  taken  for,  S  1240. 

Public  uses,  what  are,  §  1238. 
EKTBY:  See  Forcible  Entry  and  Unlawful  Detainer. 
ESCAPE,  limitations  of  actions  for,  §  340. 
ESTATE  FOK  LITE;  See  Life  Estate. 

ESTATES  OF  DECEDENTS.  Attorney,  compensation,  ap- 
plication for  allowance  and  proceedings  on,  f 
1616. 

Attorney,  compensation  of,  appeal  from  order  on  appli- 
cation for  allowance,  §  1616. 

Attorney,  extra  compensation,  allowance  of,  8  1619. 

Attorneys,  rate  of  compensation  of,  §  1619. 

Distribution,  taxes  to  be  paid  before,  §  1669. 

Distribution  to  treasurer,  how  money  paid  out,  S  1703%. 

Distribution  to  treasurer  when  distributee  a  minor  or 
incompetent  -vfithout  guardian,  f  1703V&. 

Distribution  to  treasurer  where  distributee    cannot    b« 
found,  §  ITOaVL 

Executors  and  administrators:  See  Executors  and  Ad- 
'  ministratorf^ 

Xiease  of,  appraisid  of  rental  value^  8  1579. 

Lease  of,  eifect  of,  f  1579. 

Lease  of,  irregularities  or  omissions,  eifect  of,  |  1579. 

Lease  of,  execution  and  delivery  of,  §  1579. 

Lease  of,  proceedings  to  obtain,  9  1579. 

Lease  of,  petition  for,  what  to  show,  8  IS?^. 

Lease  of,  who  may  petition  for,  §  1579. 

Lease  of,  hearing  and  evidence,  I  1S79. 

Lease  of,  jurisdiction  of  court  to  order,  8  1579. 

Lease  of,  order  to  show  cause,  8  1579. 

Lease  of,  order  for,  8  1579. 

Lease  of,  order  for,  recording  of,  8  1579. 

Life  estate,  proceeding  to  terminate  on  death  of  owner 
8  1723.  ' 

Personalty,  sale  of,  how  conducted,  8  1527. 

Personalty,  when  decreed  to  be  sold  first,  8  15&7, 

Wills,  probate  of:  See  Wills. 
Contracts  of  decedent  to  conyey  personalty. 

Conveyance,  eflfe^tt  of,  8  1603. 
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Court  may  authorise  and  direot  transfer,  f  1597. 

Deeree,  effect  of,  §  1601. 

Decree  for  transfer,  effect  of  recording  certified  copy,  8 

1604. 
Decree  may  direct  surrender  of  possession,  §  1607. 
Decree  ordering  transfer,  when  made,  §|  1600,  1601. 
Decree  prima  facie  evidence,  §  1601. 
Decree,  recording  does  not  prevent  court  enforcing,  § 

1605. 
Dismissal,  right  to  sue  for-  specific  performance,  §  1602. 
Dismissal  where  ease  doubtful,  §  1602. 
Hearing  and  contest  and  proceedings  on,  §  1599, 
Hearing,  notice  of  and  publication  of,  §  1598. 
Hearing,  time  and  place  of,  f  1598. 
Petition  for  transfer,  i  1598. 
Proceedings  where  person  entitled  to  transfer  is  dead, 

§  1606. 
QoBtra^la  of  deoedtat  to  eomv^  realty. 
Conveyance,  effect  of,  f  1605. 

Court  may  authorize  and  direct  conveyance,  S  1597. 
Decree  ordering  conveyance,  when  made,  §f  1600,  1601. 
Decree  may  direct  surrender  of  possession,  S  1607. 
Decree,  effect  of,  ft  1601. 

Decree,-  f  ffeot  of  recording  certified  copy,  S  1604. 
Decree,  prima  facie  evidence,  §  1601. 
Decvee,  recording  certified  copy  in  county  where  land 

is,  S  1601. 
Decide,  recording,  does  not  prevent  court  from  §nfoyc- 

ing,  S  1605. 
Dismissal,  where  ease  doubtful,  §  1602. 
Diamissal,  right  to  sue  for  specific  performance,  S  1602. 
Hearing  and  contest,  and  proceedings  on,  §  1599, 
Hearing,  notice  of  and  publication  of,  §  1598. 
Hearing,  time  and  place  of,  $  1598. 
Petition  for  conveyance,  §  1598. 
Proceedings  where  person  entitled  to  conveyance  is  dead, 

§  1606. 
SVIDENOB.    Depositions:  See  Depositions. 

Patent,  evidence  of  date  of  location  stated,  S  1927. 

Limitations  in  action  for    nonpayment    of 

money,  S  339. 

\:  See  Estates  of  Decedents. 
Allowance,  extra,  power  to  make,  |  1618. 
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Attorneys,  rate  of  compensation  of,  $  1&19. 

Attorney,  compensation  of,  application  for  and  proceed- 
ings on,  §  1616. 

Attorney,  compensation  of,  appeal  from  order,  §   1616. 

Attorney,  eittra  compensation,  allowance  of,  $  1619. 

Commissions,    contract    for    higher    compensation  than 
statutory  rate  void,  §  1618. 

Commissions  of,  rate  of,  §  161S. 

Commissions  where  property  distributed  in  kind,  §  1618. 

Compensation,  allowance  in  will,  effect  of,  §  1616. 

Contract  for  higher  compensation  than  statutory  rate 
is  void,  §  1618. 

Contract  of  decedent  to  convey  realty,  execution  of: 
See  Estates  of  Decedents. 

Contract   of   decedent  to  transfer  personalty,  enforce- 
ment  of:  See' Estates  of  Decedents. 

Death  of,  accounts  how  settled,  §  1639. 

Death  of,  successor  may  compel  representatives  to  ac- 
count, §  1639. 

Expenses  in  care  and  management,  allowance  of,  §  1616. 

Extra  allowance,  power  to  make,  §  1618. 

Public  administrators,  compensation  and    allowance,   § 
1618. 
EXEMPTION.    Jury  duty,  who  exempt  from,  S  199. 

FAI.se  IMPBISONMENT,  limitations  in  actions  for,  $  340. 
FEES»  clerk,  of,  on  change  of  venue,  §  1760. 

Justices',  collection  and  pavment  into  treasury,  |  103. 
FORCIBLE  ENTRY  AND  TTNLAWFUL  DETAINEE.     As- 
signment or  subletting,  effect  of,  §  1161. 
Conditions  and  covenants,  breach  and  performance  of, 

5  1161. 
Conditions    and    covenants,    subtenant  may  x^rform,  { 

1161. 
Notice,  service  of,  S  1161. 

Subtenant,  landlord  may  proceed  against,  §  1161* 
Summons,  what  to  state,  §  1167. 
Summons,  to  whom  directed,  §  1167. 
Summons,  service  of,  §  1167. 
Summons,  service  of  where  concealed  or  cannot  be  found. 

§   1167. 
Bummons,  return  of,   §  1167. 
Summons,  new,  when  issued,  §  1167. 


FOBFBITXniB— INFAKCY.  71 

Tenant  holding  over,  rights  of,  §  1161. 

Unlawful  detainer,  tenant,  when  guilty  of,  8  1161. 

Waste,  rights  where  tenant  commits,  §  1161. 
70BFEITUBE,  limitation  of  actions  for,  §  340. 
FOBGEBY,    limitations    in    actions    against    bank    paying 

forged  or  raised  check,  §  340. 
FOBMS.    Notice  of  hearing  in  justice's  court,   f   850. 

Satisfaction  of  mortgage,  form  of,  %  675a. 

QBADES  at  railroad  crossings,  S   1240. 
OBAND  JUBY,  drawing,  manner  of,  S  241. 

Number  of,  §  241. 

Order  for,  $  241. 

Beturning  names  to  grand  jury  box,  §  241, 

Summoning,  mftnner  of,  §  241. 

When  drawn,  §  241. 

Who  not  competent  to  act  as  grand  juror,  §  190. 
OUABDIAN  AND  WABD.    Accounting  by  guardian,  |  1774. 

Change  of  venue,  petition,  §  1760. 

Change  of  venue,  notice  of  petition,  §  1760. 

Change  of  venue,  contest  of  petition,  $  1760. 

Change  of  venue,  hearing  of  petition,  §  1760. 

Change  of  venue,  order,  how  obtained,  §  1760. 

Change  of  venue,  to  what  court  may  be  made,  §  1760. 

Change  of  venue,   proceedings  transferred  to   another 
county,  when,  $  1760. 

Change  of  venue,  jurisdiction  of  court  to  which  case 
removed,  §  1760. 

Change  of  venue,  fees  of  clerk,  §  1760. 

Change  of  venue,  order  directing  when  made,  §  1760. 

HAS^EKOSJiiAW  SOHOOLv  diploma  from,  effect  of,  fi  280a. 
~  Limitations  in  actions  by  state  for  hospital 

dues,  §  345. 

>,  proceeding  to  terminate,  on  death  of  spouse, 

§  1723. 

HUSBAND  AND  WIFE.    Proceedings  to  determine  interest 

on  death  of  spouse,  §  1723. 

INPANCY:  See  Guardian  and  Ward. 

Distribution  to  treasurer  where  defendant  a  minor  with- 
out guardian,  §  170314* 
Juvenile  offenders:  See  Probation  Qfficers. 
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INJUNCTION,  nuisance,  enjoining,  §  781. 

INSAUB  ASYLXTM*    Limitations   in   actions  by  state  fot 

hospital  dues,  I  345. 
INSANE  PERSONS:  See  Guardian  and  Ward. 

Distribution  to  treasurer  where  distributee  incompetent 

without  guardian,  §  1703^. 
Guardian,  accounting  by,  S  1774. 

Guardian,   final  accounting  by,  notice  to  secretary  of 
state  commission  in  lunacy,  §  1774. 

JUDGES,  affidavit  of  prejudice,  proceedings  on,  |  170. 

Disqualification  of,  §  170. 

Disqualification,  waiver  of,  §  170. 
JUDGMENT.     Default:  See  Default. 
JUBISDICTION,  justices  of  the  peace,  of,  $  IDS. 
JUBY:  See  Grand  Jury. 

Exempt  from  jury  duty,  who  is,  S  200. 

Who  not  competent  to  act  as  juror,  |  190. 
JUSTICES'     COUBTS.    Amendment,   adjournment    granted 
when,  $  8q9, 

Amendment  of  pleadings,  right  of,  §  859. 

Amendment,  costs  may  be  imposed,  when,  §  859. 

Attachment,  to  be  served  out  of  the  county,  eertifieate 
to,  I   868. 

Attachments,  form  of  and  eontents,  |  868. 

Attachments,  several  writs  may  issue  at  same  time,  $ 
868. 

Attachments,  to  whom  directed,  §  868. 

Default,  application  for  relief,  when  and  how  made,  S 
859. 

Default  in,  relief  against,  |  859. 

Dismissal,  actions  may  be  dismissed  when,  §  890. 

Dismissal,  voluntary,  §  890. 

Hearing,  date  of  to  be  entered  in  docket,  §  850, 

Hearing,  fixing  day  of,  §  850. 

Hearing,  notice  of  to  be  given,  §  850. 

Hearing,  notice  of,  form  of,  I  850. 

Hearing,  notice   of,   date  of  mailing  to  be  entered  in 
docket,  §  850. 

Hearing,  notice  of,  service  of,  9  850. 

Hearing,  notice  of,  return  in  g-  and  filing,  §  850. 

Number  of  in  townships,  §  103. 
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One  horn  in  wbieh  to  appear  after  time  txed  in  Itotite, 
f  850. 

Summons  in:  See  Sammons. 

See  Justices. 

JUBTICB8:  See  Judges;  Justices'  Conrtsi 

Attorney,  must  be  in  what  cities,  §  103. 

Cannot  practice  law  before  another  justice,  $  108. 

Cities  and  counties  over  one  hundred  thovsand,  salaries 
in,  §  97. 

Disqualification  of,  §  103. 

Disqualification,  waiver  of,  S  170. 

BligibiUty,  §  108. 

Fees,  collecting,  reporting  and  paying  into  treasury,  S 
103. 

Jurisdiction,  civil,  of,  §  108. 

Jurisdiction,  criminal,  of,  §  103. 

Jurisdiction  of,  §  103. 

License,  actions  for  collection,  have  jurisdiction,  |  103. 

Xumber  of  in  cities  of  various  classes,  8  103. 

Office,  to  be  provided  with,  §103. 

Ordinances,  jurisdiction  for  violation  of,  f  103. 

Partner  practicing  before  other  justices,  cannot  have, 
§  103. 

Powers  and  duties,  generally,  §  103. 

Salaries,  how  paid,  §  103. 

Salaries  in  cities  and  counties  over  one  hundred  thou- 
sand, fi  103. 

Salaries  of  in  certain  cities,  §  103. 

Salaries  to  be  sole  compensation,  i  103. 

Townships,  election  of,  time  of,  §  103. 

Townships,  jurisdiction  of,  §  103. 

Townships,  number  of  justices'  courts  in,  §  108. 

Townships,  number  of  justices  in,  §  103. 
JirVEKII£  0FFENDEB8:  See  Probation  Officers. 

UIlNDLOBD  and  TENANT:  See  Forcible  Entry  and  Un- 
lawful Detainer. 

Assigning  or  subletting,  effect  of,  S  1161. 

Subtenant    may    perform    conditions  and  covenants,  § 
1161. 

Subtenant,  rights  of  landlord  against,  §  1161. 

Tenancy  at  will  to  be  terminated  by  notice,  §  1161. 

Tenant  holding  over,  rights  of,  §  1161. 

Waste,  rights  where  tenant  commits,  §  1161. 
Code  Civ.  Proc— 7 
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See  Torcible  Entry  and  Unlawful  Detainer, . 

Estate  of  decedent,  of,  §  1579. 
limitation  in  action  for,  $  340. 
IJOBNSES,  justices  have  jurisdiction  of  actions  for,  f  103. 
UENS  arising  from,  acts  done  to  prevent  cruelty  to  anU 
matey  how  enforced,  S  1208. 

Arising  from  acts  done  to  prevent  cruelty  to  animals, 
sale  and  disposition  of  proceeds,  $  1208. 
UFE  ESTATES,  proceeding  to  terminate  on  owner's  death, 

$  1723. 
LIMITATION.    Assault,  S  340. 

Bank,  on  payment  of  forged  or  raised  check,  §  340/ 

Battery,  §  340. 

Bond,  §  340. 

Check,  forged  or  raised  on  payment  of  by  bank,  |  340. 

Cities,  injuries  from  mob  or  riot,  $  340. 

Constables,  S  339. 

Contract  executed  out  of  state,  §  839. 

Contract,  not  written,  $  339. 

Coroner,  §  339. 

Death,  $  340. 

Escape,  §§  339,  340. 

False  imprisonment,  S  340. 

Eorfeiture,  |  340. 

Libel,  $  340. 

Mobs,  injuries  by,  §  340. 

Negligence,  $  340. 

Penalty,  S  340. 

Seduction,  §  340. 

Sheriff,  §§  339,  340. 

Slander,  S  340. 

8tate,  actions  by  for  hospital  dues,  S  345. 

State,  in  actions  by  generally,  |  345, 

Statutory  action,  §  340. 

Undertaking,  S  340. 

MIKES    AND   MININO.    Patent  prima   facie  evidence  of 

date  of  location  stated,  S  1927. 
MINOBS.    Probation  of&cers:  See  Probation  Officers. 
MOBS,  limitations  of  actions  for  injuries  by,  §  340. 
M0BTOAOE8,  foreclosure,  satisfaction,  form  of,  I  675a. 

Poredosure,  ijatisfaction,  time  of  entry  of,  §  675a. 

Foreclosure,  satisfaction  to  be  entered  after  sale,  i  675a. 
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MUNIdPAIi  CX>BPOBATIONS.    Limitations  of  actions  for 
injuries  by  mob  or  riot,  |  340. 


change  of,  hearing,  $  1278. 

change  of,  certificate  by  secretary  of  state  on  applica- 
tion by  corporation,  $  127S. 

Change  of,  judgment  on  application,  §  1278. 

Change  of,  order  to  show  cause,  what  to  state,  §  1277. 

Change  of,  order  to  show  cause,  publishing  and  posting, 
S  1277.   • 

Change  of,  order  to  show  cause,  proof  of  publishing  or 
posting,  1 1277. 
HEQLiaENGB,  limitations  in  actions  for  death  from,  f  340. 
NONBESIDEirr.    Distribution  to  treasurer  where  distrib- 
utee nonresident,  §  1703%. 
KOnOE:  Bee  Forcible  Entry  and  Unlawful  Detainer, 

Hearing  in  justice's  court,  §  850. 
KUI8AN0B,  abatement  of,  $  731. 

Damages  for,  §  731. 

Enjoining,  f  731. 

Public,  city  attorney  may  sue  to  abate,  S  731. 

Public,  city  attorney,  to  abate  when  directed  by  super- 
visors, $  731. 

Public,  concurrent  right  of  district  attorney  and  city 
attorney  to  abate,  §  7^1. 

Public,  district  attorney  may  sue  to  abate,  $  731. 

Public,   district    attorney  to   abate  when   directed   by 
supervisors,  §  731. 

who  may  sue  for,  §  731. 

OFFIOEBfl.    Probation:  See  Probation  Officers. 
OBDIKANOOB,  justices  to  have  jurisdiction  on  violation  of. 
S  103. 


Prima  facie  evidence  of  date  of  location  stated, 
1927. 

limitation  of  action  for,  S  340. 
PHOTOOBAPHT.    Presenting  photographic  copy  of  will  to 

nonresident  witness,  $  1308. 
PLACE  OF  TBIAL.    See  Venue. 
PLEADINOy  justices'  courts,  in:  See  Justices'  Courts. 
P&OBATE:  See  Estates  of  Decedents. 
Wills,  probate  of.    See  Wills. 
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PBOBATION  OFFIOBBSi  appointment,  intention  of  a«t,  S 

131,  sub.  9. 
Conditions  or  probation,  furnishing  to  child,  S  131,  sub. 

11. 
Conditions  of  probation,  violation  of,  proceedings  on,  S 

131,  sub.  10. 
Courts,  in  what  courts  to  serve,  $131,  sub.  12w 
Creation  of  office  of,  §  131,  sub.  7. 
Deputies,  creation  of  office  of  deputy,  S  131,  sub.  7. 
Deputies,  number  of,  S  131,  sub.  5. 
Deputies,  appointment  of,  §  131,  sub.  7. 
Deputies,  appointment,  intention  of  act,  §  131,  sub.  9. 
Deputies,  additional,  serve  without  salary,  $  131,  sub.  5. 
Deputies,  additional,  appointment  and  removal  of,  §  131, 

sub.  5. 
Deputies,  allowance  and  payment  of  expenses,  §  ISl,  sub. 

6. 
Deputies,  duties  and  powers  of,  $  131,  sub.  8. 
Deputies,  powers  of  peace  officers,  have,  $  131,  sub.  13. 
Deputies,  in  what  courts  to  serve,  §  131,  sub.  12. 
Deputies,  removal  of,  8  131,  sub.  7. 
Deputies,  term  of  office  of,  §  131,  sub.  7. 
Duties  of,  §  131,  subs.  8,  10,  11. 
Examining  into  institutions,  §  131,  sub.  4. 
Expenses,  allowance  and  payment  of,  $  131,  sub.  6 
Inquiry  into  antecedents  of  offender,  duty,  8  131,  sub. 

10. 
Number  of,  §  131,  sub.  5. 
Office  of,  creation  of,  $  1^,  sub.  7. 
Peace  officers,  have  powers  of,  §  131,  sub.  13. 
Probation  committee,  appointment  of,  8  131,  tub.  1. 
Probation  committee,  appointment  of  officers  and  depu- 
ties, I  131,  sub.  7. 
Probation  committee,  compensation,  act  without,  8  131, 

sub.  3. 
Probation  committee,  intention  of  act,  8  131,  sub.  9. 
Probation  committee,  institutions,  examining  into,  8  131, 

sub.  4. 
Probation  committee,  institutions,  report  on,  8  131,  sub. 

4. 
Probation  committee,  number  of,  8  131,  sub.  1. 
Probation  committee,  oath  and  qualification,  8  131,  sab. 

1. 
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Probation  oommittee,  tenn  of  office,  I  131,  aub.  2« 

Probation  committee,  vacancies,  how  filled  and  term  of 
appointee,  S  131,  sub.  2. 

Becords,  keeping  and  inspection  of,  §  131,  sub.  10. 

Bemoval  of,  fi  131,  snb.  7. 

Beport  and  recommendation  on  child,  §  131,  sub.  10. 

Beport  of  violation  of  terms  of  probation,  §  131,  sub.  11. 

Beport  on  child  released  on  probation,  {  131,  sub.  10. 

Term  of  office  of,  §  ISl,  sub.  7. 
FBOSEUU  TION,  dismissal  of  action  for  want  of,  §  683. 
PXJBLIO  ADMINISTBATOB^  compensation  and  allowances 

of,  §  1618. 

PUBIJOATIOK.    Summons,    publication,    when    ordered,  § 

412. 

PtJBIJO  NinSAKCE:  See  Nuisances. 
PUBIJO  USES:  See  Eminent  Domain. 

BAHAOABS.    Crossings,  how  to  be  made,  §  1240. 

Crossings,  separation  of  grades,  %  1240. 
BJSPSBENOK    Default,  reference,  when  may  be  ordered,  § 

585. 
BI0T8»  limitations  of  actions  for  injuries  by,  {  340. 

B ALARY.    Justices'  salaries,  in  cities  and   counties    over 
one  hundred  thousand,  $  97. 
Justices',  in  various  cities,  $  103. 
BAN  FBANCISCO,  justices  of  the  peace  in,  salaries  of,  §  97. 
SEDXJCTION,  limitations  in  actions  for,  §  340. 
SHEBIFF   limitations  in  actions  against,  §§  339,  340. 

Limitations  of  actions  for  escape,  §  340. 
SLANDEB,  limitations  in  actions  for,  f  340. 
STATE,  limitations  in  actions  by  generally,  §  345. 

Limitations  in  actions  for  hospital   dues,   §    345. 
STATE  IiAKBS^  condemnation  of:  See  Eminent  Domain. 
STATUTE  OF  LIMITATIONS:  See  Limitations. 
STATUTES,  limitations  of  action  for  penalty  or  forfeiture 
under,  $  340. 
Limitation  of  action  upon,  §  340. 
STAY,  appeal,  effect  of  as,  S  949, 

SyHflMONS.    Condemnation  proceedings  against  state  land, 
summons,  how  served,  §  1240. 
Forcible    entry    and    unlawful    detainer    act,    summons 
under:     See    Forcible    Entry    and  Unlawful  De- 
tainer. 


T8  SXTlfMONS-VERDIOT. 

In  forcible  entry  proceedings,  service  of,  where  defend- 
ant concealed  or  cannot  be  found,  §  1167. 

Jastice  *b  court,  to  be  served  out  of  county,  certificate  to, 
§  849. 

Justice's  court,  to  be  served  out  of  county,  publication 
of,  S  849. 

Justice's  court,  to  be  served  out  of  county,  service  and 
return,  §  849. 

Justice's  court,  who  may  serve,  S  849. 

Publication,  affidavit  to  obtain  order  for,  §  412. 

Publication,    proceedings    where    defendant    defaults,  | 
585. 

Publication,  when  ordered,  §  412. 
SUPEBZOB  JUDOE8.    See  Judges. 

Probation  officers:  See  Probation  Officers. 
BUFBEBCE  JUDGES:  See  Judges. 

Disqualification  of,  §  170. 

Disqualification,  waiver  of,  f  170. 

TENANCnr  AT  WILIi,  to  be  terminated  by  notice,  §  1161. 
TENANTS:  See  Forcible  Entry  and  Unlawful  Detainer. 
TTMFi,  appeal,  exception  to  sureties  on,  S  948. 

Appeal,  justification  of  sureties  on  appeal,  $  948. 
Attachment,  time  of  issuance  of,  {  537. 
Belief  against  default  in  justice  court,  application  for, 
§  859. 
TBEASX7BEB»  estate  of  decedent  distributed    to,    in   what 
cases,  f  1703H. 

TJNDEBTAKINGS,  limitations  in  actions  on,  S  340. 
UNIiAWFUL  DETAINEB:  See  Forcible  Entry  and  Unlaw- 
ful Detainer. 
XTSEB,  public:  See  Eminent  Domain. 

VENDOB  AND  VENDEE.     Contract  of  decedent  to  convey 

realty,  execution  of:  See  Estates  of  Decedents. 
VENUE.    Affidavit  of  prejudice  and  counter-affidavit,  |  170. 
Affidavit  of  prejudice,  proceedings  on,  |  170. 
Affidavit  of  prejudice,  transfer  of  cause  on,  S  170. 
Guardianship  proceedings,  transfer  of  to  another  court: 
See  Guardian  and  Ward. 
VEBDICT.    Findings,  special,  filing  and  entry,  §  625. 

Findings  upon  particular  questions  of  fact^  directed  on 
request,  §  625. 


VERDICT— WITNESSES.  79 

General,  findings  upon  particular  questions  of  fact  di- 
rected upon  request,  §  625. 
General  controlled  by  special  if  inconsistent,  §  625. 
General,  when  may  be  rendered,  §  625. 
Special  controls  general  if  inconsistent,  §  625. 
Special,  court  to  direct  on  request,  §  625. 
Special,  filing  and  entry  of,  §  625. 
Special^  when  may  be  rendered,  §  625. 

WAIVSB.     Appeal,  deposit  or  bond  on,  waiver  of,  S  948. 

Disqualification  of  judges,  waiver  of,  §  170. 
WABDS:  See  Guardian  and  Ward. 
WASTE,  rights  where  tenant  eommits,  f  1161« 
WILL,   tenancy  at,   to   be   terminated   by   notice,   %   1161j 

sub.  4. 

WnJiS:  See  Estates  of  Decedents. 

Probate,  admitted  to,  on  testimony  of  one  witness  when, 

$  1308. 
Probate,   depositions,  taking  where  witnesses  non-resi- 
dents, §  1S08. 
Probate,  photographic  eopy,  presenting  to   non-resident 

witness,  S  1308. 
Probate,  proceedings  where  witness    not    present    and 
deposition  cannot  be  obtained,  f  1308. 
WITNESSES'   depositions:  See  Depositions. 
Wills:  See  Wills. 


THE  CODE 


CIVIL  PROCEDURE. 


\ 


THE 


CODE 


OF 


CIVIL   PKOCEDURE 

OF  THB 

STATE  OF  CALIFOBNIA. 


ADOPTBD  MARCH  11.  1872,  and  AMENDED  UP  TO 
AND   INCLUDINQ   1808. 


EDITED    BT 

JAMES  H.  DEERING, 

Of  the  San  Francisco  Bar. 
STATUTORY  HISTORY  AND  CITATION  DIGEST  BT 

WALTER  S.  BRANN, 

Ot  the  San  Francisco  Bar. 


SAN  FRANCISCO. 

BANCROFT-WHITNEY    CO. 

Law  Publishers  and  Law  Booksellers. 

1903. 


OOFTBMBT  1908. 

BANCROFT-WHITNEY  CO. 


Bah  FBAHCItOO! 

0    a.  muboock  4  o0.9 

Pbzntess.* 

1903. 


CODE  OF  CIVIL  PROCEDURE. 


IN  FOUR  PARTS. 


PRELIMINARY  PROVISIONS.   ||  2-S8. 

Put  L    Of  Courts  of  Justice.    ||  88-804. 

IL    Of  CIyU  Actions.    ||  807-1059. 

m.    Of  Special  Proceedings  of  a  Civil  Nature.    ||  10«8- 
1822. 

IV.    Of  Evidence.    ||  1823-2104. 


1 


SUMMARY  OF  CONTENTS. 


PART  I.— COURTS  OF  JT7STICB. 

PreUminary  ProYisionB.    ||  S-82. 

Title  L    Courts  of  Justice— Their  Organisation*  Jurisdio 
tien,  and  Terms,    if  33-163. 

n.    Judicial  Officers,    f  |  156-187. 

IIL    J'ersons  Invested  with  Judicial  Powers.    ||  190- 
269. 

IV.    Ministerial  Officers  of  Courts  of  Justice.    ||  262- 
274. 

V.    Persons  Inyested  with  Ministerial  Powers,  f  1 276- 
204. 

PART  n.— OF  CIVIL  ACTIONS. 

Title  L  Form  of  Ciril  Actions,    f  i  807-209. 

XL  Time  of  Commencing  Civil  Actions.    ||  212-862. 

in.  Parties  to  CivU  AcUons.    Sf  867-390. 

IV.  Place  of  Trial  of  Civil  Actions,    f  S  892-400. 

V.  Manner  of  Commencing  Suit.    If  406-416. 

TL  Pleadings  in  Civil  AcUons.    ||  420-476. 

Vn.  Provisional  Remedies  in  Civil  Actions.  IS  478-674. 

VnL  Trial  and  Judgment  in  Civil  Actions.  ||  677-680%. 

CL    Bzecution   of   the   Judgment   in   Civil   Actions. 
11  681-721. 

Z.  Actions  In  Particular  Cases.    ||  726-827. 

XL  Proceedings  tn  Justices'  Courts.  ||  882-926. 

Xn.  Proceedings  in  Police  Courts.    ||  929-988. 

XIIL  Appeals  in  Civil  Actions.    ||  986-980. 

XIV.  Miscellaneous  Provisions.  ||  989-1059. 


S  SUMMARY  OF  CONTENTS. 

PART  m.— SPECIAL  PROCEEDINGS. 

Preliminary  Provisioiis.    §S  1063-1064. 

Title  L    Writs    of    Mandate,    Review,    and    ProUbltioiL 
Si  1067-1110. 

n.  Contesting  Elections.    §§  111M127. 

IIL  Summary  Broceedings.    {(  1132-1179. 

IV.  Enforcement  of  Liens,    f  §  1180-1207. 

y.  'Contempt.    §f  1209-1222. 

VL    Voluntary  Dissolution  of  Corporations,    ft  1227* 
1234. 

VU.  EnUnent  Domain.    SI  1237-1264. 

Vin.  Escheated  Estates.    If  1269-1272. 

IX.  Change  of  Names,  f  f  127&-1279. 

X.  Arbitration,  ff  1281-1290. 

XL  Proceedings  in  Probate  Courts,    f  f  1294-1810. 

Xn.  Sole  Traders,    f  f  1811-1821. 

XIIL  Proceedings  in  Insolvency,    f  1828. 

PART  IV.— OF  BVIDBNCB. 

General  Definitions  and  Divisions,   ff  1823-1839. 

Title  L  General  Principles  of  Evidence,    ff  1844-1870. 

n.  Kinds  and  Degrees  of  Evidence,  f  f  1875-1978. 

IIL  Production  of  Evidence,    f  §  1981-2054. 

IV.  Effect  of  Evidence,    f  2061. 

V.  Rights  and  Duties  of  Witnesses,  f  f  2064-2070. 

VI.    Evidence  in  Particular  Cases  and  General  Pro- 
visions,   f  f  2074-2104. 


CORRBSPONDING  SECTIONS 

PRACTICE  ACT,  PROBATE  ACT 


AND 


Code  of  Civil  Pkockdure. 


Practice  Act 


Code  C.  P.      Practice  Act        Code  C.  P. 


f 
f 
I 
I 
I 
S 
S 

s 
I 


3 

4 
6 
6 
7 
8 
9 
10 


i    11 


S 

s 
f 

§ 
S 


f 

s 
s 
f 


807 
808 
809 
867 
868 
369 
870 
871 
872 
873 
876 


I 


12 §  878 


13 


S  14 

I  15 

§  16 

f  17 

I  18 

«  19 

S  20 

«  21 

S  22 

S  23 

§  24 

i  25 

I  26 

S  27 

t  28 

I  29 

I  80 

I  81 


f 

§ 
S 

§ 

s 

§ 

s 
s 
s 

s 

f 
s 


879 

882 

883 

885 

889 

892 

893 

895 

897 

405 

406-407 

407 

407 

407 

409 

410 

411 


S  412' 
I  413 


S  82 


86 


39 


S  43 
i    44 


s 


48 
49 
50 
50 


S 


62 
53 


S 


57 
58 
59 
60 


i  414 


i    83 S  415 

S  84 I  415 

S  35 S  416 


§  420 


§  87 S  421 

§  88 §  422 


§  426 


§  40 i  430 

§  41 I  431 

§  42 i  431 


432 
433 


i    45 i    434 

§  46 i  437 

47 §  438 


§  440 

§  447 

f  438-4 

«  453 


§  51 §  446 


§  446 
S  447 


I  54 S  448-449 

S  55 S  446 

S  56 i     454 


S  453 

S  455 

S  456 

S  457 


61 S  459 


10 


CORRBSPONDING    SECTIONS. 


Practice  Act        Code  C.  P.      Practice  Act        Code  C.  P. 


S  62 
I  63 
f    64 

65 
66 
67 


I 

$ 

I  68 

§  69 

I  70 

I  71 

f  72 

I  73 

I  74 

I  76 

f  76 


I 
I 
I 


I 


I 


77 
78 
79 


§  80 

I  81 

f  82 

t  83 

I  84 

I  86 

I  86 

I  87 

I  88 


89 
90 


§  91 
i  92 


98 
94 
95 


I  96 
I  97 
f  98 
I  99 
«  100 
I  101 
§  102 
I  103 
f  104 
I  105 
S  106 
I  107 


f 


I 
I 
S 

s 
s 
I 
I 
I 
I 
I 
I 
I 
s 
s 
s 
s 
s 
f 
s 
I 
I 
I 
s 
s 
§ 
§ 

s 
§ 

§ 

§ 

I 

§ 
§ 
s 
$ 
s 
fi 
s 
f 


460 

461 

427 

462 

463 

464-472 

473 

474 

452 

475 

478 

479 

480 

481 

482 

483 

484 

485 

486 

487 

488 

489 

490 

491 

492 

493 

494 

495 

496 

497 

498 

499 

500 

501 

502 

503 

504 

509 

510 

511 

512 

613 

614 

515 

516 

517 


I 
§ 

S 

s 
I 
I 

s 
§ 
I 

f 
I 
s 
I 
f 
s 
s 
I 
f 
§ 
s 
§ 
I 
§ 
§ 
§ 
I 
§ 

§ 

§ 

$ 

f 
s 
s 
s 
$ 
s 
s 
f 
$ 


108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

129 

130 

131 

132 

133 

134 

135 

136 

13T 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

149 

150 

151' 

152 

153 


I 
I 
f 

s 
f 
§ 

s 
§ 
I 

s 
s 
s 
I 
I 
s 
f 
§ 

s 
I 

I 
§ 

I 

s 
I 
§ 
I 
$ 
s 
s 
I 
s 
§ 
§ 

I 
§ 

§ 
I 

§ 
§ 


618 

619 

620 

626 

526 

527 

528 

629 

580 

631 

582 

533 

537 

688 

639 

540 

5U 

542 

543 

544 

546 

546 

547 

549 

550 

551 

562 

653 

564 

556 

656 

657 

558 

659 

672 

664-669 

677 

678 

679 

680 

681 

682 

686L 

588 

689 

690 


CORRBSPONDINa    SSCTI0N3, 


11 


Practice  Act 


Code  C.  P.   Practice  Act    Code  C  P. 


154 
166 
166 
157 
168 
169 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 
174 
176 
176 
177 
178 
179 
180 
181 
182 
183 
184 
185 
186 
187 
188 
S  189 
S  190 
i  191 
«  192 
I  193 
S  194 
§  195 
f  196 
§  197 
S  19S 
t  193 


§ 

§ 

§ 
I 
§ 
f 

S 

§ 

I 
i 

I 

f 
I 

f 
§ 
S 
S 
I 

s 
§ 

s 
f 
fi 
I 
I 
$ 

fi 
s 
I 

s 

§ 
s 
s 
fi 


691 

692 

693 

694 

695 

600 

604 

601 

602 

603 

615 

608 

618 

612 

614 

616 

617 

618 

619 

618 

624 

625 

626 

627 

628 

631 

633 

636 

638 

639 

640 

641 

642 

643-645 

646 

649-652 

648 

647 

666 

657 

661 

661 

661 

664 

665 

666 


i 
I 


20U 

201 
202 
§  203 
I  204 
205 
206 
207 
208 
209 
210 


I 

S 

f 
I 


I 

i 
I 
I 

I 

§ 
I 


667 
668 
669 
670 
671 
672 
673 
674 
675 
681 
682 


f  211 Canceled. 


§  212 
I  213 
f  214 
§  215 
§  216 
S  217 
218 
219 


S 
I 


§  220 


f 
i 

f 


f 


I 


221 
222 
223 
224 


§  225 


226 
227 


I  228 


229 
230 
S  231 
§  232 
§  233 
§  234 
§  235 
S  236 


§ 


237 
238 
239 
S  240 
S  241 
S  242 
§  243 
§  244 
S  245 


S 

I 
§ 
s 
§ 
I 
I 
s 
I 
I 
I 
f 
I 
s 

I 

s 
s 
I 

§ 

$ 

§ 
s 

§ 
§ 

§ 

§ 

§ 


683 
684 
685 
686 
687 
688 
689 
690 
691 
692 
693 
694 
695 
696 
697 
698 
699 
700 
701 
702 
703 
704 
'706 
4  06 
707 
708 
714 
715 
716 
717 
718 
719 
720 
721 


12 


CORRBSPONDING  SECTIONS. 


Practice  Act    Code  C.  P. 

f  246 ^§  726 

I  247 §  727 

I  248 i  728 

I  249 §  731 

$  250 §  732 

(251 $  732 

(252 §  734 

}  253 §  735 

I  254 I  738 

f  255 i  739 

$  256 §  740 

%   257 §  741 

§258 §  742 

§  259 §  743 

§  260 §  744 

§  261 §  745 

S  262 §  746 

§  263 §  747 

§264 I  752 

(265 «  758 

§  266 §  754 

§  267 %  756 

§  268  . ; f  756 

I  269 $  757 

§  270 §  758 

8  271 s  759 

§  272 §  760 

8  273 §  761 

8  274 8  762 

8  275 8  763 

8  276 8  764 

8  277 §  765 

8  278 §  766 

8  279 §  767 

8  280 §  768 

8  281 §  769 

8  282 8  770 

8  283 §  771 

8  284 §  772 

8  285 §  773 

8  286 §  774 

8  287 §  775 

8  288 §  776 

8  289 §  777 

8  290 §  778 

8  291 §  779 


Practice  Act   Ck)de  C.  P« 

8  292 I  780 

8  293 8  781 

8  294 8  782 

8  296 8  783 

8  296 8  784 

8  297 8  786 

8  298 ..8  786 

8  299 8  787 

8  300 .8  788 

8  301 8  789 

8  802 8  790 

8  303 8  791 

8  304 8  792 

8  305 8  793 

8  306 8  794 

8  307 8  796 

8  808 8  796 

8  309 8  797 

8  310 8  803 

8  311 8  804 

8  312 8  805 

8  313 8  806 

8  314 8  807 

8  315 8  808 

8  316 8  809 

8  317 8  813 

8  318 8  814 

8  319 8  815 

8  320 8  816 

8  321  8  817 

8  322 8  818 

8  323 8  819 

8  324 8  820 

8  325  8  821 

§  326 8  822 

8  327 8  823 

8  328  8  824 

8  329 §  825 

8  330 8  826 

8  331 8  827 

8  3S2 8  827 

8  333 §  936 

8  334 8  937 

$  335 8  938 

8  336 8  939 

8  337 8  940 


CORRBSPONDING  SECTIONS. 


13 


Practice  Act    Ood'e  C.  P. 

I  338 

f  339 

I  340 Appeals 

I  341 S§  936-969 

I  342 

f  843 

I  844 

I  345 §  956 

I  346 §  960-954 

I  847 §  963 

I  348 %     941 

I  349 §  942 

S  350 §  943 

I  351 §  944 

I  352 §  945 

I  353 I  946 

f  354 §  947 

f  856 S  948 

I  856 S  949 

t  857 

I  858 §  958 

$  859 S  966 

f  860  ..-. t    941 

I  861 I  941 

$  862 S  941 

S  363 Repealed. 

§  364 Repealed. 

I  365 Repealed. 

§  866  ...........  Repealed. 

M67 §  980 

f  368 §  989 

i  369 S  990 

I  370 §  991 

S  871 §  992 

S  372 §  993 

i  373 fi  994 

I  374 §  1132 

S  875 i   1133 

§  376 §  1134 

«  377 i  1138 

«  378 §  1139 

I  379 §  1140 

«  380 $  1281 

§  881 S  1282 

{  382 §  1283 

f  383 S  1284 

Code  Civ.  Proc— -2. 


Practice  Act    Code  C.  P. 

I  384 §  1285 

I  385 §  1286 

t  386 §  1287 

{  387 S  1288 

§  388 §  1289 

$  389 §  1290 

8  390 I  997 

§  391 §  1879 

f  392 §  1879 

§  393  Repealed  1870 

§  394 §  1880 

§  396 §  1881 

§  396 S  1881 

§  397 §  1881 

§  398 §  1881 

8  399 8  1881 

I  400 §  1883 

§  401 §  1884 

I  402 §  1985 

§  402 §  1989 

I  403 8  1986 

6  404 8  1987 

8  405 8  1988 

8  406 8  1990 

8  407 8  2064 

8  408 8  2065 

8  409 8  1991 

8  410 8  1992 

8  411 8  1993 

8  412 8  1995 

8  413 8  1996 

8  414 8  1997 

8  415 8  2066 

8  416 8  2068-9 

8  417 

8  418 

8  419 Repealed. 

8  420 88  '63,701 

8  421 

8  422 

8  423 

8  424 8  2012 

8  425 8  2013 

8  426 8  2014 

8  427 8  2015 

8  428 8  2021 


14 


CORRSSPONDINO  SECTIONS. 


Practice  Act    Code  C.  P.   Practice  Act    Code  C.  P. 


t  429 
f  430 
f  431 
f  432 
f  438 
§  434 
§  485 
§  436 
§  437 
§  43S 
S  439 
I  440 
«  441 
I  442 
I  443 
I  444 
f  445 
S  446 
f  447 
S  448 
§  449 
§  460 
i  451 
t  452 
§  453 
f  454 
S  455 
S  456 
i  457 
f  458 
§  459 
i  460 
§  461 
i  462 
i  463 
S  464 
S  465 
$  466 
$  467 
I  468 
i  469 
§  470 
%  471 
«  472 
§  473 
S  474 


§ 

§ 
s 

I 
I 


f 


§ 
§ 
f 
s 
§ 
§ 


f 
f 

§ 
I 
I 

I 
s 

§ 

§ 

§ 
§ 

§ 
f 

s 
f 
i 

§ 
§ 

8 
I 

I 


2031 

2032 

2034 

2020 

2024 

2025 

2026 

2027 

2083 

2084 

2085 

2086 

2087 

2088 

2093 

2096 

2097 

1000 

1855 

1982 

1905 

1905-22 

1906 

1907 

1900 

1930-31 

1067 

1068 

1069 

1070 

1071 

1072 

1073 

1074 

1075 

1076 

1077 

1084 

1085 

1086 

1087 

1088 

1089 

1090 

1091 

1092 


§  475 

§  476 

§  477 
S  478 

479 
480 
481 
482 


I 


§  483 
I  484 
I  485 
S  486 
f  487 
I  488 
$  489 
§  491 
S  492 
S  493 
§  494 
f  495 
f  496 
(497 
S  498 
§  499 
500 
501 
502 
503 


S  109S 

I  1094 

I  109S 

I  1096 

S  1097 

S  1209 

§  12U 

§  1212 

«  1213 

«  1214 

I  1215 

§  1216 

I  1217 

I  1218 

S  1219 

§  1220 

§  1221 

S  1223 

S  1021 

I  1022 

....;....  I  1023 

S  1024 

S  1025 

S  1026 

S  1027 

Repl'd  1855,  250 

Reprd  1855,  250 

Repl'd  1855,  250 

§  1028 


S 
I 
§ 
§ 

S  504 

I  505 

$  506 

S  507 

S  508 

§  509  Canceled. 

§  510 

%  511 

S  512 

«  518 

i   514 

i  515 

f  516 

S  517 

S  518 

«  519 

§  520 

f  521 


I  1029 
I  1080 
f  1031 
§  1082 

I  1083 
I  1035 
S  1036 
§  1057 
i  1087 
I  1003 
§  1004 
»  1005 
S  1006 
S  1010-16 
§  1011 
I  1012 


CORRBSPONDINO  SECTIONS. 
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Prmctlce  Act        Code  C.  P.     Practice  Act        Code  C.  P. 


I 
I 
I 
f 
I 
I 
I 
I 
f 
f 
I 
I 
I 
I 
I 
I 
I 
I 


522 
623 
524 
525 
526 
527 
528 
529 


i 
§ 

§ 


1013 
1014 
1015 
1047 
1048 
1050 
1052 
1053 


530 §  1054 


581 
532 
534 
535 
536 
537 
588 
539 
540 


S  541 


f 
I 
I 
I 


542 
548 
544 
545 
f  546 
i  547 
§  548 
1649 
S  560 
f  551 
S  552 
S553 
I  554 
§  665 
§  566 
§  667 
i  668 
I  669 
fi  560 
S  661 
«  662 
i  663 
S  664 
f  665 
t  666 
I  667 
f  668 


§ 


§ 
S 

s 
I 
s 
I 
f 
§ 

§ 
§ 
s 

fi 
s 
s 

I 

§ 

f 
§ 
f 
s 
s 
§ 
s 
s 
s 
f 


1046 
861 
842 
832 
889 

839 
843 

844 
845 
849 
849 
861 
862 
863 
864 
866 

875 

866-638 
866 
867 
868 
869 
870 
870 
870 
870 
870 
870 
870 
870 
870 
870 
870 
1057 
978 


f  669 
S  670 
S  671 
S  672 
§  673 
§  674 
§  576 
§  677 
S  578 
I  679 
§  580 
I  581 
§  582 
§  683 
§  584 
§  585 
i  686 
I  687 
S  688 
S  589 
S  690 
§  691 
i  692 
§  593 
S  594 
I  595 
S  596 
S  697 
I  698 
f  599 
f  600 
§  601 
I  602 
S  603 
§  604 
§  605 
I  606 
S  607 
§  608 
S  609 
S  610 
I  611 
S  612 
%  613 
$  614 
§  616 


§ 

8 
S 
8 
8 
8 
8 
8 
8 
8 
8 
8 
§ 
8 
S 
8 
8 
§ 
8 
8 
8 
8 
f 
8 
6 
8 
8 
8 
8 
8 
6 
8 
8 
8 
8 
8 
8 
8 
8 


8 


870 

852 

861 

851 

853 

855 

886 

887 

854-6-7 

469 

858 

838 

833 

875-6 

875-6 

877 

870-72 

881-2 

250 

227 

886 

890 

870-1 

881 

891-2 

894 

895 

893 

896 

897-900 

901 

902 

904 

925 

911 

912 

913 

914-915 

916 

917 

918 

920 

922 

849 

849 

906 
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CORRBSPONDING  SECTIONS. 


Practice  Act    Code  C.  P. 

§  617 S  907-9 

§  618 §  910 

§  619 (  919 

§  620 {  2019 

§  621 S  748 

§622 §  657 

§  623 §  659 

§  624 i     974 

«  626 §  975 

§  626 §  976 

§  627 §  »77 

I  628 §  978 

§  629 §  979 

§  630  Reprd  1854,  100 

§  631 §  924 

§  632  Repl'd  1855,  250 

«  633 )     921 

§  634 §     923 

§  635 §     925 

§636 §     929 

§  637 §     930 

S  638 §     931 

Probate  Act         Code  C.  P. 

§      2 $  1294 

§      3 §  1295 

§      4 §  1298 

fi      5 §  1299 

fi      6 §  1300 

I      7 §  1298 

$      8 §  1299 

%      9 §  1299 

$    10 §  1302 

I    11 S  1302 

4    12 §  1305 

§    18 §  1303 

f    14 §  1304 

{    15 §  1304 

$     16 fi  1303 

$     17 S  1306 

«    18 §  1307 

{     19 §  1308 

$     20 %  1312 

fi     21 §  1315 

f    22 a  1315 


Practice  Act        Code  C.  P. 

fi  639   f     932 

§  640 l    974 

§  641 i    933 

§  643 9     129-30 

$  645 1^  1055 

I  646 i  1056 

§  647 i  1058 

f  650 §1057 

§  651  ...'. i    564-69 

§652 §     564-69 

§  653 t  1108 

§  654 i     548 

§  655 §  1918-19 

§  656 §     388 

§658 §     386 

§  659 §     387 

§  660 §     387 

§  661 §     3«7 

§  662 §     387 

§  663 §  1051 

§  664 §    596 

§  665 

Probate  Act         Code  C.  P. 

§  23 §  1316 

§  24 §  1317 

§  25 I  1318 

§  27 §  1322 

§  28 §  1323 

§  29 §  1324 

§  30 §  1327 

§  31 §  1328 

§  32 §  1329 

§  33 I  1330 

§  34 11331 

§  35 §  1332 

§  36 §  1333 

§  37 §  1338 

§  38 §  1339 

§  39 I  1340 

§  40 §  1341 

§  41 §  1349 

§  42 §  1350 

§  43 §  1351 

§  44 if  1352 


CORHESPONDINQ  SECTIONS. 
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Brol>ate  Act. 


Code  C.  P.      Probate  Act 


§  45 

I  46 

I  47 

S  48 

§  49 

I  50 

§  61 

S  52 

f  53 

§  54 

f  55 


§ 
§ 


56 
57 


§  58 
i  59 
S    60 

61 
62 


§ 

§  63 

I  64 

§  65 

S  66 

I  67 

S  68 

i  69 

I  70 
71 


§  72 

§  73 

§  74 

§  75 

§  76 

$  77 

§  78 

I  79 

I  80 

I  81 

S  82 

f  88 

I  84 

S  85 

f  86 

Jf  87 

S  88 

f  89 

S  90 


§  1358 

§  1354 

:  §  1355 

S  1356 

$  1356 

§  1360 

$  1361 

$  1365 

i   1366 

:  8  1367 

§  1369 

§  1370 

:  §  1368 

:  §  1371 

§  1372 

§  1373 

§  1374 

:  §  1375 

S  1376 

§  1377 

§  1378 

§  1379 

§  1383 

S  1384 

§  1385 

§  1386 

§  1362 

§  1387 

§  1388-90 

§  1391 

fi  1392 

§  1393 

§  1396 

§  1397 

§  1398 

S  1399 

I  1400 

%   1401 

9  1402 

f  1403 

§  1404 

$  1405 

§  1406 

§  1411 

%   1412 

§  1413 


§ 
§ 

I 


I 


91 
92 
93 
94 
95 
96 
97 
98 
I  99 
I  100 
§  101 
§  102 
§  103 
§  104 
§  105 
§  106 
§  107 
§  108 
§  109 
§  110 
§  111 
§  112 
%  113 
H  114 
S  115 
f  116 
§  117 
I  118 
S  119 
§  120 
S  121 
122 
123 
§  125 
$  126 
%  127 
§  128 
f  129 
$  130 

i  181 

I  182 
S  133 

S  134 
S  135 
§  136 
S  137 


Code  C.  P. 

,  §  1414 

,  §  1415 

.  §  1416 
,.§  1417 
•§  1411 

.  §  1425 

.  §  1426 

.  §  1423 

.  8  1424 

.  S  1427 

.  §  1428 

,  §  1429 

,  S  1430 

,  §  1432-33 

.  §  1443 

.  S  1444 

.  §  1445 

,  §  1446 

.  §  1447 

.  §  1448 

.  §  1449 

.  8  1450 

.  §  1451 

.  §  1452-53 

.  §■  1516 

.  §  1458 

.  §  1459 

.  §  1460 

.  8  1461 

.  §  1464 

.  8  1465-75 

.  I  1466 

.  §  1467 

.  §  1468 

.  §  1469 

.  9  1470 

.  S  1490-91 

.  §  1492 

.  I  1493 

.  §  1494-96 

.  §  1496 

.  §  1497 

1498 

1499 

1590 
I  1501 
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CORRBSPONDINQ  SBCTIONS. 


Probate  Act    Code  C.  P. 

§  188 i   1502 

I  189 S  1608 

§  140 §  1604 

f  141 §  1506 

I  142 i  1507 

f  148 §  1508 

§  144 $  1509 

f  145 §  1510 

f  146 §  1611 

I  147 §  1612 

f  148 §  1617 

§  149 §  1518 

f  150 $  1522-23 

I  151 §  1525 

I  152 S  1626 

I  153 $  1526 

I  158 I  1530-81 

I  154 §  1586 

I  155 §  1537 

I  166 §  1538 

f  157 S  1639 

I  158 §  1540 

f  159 §  1539 

f  160 S  1541 

§  161' i   1642 

f  162 §  1543 

§  168 §  1544 

§  164 §  1645 

§  166 §  1546 

S  166 §  1547 

§  167 I  1548-50 

§  168 §  1551 

f  169 §  1562 

f  170 $  1553 

f  171 §  1664 

f  172 i   1555 

§  173 -.  §  1556 

f  174 §  1557 

I  175 8  1558 

§176 S  1559 

S  177 :  §  1560 

§  178 §  1661 

f  179 «  1562 

§  180 §  1663 

§  181 I  1564 

§  182 S  1665 


Probate  Act.    Ck>de  C.  P. 

I  183 S  1666 

§  184 i   1667 

§  185 fi  1568 

8  186 i  1569-70 

§  187 fi  1569 

fi  188 fi  1571 

fi  189 fi  1672 

fi  190 fi  1573 

fi  191 fi  1674 

fi  192 fi  1576 

fi  193 fi  1576 

fi  194 fi  1681 

fi  195 fi  1582 

fi  196 fi  1583 

fi  197 fi  1584 

fi  198 fi  1585 

fi  199 fi  1686 

fi  2l0 fi  1687 

fi  201 fi  1688 

fi  202 fi  1589 

fi  203 fi  1690 

fi  204 fi  1691 

fi  205 fi  1697 

fi  206 fi  1598 

fi  207 8  1599 

fi  208 fi  1600 

fi  209 fi  1601 

fi  210 fi  1602 

fi  211 fi  1603 

fi  212 fi  1604 

fi  213 fi  1605 

fi  214 fi  1606-7 

fi  215 fi  1612 

fi  216 fi  1613 

fi  217 9  1614 

fi  218 fi  1616 

fi  219 fi  1616 

fi  220 fi  1617 

fi  221 fi  1618 

fi  222 fi  1622 

fi  223 fi  1623 

fi  224 fi  1624 

fi  225 fi  1625 

fi  226 fi  1626 

fi  227 fi  1627 

fi  228 fi  1628 


CORRBSPONDINQ  8BCTI0NS. 


xo 


Probate  Act    Code  C.  P. 

I  229 §  1629 

I  230 §  1630 

I  231 I  1631 

f  232 §  1632 

§  233 §  1633 

S  234 I   1635 

§  236 §  1636 

§  236 f  1636 

§  237 §  1637 

f  238 §  1638 

I  239 §  1643 

§  240 §  1644 

§  241 §  1645 

f  242 i   1646 

§  243 §  1647 

S  244 §  1648 

i   245 $  1649 

S  246 §  1650 

S  247 a   1651 

i  248 I  1652 

S  249 s  1653 

§  250 I  1658 

S  251 I  1659 

S  252 I  1660 

f  253 §  1661 

f  254 $  1661 

S  255 I   1661 

§  256 §  1661 

§  257 §  1662 

f  258 §  1665 

J  259 §  1666-67 

§  260 §  1668-69 

f  261 f  1675 

«  262 «  1677 

f  263 8  1676 

f  264 S  1678 

f  265 I  1679 

f  266 I  1680 

S  267 §  1681 

f  268 I  1682 

f  270 I  1683 

S  271 §  1684 

S  272 §  1685 

f  278 S  1686 

f  274 §  1691 

§275 §  1692 


Probate  Act. 


Code  C.  P. 


§  276 §  1693 

§  277 f  1695 

fi  278 I  1696 

§  279 §  1697 

§  280 §  1698 

§  281 §  1436 

§  282 I   1411 

§  288 fi  1437 

fi  284 fi  1438 

fi  285 fi  1439 

fi  286 fi  1440 

fi  287 fi  1704-5 

fi  288 fi  1710 

fi  289 fi  1709 

fi  290 fi  1711 

fi  291 fi  2093 

fi  293 fi  1713 

fi  294 fi  1616-17 

fi  295 fi  1718 

fi  296 fi  1719 

fi  297 

fi  298 

I  299 

fi  300  ***'.*.**.'.*  See  fifi 

fi  301  969-971 

fi  302 fi  l'<20 

fi  302 fi  1738 

fi  302 fi  1739 

fi  804 fi  1728 

fi  305 fi  1729 

$805 fi  1741-42 

fi  306 fi  1730 

fi  307 fi  1731 

fi  308 fi  1732 

fi  309 fi  1733 

fi  310 fi  1734 

fi  311 fi  1735 

fi  812 fi  1786 

fi  315 

fi  316 

fi  317 

fi  318 

fi  819  ....  See  Civil  Code 

§320 fifi  1385-1399 

fi  321 

fi  322 
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CORRESPONDING   SECTIONS. 


Probate  Act    Code  G.  P. 

§  323 

§  324  ..; 

§  325 

§  326 

§  32S §  1269 

§  329 S  1271 

i  331 §  1272 

§  336 §  1747 

§  337  .• §  1/48 

fi  338 $  1749 

§  339  §  1750 

§  340 §  1751 

§  341 §  1752 

I  342 §  1763-54 

§  343 i   1754 

§  344 §  1757 

§  345 §  1758 

i   346 §  1759 

§  347 §  1763 

§  348 §  1764 

§  349 §  1765 

§  350 §  1768 

§  351  §  1769 

§  352 §  1770 

I  353 §  1772 

«  354 S  1773 

§  365 I  1777 

«  366 §  1778 

fi  357 fi  1779 

fi  358 fi  1780 

fi  359 fi  1781 

fi  360 fi  1782 


Probate  Act    Code  C.  P. 

fi  361 §  17S3 

§362 fi  1784 

fi  3G3 fi  17S5 

fi  364 fi  1786 

fi  365 fi  1787 

fi  366 fi  1788 

fi  367 fi  1789 

fi  368 fi  1790 

fi  369 fi  1806 

fi  370 fi  1774 

fi  371 fi  1792 

fi  372 fi  1801 

fi  373 fi  1802 

fi  374 fi  1803 

fi  375 fi  1804 

fi  376 fi  1805 

$  377 fi  1800 

fi  378 fi  1793 

fi  379 fi  1794 

fi  380 fi  1795 

fi  381  ..* fi  1796 

fi  382 fi  1776 

fi  383 fi  1807 

fi  384 fi  1775 

fi  385 fi  1791 

fi  386 fi  1797 

«  387 fi  1798 

fi  388 fi  1799 

fi  389 

fi  390 Civil  Code 

fi  391 Sections 

fi  392 264-207 


CORRBSPONDINO    SECTIONS. 
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PRACTICH  ACT. 

Table  of  sections  of  which  there  is  no  corresponding 
section  in  the  Code  of  Civil  Procedure. 


BSCTION 

BNACTBD. 

▲MBIYDSD. 

BXPKATillD. 

CAUBBP. 

CITATION. 

211 

Apr. 

29. 

1861 

1863 :689 

Bj  Code. 

357 

^%  y^  tf% 

Apr. 

29. 

1861 

1864:  66 

Bj  Code. 

863 

Apr. 

29. 

1851 

Bj  Code. 

864 

Apr. 

?^' 

1861 

By  Code. 

366 

Apr. 

29. 

1861 

IS64:  66 

Bj  Code. 

866 

Apr. 

29. 

1851 

1858  :277 
11S64:  66 
1864:  73 

Bj  Code. 

89-  99 

898 

Apr. 

29. 

1861 

1864:  66 

1863 :701 

1869-70 :662 

B7    Code. 

4-  16 

7-  96 
7-256 
9-  70 
16-556 
17-604 
25-189 
26-  36 
36-512 
43-529 

417 

Apr. 

29. 

1861 

1863 :701 

By  Code. 

122-657 
17-604 

418 

Apr. 

29. 

1861 

1868 :702 

By  Code. 

17-604 

410 

Apr. 

55' 

1861 

By  Code. 

26-  36 

420 

Apr. 

29. 

1861 

1863 :701 

By  Code. 

28-300 

421 

Apr. 

29. 

1861 

1863 :702 

36-  97 
9-  70 

422 

* 

Apr. 

29. 

1861 

1861 :621 

1863 :702 

26-  35 
22-115 
22-235 
22-236 
22-660 
26-147 

428 

Apr. 

55* 

1861 

1864:  67 

1863 :702 

26-148 
8-302 

490 

Apr. 

S®' 

1861 

By   Code. 

601 

Apr. 

2^' 

1861 

1863 :278 

1856  :250 

602 

Apr. 

29. 

1861 

1868 :278 

1855  :250 

508 

Apr. 

29. 

1861 

1856  :260 

609 

Apr. 

29. 

1861 

1859  :224 
1862:  88 
1863 :498 

By    Code. 

688 

Apr. 

29, 

1851 

I860 :304 

By    Code. 

637 

Apr. 

29. 

1861 

rt66:708 

By    Code. 

648 

Apr. 

29. 

1851 

1864:  67 

By    Code. 

84-645 
84-646 

649 

Apr. 

29. 

1851 

By   Code. 

676 

.  Apr. 

29, 

1861 

By   Code. 

616 

Apr. 

29. 

1861 

By    Code. 

630 

Apr. 

29. 

1861 

1858 :281 

1864:  71 

• 

CORRBSPONDINQ    8BCTI0N8. 


nCTXON. 


WHACTSD, 


AMKXTOBD. 


CAI«.BBP. 
CZTATIOX. 


682 

642 
644 
648 
649 


Apr.  29,  1861 

Apr.  29,  1861 
Apr.  29,  1861 
Apr.  29,  1861 
Apr.  29,  1861 


1B64:  71 
1866 :199 


1865  :260 
By  Coda. 
By  Code. 
By  Code. 
By  Code. 


PROBATB  ACT. 

Table  of  sections  of  which  there  U  no  corresponding 
section  In  the  Code  of  Ci\il  Procedure. 


SECTION. 

■NACTBD. 

AICBMDSD. 

BBPBAUBD. 

CITATION. 

1 

Apr.  22,  1860 
1861 :448 

1864 :367 

1851 :489 

20-168 

26 

Apr.  22,  1860 
1851 :448 

1851 :489 

124 

Apr.  22.  1860 
1851 :448 

1861 :489 

29-372 
35-313 
35-816 
85-316 
36-823 
48-643 

269 

Apr.  22,  1850 
1851 :448 

1861 :650 

1851 :489 

281 

Apr.  22.  1850 
1851 :448 

1861 :489 

292 

Apr.  22.  1860 
1851 :448 

1861 :663 

1851:489 

296 

Apr.  22,  1850 

1865 :300 

1851 :489 

86-280 

1851 :448 

1861 :664 

49-471 

803 

Apr.  22,  1850 
1851 :448 

1851 :489 

818 

Apr.  22,  1850 

1851 :489 

814 

Apr.  22,  1850 

1856:  88 

1851 :489 
1861 :655 

815 

Apr.  22,  1850 

1851 :489 

816 

Apr.  22,  1850 

1861 :489 

317 

Apr.  22,  1850 

1861 :489 

« 

PRACTICB    ACT. 
NOTB.~Sectlon  numbers  from  649  on  are  numbers  glTen  by  th« 
Editor  of  Practice  Act  in  1854,  and  cover  new  eections  added  and 
supplemental  aectloni. 

PROBATB    ACT. 
NOTB.— Section  numbers  from  818  on  are  numbers  glTen  by  the 
Bdltor  of  Probate  Act  In  1868,  and  cover  new  sections  added  and 
supplemental  sections. 


AN  ACT  TO  ESTABUSH  A 

CODE  OF  CIVIL  PROCEDURE. 


The  People  of  the  State  of  California,  represented  in  Senate 
and  ABsembly,  do  enact  as  follows: 

TITIiB  OF  ACT. 
I  1.    Tltl«  and  dlTislon  of  thli  Toluma. 

f  1.  Title  and  division  of  this  volume.  This  act  shall  be 
known  as  The  Code  of  CItII  Procedure  of  California,  and  Is 
dlTlded  into  four  parts,  as  follows; 

V 

Fart     L  Of  Courts  of  Justice. 

IL  Of  Civil  Actions. 

HL  Of  Special  Proceedings  of  a  Civil  Nature. 

IV.  Of  Bvidence.    En.  Mar.  11, 1S72. 

This  act,  how  cited:  Sec.  19,  post 

Constmetion  of  the  codes  and  of  their  various  sections^ 
See  FoL  Code^  sees.  4478  et  seq. 
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THE 


CODE  OF  CIVIL  PROCEDURE 


OF  CALIFORNIA. 


PRELIMINARY    PROVISIONS. 

f     2.  When  this  code  takes  eftect. 

I     8.  Not  retroactive. 

i     4.  Rule  of  construction  of  this  code. 

I     5.  ProTlslons  similar  to  existing  laws,  how  construed. 

I     6.  Tenure  of  offices  preserved. 

8  7.  Construction  of  repeal  as  to  certain  officers. 
S     8.  Actions,  etc.,  not  affected  by  this  code. 

9  9.  Limitations  shall  continue  to  run. 

10.  Holidays. 

11.  Same. 

12.  Computation  of  time. 

fi  13.  Certain  acts  not  to  be  done  on  holidays. 

f  14.  "Seal"    defined. 

9  16.  Joint  authority. 

I  16.  Words  and  phrases. 

17.  Certain  terms  used  in  this  code  defined. 

18.  Statutes,  etc.,  inconsistent  with  code  repealed. 

19.  This  act,  how  cited,  enumerated,  etc. 

20.  Judicial    remedies   defined. 

21.  Division   of  Judicial   remedies. 

22.  Action  defined. 

23.  Special  proceeding  defined. 

24.  Division  of  actions. 

25.  Civil  actions  arise  out  of  obligations  or  injuries. 

26.  Obligation    defined. 

27.  Division    of    injuries. 

28.  Injuries   to    property. 

29.  Injuries   to    the    person. 

80.  Civil   action,   by  whom  prosecuted. 

81.  Criminal    actions. 
32.  Civil  and  criminal  remedies  not  merged. 

§  2.  When  this  code  takes  effect.  This  code  takes  effect 
at  twelve  o'clock  noon,  on  the  first  day  of  January*  eighteen 
hundred  and  seventy-three.    En.  March  11,  1872. 

Effect  of  codes' generally:  See  Pol.  Code,  sees.  4478  et  seq. 
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il^ep.Cit 

61,  216; 

.  64..  7; 

;  64.  241 ; 

;  64.  430 ; 

66,  308; 

66.  289 

;  66,810 

;  72,  80 

;  74,  76; 

81.  418 ; 

SB,  370 , 

;  83.  464 , 

;  87.  294, 

;  90,  506; 

92,  201 ; 

93,  390 

;  93,  423 

;  94,  43 

;  99,  625 ; 

104,  492 ; 

106,  668 ; 

,  116,  381 ; 

•  118,  383; 

129,  311. 

§  3.  Not  retroactive.  No  part  of  it  is  retroactive,  unless 
expressly  so  declared.    Kn.  March  11, 1872. 

Cal Hep.CIt.  66.  299 ;  69.  289 ;  63.  264 ;  86.  84 ;  96,  201 ; 
106,  680 ;  117.  149. 

Elilect  on  pending  proceedings  and  vested  rights:  See  sec. 
8,  post. 
Effect  of  code  on  existing  statutes:  See  sec.  18.  post 

§  4.  Rule  of  construction  of  this  code.  The  rule  of  the 
cammon  law,  that  statutes  in  derogation  thereof  are  to  he 
strictly  construed,  has  no  application  to  this  code.  The 
code  establishes  the  law  of  this  state  respecting  the  sub- 
jects to  which  it  relates,  and.  its  provisions  and  all  proceed- 
ings under  it  are  to  be  liberally  construed,  with  a  view  to 
effect  its  objects  and  to  promote  Justice.  En.  March  11, 
1872. 

65,     98; 

80.  256; 

91,  833; 

102,  541 ; 

Construction  of  codes  with  relation  to  each  other,  and 
reconciling  conflicts  between  titles,  chapters,  and  articles: 
8ee  Pol.  Code,  sees.  4480  et  scq. 

Rules  for  construction  of  statutes:  See  post,  sees.  1858, 
1859, 1866. 

§  5.  Provisions  similar  to  existing  laws,  how  construed. 
The  provisions  of  this  code,  so  far  as  they  are  substantially 
the  same  as  existing  statutes,  must  be  construed  as  con- 
tinuations thereof,  and  not  as  new  enactments.  En.  March 
11,  1872. 

Cal.Rep.Clt.     60.  613;     64,  241. 

Elffect  of  codes  on  existing  statutes:  See  post,  sec.  18. 

S  6.  Tenure  of  offices  preserved.  All  persons  who  at  the 
time  this  code  takes  effect  hold  office  under  any  of  the  acts 
rei>ealed  continue  to  hold  the  same  according  to  the  tenure 
thereof,  except  those  offices  which  are  not  continued  by  one 
of  the  codes  adopted  at  this  session  of  the  legislature. 
En.  March  11, 1872. 

See  next  section. 

Code  CiT.  Proc.-^. 
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§  7.  Construction  of  repeal  as  to  certain  officers.  When 
any  office  Is  abolished  by  the  repeal  of  any  act,  and  such  act 
is  not  in  substance  re-enacted  or  continued  in  either  of  the 
codes,  such  office  ceases  at  the  time  the  codes  take  effect. 
En.  March  11,  1872. 

Repeals  by  implication:     See  sec.  18,  post. 

S8.  Actions,  etc.,  not  affected  by  this  code.  No  action 
or  proceeding  commenced  before  this  code  takes  effect* 
and  no  right  accrued,  is  affected  by  its  provisions,  but 
the  proceedings  therein  must  conform  to  the  requirements 
of  this  code  as  far  as  applicable.    En.  March  11,  1872. 

Cal.Rep.Clt  47,  69 :  96.  202. 

Similar  provision  in  Civil  Ck>de,  sec  6;  see  also  repeallne 
clause  at  the  end  of  this  code. 

§  9.  Limitations  shall  continue  to  run.  When  a  limita- 
tion or  period  of  time  prescribed  in  any  existng  statute  for 
acquiring  a  right  or  barring  a  remedy,  or  for  any  other  pur- 
pose, has  begun  to  run  before  this  code  goes  into  effect, 
and  the  same  or  any  limitation  is  prescribed  in  this  codei. 
the  time  which  has  already  run  shall  be  deemed  part  of 
the  time  prescribed  as  Such  limitation  by  this  code.  BSn. 
March  11, 1872.    Am'd.  18734,  279. 

CalJt«p.CiL  60.  618 ;  68,  266. 

Existing  actions  not  affected:    See  post,  sec.  861. 
Limitation  of  actions:    See  post,  sees.  312  et  seq. 

§  10.  Holidays.  Holidays  within  the  meaning  of  this 
code  are  every  Sunday,  the  first  day  of  January,  the  twenty- 
second  day  of  February,  the  thirtieth  day  of  May,  the  fourth 
day  of  July,  the  ninth  day  of  September,  the  first  Monday 
in  September,  the  twenty-fifth  day  of  December,  every  day 
on  which  an  election  is  held  throughout  the  state,  and 
every  day  appointed  by  the  President  of  the  United  States, 
or  by  the  governor  of  this  state,  for  a  public  fast,  thanks- 
giving, or  holiday.  If  the  first  day  of  January,  the  twenty- 
second  day  of  February,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  the  ninth  day  of  September,  or  the 
twenty-fifth  day  of  December  fall  upon  a  Sunday,  the  Mon- 
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day  following  is  a  holiday.    Kn.  March  11, 1872.   Am'd.  1880, 
59;  1889.  46;  1893, 186;  1897, 15. 
CalJlep.Cit.     66,  621;  71,  466. 

Nonjudicial  days:  See  post,  184. 

Last  day  falling  on  holiday:  See  post,  sec.  13. 

f  11.  Same.  If  the  first  day  of  January,  the  twenty- 
second  day  of  February,  the  fourth  day  of  July,  or  the 
twenty-fifth  day  of  December,  falls  upon  a  Sunday,  the  Mon- 
day following  is  a  holiday.  En.  March  11,  1872.  Am'd. 
1878-4,  280. 

Cal.Rep.Cit.     68.  847. 

Last  day  falling  on  holiday:  See  post.  sec.  13. 

1 12.  Computation  of  time.  The  time  In  which  any  act 
provided  by  law  is  to  be  done  is  computed  by  excluding  the 
first  day  and  including  the  last,  unless  the  last  day  is  a 
iLollday,  and  then  it  is  also  excluded.   Bn.  March  11, 1872. 

Cal.Rep.Cit.  61.616;     61.832;     61,606;     63.847;     68^20; 

63.  421;  71.  466;     77.  812;     82.  217;     86.  126;  104,  622; 

106.  182;  112.  610;  122.  401;  124.    96;  131.  684;  181,  686; 

182.  688;  186,      4;  186.      6. 

Time,  how  computed,  and  year,  week,  and  day  defined: 
PoL  Code,  sees.  8266  et  seq. 

f  13.  Certain  acts  not  to  be  done  on  holidays.  When- 
ever any  act  of  a  secular  nature,  other  than  a  work  of 
necessl^  or  mercy.  Is  appointed  by  law  or  contract  to  be 
performed  upon  a  particular  day,  which  day  falls  upon  a 
holiday,  such  act  may  be  performed  upon  the  next  business 
day,  with  the  same  effect  as  if  it  had  been  performed  upon 
the  day  appointed.    En.  March  11, 1872. 

CaLR«p.Cit.    71,  466;  110,  661;  121,  100;  136.  183., 

f  14k  **  Seal  **  defined.  When  the  seal  of  a  court,  public 
officer,  or  person,  is  required  by  law  to  be  affixed  to  any 
paper,  the  word  "  seal "  includes  an  impression  of  such  seal 
uj^n  the  paper  alone,  as  well  as  upon  wax  or  a  wafer 
affixed  thereto.    Bn.  March  11, 1872. 

Seals:    See  post,  sees.  147-163.  1929-1934. 
Distinction  between  sealed  and  unsealed  instruments 
abolished  by  Civil  Code,  sec.  1629. 
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§  15.  Joint  authority.  Words  giTing  a  Joint  authority  to 
three  or  more  public  officers  or  other  persons  are  construed 
as  giving  such  authority  to  a  majority  of  them,  unless  it  is 
otherwfse  expressed  In  the  act  giving  the  authority.  £hi. 
March  11.  1872. 

CaI.Rep.CIL     63,  258. 

§  16.  Words  and  phraseai  Words  and  phrases  are  con- 
strued according  to  the  context  and  the  approved  usage  of 
the  language;  hut  technical  words  and  phrases,  and  such 
others  as  have  acquired  a  peculiar  and  appropriate  meaning 
in  law,  or  are  defined  in  the  succeeding  section,  are  .to  be 
construed  according  to  such  peculiar  and  appropriate 
meaning  or  definition.    B3n.  March  11,  1872. 

Cal.Rep.Clt.     92,  245;  180,  677;  131,  293. 

S  17.  Certain  terms  used  in  this  code  defined.  Words 
used  in  this  code  in  the  present  tense  Include  the  future  as 
well  as  the  present;  words  used  in  the  masculine  gender 
include  the  feminine  and  neuter;  the  singular  number  in- 
cludes the  plural,  and  the  plural  the  singular;  the  word 
"  person  "  includes  a  corporation  as  well  as  a  natural  per- 
son ;  the  word  "  county "  includes  "  city  and  county " ; 
writing  includes  printing  and  typewriting;  oath  includes 
affirmation  or  declaration;  and  every  mode  of  oral  state- 
ment, under  oath  or  affirmation,  is  embraced  by  the  term 
"testify,"  and  every  .written  one  in  the  term  'depose": 
signature  or  subscription  includes  mark,  when  the  person 
cannot  write,  his  name  being  written  near  it  by  a  person 
who  writes  his  own  name  as  a  witness;  provided,  that 
when  a  signature  is  by  mark  it  must,  in  order  that  the 
same  may  be  acknowledged  or  may  serve  as  the  signature 
to  any  sworn  statement,  be  witnessed  by  two  persons  who 
must  subscribe  their  own  names  as  witness  thereto. 

The  following  words  have  in  this  code  the  signification 
attached  to  them  in  this  section,  unless  otherwise  apparent 
from  the  context: 

1.  The  word  "  property  "  includes  both  real  and  personal 
property; 

2.  The  words  "real  property"  are  coextensive  with 
lands,  tenements,  and  hereditaments; 
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3.  The  words  "  personal  property  "  Include  money,  goods, 
chattels,  things  In  action,  and  evidences  of  debt; 

4.  The  word  "month"  means  a  calendar  month,  unlesB 
otherwise  expressed; 

6.  The  word  "will"  Includes  codicil; 

6.  The  word  "  writ "  signifies  an  order  or  precept  In  writ- 
ins,  issued  in  the  name  of  the  people,  or  of  a  court  or 
judicial  officer;  and  the  word  "  process  "  a  writ  or  summons 
issued  in  the  course  of  Judicial  proceedings; 

7.  The  word  "  state/'  when  applied  to  the  different  parts 
of  the  United  States,  Includes  the  District  of  Columbia  and 
tne  territories;  and  the  words  "United  States"  may  in- 
clude the  district  and  territories; 

8.  The  word  "section"  wheneyer  hereinafter  employed, 
reifers  to  a  section  of  this  code,  unless  some  other  code  or 
statute  is  expressly  mentioned. 

9.  The  word  "  affinity  "  when  applied  to  the  marriage  re- 
lation, signifies  the  connection  existing  in  consequence  of 
marriage,  between  each  of  the  married  persons  and  the 
blood  relatives  of  the  other.  En.  March  11,  1872.  Am'd. 
1873-4,  280;  1903, 184. 

CalJlep.Clt.     54,  178;     66,  289;  121,  686;  135,  674;  186.  674^ 
Subd.  8—131,    89. 

Prac.  Act,  sec.  647.    En.  April  29,  1861. 
Notice  defined:   See  Pol.  Code,  sec.  4175. 
Process  defined:   See  Pol.  Ck>de,  sec.  4175. 
Words  used  in  boimdarles  are  defined  in  sections  3903  to 
8907  of  the  Political  Code. 

§  18>  Statutes,  etc,  Inconsistent  with  code  repealed.  No 
statute,  law,  or  rule  is  continued  in  force,  because  it  is  con- 
sistent with  the  provisions  of  this  code  on  the  same 
subject;  but  in  all  cases  provided  for  by  this  code,  all 
statutes,  laws,  and  rules  heretofore  in  force  in  this  state, 
whether  consistent  or  not  with  the  provisions  of  this  code, 
unless  expressly  continued  in  force  by  it,  are  repealed  and 
abrogated.  This  repeal  or  abrogation  does  not  revive  any 
former  law  heretofore  repealed,  nor  does  It  affect  any  right 
already  existing  or  accrued,  or  any  action  or  proceeding 
already  taken,  except  as  in  this  code  provided;  nor  does  It 
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affect  any  private  statute  not  expressly  repealed.     En. 
March  11.  1872. 

Cal.Rep.ClL  47.  69;  49.697;  66.  95;  63.680;  64.  8; 
64.234;  64.243;  64.258;  66,803;  78.269;  80.486; 
98.  424. 

SSffect  of  code  on  prior  statutes:  See  ante,  sec.  8;  also  re- 
pealing clause  at  the  end  of  this  code. 
Limitations,  effect  of  code  on;  See  ante,  sec  9. 
Retroactive  effect:    See  sec.  8,  ante. 
Statutes  continued  in  force:    See  PoL  Code,  sees.  18, 19. 
Vested  rights:    See  sec.  8,  ante. 

§  19.  This  act,  how  cited,  enumerated,  etc.  This  act, 
whenever  cited,  enumerated,  referred  to,  or  amended,  may 
he  designated  simply  as  the  "Code  of  Civil  Procedure," 
adding,  when  necessary^  the  number  of  the  section.  Bn. 
March  11, 1872. 

f20.  Judicial  remedies  defined..  Judicial  remedies  are 
such  as  are  administered  by  the  courts  of  Justice,  or  by 
Judicial  officers  empowered  for  that  purpose  by  the  consti- 
tution and  statutes  of  this  state.    En.  March  11, 1872. 

Cal.Rep.Cit.    71.  897 ;  186,  14. 

§  21.  Division  of  Judicial  remedies.  These  remedies  are 
divided  into  two  classes: 

1.  Actions;  and, 

2.  Special  proceedings.    En.  March  11, 1872. 

Cal.Rep.CiL     118,  661;  118,  668;  136,  14. 

§  22  Action  defined.  An  action  is  an  ordinary  proceed- 
ing in  a  court  of  Justice,  by  which  one  party  prosecutes 
another,  for  the  enforcement  or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or  the  punishment  of  a 
public  offense.    En.  March  11,  1872. 

CaLRep.ClL     72.839;     78.466;     88.879;     89.106;     99,170; 

117.  887;  118.  841;  118.  661;  118,  662;  118.  668;  185.    14; 
138.  681. 

§23.  Special  proceeding  defined.  EiVery  other  remedy 
is  a  special  proceeding.    En.  March  11, 1872. 

Cal.Rep.Cit.     88.  879;     89.  106;     92.  248;  117.  887;  118.  661; 

118,  662;  118.  663;  127,  661;  186,    14. 


21  PBBLIMINABY  PROVISIONS.  H  24-30 

Special  proceedings:  See  sees.  62,  76,  1022,  and  part 
three  of  this  code,  generally. 

Special  proceedings  of  a  ciTil  nature:  See  post,  part 
three,  sees.  1063  et  seq. 

1 24b    Division  of  actions.    Actions  are  of  two  kinds: 

1.  ClYll;  and, 

2.  Criminal'.    En.  March  11,  1872. 

ClYll  action,  form  of:  See  sec.  307,  post. 
Criminal  action:  See  sec.  31,  post. 

§  25.  Civil  actions  arise  out  of  obligations  or  Injuries.  A 
dvU  action  arises  out  of: 

1.  An  obligation; 

2.  An  injury.    En.  March  11, 1872. 
Cal.Rep.Clt     49,  466;  89,  170;  118,  341. 

1 26.  Obligation  defined.  An  obligation  is  a  legal  duty, 
by  which  one  person  is  bound  to  do  or  not  to  do  a  certain 
thing,  and  arises  from: 

1.  Contract;  or, 

2.  Operation  of  law.  En.  March  11,  1872.  Am'd.  1873-4, 
281. 

Cal.R6p.Cit.     99,  170. 

Obligation,  what:    See  Civ.  Code,  sees.  1427, 1428. 

§  27.    Division  of  injuries.    An  injury  is  of  two  kinds r 

1.  To  the  person;  and, 

2.  To  property.  En.  March  11,  1872, 

128.  Injuries  to  property.  An  injury  to  property  con* 
aiatB  in  depriving  Its  owner  of  the  benefit  of  it,  which  is 
done  by  taking,  withholding,  deteriorating  or  destroying  it. 
En.  March  11, 1872. 

§29.  Injuries  to  the  person.  Every  other  injury  is  an 
injury  to  the  person.    En.  March  11, 1872. 

1 30.  Civil  action,  by  whom  prosecuted.  A  civil  action 
is  prosecuted  by  one  party  against  another  for  the  enforce- 
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ment  or  protection  of  a  right,  or  the  redress  or  preventioii 
of  a  wrong.   En.  March  11, 1S72. 

CalJtep.CiL     104.  18;  109.  655. 

Forms  of  action:    See  post,  sec  807. 

§  31.  Criminal  actions.  The  Penal  Code  defines  and  pro- 
vides for  the  prosecution  of  a  criminal  action.  Bn.  March 
11, 1872. 

Criminal  action  defined:  See  Pen.  Code,  sec.  688. 

1 82.  Civil  and  erirnlnal  remedies  not  mergsd.  When 
the  violation  of  a  right  admits  of  both  a  civil  and  criminal 
remedy,  the  right  to  prosecute  the  one  is  not  merged  in 
the  other.   Bn.  March  11, 1872. 


PART  I. 

OF  COURTS  OF  JUSTICB. 


TITLE    I. 
ORGANIZATION  AND  JURISDICTION. 

Chapter  L  CourU  of  Justice  in  General,  f  |  88,  84. 

n.  Court  of  Impeachment,  %%  86-89. 

nL  Supreme  Court,  %%  40-67. 

IV.  Superior  Court,  IS  6&>79. 

V.  Justices' Courts,  If  86-116» 

VL  Police  Courts,  1 121. 

VIL  General  Provisions  Respecting  Courts  of  Jus* 
tice,  II  124-168. 

[Part  I,  II  88-804,  amended  and  In  effect  April  1»  1880. 
Amendments  1880,  21  et  seq.] 

CHAPTER  L 

COURTS  OF  JU8TI0B  IN  OBNBRAli, 

i  88.    TIM  ■•▼•ral  conrti  of  fid*  itttto. 
i  Si.    Courts  of  record. 

188.  The  several  courts  of  this  state.  The  following 
are  the  courts  of  Justice  of  this  state: 

1.  The  court  of  impeachments; 

1  The  supreme  court; 

8.  The  superior  courts; 

4.  The  Justices'  courts; 

6.  The  police  courts  and  such  other  inferior  courts  as 
the  legislature  may  establish  in  any  incorporated  city  or 
town,  or  dty  and  county.  Bn.  March  11, 1872.  Am'd.  1880, 21. 

Judicial  department    See  Const  Cal.,  arts.  8,  6. 
For  subd.  6,  see  Const  Cal.,  art  6,  sec.  18. 
Jurisdiction  of  the  above  courts  is  considered,  post,  ia 
the  yarious  chapters  treating  thereot 
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Court  of  impeachment:     See  post,  sees.  36  et  seq. 
Supremo  Court:     See  post,  sees.  40  et  seq. 
Superior  courts:  See  post,  sees.  65  et  seq. 
Justices'  courts:  bee  post,  sees.  85  et  seq. 
Police  courts:    See  post,  sec.  121. 

1 34.  Courts  of  record.  The  courts  enumerated  In  the 
first  three  subdivisions  of  the  last  preceding  section  are 
courts  of  record.    En.  March  11, 1872.    Am'd.  1880,  21. 

Courts  of  record:  See  Const  Cal.,  art  6,  sec.  12* 

1 35.  Bn.  March  11,  1872.    Rep.  1880,  21. 

CHAPTER  11. 

COUET  OF  IMPSACHMBNT. 

f  86.  Members   of   the   court. 

9  87.  Jurisdiction. 

I  88.  Officers  of  the  court. 

S  89.  Trial  of  Impeachments  provided  for  !n  the  Penal  Coda. 

S  86.  Members  of  the  court.  The  court  of  impeachment 
is  the  senate;  when  sitting  as  such  court,  the  senators  shall 
be  upon  oath;  and  at  least  two-thirds  of  the  members 
elected  shall  be  necessary  to  constitute  a  quorum.  Bn. 
March  11,  1872.    Am'd.  1880,  22. 

Cal.Rep.Clt.     107,  118. 

1 37.  Jurisdiction.  The  court  has  jurisdiction  to  trjr 
impeachments,  when  presented  by  the  assembly,  of  the 
governor,  Ueutenant-^oyeraor^  secretary  of  state,  con- 
troller, treasurer,  attorney-general,  suryeyor^general,  chief 
justice  of  the  supreme  court,  associate  justices  of  the 
supreme  court,  and  judges  of  the  superior  courts  for  any 
misdemeanor  in  office.    En.  March  11, 1872.    Am'd.  1880,  22. 

Jurisdiction:    See  Const  Cal.,  art  4,  sec.  18. 

$  38.  OfFicers  of  the  court.  The  officers  of  the  senate 
are  the  officers  of  the  court  En.  Mar.  11,  1872.  Am'd. 
1880,  22. 

S  39.  Trial  of  Impeachments  provided  for  In  the  Penal 
Code.  Proceedings  on  the  trial  of  Impeachmenta  are  pro- 
vided for  in  the  Penal  Code.    En.  Stats.  1880,  22. 

Proceedings  for  removal:    See  Pen.  Code,  sees.  737  et  sea. 
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S  40.  Justices,  elections,  and  terms  of  office.  The  su- 
preme court  shall  consist  of  a  chief  Justice  and  six 
associate  justices,  who  shall. be  elected  by  the  quallfled 
electors  of  the  state  at  large,  at  the  general  state  elections 
next  preceding  the  expiration  of  the  terms  of  office  of  their 
predecessors  respectively,  and  hold  their  offices  for  the 
term  of  twelve  years  from  and  after  the  first  Monday  after 
the  first  day  of  January  next  succeeding  their  election; 
provided,  that  of  the  justices  elected  at  the  general  state 
election  of  eighteen  hundred  and  seventy-nine,  the  chief 
justice  shall  go  out  of  office  at  the  end  of  eleven  years  and 
the  six  associate  justices  shall  have  so  classified,  or  shall 
80  classify  themselves,  by  lot,  that  two  of  them  shall  go  out 
of  office  at  the  end  of  three  years,  two  of  them  at  the  end  of 
seven  years,  and  two  of  them  at  the  end  of  eleven  years, 
from  the  first  Monday  after  the  first  day  of  January, 
eighteen  hundred  and  eighty;  and  an  entry  of  such  classi- 
fication shall  have  been  or  shall  be  made  in  the  minutes  of 
the  court  in  bank,  signed  by  them,  and  a  duplicate  thereof 
filed  in  the  office  of  the  secretary  of  state.  En.  March  11, 
1873.    AmU  1880,  22. 

Supreme  court:    See  Const.  Cal.,  art.  6,  sees.  2,  3. 
Eligibility:     See  post,  sec.  156. 
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Jarisdiction  of  supreme  court:    See  post,  sees.  50-68. 
Acts  relating  to  supreme  court  commission:     See  po8t» 
Appendix,  Courts. 

i  41.  Computation  of  years  of  office.  Tbe  years  during 
which  a  justice  of  the  supreme  court  is  to  hold  office  are 
to  be  computed  respectively  from  and  including  the  first 
Monday  after  the  first  day  of  January  of  any  one  year  to 
and  excluding  the  first  Monday  after  the  first  day  of  Jan- 
uary of  the  next  succeeding  year.  En.  March  11,  1872. 
Am'd.  1880.  28. 

Term,  when  commenced:    See  Const  Cal.,  art  6,  sec  3. 

1 42.  Vacancies.  If  a  vacancy  occur  in  the  office  of  a 
justice  of  the  supreme  court,  the  governor  shall  appoint 
an  eligible  person  to  hold  the  office  until  the  election  and 
qualiflcatlon  of  a  justice  to  fill  the  vacancy,  which  election 
shall  take  place  at  the  next  succeeding  general  election; 
and  the  justice  so  elected  shall  hold  the  office  for  the  re- 
mainder of  the  unexpired  term  of  his  predecessor.  En. 
March  11, 1872.    Am'd.  1880,  23. 

Vacancy  in  office:    See  Const  Cal.,  art  6,  sec  3. 

Vacancy:  See  the  subject  generally,  PoL  Code,  sees. 
996  et  seq. 

Absence  or  inability  of  chief  justice  to  act:  See  post* 
sec.  46. 

Vacancy  in  office  of  judge  does  not  affect  pending  pro- 
ceedings: See  post  sec  184. 

i  43.  Departments*  There  shall  be  two  departments  ot 
the  supreme  court  denominated  respectively  department 
one  and  department  two.  The  chief  justice  shall  assign 
three  of  the  associate  justices  to  each  department  and 
such  assignment  may  be  changed  by  him  from  time  to  time; 
provided,  that  the  associate  justices  shall  be  competent  to 
sit  in  either  department  and  may  interchange  with  one 
another  by  agreement  among  themselves,  or  if  no  such 
agreement  be  made,  as  ordered  by  the  chief  justice.  The 
chief  justice  may  sit  in  either  department,  and  shall  pre- 
side when  so  sitting;  but  the  justices  assigned  to  each  de- 
partment shall  select  one  of  their  number  as  presiding 
justice.    Each  of  the  departments  shall  have  the  power  to 
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hear  and  determine  causes  and  all  questions  arising  there- 
in, subject  to  the  proirlsions  in  relation  to  the  court  in  bank. 
The  presence  of  three  justices  shall  be  necessary  to  tran- 
sact any  business  in  either  of  the  departments,  except  such 
as  may  be  done  at  chambers;  but  one  or  more  of  the  jus- 
tices may  adjourn  from  time  to  time  with  the  same  effect 
as  if  all  were  present,  and  the  concurrence  of  three  justices 
shall  be  necessary  to  pronounce  a  judgment;  provided,  that 
if  three  do  not  concur,  the  cause  may  be  reheard  in  the 
same  department,  or  transmitted  to  the  other  department, 
or  to  the  court  in  bank.  En.  March  11,  1872.  Am'd.  1873- 
i  281;  1880,  23. 

Cal.Rep.Clt.     104,  136. 

Departments:    See  Ck>n8t.  Cal.,  art  6,  sec.  2. 

1 44  Apportionment  of  business.  The  chief  Justice  shall 
apportion  the  business  to  the  departments,  and  may,  in  his 
discretion,  order  any  cause  pending  before  the  court  to  be 
heard  and  decided  by  the  court  in  bank.  The  order  may  be 
made  before  or  after  judgment  pronounced  by  a  depart- 
ment; but  when  a  cause  has  been  allotted  to  one  of  the 
departments  and  a  judgment  pronounced  therein,  the  order 
must  be  made  within  thirty  days  after  such  judgment,  and 
concurred  in  by  two  associate  justices;  and  if  so  made,  it 
shall  hare  the  effect  to  vacate  and  set  aside  the  judgment. 
Any  four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  cause  to  be  heard  in  bank.  If  the  order 
be  not  made  within  the  time  above  limited,  the  judgment 
shall  be  final;  provided  that  no  judgment  by  a  department 
shall  become  final  until  the  expiration  of  the  period  of 
thirty  days  aforesaid,  unless  approved  by  the  chief  justice 
in  writing,  with  the  concurrence  of  two  associate  justices. 
Bn.  March  11, 1872.    Am'd.  1880,  23. 

Similar  provision  in  constitution:  See  Const,  art  6, 
sec.  2. 

145.  Court  In  bank.  The  chief  justice,  or  any  four 
justices,  may  convene  the  court  in  bank  at  any  time,  and 
the  chief  justice  shall  be  the  presiding  justice  of  the  court 
when  so  convened.  The  presence  of  four  justices  shall  be 
necessary  to  transact  any  business,  and  the  concurrence  of 

Cod«  CiT.  Proc.-4. 
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four  justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  the  court  in  bank;  provided,  that 
if  four  justices  so  present  do  not  concur  in  a  judgment, 
then  all  the  justices  qualified  to  sit  in  the  cause  shall  hear 
the  argument,  but  to  render  a  judgment  a  concurrence  of 
four  justices  shall  be  necessary;  and  every  judgment  of  the 
court  in  bank  shall  be  final,  except  in  cases  in  which  no 
previous  judgment  has  been  rendered  in  one  of  the  depart- 
ments, and  in  such  cases  the  judgment  of  the  court  in  bank 
shall  be  final,  unless  within  thirty  days  after  such  judgment 
an  order  be  made  in  writing,  signed  by  .five  justices,  grant- 
ing a  rehearing.    En.  March  11,  1872.    Am'd.  1880,  24. 

CaLRep.Cit.     72.540;     81.460;     81,466;     81,470;     81,472; 
81,  475;     81.  477;     81.  480. 

Const  Cal.,  art.  6,  sec.  2. 

S46.  Absence  or  disability  of  chief  justice.  In  case  of 
the  absence  of  the  chief  justice  from  the  place  at  which 
the  court  In  bank  is  held,  or  his  inability  to  act,  the  asso- 
ciate justices  shall  select  one  of  their  own  nimiber  to  pei^ 
form  the  duties  and  exercise  the  powers  of  the  chief 
justice  during  such  absence  or  inability  to  act.  En.  March 
11,1872.    AmU1880,  24. 

Const  X^al.,  art.  6,  sec.  2. 

§47.  Sessions.  The  supreme  court  shall  always  be 
open  for  the  transaction  of  business.  It  shall  hold  regular 
sessions  for  the  hearing  of  causes,  either  in  bank,  or  in 
one  or  both  of  its  departments,  at  the  capital  of  the  state, 
commencing  on  the  first  Mondays  of  May  and  second  Mon- 
days of  November;  at  the  city  and  county  of  San  Francisco, 
commencing  on  the  second  Mondays  of  January  and  third 
Mondays  of  July;  and  at  the  city  of  Los  Angeles,  com- 
mencing on  the  first  Mondays  of  April  and  second  Mondays 
of  October;  and  special  sessions  at  either  of  the  above- 
named  places  at  such  other  times  as  may  be  prescribed  by 
the  justices  thereof.  The  justices  and  officers  of  the  su- 
preme court  shall  be  allowed  their  actual  traveling  ex- 
penses  in  going  to  and  from  their  respective  places  of 
residence  upon  the  business  of  the  court,  or  to  attend  Its 
sessions.  If  proper  rooms  in  which  to  hold  the  court,  and 
for  the  accommodation  of  the  officers  thereof,  are  not  pro- 
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Tided  by  the  state,  together  with  attendants,  fnmiturep  fuel, 
lights,  and  stationery,  suitable  and  sufficient  for  the  tran- 
saction of  business,  the  court,  or  any  three  justices  thereof, 
may  direct  the  clerk  of  the  supreme  court  to  provide  such 
rooms,  attendants,  furniture,  fuel,  lights,  and  stationery; 
and  the  expenses  thereof,  certified  by  any  three  justices  to 
be  correct,  shall  be  paid  out  of  the  state  treasury,  for  which 
expenses,  and  to  defray  the  traveling  expenses  of  the  jus- 
tices and  officers  of  the  supreme  court  above  mentioned,  a 
sufficient  sum  shall  be  annually  appropriated  out  of  any 
funds  in  the  state  treasury  not  otherwise  appropriated. 
1  he  moneys  so  appropriated  shall  be  subject  to  the  order 
of  the  clerk  of  the  supreme  court,  and  be  by  him  disbursed 
on  proper  vouchers,  and  the  same  shall  be  accounted  for  by 
him  in  annual  settlements  with  the  controller  of  state  on 
the  first  Monday  of  December  of  each  year.  En.  March  11, 
1872.    Am'd.  1880,  24. 

CaJ.Rep.Cit.     74,  606;  74,  607. 

Always  open:  Const  Cal.,  art  6,  sec.  2,  and  sec.  134,  post 

848.  Adjournments.  Adjournments  from  day  to  day 
or  from  time  to  time,  are  to  be  construed  as  recesses  in  the 
sessions,  and  shall  not  prevent  the  court,  or  either  of  its 
departments,  from  sitting  at  any  time.  En.  March  11, 1872. 
Am'd.  1880,  25. 

Const  Cal.,  art.  6,  sec.  2. 

Terms  of  court:  This  section,  with  section  74,  post,  does 
away  with  the  terms  of  courts.  See  also,  post,  sections  88 
and  104  as  to  justices'  courts.  • 

S4d.  Decisions  In  writing.  In  the  determination  of 
causes,  all  decisions  of  the  supreme  court  in  bank,  or  in 
departments,  shall  be  given  in  writing,  and  the  grounds  of 
the  decision  shall  be  stated.  En.  March  11,  1872.  Am'd. 
1877-78,  22;  1880,  25. 

Const  Cal.,  art  6,  sec.  2. 

1 50.    Jurisdiction  of  two  kinds.    The  jurisdiction  of  the 
supreme  court  is  of  two  kljods: 

1.  Original;  and, 

2.  Appellate.  En.  March  11,  1872.  Am'd.  1873-4,  896; 
1877-8,  22;  1880,  25. 

See  subsequent  sections  of  this  chapter. 
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fi  51.  Original  Jurisdiction.  In  the  exercise  of  Its  original 
jurisdiction  the  supreme  court  shall  have  power  to  issue 
writs  of  mandamus,  certiorari,  prohibition,  and  habeas 
corpus;  and  it  shall  also  have  power  to  issue  all  other 
writs  necessary  and  proper  to  the  complete  exercise  of  its 
appellate  jurisdiction.    En.  1877-8,'  22.    Am'd.  1880,  25. 

Cal.Rep.Cit     81,  616. 

Const  Cal.,  art.  6,  sec.  4. 

Mandamus:   Post,  sees.  54,  76, 165, 1084  et  seq.,  1108-1110. 

Certiorari:    Post,  sees.  54,  76, 165,  1067  et  seq.,  1108-1110. 

Prohibition:  Post,  sees.  54,  76, 165, 1102  et  seq.,  1108-1110. 

Habeas  corpus:  See  Const,  art  6,  sec.  4;  also,  post, 
sees.  54,  76, 165;  generally.  Pen.  Code^secs.  1473  et  seq. 

Injunction:  Post,  sees.  54,  76,  165,  356,  525  et  seq.,  746, 
1341. 

Scire  facias  abolished:   Post,  sec.  802. 

Quo  warranto:    Post,  sees.  76,  803-810. 

Writ:  Defined,  ante  sec.  17;  seal:  Post,  sec.  153;  issu- 
ance: Post,  sec.  54;  serviee  by  telegraph:  Post,  sec.  1017. 

Powers  of  single  justice  to  issue  writs:   See  post,  sec  64. 

Ne  exeat:    See  post,  sees.  478  et  seq. 

I  52.  Appellate  Jurisdiction.  The  supreme  court  shall 
have  appellate  jurisdiction: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  justices' 
courts. 

2.  In  all  cases  at  law  which  involve  the  title  or  possession 
of  real  estate,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll  or  municipal  fine,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceedings 
in  insolvency,  actions  to  prevent  or  abate  a  nuisance,  and 
in  all  such  probate  matters  as  may  be  provided  by  law. 

4.  In  all  special  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment  or 
information,  in  a  court  of  record,  on  questions  of  law  alone. 
En.  Stats.  1880,  25. 

Cal.Rep.Clt     60.  115;  60,  654;  67,  212;  118,  486;  184.  612. 

Appellate  jurisdiction:    Const.  Cal.,  art  6,  sec.  4. 
Appeals  in  general :     Sees.  936  et  seq. 
Appeals  to  supreme  court:    Sees.  963  et  seq. 
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153.  Powers  In  appealed  cases.  The  supreme  court 
may  affirm,  reyerse,  or  modify  any  judgment  or  order 
appealed  from,  and  may  direct  the  proper  Judgment  or 
order  to  be  entered,  or  direct  a  new  trial  or  further  pro- 
ceedings to  be  had.  The  decision  of  the  court  shall  be 
given  in  writing,  and  in  giving  its  decision,  if  a  new  trial 
be  granted,  the  court  shall  pass  upon  and  determine  all 
tne  questions  of  law  Inyolved  in  the  case,  presented  upon 
Boch  appeal,  and  necessary  to  the  final  determination  of 
the  case.  Its  judgment  in  appealed  cases  shall  be  remitted 
to  the  court  from  which  the  appeal  was  taken.  En.  Stats. 
mo,  25. 

Cal.Rep.Cit.     60,  471 ;  81,  466 ;  118.  469 ;  132,  285. 

Errors  and  defects  are  to  be  disregarded:    Post,  sec.  476. 
Records,  though  not  conclusive,  are  presumed  correctly 
to  determine  the  rights  of  the  parties:    Sec.  1963,  subd.  17. 
Costs  on  appeal:    Post,  sec.  1027. 
Remittitur:   Post,  sec.  958. 

§54.  Concurrence  necessary  to  transact  business.  The 
concurrence  of  three  justices  of  the  supreme  court 
is  necessary  for  the  issuance  of  any  writ,  or  the  trans- 
action of  any  business,  except  such  as  can  be  done  at 
chambers;  provided,  tha£  each  of  the  justices  shall  have 
power  to  issue  writs  of  habeas  corpus  to  any  part  of  the 
Btate  upon  petition  by  or  on  behalf  of  any  person  held  in 
actual  custody,  and  may  make  such  writs  returnable  before 
Umself  or  the  supreme  court,  or  any  department,  or  judge 
thereof,  or  before  any  superior  court  in  the  state  or  any 
judge  thereof.    En  March  11,  1872.    Am'd.  1880,  25. 

See  Const.  Cal.,  art.  6,  sec.  2. 

Business  at  chambers:     Post,  sec.  165. 

Habeas  corpus:  See  U.  S.  Const.,  art.  8,  Amdts.,  and 
Const  Cal.,  art.  6,  sec.  4;  also,  post,  sees.  54,  76,  165; 
generally,  Pen.  Code,  sees.  1268  et  seq.,  1473  et  seq.,  1492 
et  seq. 

155.  Transfer  of  books,  papers,  and  actions.  All 
records,  books,  papers,  causes,  actions,  proceedings,  and 
appeals  lodged,  deposited,  or  pending  In  the  supreme  court 
abolished  by  the  constitution,  are  transferred  to  the  su- 
preme court  herein  provided  for,  which  has  the  same  power 
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and  Jurisdiction  over  them  as  If  they  had  been  in  the  first 
instance  lodged,  deposited,  filed,  or  commenced  therefn. 
or,  in  cases  of  appeal,  appealed  thereto.  En.  March  11, 
1872.    Am'd.  1880,  25. 

Const  Cal.,  art.  22,  sec.  8« 

S56.  Remittiturs  In  transferred  cases.  In  all  cases  of 
appeal  transferred  to  the  supreme  court,  its  Judgments 
shall  be  remitted  to  the  superior  courts  of  the  counties, 
or  cities  and  counties,  from  which  the  appeals  were  taken 
respectively,  with  the  same  force  and  effect  as  if  said 
cases  had  been  appealed  to  the  supreme  court  from  sach 
superior  courts.    Bn.  March  11, 1872.    Am'd.  1880,  26. 

S  57.  Appeals  In  probate  proceedings  and  contested 
election  cases.  Appeals  in  probate  proceedings  and  con- 
tested election  cases  shall  be  given  preference  in  hearing 
in  the  supreme  court,  and  be  placed  on  the  calendar  in 
the  order  of  their  date  of  issue,  next  after  cases  in  which 
the  people  of  the  state  are  parties.  En.  March  11,  1872. 
En.  Stats.  1887,  82.    Am'd.  1903,  69. 

OalJtep.Clt  46,  243;  47,  606;  49,  467;  184,  612. 

I  58  En.  March  11.  1872.  Am'd.  1873-4,  397;  1875-6,  83. 
Rep.  1880,  21. 

i  59.    En.  March  11, 1872.  Am'd.  1875-6,  83.    Rep.  1880,  21. 

§  60.  En.  March  11,  1872.  Am'd.  1877-8,  93.  Rep.  1880, 
21. 

161.  En.  March  11, 1872.     Rep.  1880, 21. 
Cal.Rep.Cit.  71,  897. 

162.  En.  March  11, 1872.    Rep.  1880, 21. 

163.  En.  March  11, 1872.    Rep.  1880, 2L 

164.  En.  March  11, 1872.   Am'd.  18764, 84.  Rep.  1880,  SL 
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H5.  Judges  and  elections.  There  shall  be  In  each  of 
the  organized  counties,  or  cities  and  counties,  of  the  state, 
a  superior  court,-  for  each  of  which  one  judge,  and  for 
some  of  which  two  or  more  judges,  as  hereinafter  in  sub- 
sequent sections  specially  provided,  shall  be  elected  by 
the  qualified  electors  of  the  county,  or  city  and  county,  at 
the  general  state  elections  next  preceding  the  expiration 
of  the  terms  of  office  of  their  predecessors  respectively; 
provided,  that  in  and  for  the  counties  of  Yuba  and  Sutter 
combined,  only  one  superior  Judge  shall  be  elected,  who 
shall  hold  the  superior  courts  of  both  said  counties,  and 
in  accordance  with  such  rules  for  the  dispatch  of  business 
in  both  said  counties  as  he  may  adopt.  En.  March  11, 1872. 
Am'd.  1880,  26. 

Number  of  superior  judges:    See  Const.  Cal.,  art.  6,  sec.  6. 

Jurisdiction  of  superior  courts:     See  post,  sees.  75-78. 

Acts  increasing  and  reducing  number  of  judges  in  various 
counties:     See  post,  Appendix,  Courts. 

Separate  judges  for  Sutter  and  Yuba:  See  Stats.  1897, 
p.  48. 

166.  Superior  courts  of  two  or  more  judges.  In  each 
of  the  counties  of  Alameda,  Los  Angeles,  Sacramento,  San 
Joaquin,  Santa  Clara,  and  Sonoma,  there  shall  be  elected 
two  judges  of  the  superior  court;  and  in  each  of  said 
counties,  and  In  any  county,  or  city  and  county,  other  than 
the  city  and  county  of  San  Francisco,  in  which  there  shall 
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be  more  than  one  Judge  of  the  superior  court,  t^e  Judges 
of  such  court  may  hold  as  many  sessions  of  said  court 
at  the  same  time  as  there  are  judges  thereof,  and  shall 
apportion  the  business  among  themselves  as  equally  as 
may  be.    En.  March  11, 1872.    Am'd.  1880,  26. 

Number  of  superior  Judges:  See  Const.  Cal.,  art.  6,  sees. 
6,7. 

Acts  increasing  and  reducing  number  of  judges  in  yarious 
counties:    See  post.  Appendix,  Courts. 

S  67.  Superior  court  of  the  city  and  county  of  San 
Francisco.  In  the  city  and  county  of  San  Francisco  there 
shall  be  elected  twelve  Judges  of  the  superior  court,  any 
one  or  more  of  whom  may  hold  court;  and  there  may  be 
as  many  sessions  of  said  court  at  the  same  time  as  there 
are  Judges  thereof.  The  said  Judges  shall  choose  from 
their  own  number  a  presiding  Judge,  who  may  at  any 
time  be  removed  and  another  chosen  in  his  place,  by  a  vote 
of  any  seven  of  them.  The  presiding  Judge  shall  distribute 
the  business  of  the  court  among  the  Judges  thereof,  and 
prescribe  the  order  of  business.  The  Judgments,  orders, 
and  proceedings  of  any  session  of  the  superior  court,  held 
by  any  one  or  more  of  the  Judges  of  said  court,  shall  be 
equally  effective  as  if  all  the  Judges  of  said  court  presided 
at  such  session.  En.  March  11,  1872.  Am'd.  1873-4,  898; 
1880,  26. 

Number  of  superior  Judges:   See  Const.  Cal.,  art  6,  sec.  6. 

Process:     Post,  sec.  78. 

Act  allowing  superior  Judges  of  San  Francisco  to  ap- 
point secretary:     See  post.  Appendix,  Courts. 

S  68.  Terms  of  office.  The  term  of  office  of  Judges  of 
the  superior  court  shall  be  six  years  from  and  after  the 
first  Monday  of  January  next  succeeding  their  election; 
provided,  that  the  twelve  Judges  of  the  superior  court 
elected  in  the  city  and  county  of  San  Francisco  at  the 
general  state  election  of  eighteen  hundred  and  seventy- 
nine  shall  have  so  classified,  or  shall  so  classify  themselves, 
by  lot,  that  four  of  them  shall  go  out  of  office  at  the  end 
of  one  year,  four  of  them  at  the  end  of  three  years,  and  four 
of  them  at  the  end  of  five  years  from  the  first  Monday  of 
January,  eighteen  hundred  and  eighty;  and  the  entry 
of  such  classification  shall  have  been,  or  shall  be,  made 
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In  the  minutes  of  the  court,  signed  by  them,  and  a  duplicate 
thereof  flled  In  the  office  of  the  secretary  of  state;  and 
provided  further,  that  all  the  other  superior  Judges  elected 
at  the  general  state  election  of  eighteen  hundred  and 
aerenty-nine  shall  go  out  of  office  at  the  end  of  flye  years 
from  the  first  Monday  of  January,  eighteen  hundred  and 
eighty.    En.  March  11,  1872.    Am'd.  1875-6,  84;  1880,  27. 

Term  of  office:   See  Const  Cal.,  art  6,  sec.  6. 

$69.  Computation  of  yeare  of  office.  The  years  during 
which  a  judge  of  a  superior  court  is  to  hold  office  are  to 
be  computed  respectively  from  and  Including  the  first 
Monday  of  January  of  any  one  year  to  and  excluding  the 
first  Monday  of  January  of  the  next  succeeding  year.  En. 
March  11,  1872.    Am'd.  1880,  27. 

CalJlep.Cit.     99,  44. 

Computation  of  time:  See  Const  Cal.,  art  6,  sec.  6.  See 
sec  41,  ante. 

S70.  Vacancies.  If  a  vacancy  occur  in  the  office  of 
judge  of  a  superior  court  the  governor  shall  appoint  an 
eligible  person  to  hold  the  office  until  the  election  and 
quallflcation  of  a  judge  to  fill  the  vacancy,  which  election 
shall  take  place  at  the  next  succeeding  general  election, 
and  the  judge  so  elected  shall  hold  office  for  the  remainder 
of  the  unexpired  term.  En.  March  11,  1872.  Am'd.  1873-4, 
399;  1880,  27. 

Vacancy  filling:  See  Const  Cal.,  art.  6,  sec.  6.  See 
sec.  42,  ante. 

Vacancies  in  office,  and  the  mode  of  supplying  them: 
See  Pol.  Code,  sers.  995  et  seq. 

Vacancy  does  not  affect  pending  proceedings:  See 
post  sec.  184. 

171.  Superior  courts  by  judges  of  other  counties.  A 
judge  of  any  superior  court  may*  hold  the  superior  court  in 
any  county,  at  the  request  of  the  judge  or  judges  of  the 
superior  court  thereof,  and  upon  the  request  of  the  gov- 
ernor, it  shall  be  his  duty  to  do  so;  and  in  either  case  the 
Judge  holding  the  court  shall  have  the  same  power  as 
a  Judge  thereof.    En.  March  11,  1872.    Am'd.  1880,  27. 

Cal.Rep.Clt.     56.  329;  75,  221;  87,  397;  97.  177;  126,  620. 
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Sitting  for  another  Judge:  See  Const  Cal.,  art  6,  sec  8. 
See  post,  sec.  160. 

.  S72.  Judges  pro  tempore.  Any  cause  in  a  superior 
court  may  be  tried  by  a  judge  pro  tempore,  who  must  be 
a  member  of  the  bar  admitted  to  practice  before  the 
supreme  court,  agreed  upon  in  writing  by  the  parties  liti- 
gant, or  their  attorneys  of  record,  approved  by  the  court, 
and  sworn  to  try  the  cause;  and  his  action  in  the  trial 
of  such  cause  shall  have  the  same  effect  as  if  he  were  a 
Judge  of  such  court  A  Judge  pro  tempore  shall,  before 
entering  upon  his  duties  in  any  cause,  take  and  subscribe 
the  following  oath  or  affirmation:  "I  do  solemnly  swear 
(or  affirm,  as  the  case  may  be)  that  I  will  support  the 
constitution  of  ihe  United  States  and  the  constitution  of 
the  state  of  CaJlfomia,  and  that  I  will  faithfully  discharge 
the  duties  of  the  office  of  judge  pro  tempore  in  the  cause 
wherein is  plaintiff,  and is  defendant,  accord- 
ing to  the  best  of  my  ability."  En.  March  11,  1872.  Am'd« 
1880,  27. 

Judge  pro  tempore:    Const.  Cal.,  art  6,  sec.  8. 
Superior  Judge  must  be  admitted  before  supreme  court: 
See  post,  sec.  157. 

1 73.  Sessions.  The  superior  court  shall  be  always  open 
(legs!  holidays  and  non-judlclal  days  excepted)  and  they 
shall  hold  their  sessions  at  the  county  seats  of  the  several 
counties,  or  cities  and  counties,  respectively.  They  shall 
hold  regular  sessions,  commencing  on  the  first  Mondays  of 
January,  April,  July,  and  October,  and  special  sessions  at 
such  other  times  as  may  be  prescribed  by  the  Judge  or 
Judges  thereof;  provided,  that  in  the  city  and  county  of 
San  Francisco  the  presiding  Judge  shall  prescribe  the  times 
of  holding  such  special  sessions.  En.  March  11, 1872.  Am'd. 
1880,  27. 

Ca1.Rep.Glt.     69,  644;  119,  616. 

Duties  of  superior  Judges  generally:  See  Pol.  Code, 
sec.  4134. 

Always  open:  See  Const  Cal.,  art  6,  sec.  6;  post,  sees. 
104, 134. 

Holidays,  etc.:    See  ante,  sec.  10;  post  sees.  134,  135. 
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1 74k  Adjournments*  Adjournments  from  day  to  day,  or 
from  time  to  time,  are  to  be  construed  as  recesses  in 
tlie  sessions,  and  shall  not  prevent  the  court  from  sitting 
at  any  time.    En.  March  11»  1872.    Am'd.  1830,  28. 

CalJtep.Cit.  68,  644;  69»  646;  119,  616. 

Adjournments  from  time  to  time  mere  recesses  in  the 
sessions:    See  ante,  sec.  48. 

S  75.  Jurisdiction  of  two  kinds.  The  Jurisdiction  of  the 
superior  courts  is  of  two  kinds: 

1.  Original;  and, 

2.  Appellate.   En.  March  11, 1872.    Am'd.  1880,  28. 

176.  Original  jurisdiction.  The  superior  courts  shall 
have  original  Jurisdiction: 

1.  In  all  cases  in  equity. 

2.  In  all  civil  actions  in  which  the  subject  of  litigation 
is  not  capable  of  pecuniary  estimation. 

3.  In  all  cases  at  law  which  involve  the  title  or  possession 
of  real  property,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  and'  in  all  other  cases  In 
which  the  demand,  exclusive  of  interest  or  the  value  of 
the  property  in  controversy,  amounts  to  three  himdred 
dollars. 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceed- 
ings in  insolvency,  of  actions  to  prevent  or  abate  a  nuisance, 
of  all  matters  of  probate,  of  divorce,  and  for  annulment  of 
marriage,  and  of  all  such  special  cases  and  proceedings 
as  are  not  otherwise  provided  for. 

5.  In  all  criminal  cases  amounting  to  felony,  and  cases 
of  misdemeanors  not  otherwise  provided  for.  Said  courts 
shall  have  the  power  of  naturalization,  and  to  issue  papers 
therefor.  Said  courts  and  their  Judges,  or  any  of  them, 
shall  have  power  to  issue  writs  of  mandamus,  certiorari, 
prohibition,  quo  warranto,  and  of  habeas  corpus  on  petition 
9y  or  on  behalf  of  any  person  in  actual  custody,  in  their 
respective  counties.  Injunctions  and  writs  of  prohibition 
may  be  issued  and  served  on  legal  holidays  and  nonjudicial 
days.    En.  March  11, 1872.    Am'd.  1873-4,  281;  1880,  28. 

Cal.Rep.CIt.     64.150;     69,557;     69,659;     71,     88;     83,473; 
84,  120;     87,  232;  338.  154.      Subd.  3  —  86,  461. 
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Jurisdiction  of  superior  court:  See  Const.  Cal.,  art  6, 
sec.  6. 

Venue  of  actions:    Sees.  392  et  seiq.,  post. 

Nuisance:   Sees.  62  ante,  731  post. 

Act  conferring  upon  superior  Judges  powers  of  probate, 
district  and  county  Judges:     See  post.  Appendix,  Courts. 

§77.  Appellate  Jurisdiction.  The  superior  courts  shall 
have  appellate  Jurisdiction  in  such  cases  arising  in  Justices' 
and  other  inferior  courts  in  their  respective  counties  as 
may  be  prescribed  by  law.  En.  March  11,  1872.  Am'd. 
1880,  28. 

Cal.Rep.Cit     186,  636. 

Appellate  Jurisdiction:  See  Const.  Cal.,  art  6,  sec.  6. 
Appeals  to  superior  court:  See  post,  sees.  974-980. 

§  78.  Process.  The  process  of  the  superior  courts  shall 
extend  to  all  parts  of  the  state;  provided,  that  all  actions 
for  the  recovery  of  the  possession  of,  quieting  the  title  to, 
or  for  the  enforcement  of  liens  upon  real  estate,  shall  be 
commenced  in  the  county  in  which  the  real  estate,  or  any 
part  thereof  aftected  by  such  action  or  actions,  is  situated. 
En.  March  11,  1872.    Am'd.  1880,  28. 

Cal.Rep.Clt.  136,  636. 

Process  extends  to  all  parts  of  state:  See  Const.  Cal., 
art.  6,  sec.  5. 

Place  of  trial:  See  Const.  Cal.,  art  6,  sec.  5;  also  sec 
392,  post. 

fi  79.  Transfer  of  books,  papers,  and  actions.  All  rec- 
ords, books,  papers,  causes,  actions,  proceedings,  and 
appeals  lodged,  deposited,  or  pending  in  the  district  court 
or  courts,  county  court,  probate  court,  municipal  criminal 
court,  or  municipal  court  of  appeals,  "of,  in,  or  for  any 
county,  or  city  and  county,  of  the  state,  abolished  by  the 
constitution,  are  transferred  to  the  superior  court  of  such 
county,  or  city  and  county,  which  has  the  same  power  and 
Jurisdiction  over  them  as  if  they  had  been  in  the  first  in- 
stance lodged,  deposited,  filed,  or  commenced  therein,  or, 
in  cases  of  appeal,  appealed  thereto.    En.  Stats.  1880,  28. 

Transfer  of  books,  papers,  and  actions:  See  Const.  Cal., 
art.  22,  sec.  3;  ante,  sees.  05,  56. 
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Act  conferring  upon  superior  court,  powers  of  district^ 
countF,  and  probate  courts:    See  post.  Appendix,  Courts. 

Act  transferring  to  superior  court  business,  records,  etc., 
of  courts  in  existence  under  old  constitution:  See  post» 
Appendix,  Records. 

SS  80,  81.    No  such  sections. 

1 82.    En.  March  11, 1872.     Rep.  1880,  21. 

§83.    En.  March  11, 1872.     Rep.  1880, 21. 

184.    En.  March  11, 1872.     Rep.  1880, 21. 

CHAPTER  V. 

JUSTICBS'  COURTS. 

Aitlcia  L     Of  Justices'  Courts  In  Cities  and  Counties.  H  86-08. 
II.     Of  Justices'  Courts  in  Townships,  99  103-107. 
IIL     Justices  of  the  Peace  and  Justices'  Courts  in  General^ 
II 110-116. 

ARTICLE   I. 
JUSTICES'    COURTS    IN    CITIES   AND    COUNTIES. 

88.  Justices'  court  and  Justices. 

86.  Justices'  clerk. 

87.  Sheriff  and  deputies. 

88.  Offices   and   office   hours.  , 
8d.  Actions. 

90.  Reassignment  and  transfer  of  actions. 

01.  Payment   of   fees. 

92.  Certificates,  transcripts,  and  other  papers. 

93.  Justices'   docket 

94.  Territorial   extent  of  Jurisdiction. 
85.  Practice  and  rules. 

96.  Attorneys. 

97.  Salaries. 

98.  What  Justices  successors  of  others. 

Gen.  Cit.  to  Cltap.— Cal.  Rep.  Clt.  114,  832. 
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§85.  Justices'  court  and  Justices.  There  shall  be  in 
every  city  and  county  of  more  than  one  hundred  thousand 
population  a  justices'  court,  for  which  five  justices  of  the 
peace  shall  be  elected  by  the  qualified  electors  of  such  city 
and  county,  at  the  general  state  election  next  preceding 
the  expiration  of  the  terms  of  office  of  their  predecessors. 
Any  one  of  said  justices  may  hold  court,  and  there  may  be 
as  many  sessions  of  said  court  at  the  same  time  as  there 
are  justices  thereof.    The  said  Justices  shall  choose  one  of 

Code  Civ.  Troc.— 5. 
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their  number  to  be  presiding  Justice,  who  may  at  any  time 
be  removed  and  another  appointed  in  his  place  by  a  vote 
of  a  majority  of  them;  provided,  that  in  case  of  the  tem- 
porary absence  or  disability  of  the  presiding  Justice,  any 
one  of  the  other  Justices,  to  be  designated  by  the  presiding 
Justice,  may  act  as  presiding  Justice  during  such  absence 
or  dlsablUty.  En.  March  11,  1872.  Am'd.  1873-4,  282;  1880, 
29. 

Cal.Rep.Clt     52.  223;     63.  413;     68,  414;     68,  661;  114,  882. 

Number  of  Justices  and  their  duties  and  powers:  See 
Const.  Cal.,  art.  6,  sec.  11. 

Act  of  March  26th,  1866,  organizing  San  Francisco  Jus- 
tices' court,  with  amendments  of  1869-70,  p.  56;  1871-2,  p. 
768,  governed  in  San  Francisco  before  1880. 

Justices'  courts:   Compare  sees.  103,  110,  post, 

Act  providing  that  mayor  of  certain  cities  shall  not  act 
as  Justice:    See  post.  Appendix,  Courts. 

§  86.  Justices'  clerk.  The  supervisors  of  such  city  and 
county  shall  appoint  a  Justice's  clerk,  on  the  written  nomi- 
nation and  recommendation  of  said  Justices,  or  a  majority 
of  them,  who  shall  hold  office  for  two  years,  and  until  his 
successor  is  In  like  manner  appointed  and  qualified.  Said 
Justices'  clerk  shall  take  the  constitutional  oath  of  office, 
and  give  bond  in  the  sum  of  ten  thousand  dollars  for  the 
faithful  discharge  of  the  duties  of  his  office,  and  in  the 
same  manner  as  is  or  may  be  required  of  other  officers  of 
such  city  and  county.  A  new  or  additional  bond  may  be 
required  by  the  supervisors  of  such  city  and  county,  and  in 
such  amount  as  may  be  fixed  by  said  supervisors,  whenever 
they  may  deem  it  necessary.  The  Justices'  clerk  shall  have 
authority  to  appoint  two  deputy  clerks,  for  whose  acts  he 
shall  be  responsible  on  his  official  bond,  the  said  deputy 
clerks  to  hold  qffice  during  the  pleasure  of  said  cierk.  Said 
Justices'  clerk  and  deputy  shall  have  authority  to  adminis- 
ter oaths,  and  take  and  certify  affidavits  in  any  action, 
suit,  or  proceeding  in  said  Justices'  court  En.  March  11, 
1872.    Am'd.  1880,  29. 

Justices'  clerks  and  deputies  in  cities  and  counties  over 
two  hundred  thousand,  act  relating  to  appointment  of:  See 
post,  Appendix,  Justices  of  the  Peace. 
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f  87.  Sheriff  and  deputies.  The  sheriff  of  su&h  city  and 
county  shall  be  ez  ofllcio  an  officer  of  said  court,  and  it 
shall  be  his  duty  to  serve  or  execute,  or  cause  to  be  served 
and  executed,  each  and  every  process,  writ,  or  order  that 
may  be  issued  by  said  justices'  court;  provided,  that  a  sum- 
mons issued  from  said  court  may  be  served  and  returned  as 
provided  in  section  eight  hundred  and  forty-nine  of  this 
code;  and  that  subpoenas  may  be  issued  by  the  justices' 
clerk,  and  served  as  provided  in  section  one  thousand 
nine  hundred  and  eighty-seven  and  one  thousand  nine 
hundred  and  eighty-eight  of  this  code.  The  said  sheriff 
may  appoint,  in  addition  to  the  other  deputies  allowed 
by  law,  three  deputies,  whose  duty  it  shall  be  to  assist 
said  sheriff  in  serving  and  executing  the  process,  writs, 
and  orders  of  the  said  justices'  court  Said  deputies 
shall  receive  a  salary  of  one  hundred  and  twenty-flve  dol- 
lars per  month  each,  payable  monthly  out  of  the  city  and 
county  treasury,  and  out  of  the  special  fee  fund,  after  being 
first  allowed  ^nd  audited  as  other  demands  are  by  law  re- 
quired to  be  audited  and  allowed.  One  of  said  deputies 
shall  remain  in  attendance  during  the  sessions  of  said 
court,  and  at  such  other  times  as  the  said  court  or  the 
presiding  justice  thereof  may  order  and  direct,  for  the 
purpose  of  attending  to  such  duties  as  may  be  imposed  on 
said  sheriff  or  said  deputies,  as  herein  provided,  or  required 
by  law.  The  said  sheriff  shall  be  liable  on  his  official  bond 
for  the  faithful  performance  of  all  duties  required  of  him 
or  any  of  his  said  deputies.  En.  March  11,  1872.  Am'd. 
1880,  30. 

Sheriff  generally:    See  Pol.  Code,  sees.  4175  et  seq. 

§88.  Offices  and  ofRce  hours.  The  supervisors  of  such 
city  and  county  shall  provide,  in  some  convenient  locality 
in  the  city  and  county,  a  suitable  office  or  suite  of  offices 
for  said  presiding  justice,  justices'  clerk,  deputy  clerk,  and 
deputy  sheriff,  and  offices  suitable  for  holding  sessions  of 
said  court,  and  separate  from  one  another,  for  each  of  said 
justices  of  the  peace,  together  with  attendants,  furniture, 
fuel,  lights,  and  stationery  sufficient  for  the  transaction  of 
business;  and  if  they  are  not  provided,  the  court  may  direct 
the  sheriff  to  provide  the  same,  and  the  expenses  incurred, 
certified  by  the  justices  to  be  correct,  shall  be  a  cnarge 
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against  the  city  and  county  treasury,  and  paid  out  of  the 
general  fund  thereof.  The  said  justices.  Justices'  clerk, 
and  deputy  clerk  shall  he  in  attendance  at  their  respective 
offices,  for  the  dispatch  of  official  business  daily,  from  the 
hour  of  eight  o'clock  a.  m.  until  five  o'clock  p.  m.  En, 
March  11,  1872.  Am'd.  1877-8,  95;  1880,  30. 

Cal.Rep.CiL     48,  90. 

8  89.  Actions.  All  actions,  suits,  and  proceedings  in 
such  city  and  county  whereof  justices  of  the  peace  or 
Justices'  courts  have  jurisdiction,  except  those  cases  of  con- 
current Jurisdiction  that  may  be  commenced  in  some  other 
court,  shall  be  entitled,  "In  the  justices'  court  of  the  city 

and  county  of "  (inserting  the  name  of  the  city  and 

county)  and  commenced  and  prosecuted  in  said  justices' 
court,  which  shall  be  always  open.  The  original  process 
shall  be  returnable,  and  the  parties  summoned  required  to 
appear  before  the  presiding  justice,  or  before  one  of  the 
other  justices  of  the  peace,  to  be  designated  by  uie  presid- 
ing justice,  at  his  office;  but  all  complaints,  answers,  and 
other  pleadings  and  papers  required  to  be  filed,  shall  be 
filed,  and  a  record  of  all  such  actions,  suits,  and  proceed- 
ings made  and  kept  in  the  clerk's  office  aforesaid;  and  the 
presiding  justice  and  each  of  the  other  justices  shall  have 
power,  jurisdiction,  and  authority  to  hear,  try,  and  deter- 
mine any  action,  suit,  or  proceeding  so  commenced,  and 
which  shall  have  been  made  returnable  before  him,  or  may 
be  assigned  or  .transferred  to  him,  or  any  motion,  appli- 
cation, or  issue  therein  (subject  to  the  constitutional  right 
of  trial  by  jury),  and  to  make  any  necessary  and  proper 
orders  therein.    En.  March  11,  1872.    Am'd.  1880,  30. 

Concurrent  jurisdiction:     See  sec.  113,  post. 
Jurisdiction  of  Justices'  court:  See  post,  sees.  112  et  seq. 

8  90.  Reassignment  and  transfer  of  actions.  In  case  of 
sickness  or  disability  or  absence  of  a  Justice  of  the  peace 
(on  the  return  of  a  summons  or  at  the  time  appointed  for 
trial)  to  whom  a  cause  has  been  assigned,  the  presiding 
Justice  shall  reassign  the  cause  to  some  other  justice,  who 
shall  proceed  with  the  trial  and  disposition  of  said  cause 
in  the  same  manner  as  if  originally  assigned  to  him;  and  if. 
at  any  time  before  the  trial  of  a  cause  or  matter  returnable 
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or  pending  before  any  of  said  justices,  either  party  shall 
object  to  having  the  cause  or  matter  tried  before  such 
justice,  on  the  ground  that  such  justice  is  a  material  wit- 
ness for  either  party,  or  on  the  ground  of  the  interest, 
prejudice,  or  bias  of  such  justice,  and  such  objection  be 
made  to  appear  in  the  manner  prescribed  by  section  eight 
hundred  and  thirty-three  of  this  code,  the  said  justice  shall 
suspend  proceedings,  and  the  presiding  justice,  on  motion 
and  production  before  him  of  the  affidavit  and  proofs,  shall 
order  the  transfer  of  the  cause  or  matter  for  trial  before 
some  other  justice,  to  be  designated  by  him.  The  presiding 
justice  may,  in  like  manner,  assign  or  transfer  any  con« 
tested  motion,  application,  or  issue  in  law,  arising  in  any 
cause  returnable  or  pending  before  him  or  any  other  jus- 
tice, to  some  other  justice;  and  the  said  justice,  to  whom 
any  cause,  matter,  motion,  application,  or  issue  shall  be  so 
as  aforesaid  assigned  or  transferred,  shall  have  power, 
jurisdiction,  and  authority  to  hear,  try,  and  determine  the 
same  accordingly.    En.  March  11,  1872.    Am'd.  1880,  31. 

f  91.  Payment  of  fees.  All  legal  process  of  every  kind 
in  actions,  suits  or  proceedings  in  said  justices'  court,  for 
the  issue  or  service  of  which  any  fee  Is  or  may  be  allowed 
by  law,  shall  be  issued  by  the  said  justices'  clerk  upon  the 
order  of  the  presiding  justice,  or  upon  the  order  of  one  of 
the  justices  of  the  peace,  acting  as  presiding  justice,  as  in 
this  article  provided;  and  the  fees  for  issuance  and  service 
of  all  such  process,  and  all  other  fees  which  are  allowed 
by  law  for  any  official  services  of  justices,  justices'  clerks, 
or  sheriff,  shall  be  exacted  and  paid  in  advance  into  the 
hands  of  said  clerk,  and  be  by  him  daily,  or  weekly,  or 
monthly,  as  the  supervisors  may  require,  and  before  his 
salary  shall  be  allowed,  accounted  for  in  detail,  under  oath, 
and  paid  into  the  treasury  of  such  city  and  county  as  part 
of  the  special  fee  fund  thereof;  provided,  that  such  pay- 
ment in  advance  shall  not  be  exacted  from  parties  who  may 
prove  to  the  satisfaction  of  the  presiding  justice  that  they 
have  a  good  cause  of  action,  and  that  they  are  not  of  suf- 
ficient pecuniary  ability  to  pay  the  legal  fees;  and  no 
judgment  shall  be  rendered  in  any  action  before  said  jus- 
tices' court,  or  any  of  said  justices,  until  the  fees  allowed 
therefor,  and  all  fees  for  previous  services  therein,  which 
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are  destined  to  be  paid  Into  the  treasury*  shall  have  been 
paid,  except  in  cases  of  poor  persons,  as  hereinbefore  pro- 
vided.   En.  Stats.  1880,  81. 

Cal.Rep.Cit.     107,  118;  115,  552;  126,  29. 

Fees:  See  Const.  Cal.,  art.  6,  sec.  15. 

{  92.  Certificates,  transcripts,  and  other  papers.  Cases 
which  by  the  provisions  of  law  are  required  to  be  certified 
to  the  superior  court,  by  reason  of  involving  the  question 
of  title  or  possession  of  real  property,  or  the  legality  of 
any  tax,  Impost,  assessment,  toll,  or  municipal  fine,  shall 
be  so  certified  by  the  presiding  justice  and  Justices'  clerk; 
and  for  that  purpose,  if  such  question  shall  arise  on  the 
trial,  while  the  case  Is  pending  before  one  of  the  other'  jus- 
tices, such  Justice  shall  certify  the  same  to  the  presiding 
Justice.  All  abstracts  and  transcripts  of  judgments  and 
proceedings  in  said  court,  or  in  any  of  the  dockets  or 
registers  of  or  deposited  in  said  court,  shall  be  given  and 
certified  from  any  of  such  dockets  or  registers,  and  signed 
by  the  presiding  justice  and  clerk,  and  shall  have  the  same 
force  and  eftect  as  abstracts  and  transcripts  of  justices  of 
the  peace  in  other  cases.  Appeals  from  Judgments  ren- 
dered in  said  court  shall  be  taken  and  perfected  in  the 
manner  prescribed  by  law;  but  the  notice  of  appeal,  and  all 
the  papers  required  to  be  filed  to  perfect  it,  shall  be  filed 
with  the  justices'  clerk.  Statements  on  appeals  shall  be 
settled  by  the  justice  who  tried  the  cause.  Sureties  on 
appeal,  or  on  any  bond,  or  undertaking  given  in  any  cause 
or  proceeding  in  said  court,  when  required  to  justify,  may 
justify  before  any  one  of  the  justices.    En.  Stats.  1880,  32. 

Transfer  to  superior  court:  See  sec.  838,  post. 
Appeals:  See  post,  sees.  974  et  seq. 

{ 93.  Justices'  docket.  In  a  suitable  book,  strongly 
bound,  the  justices'  clerk  shall  keep  a  permanent  record  of 
all  actions,  proceedings,  and  Judgments  commenced,  had, 
or  rendered  in  said  justices'  court,  which  book  shall  be  a 
public  record,  and  be  known  as  the  "justices'  docket,"  in 
which  docket  the  clerk  shall  make  the  same  entries  as  are 
provided  for  In  section  nine  hundred  and  eleven  of  this 
code,  and  which  said  docket  and  entries  therein  shall  have 
the  same  force  and  effect  as  is  provided  by  law  in  reference 
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to  dockets  of  Justices  of  the  peace.  To  enable  the  clerk  to 
make  up  such  docket,  each  of  the  Justices  shall  keep 
minutes  of  his  proceedings  in  every  cause  returnable  before 
or  assigned  or  transl erred  to  him  for  trial  or  hearing;  and 
upon  Judgment  or  other  disposition  of  a  cause,  such  Justice 
shall  immediately  certify  and  return  the  said  minutes,  to- 
gether with  all  pleadings  and  papers  in  said  cause,  to  the 
clerk's  office,  who  shall  immediately  thereupon  file  the  same 
and  make  the  proper  entries  under  the  title  of  the  action  in 
the  docket  aforesaid.    En.  Stats.  1880,  32. 

Cal.Rep.Cit     115,  85. 

Docket  generally:  Post,  sees.  911  et  seq.;  effect  of,  sec. 
912. 

S  94.  Territorial  extent  of  Jurisdiction.  The  Jurisdiction 
of  the  Justices'  court  of  such  city  and  county  extends  to  the 
limits  of  the  city  and  county,  and  its  process  may  be 
served  in  any  part  thereof.  En.  March  11,  1872.  Am'd. 
1880,  32. 

Jurisdiction:  Sees.  112  et  seq.,  925,  post. 
Process,  where  runs:  See  post,  sec.  106. 

$95.  Practice  and  rules.  The  Justices'  court  and  the 
justices  of  the  peace  of  every  such  city  and  county  shall  be 
governed  in  their  proceedings  by  the  provisions  of  law 
regulating  proceedings  before  Justices  of  the  peace,  so  far 
as  such  provisions  are  not  altered  or  modified  in  this 
article,  and  the  same  are  or  can  be  made  applicable  in  the 
several  cases  arising  before  them.  The  justices'  courts  of 
such  city  and  county  shall  have  power  to  make  rules  not 
inconsistent  with  the  constitution  and  laws  for  the  govern- 
ment of  such  Justices'  court  and  the  officers  thereof;  but 
such  rules  shall  not  be  in  force  until  thirty  days  after  their 
publication;  and  no  rules  shall  be  made  imposing  any  tax 
or  charge  on  any  legal  proceeding,  or  giving  any  allowance 
to  any  Justice  or  officer  for  services.  En.  March  11,  1872. 
Am'd.  1S80,  32. 

Cal.Rep.Cit.     107,  118. 

Provisions  applicable:  See  post,  sees.  832-926. 
Rules  of  courts  generally:  See  post,  sec.  129. 

fi  96.  Attorneys.  It  shall  not  be  lawful  for  any  Justice 
of  the  peace,  Justices'  clerk,  or  sheriff  of  any  such  city  and 
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county,  or  any  of  their  deputies,  to  appear  or  adyocate,  or 
in  any  manner  act  as  attorney,  counsel,  or  agent  for  any 
party  or  person  in  any  cause,  or  in  relation  to  any  demand, 
account,  or  claim  pending,  or  to  be  sued  or  prosecuted  be- 
fore said  court  or  justices,  or  either  of  them;  nor  shall  any 
person  other  than  an  attorney  at  law  duly  admitted  to  prac- 
tice in  courts  of  record,  be  permitted  to  appear  as  attorney 
or  agent  for  any  party  in  any  cause  or  proceeding  before 
said  Justice's  court,  or  any  of  said  justices,  imless  he  pro- 
duce a  sufficient  power  of  attorney  to  that  effect,  duly 
executed  and  acknowledged  before  some  officer  authorized 
by  law  to  take  acknowledgments  of  deeds,  which  power 
of  attorney,  or  a  copy  thereof,  duly  certified  by  one 
of  the  justices  (who  on  inspection  of  the  original,  and 
being  satisfied  of  its  genuineness,  shall  certify  such  copy)» 
shall  be  filed  among  the  papers  in  such  cause  or  proceed- 
ing.   En.  March  11,  1872.    Am'd.  1880,  33. 

Judicial  officers,  disqualifications:   Post,  sees.  170,  171, 

§  97.  Salaries.  The  justices  of  the  peace,  and  Justices' 
clerk,  and  his  deputy,  shall  receive  for  their  official  ser- 
vices the  following  salaries,  and  no  other  or  further  compen- 
sation, payable  monthly,  out  of  the  city  and  county 
treasury,  and  out  of  the  special  fee  fund  thereof,  after  being 
first  allowed  and  audited  as  other  similar  demands  are  by 
law  required  to  be  allowed  and  audited:  To  the  presiding 
Justice,  twenty-seven  hundred  dollars  per  annum;  to  the 
other  justices  of  the  peace  and  the  Justices'  clerk,  each, 
twenty-four  hundred  dollars  per  annum;  to  the  deputy  of 
the  justices'  clerk,  twelve  hundred  dollars  per  annum.  Bn. 
March  11, 1872.    Am'd.  1873-4,  282;  1880,  33. 

Cal.Rep.Cit.     66,  666. 

S  98.  What  justices  successors  of  others.  The  Justices 
of  the  peace  elected  in  any  such  city  and  county  at  the 
general  election  of  eighteen  hundred  and  seventy-nine,  or 
persons  appointed  to  fill  their  places,  are  successors  of  the 
Justices  of  the  peace  of  such  city  and  county  who  held 
office  at  the  time  of  such  election;  and  all  records,  regis- 
ters, dockets,  books,  papers,  causes,  actions,  and  proceed- 
ings lodged,   deposited,  or  pending  before  the  Justices' 
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oolirt  or  any  justice  of  any  such  city  and  county,  are  trana* 
ferred  to  the  Justices'  court  of  such  city  and  county  herein 
provided  for,  which  shall  have  the  same  power  and  Juris- 
diction over  them  as  if  they  had  been  in  the  first  Instance 
lodged,  deposited,  filed,  or  commenced  therein.  En.  March 
11, 1872.  Am'd.  1880,  33. 
Cal.Rep.Clt.     68,  80. 

Similar  proYisions  rdth  respect  to  supreme  court:  Sec 
65,  ante;  and  the  superior  court,  sec.  79,  ante. 
What  Justices  succc  isors  of  others:     See  post,  107. 

S  99.    En.  March  11.  1872.  Am'd.  1877-8.  97.    Rep.  1880, 21. 

1 100.    En.  March  11,  1872.     Rep.  1880,  21. 


ARTICLE  n. 

JUSTICES'   COURTS   IN  TOWNSHIPS. 

103.  Justices'  courts  and  Justices. 

104.  Courts,  where  .  held. 

105.  What  Justice  may  hold  court  for  another. 

106.  Territorial   extent  of   civil  Jurisdiction, 
i  107.  What  Justices  successors  of  others. 

1 103.  Justices'  courts  and  Justices.  There  shall  be  at 
least  one  Justices'  court  in  each  of  the  townships  of  the 
state,  for  which  one  Justice  of  the  peace  must  be  elected  by 
the  qualified  electors  of  the  township,  at  the  general  state 
election  next  preceding  the  expiration  of  the  term  of  office 
of  his  predecessor.  In  any  county  where,  in  the  opinion  of 
the  board  of  supervisors,  the  public  convenience  requires 
it,  tho  said  board  may,  by  order,  provide  that  two  Justices' 
courts  may  be  established  in  any  township,  designating 
the  same  in  such  order;  and  in  such  case  one  Justice  of  the 
peace  must  be  elected  in  the  manner  herein  provided  for 
each  of  such  courts.  In  every  city  or  town  of  the  third 
and  the  fourth  class  there  must  be  one  justice  of  the  peace, 
and  In  every  city  or  town  of  the  first  and  one  half  and  the 
second  class  there  must  be  two  Justices  of  the  peace,  to  be 
elected  in  like  manner  by  the  electors  of  such  cities  or 
towns,  respectively;  and  such  Justices  of  the  peace  of  cities 
or  towns,  and  Justices'  courts  of  cities  or  towns,  shall  have 
the  same  Jurisdiction,  civil  and  criminal,  as  Justices  of  the 
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peace  of  townships,  and  township  Justices'  courts.     Said 
justices  of  the  peace  of  cities,  and  Justices'  court  of  cities, 
shall  also  have  Jurisdiction  of  all  proceedings  for  the  viola- 
tion of  any  ordinance  of  any  city  in  which  courts  are  estab- 
lished, both  civil  and  criminal,  and  of  ail  actions  for  the 
collection  of  any  license  required  by  any  ordinance  of  any 
such  city  or  town,   and   generally   exercise  all   powers. 
duties  and  Jurisdiction,  civil  and  criminal,  of  police  Judges, 
Judges  of  the  police  court,  recorder's  court,  or  mayor's 
court  within  such  city.    No  person  Is  eligible  to  the  office 
of  Justice  of  the  peace  in  any  city  or  town  of  the  first,  first 
and  one  half,  second  or  third  class  who  has  not  been  ad- 
mitted to  practice  law  in  a  court  of  record;  and  no  Justice 
of  the  peace  is  permitted  to  practice  law  before  anottier 
Justice  of  the  peace  In  the  city,  town  or  county  in  which  lie 
resides,  or  to  have  a  partner  engaged  in  the  practice  of 
law  in  any  Justice's  court  in  such  city,  town  or  county. 
Every  city  Justice  of  the  peace  in  any  city  or  town  of  the 
fourth  class  shall  receive  a  salary  of  fifteen  hundred  dol- 
lars per  annum,  and  every  city  Justice  of  the  peace  in  any 
city  or  tovm  of  the  second  or  third  class  shall  receive  a 
salary  of  two  thousand  dollars  per  annum;  and  every  city 
Justice  of  the  peace  in  any  city  or  town  of  the  first  and  one 
half  class  shall  receive  a  salary  of  twenty-four  hundred 
dollars  per  annum;  and  each  city  Justice  of  the  peace  shall 
be  provided  by  the  city  or  town  authorities  with  a  suitable 
office  in  which  to  hold  his  court.    Where  the  compensation 
of  the  Justice  of  the  peace  of  any  city  or  town  is  by  salary, 
it  shall  be  paid  by  warrants  drawn  each  month  upon  the 
salary  fund,  or,  if  there  be  no  salary  fund,  then  upon  the 
general  fund,  of  such  city  or  town,  such  warrants  to  be 
audited  and  paid  as  salaries  of  other  city  officials.    All  fees 
which  are  chargeable  by  law  for  services  rendered  by  such 
city  Justices  of  the  peace  In  the  cities  or  towns  aforesaid 
shall  be  by  them,  respectively,  collected,  and  on  the  first 
Monday  of  each  month  every  such  city  or  town  Justice  of 
the  peace  shall  make  a  report,  under  oath,  to  the  city  or 
town  treasurer  of  the  amount  of  fees  so  by  him  collected, 
and  pay  the  amount  so  collected  into  the  city  or  town 
treasury  to  the  credit  of  the  general  fund  thereof.     Said 
salary  shall  be  the  sole  compensation  of  said  city  Justir^es; 
provided,  that  the  provisious  of  this  section  as  to  the 
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tablishment  of  justices'  courts  and  city  Justices  of  the 
peace  in  cities  or  towns,  shall  not  apply  to  cities  or  towns 
in  which  recorders'  courts  or  city  or  town  recorders  are 
DOW  or  may  hereafter  be  established,  and  city  justices' 
courts  now  existing  in  such  cities  or  towns  are  hereby 
abolished.  En.  March  11,  1872.  Am'd.  1880,  84;  1891,  466; 
1899,  88;  1900-01,  100;  1903,  210. 

Note — ^As  section  103  as  amended  in  1903  does  not  go 
Into  effect  until  January  1, 1907,  the  section  adopted  at  the 
session  of  1901  will  remain  in  effect  until  that  time  and 
is  here  appended. 

There  shall  be  at  least  one  justice's  court  in  each  of  the 
townships  of  the  state,  for  which  one  justice  of  the  peace 
must  be  elected  by  the  qualified  electors  of  the  township, 
at  the  general  state  election  next  preceding  the  expiration 
of  the  term  of  ofSce  of  his  predecessor.  In  any  county 
where,  in  the  opinion  of  the  board  of  supervisors,  the  public 
convenience  requires  it,  the  said  board  may,  by  order,  pro- 
vide that  two  justices'  courts  may  be  established  in  any 
township,  designating  the  same  in  such  order;  and  in  such 
case  one  justice  of  the  peace  must  be  elected  in  the  manner 
herein  provided  for  each  of  such  courts.  In  every  city  or 
town  of  the  third  and  the  foiuth  class  there  must  be  one 
justice  of  the  peace,  and  in  every  city  or  town  of  the  first 
and  one  half  and  the  second  class  there  must  be  two  jus- 
tices of  the  peace,  to  be  elected  in  like  manner  by  the 
electors  of  such  cities  or  towns,  respectively;  and  such 
justices  of  the  peace  or  cities  or  towns,  and  justices'  courts 
of  cities  or  towns,  shall  have  the  same  jurisdiction,  civil 
and  criminal,  as  justices  of  the  peace  of  townships,  and 
township  justices'  courts.  Said  justices  of  the  peace  of 
cities,  and  justices'  courts  of  cities,  shall  also  have  jurisdic- 
tion of  all  proceedings  for  the  violation  of  any  ordinance 
of  any  city  in  which  courts  are  established,  both  civil  and 
criminal,  and  of  all  actions  for  the  collection  of  any  license 
required  by  any  ordinance  of  any  such  city  or  town,  and 
generally  exercise  all  powers,  duties  and  jurisdiction,  civil 
and  criminal,  of  police  judges,  judges  of  the  police  court, 
recorder's  court,  or  mayor's  court  within  such  city. 

No  person  is  eligible  to  the  office  of  justice  of  the  peace 
in  any  city  or  town  of  the  first,  first  and  one  half,  second 
or  third  class  who  has  not  been  admitted  to  practice  law  in 
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a  court  of  record;  and  no  Justice  of  the  peace  is  permitted 
to  practice  law  before  another  justice  of  the  peace  In  the 
city,  town  or  county  In  which  he  resides,  or  to  have  a  part- 
ner engaged  In  the  practice  of  law  in  any  Justice's  court  in 
such  city,  town  or  county.  Every  city  justice  of  the  peace 
in  any  city  or  town  of  the  fourth  class  shall  receive  a  salary 
of  fifteen  hundred  dollars  per  annum,  and  every  city  Justice 
of  the  peace  in  any  city  or  town  of  the  second  or  third 
class  shall  receive  a  salary  of  two  thousand  dollars  per 
annum;  and  every  city  justice  of  the  peace  In  any  city  or 
town  of  the  first  and  one  half  class  shall  receive  a  salary 
of  twenty-four  hundred  dollars  per  annum;  and  each  city 
justice  of  the  peace  shall  be  provided  by  the  city  or  town 
authorities  with  a  suitable  ofllce  in  which  to  hold  his  court. 
Where  the  compensation  of  the  justice  of  the  peace  of  any 
city  or  town  is  by  salary,  it  shall  be  paid  by  warrants 
drawn  each  month  upon  the  salary  fund,  or,  if  there  be  no 
salary  fund,  then  upon  the  general  fund,  of  such  city  or 
town;  such  warrants  to  be  audited  and  paid  as  salaries  of 
other  city  officials.  All  fees  which  are  chargeable  by  law 
for  services  rendered  by  such  city  justices  of  the  peace  in 
the  cities  or  towns  aforesaid  shall  be  by  them,  respectively, 
collected,  and  on  the  first  Monday  of  each  month  every 
such  city  or  town  justice  of  the  peace  shall  make  a  report, 
under  oath,  to  the  city  or  town  treasurer,  of  the  amount  of 
fees  so  by  him  collected,  and  pay  the  amount  so  collected 
into  the  city  or  town  treasury,  to  the  credit  of  .the  general 
fund  thereof.  Said  salaries  shall  be  the  sole  compensation 
of  said  city  Justices.  En.  Stats.  1880,  34.  Am'd.  1891, 
456;  1899,  88;  1900-01,  100;  1903,  210. 

Cal.Rep.Cit.     68.661;     58.674;     68.575;     68.677;     69.699; 
67,  633;     73.  506;     85.  696;  102.     17;  133,     76. 

Eligibility  of  justices  of  the  peace:  See  post,  sec.  169. 

Disabilities:  See  post,  sees.  170  et  seq. 

Fees:  See  Const.  Gal.,  art.  6,  sec,  15. 

Act  providing  that  mayor  in  certain  cities  shall  not  act  as 
justices:     See  post,  Appendix,  Courts. 

Creation  of  justices'  courts  In  various  places:  See  post. 
Appendix,  Justices  of  the  Peace. 

Act  fixing  jurisdiction  and  providing  compensation  for 
justices  in  cities  and  towns:  See  post.  Appendix,  Justices 
of  the  Peace. 
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S  104.  Courts,  where  held.  A  justice's  court  may  be  held 
at  any  place  selected  by  the  justice  holding  the  same,  in 
the  township  for  which  he  is  elected  or  appointed;  and 
such  court  shall  be  always  open  for  the  transaction  of 
business.    £n.  March  11, 1872.    Am'd.  1880,  34. 

Hours  of  justice:   See  ante,  sec.  88. 

S 105.  What  Justice  may  hold  court  for  another.  A  jus- 
tice of  the  peace  of  any  township,  or  city,  or  city  and 
county  may  hold  the  court  of  any  other  justice  of  the  peace 
of  any  township,  city  and  county,  or  city  within  the  same 
oounty,  at  his  written  request,  and  while  so  acting  shall 
be  vested  with  all  the  powers  of  the  justice  for  whom  he 
so  holds  court.  In  which  case  the  proper  entry  of  the  pro- 
ceedings before  the  attending  justice  subscribed  by  him 
shall  be  made  in  the  doc&et  of  the  justice  for  whom  he  so 
holds  the  court;  and  the  same  shall  be  prima  facie  eyidence 
of  such  proceedings,  and  form  and  become  a  part  of  the 
record  of  any,  or  any  part  of  any  and  all  actions,  causes,  or 
proceedings  had  before  such  attending  justice  while  so 
holding  the  court  En.  March  11,  1872.  AmU  1880,  34; 
1897,  8. 

Gal.Rep.Cit.     08,  240;  116,  607. 

With  respect  to  superior  courts:    See  sec.  71,  ante. 

S  106.  Territorial  extent  of  civil  jurisdiction.  The  civil 
jurisdiction  of  justices'  courts  extends  to  the  limits  of  the 
townships  in  which  they  are  held;  but  mesne  and  final 
process  of  any  justices'  court  in  a  county  may  be  issued  to 
and  served  in  any  part  of  the  county.  En.  March  11,  1872. 
Am'd.  1880,  34. 

Cal.Rep.Cit     66,  443. 

Jurisdiction:  See  sec.  94,  ante,  and  post,  sees.  112  et  seq. 
Process,  where  runs:  See  ante,  sec.  96. 

f  107.  What  justices  successors  of  others.  The  justices 
of  the  peace  elected  in  the  townships  at  the  general  state 
election  of  eighteen  hundred  and  seventy-nine,  or  persons 
appointed  to  fill  their  places,  are  successors  of  the  justices 
of  the  peace  of  the  townships,  respectively,  who  held  office 
at  the  time  of  such  election;  and,  in  case  the  townships  of< 
any  county  are  hereafter  changed  or  altered,  the  board  of 
Code  Civ.  Proc— 6. 
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supervisors  of  such  county  shall  make  provision  as  to  what 
Justices  shall  be  successors  of  the  Justices  of  townships  so 
changed  or  altered.    En.  March  11,  1872.    Am'd.  1880,  34. 

{  108.    En.  March  11,  1872.    Rep.  1880,  21. 

f  109.    En.  March  11,  1872.    Rep.  1880,  21. 


ARTICLE  ni. 

JUSTICES   OF   THE  PEACE   AND   JUSTICES'   COURTS   IN  GEN- 
ERAL. 

{  110.  Terms  of  office. 

§  111.  Vacancies. 

112.  Civil  Jurisdiction. 

113.  Concurrent    Jurisdiction. 

114.  Civil  Jurisdiction  restricted. 

115.  Criminal    Jurisdiction. 

§  110.  Terms  of  office.  The  term  of  office  of  Justices  of 
the  peace  shall  be  four  years  from  and  after  twelve  o'clock 
meridian  on  the  first  Monday  after  the  first  day  of  January 
next  succeeding  their  election.  En.  March  11,  1872.  Am'd. 
1880,  35 ;  1900-01,  630. 

CaI.Rep.Cit.     58.  661 ;     66,    10 ;     67,  633 ;  102.    17 ;  133,    76 ; 
133,    77. 

S  111.  Vacancies.  If  a  vacancy  occurs  In  the  office  of  a 
Justice  of  the  peace,  the  board  of  supervisors  of  the  county 
shall  appoint  an  eligible  person  to  hold  the  office  for  the 
remainder  of  the  unexpired  term.    En.  Stats.  1880,  35. 

Cal.Rep.Clt.     102,    15;  102,    16;  102,    17;  102.   18;  122,    139; 
133,     75;  r33,     76. 

S  112.  Civil  Jurisdiction.  The  Justices'  courts  shall  have 
civil  jurisdiction: 

1.  In  actions  arising  on  contract  for  the  recovery  of 
money  only  if  the  sum  claimed,  exclusive  of  interest,  does 
not  amount  to  three  hundred  dollars; 

2.  In  actions  for  damages  for  injury  to  the  person,  or  for 
taking,  detaining,  or  injuring  personal  property,  or  for 
Injury  to  real  property  where  no  issue  is  raised  by  the  veri- 
fied answer  of  the  defendant  Involving  the  title  to  or 
possession  of  the  same,  if  the  damage  claimed  do  not 
amount  to  three  hundred  dollars; 
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8.  In  actions  to  recover  the  possession  of  personal  prop- 
erty, if  the  value  of  such  property  does  not  amount  to 
three  hundred  dollars; 

4.  In  actions  for  a  fine,  penalty,  or  forfeiture,  not 
amounting  to  three  hundred  dollars,  given  by  statute,  or 
the  ordinance  of  an  Incorporated  city  and  county,  city 
or  town,  where  no  issue  is  raised  by  the  answer  involving 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  muni- 
cipal fine; 

5.  In  actions  upon  bonds  or  undertakings  conditioned  for 
the  payment  of  money,  if  the  sum  claimed  does  not  amount 
to  three  hundred  dollars,  though  the  penalty  may  exceed 
that  sum; 

6.  To  take  and  enter  judgment  for  the  recovery  of  money 
on  the  confession  of  a  defendant,  when  the  amount  con- 
fessed, exclusive  of  interest,  does  not  amount  to  three 
hundred  dollars.    En.  March  11,  1872.    Am'd.  1880,  35. 

Cal.Rep.CIt.  60.  427  ;  69,  557 ;  91.  649 ;  97.  97 ;  102.  17 ; 
111.  422.   Subd.  1—127.  659.   Subd.  2—136,  68.  Subd.  4— 
80.  41:  130,  99. 

Local  and  special  legislation  with  respect  to  Jurisdiction 
of  Justices  is  prohibited  by  article  4,  section  25,  constitution 
of  1879. 

S  113.  Concurrent  jurisdiction.  The  justices'  courts  shall 
have  concurrent  Jurisdiction  with  the  superior  courts  with- 
in their  respective  townships: 

1.  In  actions  of  forcible  entry  and  detainer,  where  the 
rental  value  of  the  property  entered  upon  or  unlawfully 
detained  does  not  exceed  twenty-five  dollars  per  month, 
and  the  whole  amount  of  damages  claimed  does  not  exceed 
two  hundred  dollars; 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal 
property,  where  neither  the  amount  of  the  liens  nor  the 
value  of  the' property  amounts  to  three  hundred  dollars. 
Kn.  March  11,  1872.    Am'd.  1877-8,  97;  1880,  35. 

CaI.Rep.Clt.  80,  602;  130.  98;  180,  99.    Subd.  1—137.  604. 

Concurrent  jurisdiction:  See  Const.  Cal.,  art  €,  sec.  11. 
Forcible  entry:   See  post,  sees.  1159  et  seq. 

f  114.  Civil  Jurisdiction  restricted.  Except  as  in  the  last 
preceding  section  provided,  the  jurisdiction  of  the  justices' 
courts  shall  not,  in  any  case,  trench  upon  the  jurisdiction 
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of  the  several  courts  of  record  of  the  state,  nor  extend  to 
any  action  or  proceeding  against  ships,  vessels,  or  boats, 
for  the  recovery  of  seamen's  wages  for  a  voyage  performed 
in  whole  or  in  part  without  the  waters  of  this  state.  Bn. 
March  11, 1872.  Am'd.  1880,  36. 
Cal.Rep.Clt.     65,  267. 

Not  to  trench  upon  jurisdiction  of  courts  of  record:  See 
Const.  Cal.,  art.  6,  sec.  11. 
Actions  against  vessels:  Sees.  813  et  seq. 

S  115.  Criminal  Jurisdiction.  The  justices'  courts  shall 
have  jurisdiction  of  the  following  public  offenses  com- 
mitted within  the  respective  counties  in  which  such  courts 
are  established: 

1.  Petit  larceny; 

2.  Assault  or  battery  not  charged  to  have  been  com- 
mitted upon  a  public  officer  in  the  discharge  of  his  duties, 
or  to  have  been  committed  with  such  intent  as  to  render 
the  offense  a  felony; 

S.  Breaches  of  the  peace,  riots,  routs,  affrays,  committing 
a  willful  injury  to  property,  and  all  misdemeanors  punish- 
able by  fine  not  exceeding  five  hundred  dollars,  or  imprison- 
ment not  exceeding  six  months,  or  by  both  such  fine  and 
imprisonment  En.  March  11,  1872.  Am'd.  1873-4,  399; 
1880,  36. 

Cal.Rep.CIt.     60,104;     60.162:     66.       4;     68,418;     88,236; 
96,  365;     97,  628;  115,     5'4. 

Act  conferring  power  to  act  as  police  judges:  See  post. 
Appendix,  Justices  of  the  Peace. 

8  116.    En.  March  11,  1872.     Rep.  1880,  21. 

§  117.  En.  March  11,  1872.  Am'd.  1873-4,  283;  1875-6.  85. 
Rep.  1880,  21. 

CaI.Rep.Cit.  63,  413. 

8  118.  En.  March  11.  1872.  Rep.  1880,  21. 

8  119.  En.  Stats.  1873-4,  283.  Rep.  1880,  21. 
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CHAPTER  VI. 

POUCB  COURTS. 

S  121.     ProTlded  for  Id  Political  Cod«». 

§  121.  Provided  for  in  Political  Code.  Police  conrts  are 
established  in  incorporated  cities  and  counties,  cities,  and 
towns,  and  their  organization,  Jurisdiction,  and  powers 
provided  for  In  the  Political  Code,  part  four.  Bn.  March  11, 
1872.    Am'd.  1880,  36. 

Cal.Rep.Cit     66.  4;  99,  610. 

Proceedings  in  civil  actions:  See  post,  sees.  929  et  seq. 

Police  courts  generally,  their  organization  and  jurisdic- 
tion:  See  Pol.  Code,  sees.  4424  et  seq« 

Act  providing  that  mayors  in  certain  cities  shall  not  be 
required  to  act  as  police  judge:  See  post.  Appendix,  Courts. 

Act  transferring  business  to  after  new  constitution:  See 
posty  Appendix,  Records. 

CHAPTER  VII. 

OSNBRAL    PROVISIONS    RBSPBCTINO    COURTS    OF    JUSTICE. 

ArUcle  L  Publicity  of  Proceedings,  89  124.  126. 

IL  Incidental  Powers  and  Duties  of  Courts,  9§  128-131. 

III.  Judicial  Days,  S§  133-186. 

IV.  Proceedings  in  Case  of  Absence  of  Judge,  §1  189,  140. 
v.  Provisions  Respecting  Places  of  Holding  Courts,  U  142- 

144. 
VI.     Seals  of  CourU,  S§  147-163. 

ARTICLE  L 
PUBLICITY  OF  PROCBBDINQS. 


I 


124.  Sittings,  public. 

125.  Sittings,  when  private. 


ft  124.  Sittings,  public  The  sittings  of  every  court  of 
Justice  shall  be  public,  except  as  provided  in  the  next 
section.    Bn.  March  11, 1872.    Am'd.  1880,  36. 

U.  S.  Const.,  art  6,  sec.  1,  amdts. 

1 125.  Sittings,  when  private.  In  an  action  for  divorce, 
criminal  conversation,  seduction,  or  breach  of  promise  of 
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maniq,ge,  the  court  may  direct  the  trial  of  any  issue  of  fact 
Joined  therein  to  be  private,  and  may  exclude  all  persons 
except  the  officers  of  the  court,  the  parties^  their  witnesses, 
and  counsel;  provided,  that  in  any  cause  the  court  may,  in 
the  exercise  of  a  sound  discretion,  during  the  examination 
of  a  witness,  exclude  any  or  all  other  witnesses  in  the 
cause.  En.  March  11, 1872.  Am'd.  1873-4,  284;  1880,  36. 
Cal.Rep.Cit.     43,  208;  99,  529;  99.  531;  103,  246. 

Records  in  divorce  and  attachment  proceedings  to  be 
kept  secret:  See  Pol.  Code,  sec.  1032. 
Exclusion  of  witnesses:  Post,  sec.  2043. 


ARTICLE  IL 

INCIDENTAL  POWERS  AND   DXTTIBS  OF   COURTS. 

8  128.     Powers  respecting  conduct  of  proceedings. 

9  129.     Courts  of  record  may  make  rules. 
I  130.     When  rules  take  effect. 

9  131.     Probationary  treatment  of  Juvenile  offenders. 

§  1284  Powers  respecting  conduct  of  proceedings.  Ererj 
court  shall  have  power: 

1.  To  preserve  and  enforce  order  In  Its  immediate 
presence; 

2.  To  enforce  order  in  the  proceedings  before  It,  or  be- 
fore a  person  or  persons  empowered  to  conduct  a  Judicial 
investigation  under  its  authority; 

3.  To  provide  for  the  orderly  conduct  of  proceedings 
before  it,  or  its  officers; 

4.  To  compel  obedience  to  its  judgments,  orders,  and 
process,  and  to  the  orders  of  a  judge  out  of  court,  in  an 
action  or  proceeding  pending  therein; 

5.  To  control  in  furtherance,  of  justice,  the  conduct  of  its 
ministerial  officers,  and  of  all  other  persons  in  any  manner 
connected  with  a  judicial  proceeding  before  it,  in  every 
matter  appertaining  thereto;  , 

6.  To  compel  the  attendance  of  persons  to  testify  in  an 
action  or  proceeding  pending  therein,  in  the  cases  and  man- 
ner provided  in  this  code; 

7.  To  administer  oaths  in  an  action  or  proceeding  pend- 
ing therein,  and  in  all  other  cases  where  it  may  be  neces- 
sary in  the  exercise  of  its  powers  and  duties; 
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8.  To  amend  and  control  its  process  and  orders  so  as  to 
make  them  conformable  to  law  and  Justice.  Bn.  March  11, 
1872.    Am'd  1880,  37. 

Cal.Rep.Clt     47,184;     63,207;     64,237;     64.846;     79,602; 
96,       6;  112,  643.      Subd.  8  —  82,  468. 

Power  of  judicial  officers:  See  post,  sec.  177. 

Contempt:  See  post,  sec  1209;  in  justice's  court:  See 
sees.  906  et  seq. 

Subd.  6.  Attendance  of  witnesses:  See  post,  sees.  1986 
et  seq. 

Subd.  7.  Administration  of  oaths:  See  post,  sees.  2093 
et  seq. 

ft  129.  Courts  of  record  may  make  rules.  Every  court  of 
record  may  make  rules  not  inconsistent  with  the  laws  of 
this  state,  for  its  own  government  and  the  government  of 
its  officers;  but  such  rules  shall  neither  Impose  any  tax  or 
charge  upon  any  legal  proceeding,  nor  give  any  allowance 
to  any  officer  for  services.  En.  March  11,  1872.  Am'd. 
1880,  37. 

CaI.Rep.Clt.  81,  488;  86,  432. 

Prac.  Act,  sec.  643.    En.  April  29,  1851. 
When  rules  take  effect:  Sec.  130. 

i  laa  When  rules  take  effect.  Rules  adopted  by  the 
supreme  court  shall  take  effect  sixty  days,  and  rules 
adopted  by  superior  courts*  thirty  days  after  their  publi- 
caUon.    En.  March  11, 1872.    Am'd.  1880,  37. 

(131.  Probationary  treatment  of  Juvenile  offenders. 
1.  The  judges  and  justices  of  the  courts  having  original  jur- 
isdiction of  criminal  actions  in  this  state  shall,  from  time  to 
time,  if  in  their  judgment  the  interests  of  justice  will  be 
promoted  thereby,  appoint  a  person  or  persons  from  among 
the  officers  of  any  charity  organization,  society,  associated 
charities,  or  any  strictly  non-sectarian  charitable  associa- 
tion or  from  among  the  citizens,  either  men  or  women,  to 
perform  the  duties  of  probation  officer,  as  hereinafter  de- 
scribed, within  the  jurisdiction  and  under  the  direction  of 
said  court;  to  hold  such  office  during  the  pleasure  of  the 
judge  or  justice  making  such  appointment. 

2.  No  probation  officer  appointed  under  the  provisions  of 
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§  135.  Appointments  on  nonjudicial  da/s.  If  any  day 
mentioned  in  the  last  section  happen  to  be  the  day  ap- 
pointed for  the  holding  or  sitting  of  a  court,  or  to  which  it 
is  adjourned,  it  shall  be  deemed  appointed  for  or  ad- 
journed to  the  next  day.  En.  March  11,  1872.  Am'd.  1880, 
38. 


ARTICLE  IV. 
PROCEEDINGS  IN  CASE  OF  ABSENCE  OF  JUDGE. 

S  139.     Adioumment  for  absence  of  judge. 
fi  140.     Adjournment  till  next  regular  session. 

1 139.  Adjournment  for  absence  of  Judge.  If  no  Judge 
attend  on  the  day  appointed  for  the  holding  or  sitting  of  a 
court,  or  on  the  day  to  which  it  may  have  been  adjourned, 
before  noon,  the  sheriff  or  clerk  shall  adjourn  the  same 
until  the  next  day,  at  10  o'clock  a.  m.,  and  if  no  jiidge 
attend  on  that  day,  before  noon,  the  sheriff  or  clerk  shall 
adjourn  the  same  until  the  following  day  at  the  same  hour, 
and  so  on,  from  day  to  day  for  one  week,  unless  the  judge, 
by  written  order,  directs  it  to  be  adjourned  to  some  day 
certain,  fixed  in  said  order,  in  which  case  it  shall  be  so 
adjourned.    En.  March  11, 1872.    Am'd.  1880,  88. 

Nonjudicial  day:  Sees.  134,  136. 

S 140.  Adjournment  till  next  regular  session.  If  no 
judge  attend  for  one  week,  and  no  written  order  be  made, 
as  provided  in  the  last  section,  the  sheriff  or  clerk  shall 
adjourn  the  session  until  the  time  appointed  for  the  hold* 
ing  of  the  next  regular  session.  En.  March  11,  1872. 
Am'd.  1880,  38. 

Sessions:  Ante,  sec.  78. 
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ARTICLE  V. 
PROVXSIOl^fS  RESPECTING  PLACES  OF  HOLDING  COURTS. 

142.  Change  In  certain  cases  of  place  of  holding  court. 

143.  Parties  to  appear  at  place  appointed. 

144.  When  sheriff  to  provide  court-rooms,  etc. 


S  142.  Change  in  certain  cases  of  place  of  holding  court. 
Tlie  judge  or  judges  authorized  to  hold  or  preside  at  a 
court  appointed  to  be  held  at  a  particular  place  in  a  city 
and  county,  county,  city,  or  town,  may,  by  an  order  filed 
with  the  city  and  county  or  county  clerk,  and  published  as 
he  or  they  may  prescribe,  direct  that  the  court  be  held  or 
continued  at  any  other  place  in  the  city  and  county,  coimty, 
city  or  town  than  that  appointed,  when  war,  insurrection, 
pestilence,  or  other  public  calamity,  or  the  danger  thereof, 
or  the  destruction  or  danger  of  the  building  appointed  for 
holding  the  court,  may  render  it  necessary;  and  may,  in 
the  same  manner,  revoke  the  order,  and  in  his  or  their  dis- 
cretion, appoint  another  place  in  the  same  city  and  county, 
county,  city  or  town,  for  holding  the  court.  En.  March  11» 
1872.  Am'd.  1880,  38. 

f  143.  Parties  to  appear  at  place  appointed.  When  the 
court  is  held  at  a  place  appointed,  as  provided  in  the  last 
section,  every  person  held  to  appear  at  the  court  must 
appear  at  the  place  so  appointed.  En.  March  11,  1872. 
Am'd.  1880,  89. 

S 144.  When  sheriff  to  provide  court-rooms,  etc  II 
suitable  rooms  for  holding  the  superior  courts  and  the 
chambers  of  the  judges  of  said  courts  be  not  provided  in 
any  city  and  county,  or  county,  by  the  supervisors  thereof, 
together  with  the  attendants,  furniture,  fuel,  lights,  and 
stationery  sufficient  for  the  transaction  of  business,  the 
courts,  or  the  judge  or  judges  thereof,  may  direct  the 
sheriff  of  the  city  and  county,  or  county,  to  provide  such 
rooms,  attendants,  furniture,  fuel,  lights,  and  stationery, 
and  the  expenses  incurred,  certified  by  the  judge  or 
judges  to  be  correct,  shall  be  a  charge  against  the  city  and 
county  treasury,  and  paid  out  of  the  general  fund  thereof! 
En.  March  11, 1872.    Am'd.  1880,  39. 

Cal.B«p.Cit.     64,  245;  91.  867;  93.  382;  98,  888;  96.  68. 
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ARTICLE  VI. 

SEALS  OP  COURTS. 

{  147.  What  courts  shall  have  seals. 

9  148.  Seal  of  supreme  court. 

S  149.  Seals  of  superior  courts. 

I  150.  Seals  of  police  courts  of  cities  and  counties. 

9  161.  Seals,  how  provided ;  private  seals,  when  used. 

9  152.  Clerk  of  court  to  keep  seal. 

9  153.  Seals  of  courts,  to  what  documents  affixed. 

S  147.  What  courts  shall  have  seals.  Each  of  the  fol- 
lowing courts  shall  have  a  seal: 

1.  The  supreme  court; 

2.  The  superior  courts; 

3.  The  police  court  of  every  city  and  county.  En.  March 
11, 1872.    Am'd.  1880,  39. 

Seal  of  court — Judicial  notice  taken  of:  Post,  sec.  1875, 
subd.  4;  court  commissioner  may  provide  official  seal,  sec 
259,  BUbd.  5. 

Seals  how  made:  Ante,  sec.  14. 

Police  courts  are  not  courts  of  record;  See  ante,  sees. 
83,  34,  and  yet  have  a  seal. 

S  148.  Seal  of  supreme  court.  The  seal  used  by  the 
supreme  court,  abolished  by  the  constitution,  shall  be  the 
seal  of  the  supreme  court  herein  provided  for;  but  the  said 
court  may  direct  the  clerk  of  the  supreme  court  to  provide 
two  duplicates  of  said  seal,  each  of  which  shall  be  consid- 
ered the  same  as  and  have  the  same  force  and  effect  as  the 
original.    En.  March  11,  1872.    Am'd.  1880,  39. 

S  149.  Seals  of  superior  courts.  The  seals  of  the  superior 
courts  shall  be  circular,  not  less  than  one  and  three- 
fourths  inches  In  diameter,  and  having  in  the  center  any 
word,  words,  or  design  adopted  by  the  judges  thereof,  and 
the  following  inscription  surrounding  the  same:    "  Superior 

Court, ,  California,"  inserting  the  name  of  the  county, 

or  city  and  county;  provided,  that  the  seal  of  any  such 
court,  which  has  been  adopted  previous  to  the  passage  of 
this  act,  shall  be  the  seal  of  such  court,  until  another  be 
adopted.    En.  March  11,  1872.    Am'd.  1880,  39. 
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See  act  of  March  81,  1880,  validating  writs,  process  and 
certificates  Issued  from  superior  courts  before  seal  pro- 
Tided:     See  Stats.  1880,  p.  19. 

S 150.  Seals  of  police  courts  of  cities  and  counties. 
The  police  court  of  every  city  and  county  may  use  any  seal 
having  ui>on  it  the  inscription,  "  Police  Court,  ,"  (In- 
serting the  name  of  the  city  and  county).  En.  March  11, 
1872.    Am'd.  1880,  39. 

Ca1Jlep.Cit.  135.  352;  185,  863. 

S  151.  Seals,  how  provided;  private  seals,  when  used. 
Courts  which  have  not  the  necessary  seal  provided,  or  the 
Jadge  or  judges  thereof,  shall  request  the  supervisors  of 
their  respective  counties  or  cities  and  coimties,  to  provide 
the  same,  and  In  case  of  their  failure  to  do  so,  may  order  the 
sheriff  to  provide  the  same,  and  the  expense  thereof  shall 
b^  a  charge  against  the  county  or  city  and  county  treasury, 
and  paid  out  of  the  general  fund  thereof;  and  until  such 
seal  be  provided,  the  clerk  of  each  court  may  use  his 
private  seal,  whenever  a  seal  is  required.  En.  March  11, 
1872.    Am'd.  1880,  39. 

( 152.  Cleric  of  court  to  keep  seal.  The  clerks  of  the 
court  shall  keep  the  seal  thereof.  En.  March  11,  1872. 
Am'd.  1873-4,  284;  1880,  40. 

Ca]Jtep.Clt.     67,  289. 

f  153.  Seals  of  courts,  to  what  documents  affixed.  The 
seal  of  a  court  need  not  be  a£Blxed  to  any  proceeding  therein 
or  document,  except: 

1.  To  a  writ; 

2.  To  the  certificate  of  probate  of  a  will,  or  of  the  appoint- 
ment of  an  executor,  administrator,  or  guardian; 

8.  To  the  authentication  of  a  copy  of  a  record,  or  other 
proceeding  of  a  court,  or  of  an  officer  thereof,  or  of  a  copy 
of  a  document  on  file  in  the  office  of  the  clerk.  En  Stats. 
1880,  40. 

Ctode  Civ.  Procw— 7. 
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TITLE   IL 

JUDICIAL.  OFFICERS. 

Chapter  I.    Judicial  Officers  in  General,  SS  166-161. 

n.    Powers  and  Duties  of  Judges  at  Chambers, 
§§  166-166. 

III.  Disqualifications  of  Judges,  §§  170-172. 

IV.  Incidental  Powers  and  Duties  of  Judicial  Offi- 

cers, S§  176-179. 
V.    Miscellaneous    Provisions   Respecting   Courts 
and  Judicial  Officers,  §§  182-187. 

CHAPTER  I. 

JUDICIAL  OFFICERS  IN  GENERAL.  ^ 

f  156.  Qualifications  of  justices  of  supreme  court. 

$  167.  Qualifications  of  superior  Judges. 

I  158.  Residence  of  superior  judges. 

I  159.  Residence  and  qualification  of  justices  of  the  peace. 

i  160.  Judges  holding  superior  courts  at  request  of  governor. 

9  161.  Justices  and  judges  Ineligible  to  other  than  judicial  ofllce. 

§  156.  Qualifications  of  Justices  of  supreme  court.  No 
person  shall  be  eligible  to  the  office  of  chief  or  associate 
Justice  of  the  supreme  court,  unless  he  shall  have  been  a 
citizen  of  the  United  States  and  a  resident  of  this  state  for 
two  years  next  preceding  his  election  or  appointment,  nor 
unless  be  shall  have  been  admitted  to  practice  before  the 
flupreme  court  of  the  state.  En.  March  11,  1872.  Am'd. 
1880,  40. 

Judge  must  be  an  attorney:  Const.  Cal.,  art  6,  sec.  23. 

§  157.  Qualifications  of  superior  Judges.  No  person  shaU 
be  eligible  to  the  office  of  Judge  of  a  superior  court  unless, 
he  shall  have  been  a  citizen  of  the  United  States  and  a 
resident  of  this  state,  for  two  years  next  preceding  his 
election  or  appointment,  nor  unless  he  shall  have  been 
admitted  to  practice  before  the  supreme  court  of  the  stata 
En.  March  11,  1872.    Am'd.  1880,  40. 

S  158.  Residence  of  superior  Judges.  Each  Judge  of  a 
superior  court  shall  reside  at  the  county  seat  of  the  county 
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in  which  such  court  is  held,  or  within  three  miles  thereof, 
and  within  the  county,  except  that  in  the  counties  of  Yuba 
and  Sutter  the  Judge  may  reside  in  either  of  said  counties; 
provided,  that  when  there  is  more  than  one  Judge  of  tlie 
superior  court  in  a  county,  it  shall  not  be  necessary  for 
more  than  one  Judge  to  reside  at  the  county  seat,  as  pro- 
vided herein.  En.  March  11,  1872.  Am'd.  1880,  40;  1891, 
277. 

Act  of  March  2,  1897,  Stats.  1897,  p.  48,  provided  for 
separate  Judges  for  Sutter  and  Yuba  counties. 

S 159.  Residence  and  qualification  of  Justices  of  the 
peace.  Every  Justice  of  the  peace  shall  reside  in  the  city 
and  county,  or  township,  in  which  his  court  is  held,  and  no 
person  shall  be  eligible  to  the  office  of  Justice  of  the  peace 
unless  he  shall  have  been  a  citizen  of  the  United  States,  and 
a  resident  of  the  city  and  county,  or  county,  in  which  he  is 
to  serve  for  one  year  next  preceding  his  election  or  appointr 
ment    En.  March  11, 1872.    Am'd.  1880,  41. 

S  160.  Judges  holding  superior  courts  at  request  of  gov- 
ernor. If  by  reason  of  sickness,  absence,  disability,  or 
other  causes,  a  regular  session  of  the  superior  court  can- 
not be  held  in  any  county  by  the  Judge  or  Judges  thereof, 
or  by  a  superior  Judge  requested  by  him  or  them  to  hold 
such  court,  a  certificate  of  that  fact  shall  be  transmitted  by 
the  clerk  thereof  to  the  governor,  who  may  thereupon  re- 
quest some  other  superior  Judge  to  hold  such  court;  and  a 
Judge  so  holding  a  court  at  the  request  of  the  governor,  or 
at  the  request  of  the  Judge  or  Judges  of  said  superior 
court,  shall  be  allowed  his  actual  and  necessary  expenses 
in  going  to,  returning  from,  and  attending  upon  the  busi- 
ness of  such  court,  which  shall  be  a  charge  against  the 
treasury  of  the  county  where  such  court  is  held,  and  paid 
out  of  the  general  fund  thereof.  En.  March  11, 1872.  Am'd. 
1875-6,  86;  1880,  41;  1887,  147. 

Cftl.Rep.Cit.     87,  897. 

Holding  court  for  another  Judge:  Ante,  sec.  71. 

1 161.  Justices  and  Judges  Ineligible  to  other  than  Ju- 
dicial office.  The  Justices  of  the  supreme  court  and  Judges 
of  the  superior  courts  shall  be  ineligible  to  any  other  office 
or  public  employment  than  a  Judicial  office  or  employment 
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during  the  term  for  whlcli  they  shall  have  been  elected.  En. 
March  11. 1872.    Am'd.  1873-4.  284;  1880,  41. 
Ineligible  to  public  employment:  Const.  Cal..  art  6.  sec.  18. 

S  162.    En.  March  11,  1872.    Rep.  1873-4,  285;  1880,  21. 
.CaLRep.Clt.  110.  425. 


I 


CHAPTER  a 
POWERS  OF  JUDGES  AT  CHAMBERS. 

165.  Powers  of  justices  of  supreme  court  at  chambers. 

166.  Powers  of  superior  judges  at  chambers. 


§  165.  Powers  of  Justices  of  supreme  court  at  chambers. 
The  justices  of  the  supreme  court,  or  any  of  them.  may.  at 
chambers,  grant  all  orders  and  writs  which  are  usually 
granted  In  the  first  instance  upon  an  ex  parte  applica- 
tion, except  writs  of  mandamus,  certiorari,  and  pro- 
hibition; and  may,  in  their  discretion,  hear  applications  to 
discharge  such  orders  and  writs.  BiU.  March  11. 1872.  Am'd. 
1880.  41. 

Powers  of  Judges  out  of  court:    Post,  sec.  176. 

§  166.  Powers  of  superior  Judges  at  chambers.  The 
judge  or  judges  of  a  superior  court,  or  any  of  them, 
may,  at  chambers,  grant  all  orders  and  writs  which  are 
usually  granted  in  the  first  instance  upon  an  ex  parte  appli- 
cation, and  may.  at  chambers,  hear  and  dispose  of  such 
orders  and  writs;  and  may  also,  at  chambers,  appoint  ap- 
praisers, receive  inventories  and  accounts  to  be  filed, 
suspend  the  powers  of  executors,  administrators,  or  guar- 
dians in  the  cases  allowed  by  law,  grant  special  letters  of 
administration  or  guardianship,  approve  claims  and  bonds, 
and  direct  the  issuance  from  the  court  of  all  writs  and 
process  necessary  in  the  exercise  of  their  powers  in  matters 
of  probate.    En.  March  11, 1872.    Am'd.  1880,  41. 

Cal.Rep.Clt.     60.    227;  63.    444;  68,    641;  99.    513;  100.    601: 
127.    64. 

Power  of  judges  out  of  court:    Post,  sec.  176. 
Chamber  hours  for  judges:  Pol.  Code,  sec.  4116. 
Power  of  judge  of  probate  at  chambers:  Post,  sec.  1305. 

( 167.    En.  March  11,  1872.    Rep.  1880,  21. 
Cal.Rep.Git.  64.  179. 
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CHAPTER  IIL 

DISQUALIFICATIONS   OF  JUDGES. 

9  170.     Disqualifications  to  alt  or  act. 

9  171.     Certain  Judges  or  county  clerk  not  to  practice  law. 

9  172.     No  judicial  ofilcer  to  have  partner  practicing  law. 

S  170.  Disqualifications  to  sit  or  act.  No  justice.  Judge, 
or  justice  of  the  peace  shall  sit  or  act  as  such  in  any  action 
or  proceeding: 

1.  To  which  he  is  a  party  or  in  which  he  is  interested. 

2.  When  he  is  related  to  either  party,  or  to  an  attorney, 
counsel,  or  agent  of  either  party  ,hy  consanguinity  or 
affinity,  within  the  third  degree,  computed  according  to  the 
rules  of  law. 

3.  When  he  has  been  attorney  or  counsel  for  either 
party  in  the  action  or  proceeding. 

4.  When  it  appears  from  the  affidavit  or  affidavits  on  file 
that  either  party  cannot  have  a  fair  and  impartial  trial 
before  any  judge  of  a  court  of  record  about  to  try  the  case 
by  reason  of  the  prejudice  or  bias  of  such  judge,  said  judge 
shall  forthwith  secure  the  services  of  some  other  judge,  of 
the  same  or  another  county,  to  preside  at  the  trial  of  said 
action  or  proceeding;  provided,  that  in  an  action  in  the 
superior  court  of  a  county,  or  of  a  city  and  county,  having 
more  than  one  department,  said  action  shall  be  transferred 
to  another  department  thereof,  and  tried  therein  in  the 
same  manner  as  though  originally  assigned  to  such  de- 
partment.   The  affidavit  or  affidavits  alleging  the  disquali- 
fication of  a  judge,  must  be  filed  and  served  upon  the  ad- 
verse party  or  the  attorney  for  such  party  at  least  one  day 
before  the  day  set  for  trial  of  such  action  or  proceeding; 
provided,  counter-auidavits  may  be  filed  at  least  one  day 
theieafter,  or  such  further  time  as  the  court  may  extend 
the  time  for  filing  such  counter-affidavits,  not  exceeding 
five  days,  and  for  this  purpose  the  court  may  continue  the 
trial;  and  in  no  one  cause  or  proceeding  can  more  than  one 
such  change  of  judges  be  had.    But  the  provisions  of  this 
section  shall  not  apply  to  the  arrangement  of  the  calendar, 
or  to  the  regulation  of  the  order  of  business,  nor  the  power 
of  transferring  the  action  or  proceeding  to  some  other 
court,  or  the  hearlns  upon  such  affidavits  and  counter- 
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affidavits.    En.  March  11,  1872.    Am'd.  1880,  42;  1893.  2S4; 
1897,  287. 

Cal.Rep.Clt.  65,  72;  66,828;  68,322;  59,130;  66.809: 


83,617;  91,353;  94.  *  27 ;  94,  28;  97.173; 

98,  362 ;  100,  320 ;  103.  398 ;  105.  466 ;  105.  557 ; 

121.  106;  121,  109;  123,  413;  123.  455;  126.  308; 

132,  805;  136.  335.  Subd.  1—118.  251;  121.  104; 

126.  308.  Subd.  2  —  91.  348;  120.  332.  Subd.  4- 

129,  104;  130.  307;  131.  240;  131.  251;  132.  308; 

136,  336;  136,  685. 


66,  310 

97,  175 
115.  696 
129.  106 
121,  373 
123.  412 
132.  304 

Change  of  venue:    Post,  sees.  897  et  seq. 

Subd.  2.  Consanguinity  and  affinity:  See  Civ.  Code, 
sees.  1390  et  seq. 

Subd.  3.  Judge  cannot  act  as  attorney:  Post,  sees.  171, 
172. 

S  171.  Certain  Judges  or  county  clerk  not  to  practice 
law.  No  justice,  or  judge  of  a  court  of  record,  or  county 
clerk,  shall  practice  law  in  any  court  of  this  state,  nor  act 
as  attorney,  agent,  or  solicitor  in  the  prosecution  of  any 
claim  or  application  for  lands,  pensions,  patent  rights,  or 
other  proceedings,  before  any  department  of  the  state  or 
general  government,  or  courts  of  the  United  States  during 
his  continuance  in  office;  nor  shall  any  justice  of  the 
peace  practice  law  before  any  justice's  court  in  the  county 
in  which  he  resides.  En.  March  11,  1872.  Am'd.  188u,  42; 
1881,  78. 

§  172.  No  Judicial  officer  to  have  partner  practicing  law. 
No  justice,  judge,  or  other  elective  judicial  officer,  or  court 
commissioner,  shall  have  a  partner  acting  as  attorney  or 
counsel  in  any  court  of  this  state.  En.  March  11,  1871 
Am'd.  1880,  42. 

S  173.    En.  March  11,  1872.    Rep.  1880,  21. 


CHAPTER   IV. 

INCIDENTAL  POWERS  AND   DUTIES  OP  JUDICIAL  OFFICERS. 

176.  Powers  of  judges  out  of  court. 

177.  Powers  of  Judicial  officers  as  to  conduct  of  proceedings, 

178.  To  punish  for  contempt. 
178.  To  take  acknowledgments  and  affldaylta. 

S  176.     Powers  of  Judges  out  of  court.    A  justice  or  judge 
may  exercise  out  of  court  all  the  powers  expressly  cott* 
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ferred  upon  a  justice  or  judge,  as  contradistlngulslied  from 
the  court.    £n.  March  11,  1872.  Am'd.  1880,  42. 
GalJlep.Cit.     68.  641. 

Powers  of  judge  at  chambers:  Ante,  sees.  165, 166. 
Power  to  administer  oaths:  Post,  sec.  179. 

f  177.  Powers  of  Judicial  officers  as  to  conduct  of  pro- 
ceedings.   Every  judicial  officer  shall  have  power: 

1.  To  preserve  and  enforce  order  in  his  immediate 
presence,  and  in  proceedings  before  him,  when  he  is 
engaged  in  the  performance  of  official  duty; 

2.  To  compel  obedience  to  his  lawful  orders  as  provided 
In  this  code; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a 
proceeding  before  him,  in  the  cases  and  manner  provided 
in  this  code; 

4.  To  administer  oaths  to  persons  in  a  proceeding  pend- 
ing before  him,  and  in  all  other  cases  where  it  may  be 
necessary  in  the  exercise  of  his  powers  and  duties. 
£n.  March  11, 1872.    Am'd.  1880,  42. 

C&LR^.Git.     65,  616. 

Incidental  powers  of  courts:    Ante,  sec.  128. 

f  178.  To  punish  for  contempt.  For  the  effectual  exer- 
cise of  the  powers  conferred  by  the  last  section,  a  judicial 
officer  may  punish  for  contempt  in  the  cases  provided  in 
this  code.    En.  March  11, 1872.    AmU  1880,  42. 

Contempt,  generally:  Post,  sec.  1209;  in  justices'  courts, 
post,  sec  906. 

(  179.  To  take  acknowledgments  and  affidavits.  Each 
of  the  justices  of  the  supreme  court,  and  judges  of  the 
superior  courts,  shall  have  power  ill  any  part  of  me  state, 
and  every  justice  of  the  peace  within  his  city  and  county, 
or  county,  and  a  judge  of  a  police  or  other  inferior  court 
within  his  city  and  county,  city,  or  town,  to  take  and 
certify: 

1.  The  proof  and  acknowledgment  of  a  conveyance  of 
real  property,  or  of  any  other  written  instrument; 

2.  The  acknowledgment  of  satisfaction  of  a  judgment  of 
any  court; 
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3.  An  affidavit  or  depositicxL  to  be  used  in  this  state 
Bn.  March  11, 1872.    Am'd.  1880,  42. 

Cal.R6p.Clt.     66,  466;     66,  615;     88,  410;  128,  420;  185,  175. 
Subd.  1  —  64,  800. 

Subd.  1.  Real  property,  acknowledgment  of  conveyance 
of:     See  Civ.  Code,  sees.  1180  et  seq. 

Subd.  2.    Satisfaction  of  judgment    Post,  sec.  675. 

Subd.  S.  Affidavit:  Post,  sees.  2009  et  sea.  D^^ositioii: 
Post,  sees.  2019  et  sea* 

CHAPTBaEl  V. 

MISCELLANEOUS     PROVISIONS     RESPBCTINQ     COURTS     AND 

JUDICIAL   OFFICERS. 

I  182.     Subsequent    applications    for    orders    refused,    wbea    pro- 
hibited. 

183.  violations  of  preceding  section. 

184.  Proceedings  not  atTected  b7  vacancy  In  ofllca. 

185.  Proceedings  to  be  In  Engliidi  language. 
{  186.     Abbreviations  and  figures. 

8  187.     Means  to  carry  Jurisdiction  into  effecL 

$182.  Subsequent  applications  for  orders  refused,  when 
prohibited.  If  an  application  for  an  order  made  to  a  jadge 
of  a  court  in  which  the  action  or  proceeding  is  pending  is 
refused  in  whole  or  in  part,  or  is  granted  conditionally,  no 
subsequent  application  for  the  same  order  shaU  be  made 
to  any  court  commlBsioner,  or  any  other  judge,  except  of  a 
higher  court;  but  nothing  in  this  section  applies  to  motions 
refused  for  informality  in  the  papers  or  proceedings  neces- 
sary to  obtain  the  order,  or  to  motions  refused  with  liberty 
to  renew  the  same.    En.  March  11, 1872.    Am'd.  1880,  48. 

Cal.Rep.Cit.     61.   194;  69,   63.5;  89.   338;  115,   697;  131.   619. 

Orders  and  motions  generally:    Post,  sees.  1003  et  seq. 
Orders,  appealable:    Post,  sec.  939,  subd.  3. 

S 183.  Violations  of  preceding  section.  A  violation  of 
the  last  section  may  be  punished  as  a  contempt;  aad  an 
order  made  contrary  thereto  may  be  revoked  by  the  judge 
or  commissioner  who  made  it,  or  vacated  by  a  Judge  of 
the  court  in  which  the  action  or  proceeding  Is  pending. 
Bn.  March  11,  1872.    Am'd.  1880,  43. 

Cal.Rep.Clt.     61,  194. 

Penalty  for  violation:    Post,  sees.  906,  1209. 

Ex  parte  order,  vacating  or  modifying:    Post,  sec.  987« 
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S 184.  Proceedings  not  affected  by  vacancy  In  office. 
No  proceeding  in  any  court  of  justice,  in  an  action  or 
special  proceeding  pending  therein,  shall  be  affected  by 
a  vacancy  In  the  office  of  all  or  any  of  the  judges  thereof. 
En.  March  11, 1872.    Am'd.  1880,  43. 

{185.  Proceedings  to  be  in  English  language.  EiVery 
written  proceeding  In  a  court  of  Justice  in  this  state  shall 
be  in  the  Bnglish  language,  and  judicial  proceedings  shall 
be  conducted,  preserved,  and  published  in  no  other.  En. 
March  11,  1872.    Am'd.  1880,  43. 

1 186.  Abbreviations  and  figures.  Such  abbreviations 
as  are  in  common  use  may  be  used,  and  numbers  may  be 
expressed  by  figures  or  numerals  in  the  customary  man- 
ner.   Sn.  March  11,  1872.    Am'd.  1880,  43. 

CaLRep.Cit.     136,  29. 

1 187.  Means  to  carry  jurisdiction  Into  effect.  When 
jarisdictlon  is,  by  the  constitution  or  this  code,  or  by  any 
other  statute,  conferred  on  a  court  or  judicial  officer,  all 
the  means  necessary  to  carry  it  into  effect  are  also  given; 
and  In  the  exercise  of  this  jurisdiction,  if  the  course  of 
proceeding  be  not  specifically  pointed  out  by  this  code  or 
the  statute,  any  suitable  process  or  mode  of  proceeding 
may  be  adopted  which  may  appear  most  conformable  to 
the  spirit  of  this  code.    En.  March  11, 1872.    Am'd.  1880,  43. 


Cml.Rep.Cit     60,642;  60.645;  63,507;  63.608 

71,  601 ;     72.  320 ;  72.  597  ;  75.  166 ;  76,  645 

82.  467  ;     82,  468  ;  98,  495  ;  100.  120  ;  100,  169 

113.     64 ;  117,  202 ;  118.  420 ;  121,     41 ;  124,  474 

138,  485. 

§  188.    En.  1873-4,  286.    Rep.  1880,  21. 


65.  192; 

81,  615; 
109,  256; 
137,  208; 
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TITLE   III. 

PERSONS  SPECIALLY  INVESTED  WITH  POWERS  OF 

A   JUDICIAL   NATURE. 

Chapter  L    Jurors,  {{  190-254. 

n.    Court  CommisBioners,  SS  258,  259. 

CHAPTER  L 

JURORS. 

Article  I.     Jurors  In  General,  S§  190-196. 

II.     Qualifications  and  Exemptions  of  Jurors*  8f  198-202. 

III.  Of  Selecting  and  Returning  Jurors  for  Ciourts  of  Record. 

SS  204-211. 

IV.  Of  Drawing  Jurors  for  Courts  of  Record,  ff  214-220. 

y.     Of  Summoning  Jurors  for  Courts  of  Record.  H  225-228. 
VI.     Of  Summoning  Jurors  for  Courts  not  of  Reoonl«  §9  2S0- 

232. 
VII.     Of  Summoning  Jurors  of  Inquest,  f  236. 
VIII.     Obedience  to  Summons,  bow  Enforced,  f  288. 
IX.     Of  Impaneling  Grand  Juries,  SS  241-243. 
X.     Of  Impaneling  Trial  Juries  in  Courts  of  Record,  H  246, 

247. 
ZI.     Of  Impaneling  Trial  Juries  In  Courts  Not  of  Record. 

S9  260,  261. 
ZIL     Of  Impaneling  Juries  of  Inauest,  |  264. 

ARTICLE   L 

JURORS   IN   GENERAL. 

f  190.  Jury  defined. 

f  191.  Different    kinds    of   juries. 

192.  Grand    Jury    defined. 

193.  Trial  jury  defined. 

194.  Number   of   a   trial   jury. 
196.  Jury  of  Inquest  defined. 

§  190.  Jury  defined.  A  jury  is  a  body  of  men  tempo- 
rarily selected  from  the  citizens  of  a  particular  district, 
and  invested  with  power  to  present  or  indict  a  person  for 
a  public  ofTense.  or  to  try  a  question  of  tact.  En.  March  11 » 
1872.    Am'd.  1880,  44. 

Jurors,  qualifications  and  exemptions:     Post,  sees.  IftS* 
202. 
Selecting  and  summoning:    Post,  sees.  204,  238. 
Impaneling:     Post,  sees.  241-254. 
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S 191.  Different  kinds  of  Juries.  Juries  are  of  three 
kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest.    En.  March  11,  1872.    Am'd.  1880,  44. 

§  192.  Grand  Jury  defined.  A  grand  jury  is  a  body  of 
men,  nineteen  In  number,  returned  In  pursuance  of  law, 
from  the  citizens  of  a  county,  or  city  and  county,  before  a 
court  of  competent  jurisdiction,  and  sworn  to  inquire  of 
public  offense  committed  or  triable  within  the  county,  or 
city  and  county.  En.  March  11,  1872.  Am'd.  1875-6,  86; 
1880,  44. 

CalJlep.Clt.  64.  66;  64.  66;  69.  108;  92,  261;  92,  263;  119.  8. 

Grand  jury,  impaneling:    Post,  sees.  241-243. 
How  often  drawn:    Const.  Cal.,  art.  1,  sec.  8. 

S  193.  Trial  Jury  defined.  A  trial  jury  is  a  body  of  men 
returned  from  the  citizens  of  a  particular  district  before  a 
court  or  officer  of  competent  jurisdiction,  and  sworn  to  try 
and  determine,  by  verdict,  a  question  of  fact.  En.  March 
11,  1872.    Am'd.  1880,  44. 

Trial  by  jury:    Post,  sees.  600-619. 

Verdict,  three  quarters  of  jury  can  find:  Ck)nst  Cal.» 
art.  1,  sec.  7.   See  also,  post,  sec.  618. 

S  194.  Number  of  a  trlai  Jury.  A  trial  jury  shall  consist 
of  twelve  men;  provided,  that  in  civil  actions  and  cases 
of  misdemeanor,  it  may  consist  of  twelve,  or  of  any  number 
less  than  twelve,  upon  which  the  parties  may  agree  in  open 
court.    En.  March  11,  1872.    Am'd.  1880,  44. 

Less  than  twelve:    Const.  Cal.,  art.  1,  sec.  7. 

§  195.  Jury  of  Inquest  defined.  A  jury  of  inquest  is  a 
body  of  men  summoned  from  the  citizens  of  a  particular 
district  before  the  sheriff,  coroner,  or  other  ministerial 
officer,  to  inquire  of  particular  facts.  En.  March  11,  1872. 
Am'd.  1880,  44. 

CaLRep.Cit'    42,  882;  42,  886. 


H 108-200  JURORS.  M 

ARTICLE   II. 

QUALIFICATIONS    AND    EXEMPTIONS    OF    JURORS. 

Who  competent  to  act  as  juror. 
Who  not  competent  to  act  as  Juror. 
Who  exempt  from  jury  duty. 
Who  may  be  excused. 
Affidavit  of  claim  to  exemption. 

$198.  Who  competent  to  act  as  juror.  A  person  l8 
competent  to  act  as  juror  if  he  be: 

1.  A  citizen  of  tne  United  States  of  the  age  of  twenty- 
one  years,  who  shall  have  been  a  resident  of  the  state  one 
year,  and  of  the  county,  or  city  and  county,  ninety  days 
before  being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties,  and  of  ordinary 
intelligence,  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  English 
language; 

4.  Assessed  on  the  last  assessment  roll  of  the  county, 
or  city  and  county,  on  property  belonging  to  him.  E^n. 
March  11,  1872.    Am'd.  1875-6,  89;  1880,  45. 

CaI.Rep.Cit.     61.  599;     68,  266;     61.  653;  106.  818.    Subd.  4— 
123.  487. 

Residence,  generally:  See  Const  Cal.,  art.  2,  sec.  4; 
Pol.  Code,  sec.  52. 

§  199.  Who  not  competent  to  act  as  Juror.  A  person  is 
not  competent  to  act  as  a  juror: 

1.  Who  does  not  possess  the  Qualifications  prescribed  by 
the  preceding  section;  or, 

2.  Who  has  been  convicted  of  malfeasance  in  office,  or 
any  felony  or  other  high  crime.  En.  March  11,  1872.  Am'd. 
1880,  45. 

Cal.Rep.Cit.     106.  318;  123,  487. 

S  200.  Who  exempt  from  jury  duty.  A  person  is  exempt 
from  liability  to  act  as  a  juror  if  he  be: 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  this  state; 

2.  A  person  holding  a  county,  city  and  county,  or  town- 
ship office; 

8.  An  attorney  at  law; 
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4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion following  Ms  profession; 
6.  A  teacher  In  a  university,  college,  academy,  or  school; 

6.  A  practicing  physician  or  druggist  actually  engaged  in 
the  business  of  dispensing  medicines; 

7.  An  officer,  keeper,  or  attendant  of  an  almshouse,  hos- 
pital, asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or 
attendant  of  the  state  prison  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters 
of  this  state; 

10.  An  express  agent,  mall  carrier,  superintendent,  em- 
ployee, or  operator  of  a  telegraph  line  doing  a  general  tele- 
graph business  in  this  state,  or  keeper  of  a  public  ferry  or 
toll-gate; 

11.  An  active  member  of  the  National  Guard  of  Cali- 
fornia, or  an  active  member  of  a  fire  department  of  any 
city  and  county,  city,  town,  or  village  in  this  state,  or  an 
exempt  member  of  a  duly  organized  fire  company; 

12.  A  superintendent,  engineer,  or  conductor  on  a  rail- 
road; or, 

18.  A  person  drawn  as  a  juror  in  any  court  of  record 
in  this  state,  upon  a  regular  panel,  who  has  served  as  such 
within  a  year;  but  this  exemption  shall  not  extend  to  a 
person  who  is  summoned  as  a  juror  for  the  trial  of  a  par- 
ticular case.  En.  March  11, 1872.  Am'd.  1873-4,  285;  1875-6, 
86;  1880,  45;  189/,  185. 

Cal.Rep.Clt.  Subd.  2—123,  486. 

Exemption,  how  claimed:    Post,  sec.  202. 
Subd.  11.  Exempt  fireman:  Pol.  Code,  sees.  3337-3339. 
Members  of  National  Guard:     See  Pol.  Code,  sees.  1936, 
1962. 

S  201.  Who  may  be  excused.  A  juror  shall  not  be  ex- 
cused by  a  court  tor  slight  or  trivial  cause,  or  for  hardship 
or  inconvenience  to  his  business,  but  only  when  material 
injury  or  destruction  to  his  property,  or  of  property  intrust- 
ed to  him,  is  threatened,  or  when  his  own  health,  or  the 
sickness  or  death  of  a  member  of  his  family,  requires  his 
absence.    En.  March  11,  1872.    Am'd.  1880,  45. 

CalHep.Clt.  138,  268. 

Code  ClT.  Proc— 8.      . 
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{202.  Affidavit  of  claim  to  exemption.  If  a  person  ex- 
empt  from  liability  to  act  as  a  juror,  as  provided  in  section 
two  hundred,  be  summoned  as  a  juror,  he  may  make  and 
transmit  his  affidavit  to  the  clerk  of  the  court  for  which  he 
is  summoned,  stating  his  office,  occupation,  or  employment; 
and  such  affidavit  shall  be  delivered  by  the  clerk  to  the 
judge  of  the  court  where  the  name  of  such  person  is  called, 
and  if  sufficient  in  substance,  shall  be  received  as  an  excuse 
for  non-attendance  in  person.  The  affidavit  shall  then  be 
filed  by  the  clerk.    En.  Stats.  1873-4,  286.    Am'd.  1880,  46. 


ARTICLE   III. 

OF  SBLECTINO  AND  RETURNING  JURORS  FOR  COURTS  OF 

RECORD. 

204.  Jury  lists,  by  whom  and  when  to  be  made. 

205.  How  selection  shall  be  made. 

206.  Lists  to  contain  how  many  names. 

207.  Repealed. 

208.  Lists  to  be  placed  with  clerk. 

209.  Duty  of  clerk;  Jury  boxes. 

210.  Regular  Jurors  to  serve  one  year. 

211.  Jurors  to  be  drawn  from  boxes. 

§  204.  Jury  lists,  by  whom  and  when  to  be  made.  In  the 
month  of  January  in  each  year  it  shall  be  the  duty  of  the 
superior  court  in  each  of  the  counties  of  this  state,  to  make 
an  order  designating  the  estimated  number  of  grand  Jurors, 
and  also  the  number  of  trial  jurors,  that  will.  In  the  opinion 
of  said  court,  be  required  for  the  transaction  of  the  business 
of  the  court  and  the  trial  of  causes  therein  during  the 
ensuing  year;  and  immediately  after  said  order  designating 
the  estimated  number  of  grand  jurors  shall  be  made,  the 
court  shall  select  and  list  the  grand  jurors  required  by 
said  order  to  serve  as  grand  Jurors  in  said  superior  court 
during  the  ensuing  year,  or  until  new  lists  of  Jurors  shall 
be  provided,  and  said  selections  and  listings  shall  be  made 
of  persons  suitable  and  competent  to  serve  as  Jurors,  as  set 
forth  and  required  in  sections  two  hundred  and  five  and  two 
hundred  and  six  of  this  code,  which  list  of  persons  so 
selected  shall  at  once  be  placed  in  the  possession  of  the 
county  clerk;  and  immediately  after  said  order  designating 
the  estimated  number  of  trial  Jurors  shall  be  made,  the 
board  of  supervisors  shall  select,  as  provided  in  sections 
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two  hundred  and  five  and  two  hundred  and  six  of  this 

code,  a  list  of  persons  to  serve  as  trial  jurors  in  the  superior 

court  of  said  county  during  the  ensuing  year,  or  until  a  new 

list  of  jurors  shall  be  provided.    In  counties  and  cities  and 

counties  having  a  population  of  one  hundred  thousand 

inhabitants  or  over,  such  selection  shall  be  made  by  a 

majority  of  the  judges  of  the  superior  courts.    En.  March 

11,  1872.    Am'd.  1873-4,  286;  1875-6,  86;  1880,  46;  1881,  69; 

1893,  297. 

Cal.Rep.Clt.     66,     37 ;     69,  544 ;     69,  549  ;     73,  239 ;     92.  242 ; 
104,  320;  106,  819;  116,  193;  116.  194;  116,  195;  138,  269. 

S  205.  How  selection  shall  be  made.  The  selections  and 
listings  shall  be  made  of  persons  suitable  and  competent 
to  serve  as  jurors,  who  are  assessed  on  the  last  preceding 
assessment  roll  of  such  county  or  city  and  county,  and  in 
making  such  selections  they  shall  take  the  names  of  such 
only  as  are  not  exempt  from  serving,  who  are  in  the  pos- 
session of  their  natural  faculties,  and  not  infirm  or  decrepit, 
of  fair  character  and  approved  integrity,  and  of  sound  judg- 
ment. En.  March  11,  1872.  Am'd.  1880,  46;  1881,  70; 
1893,  298. 

Cal.Rep.Clt     95,  426;  116.  194. 

§206.  Lists  to  contain  how  many  names.  The  lists  of 
jurors,  to  be  made  as  provided  in  the  preceding  section, 
shall  contain  the  number  of  persons  which  shall  have 
been  designated  by  the  court  in  its  order.  The  names  for 
such  lists  shall  be  selected  from  the  difTerent  wards  or 
townships  of  the  respective  counties,  in  proportion  to  the 
number  of  inhabitants  therein,  as  nearly  as  the  same  can 
be  estimated  by  the  persons  making  said  lists;  and  said 
lists  shall  be  kept  separate  and  distinct  one  from  the 
other.  En.  March  11,  1872.  Am'd.  1875-6,  87;  1880,  46; 
1881,  70. 

Cal.Rep.Clt.  66,  87;  121.  8;  131.  252;  138,  269. 

S207.     Repealed.    En.  March  11,  1872.    Rep.  1875-6,  87. 

§  208.  Lists  to  be  placed  with  clerk.  A  certified  list  of 
the  persons  selected  to  serve  as  trial  jurors  shall  at  once  be 
placed  in  the  possession  of  and  filed  with  the  clerk  of  the 
superior  court  En.  March  11,  1872.  Am'd.  1880,  46;  1881, 
70;  1893,  298. 

CaI.Rep.Clt     56,  37;  108,  12. 
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§209.  Duty  of  clerk;  Jury  boxes.  On  receiving  such 
lists,  the  county  clerk  shall  file  the  same  in  his  office, 
and  write  down  the  names  contained  thereon  on  separate 
pieces  of  paper,  of  the  same  size  and  appearance,  and  fold 
each  piece  so  as  to  conceal  the  name  thereon.  He  shall 
deposit  the  pieces  of  paper  having  on  them  the  names  of 
the  persons  selected  to  serve  as  grand  Jurors  In  a  box,  to 
be  called  the  "  grand  Jury  box,"  and  those  having  on  them 
the  names  of  the  persons  selected  to  serve  as  trial  Jurors, 
in  a  box  to  be  called  the  "  trial  Jury  box."  En.  March  11, 
1872.    Am'd.  1875-6,  87;  1880,  47;  1881,  70. 

Cal.Rep.Clt.  66.  88;  116,  198. 

§210.  Regular  jurors  to  serve  one  year.  The  persons 
whose  names  are  so  returned  shall  be  known  as  regular 
Jurors,  and  shall  serve  for  one  year,  and  until  other  persons 
are  selected  and  returned.  En.  March  11,  1872.  Am'd. 
1880,  47. 

CaLRep.Cit.  69.  549 ;  73.  239 ;  106.  319 ;  138.  269. 

§211.  Jurors  to  be  drawn  from  boxes.  The  names  of 
persons  drawn  for  grand  Jurors  shall  be  drawn  from  the 
'*  grand  Jury  box,"  and  the  names  of  persons  for  trial 
Jurors  shall  be  drawn  from  the  "trial  Jury  box";  and  if, 
at  the  end  of  the  year,  there  shall  be  the  names  ot  persons 
in  either  of  the  said  Jury  boxes  who  may  not  have  been 
drawn  during  the  year  to  serve,  and  have  not  served  as 
Jurors,  the  names  of  such  persons  may  be  placed  on  the 
list  of  Jurors  drawn  for  the  succeeding  year.  En.  March 
1875-6.  87.    Am'd.  1880.  47;  1881,  70. 

Oal.Rep.Clt.     56,  38;  69.  544;  104.  820;  106,  819;  181.  252. 

ARTICLE   IV. 


OP  DRAWING  JURORS  FOR  COURTS  OP  RECORD. 


9  214. 
S  215. 
§  216. 
f  217. 
i  218. 
S  219. 
S  220. 
f  221. 


Order  of  Judge  or  Judges  tor  drawing  of  jury. 

Sheriff  to  be  notified. 

No  section. 

No  section. 

No    section. 

Drawing,  how  conducted. 

Preservation  of  ballots  drawn. 

No  section. 


S  214.    Order  of  Judge  or  Judges  for  drawing  of  Jury. 
Whenever  the  business  of  the  superior  court  shall  re<iuire 


/^ 
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tike  &ttendance  of  a  trial  Jury  for  the  trial  of  criminal  cases, 
or  -wbere  a  trial  jury  shall  have  been  demanded  in  any 
cause  or  causes  at  issue  in  said  court}  and  no  Jury  is  In 
attendance,  the  court  may  make  an  order  directing  a  trial 
jury  to  be  drawn,  and  summoned  to  attend  before  said 
oonrt.  Such  order  shall  specify  the  number  of  Jurors  to 
be  drawn,  and  the  time  at  which  the  jurors  are  required 
to  attend.  And  the  court  may  direct  that  such  causes, 
eitber  criminal  or  civil,  in  which  a  jury  may  be  required, 
or  in  which  a  Jury  may  have  been  demanded,  be  continued 
and  fixed  for  trial  when  a  jury  shall  be  in  attendance. 
En.  Aiarch  11,  1872.  Am'd.  1873-4,  287;  1875-6,  88;  1880,  47. 
Cal.Rep.Cit.  67.  .124;  65,  78;  97,  176;  188,  269. 

Summoning  jury:    See  sec.  226,  post. 

S21&  Sheriff  to  be  notified.  Immediately  upon  the 
order  mentioned  In  the  preceding  section  being  made,  the 
clerk  shall,  in  the  presence  of  the  court,  proceed  to  draw 
the  jurors  from  the  "  trial  jury  box."  En.  March  11,  1872. 
Am'd.  1873-4,  287;  1880,  47;  1881,  71. 

Cal^ep.Cit.     66,  468;  66.  78. 

1216.    En.  March  11,  1872.     Rop.  1880,  21. 

§217.  En.  March  11,  1872.  Am'd.  1873-4,  287.  Rep. 
1880,  21. 

S  218.    En.  March  11,  1872.    Rep.  1880,  21. 

S  219.  Drawing,  liow  conducted.  The  clerk  must  conduct 
said  drawing  as  follows: 

1.  He  must  shake  the  box  containing  the  names  of  the 
trial  jurors*,  so  as  to  mix  the  slips  of  paper  upon  which  such 
names  are  written,  as  well  as  possible;  he  must  then  draw 
from  said  box  as  many  slips  of  paper  as  are  ordered  by 
the  court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the 
minutes  of  the  court,  which  must  show  the  name  on  each 
slip  of  paper  so  drawn  from  said  jury  box. 

3.  If  the  name  of  any  person  is  drawn  from  said  box 
who  is  deceased  or  Insane,  or  who  may  have  permanently 
removed  from  the  county,  or.  who  is  exempt  from  jury 
service,  and  the  fact  shall  be  made  to  appear  to  the  satis- 
faction of  the  court,  the  name  of  such  person  shall  be 
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omitted  from  the  list,  and  the  slip  of  paper  having  snch 
name  on  it  shall  be  destroyed,  and  another  juror  drawn  in 
his  place,  and  the  fact  shall  be  entered  upon  the  minutes  of 
the  court.  The  same  proceeding  shall  be  had  as  often  as 
may  be  necessary,  until  the  whole  number  of  jurors  re- 
quired be  drawn.  After  the  drawing  shall  be  completed, 
the  clerk  shall  make  a  copy  of  the  list  of  names  of  the  per- 
sons so  drawn,  and  certify  the  same.  In  his  certificate  he 
shall  state  the  date  of  the  order  and  of  the  drawing,  and  the 
number  of  the  jurors  drawn,  and  the  time  when  and  the 
place  where  such  jurors  are  required  to  appear.  Such  cer- 
tificate and  list  shall  be  delivered  to  the  sheriff  for  service. 
En.  March  11,  1872.  Am'd.  1880,  47;  1881,  71. 
CalJlep.Cit.     67.  124;  69,  109;  92,  242. 

§220.  Preservation  of  baiiots  drawn.  After  a  drawing 
of  persons  to  serve  as  jurors,  the  clerk  shall  preserve  the 
ballots  drawn,  and  at  Uie  close  of  the  session  or  sessions 
for  which  the  drawing  was  had,  he  shall  replace  in  the 
proper  box  from  whicn  they  were  taken  all  ballots  which 
have  on  them  the  names  of  persons,  who  did  not  serve  as 
jurors  for  the  session  or  sessions  aforesaid,  and  who  are 
not  exempt  or  incompetent  En.  March  11,  1872.  Am'd. 
1875-6,  88;  1880,  48. 

§221.    En.  March  11, 1872.    Rep.  1880,  21. 


ARTICLE  V. 
OP   SUMMONING   JURORS  FOR  COURTS   OF  RECORD. 

226.  Sheriff  to  summon  jurors,  how. 

226.  Of  drawing  and  summoning  Jurors  to  attend  forthwith. 

227.  Of  summoning  Jurors  to  complete  a  panel. 

228.  Compensation  of  elisor. 

§225.  Sheriff  to  summon  Jurors,  how.  The  sheriff,  aa 
soon  as  he  receives  the  list  or  lists  of  jurors  drawn,  shall 
summon  the  persons  named  therein  to  attend  the  court  at 
the  opening  of  the  regular  session  thereof,  or  at  such  ses- 
sion or  time  as  the  court  may  order,  hy  giving  personal 
notice  to  that  effect  to  each  of  them,  or  hy  leaving  a  written 
notice  to  that  effect  at  his  place  of  residence,  with  some 
person  of  proper  age,  and  shall  return  the  list  to  the  court 
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at  the  opening  of  the  regtilar  session  thereof,  or  at  such 
session,  or  time  as  the  jurors  may  be  ordered  to  attend, 
specifying  the  names  of  those  who  were  summoned,  and 
the  manner  in  which  each  person  was  notified.  En.  March 
11, 1872.    Am'd.  1880,  48. 

§  226.  Of  drawing  and  summoning  Jurors  to  attend 
forthwith.  Whenever  jurors  are  not  drawn  or  summoned 
to  attend  any  court  of  record  or  session  thereof,  or  a  suf- 
ficient number  of  jurors  fail  to  appear,  such  court  may 
order  a  sufficient  number  to  be  forthwith  drawn  and  sum- 
moned to  attend  the  court,  or  it  may,  by  an  order  entered 
in  its  minutes,  direct  the  sheriff,  or  an  elisor  chosen  by  the 
court,  forthwith  to  summon  so  many  good  and  lawful  men 
of  the  county,  or  city  and  county,  to  serve  as  Jurors,  as  may 
be  required,  and  in  either  case  such  Jurors  must  be  sum- 
moned in  the  manner  provided  in  the  preceding  section. 
En.  March  11,  1872.    Am'd.  1873-4,  288;  1880,  48. 

CaI.Rep.Clt.     47,    95 ;     47,  186 ;     54,  401 ;     59,  363  ;     65.  151 ; 
69,111;     92.243;     92,246;     92.258;     92,272;     95,427; 
106,  318;  116,  195;  116,  508;  122,  237;  134,  438. 

§  227.  Of  summoning  jurors  to  complete  a  panel.  When 
there  are  not  competent  Jurors  enough  present  to  form  a 
panel  the  court  may  direct  the  sheriff,  or  an  elisor  chosen 
by  the  court,  to  summon  a  sufficient  number  of  persons 
having  the  qualifications  of  Jurors  to  complete  the  panel, 
from  the  body  of  the  county,  or  city  and  county,  and  not 
from  the  bystanders;  and  the  sheriff  or  elisor  shall  summon 
the  number  so  ordered  accordingly  and  return  the  names 
to  the  court.  En.  March  11,  1872.  Am'd.  1873-4,  288;  1880, 
48. 

Cal.Rep.Clt.  59,  363;  106,  318;  113,  85;  116.  195;  138,  269. 

Prac.  Act,  sec.  589.    £n.  April  29,  1851. 

S  228.  Compensation  of  elisor.  An  elisor  who  shall,  by 
order  of  a  court  of  record,  summon  persons  to  serve  as 
jurors,  shall  be  entitled  to  a  reasonable  compensation  for 
his  services,  which  must  be  fixed  by  tho  court  and  paid  out 
of  the  county  or  city  and  county  treasury,  and  out  of  the 
general  fund  thereof.    Kn.  Stats.  1875-G,  88.    Am'd.  1880,  49. 
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ARTICLE  VI. 

OP    SUMMONING    JURORS    FOR    COURTS    NOT    OT    RBCORD. 

S  230.     Jurors  for  justices'  or  police  courts. 
9  231.     How  to  be   summoned. 
9  232.     Officer's  return. 

§  230.  Jurors  for  Justices'  or  police  courts.  When  Jurors 
are  required  In  any  of  the  Justices'  courts,  or  in  any  police 
or  other  Inferior  court,  they  shall,  upon  th%  order  of  the 
Justice,  or  any  one  of  the  Justices  where  there  is  more 
than  one,  or  If  [of]  the  Judge  thereof,  be  summoned  by  the 
sheriff,  constable,  marshal,  or  policeman  of  the  Jurisdiction. 
En.  March  11, 1872.    Am'd.  1880,  49. 

S  231.  How  to  be  summoned.  Such  Jurors  must  be  sum- 
moned from  the  persons  competent  to  serve  as  Jurors,  resi- 
dents of  the  city  and  county,  township,  city,  or  town  in 
which  such  court  has  Jurisdiction,  by  notifying  them  orally 
that  they  are  summoned,  and  of  the  time  and  place  at  which 
their  attendance  Is  required.  En.  March  11,  1872.  Am'd. 
1880,  49. 

§232.  Officer's  return.  The  officer  summoning  such 
Jurors  shall,  at  the  time  fixed  in  the  order,  for  their  appear- 
ance, return  It  to  the  court  "v^lth  a  list  of  the  persons 
summoned  Indorsed  thereon.  En.  March  11«  1872.  Am'd. 
1880,  49. 

ARTICLE  VII. 

OF  SUMMONING  JURIES  OP  INQUEST. 

I  235.     How  to  be  summoned. 

§  236.  How  to  be  summoned.  Juries  of  Inquest  shall  be 
summoned  by  the  officer  before  whom  the  proceedings  In 
which  they  are  to  pit  are  to  be  had,  or  by  any  sheriff,  con- 
stable, or  policeman,  from  the  persons  competent  to  serre 
as  Jurors,  resident  of  the  county,  or  city  and  county,  by 
notifying  them  orally  that  they  are  so  summoned,  and  of 
the  time  and  place  at  which  their  attendance  is  required. 
En.  March  11,  1872.    Am'd.  1880,  49. 
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ARTICLE  Vin. 

OBBDIBNCB  TO  SUMMONS.  HOW  BNFORCBD. 

I  238.    Attachment  and  flna. 

S  238.  Attachment  and  fine.  Any  Juror  summoned,  who 
willfully  SAd  without  reasonable  excuse  fails  to  attend,  may 
be  attached  and  compelled  to  attend;  and  the  court  may 
also  impose  a  fine  not  exceeding  fifty  dollars,  upon  which 
execution  may  issue.  If  the  Juror  was  not  personally 
served,  the  fine  must  not  be  imposed  until  upon  an  order  to 
show  cause  an  opportunity  has  been  offered  the  juror  to  be 
heard.   Bn.  March  11, 1872.    Am'd.  1880,  49. 

ARTICLE  IX. 

OF    IMPANELING    GRAND    JURIES. 

I  241.     Grand  jury*  when  to  be  Impaneled. 

f  242.     How   constituted.  ' 

9  243.     Manner  of  impaneling  prescribed  In  Penal  Code. 

S  241.  Grand  Jury,  when  to  be  Impaneled.  Every  superior 
court,  whenever  In  the  opinion  of  the  court  the  public  in- 
terest must  require  it,  may  make  and  file  with  the  county 
clerk,  an  order  directing  a  jury  to  be  drawn,  and  desig- 
nating the  number,  which,  in  case  of  a  grand  jury,  shall  not 
be  less  than  twenty-five  nor  more  than  thirty.  In  all 
counties  having  less  than  three  superior  court  judges,  there 
shall  be  one  grand  jury  drawn  and  impaneled  in  each  year; 
and  in  all  counties  having  three  or  more  superior  court 
judges,  there  shall  be  two  grand  juries  drawn  and  im- 
paneled in  each  year.  Such  order  must  designate  the  time 
at  which  the  drawing  will  take  place. '  The  names  of  such 
Jurors  shall  be  drawn,  the  list  of  names  certified  and  sum- 
moned, as  provided  for  drawing  and  summoning  trial 
jurors;  and  the  names  of  any  persons  drawn,  who  may  not 
be  impaneled  upon  the  grand  jury,  may  be  again  placed  in 
the  grand  jury  box.  En.  March  11,  1S72.  Am'd.  1880,  60; 
1881.  71. 

Cal.Rep.Cit.     47,  136;  69,  109;  69.  546;  69.  649;  92,  242. 

Summoning  grand  jury:  Const.  Cal.,  art.  1,  sec.  8. 
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§  242.  How  constituted.  When,  of  the  persons  sum- 
moned as  grand  Jurors  and  not  excused,  nineteen  are  pres- 
ent, they  shall  constitute  the  grand  jury.  If  more  than 
nineteen  of  such  persons  are  present,  the  clerk  shall  write 
their  names  on  separate  hallots,  which  he  must  fold  so  that 
the  names  cannot  be  seen,  place  them  in  a  box,  and  draw 
out  nineteen  of  them,  and  the  persons  whose  names  are  on 
the  ballots  so  drawn  shall  constitute  the  grand  jury.  If 
less  than  nineteen  of  such  persons  are  present,  the  panel 
may  be  filled  as  provided  in  section  two  hundred  and 
twenty-six  of  this  code.  And  whenever,  of  the  persons 
summoned  to  complete  a  grand  jury,  more  shall  attend  than 
are  required,  the  requisite  number  shall  be  obtained  by 
writing  the  names  oi  those  summoned  and  not  excused  on 
ballots,  depositing  them  in  a  box,  and  drawing  as  above 
provided.    En.  March  11,  1872.    Am'd.  1875-6,  88;  1880,  50. 

§243.  Manner  of  impaneling  prescribed  in  Penal*  Code. 
Thereafter  such  proceedings  shall  be  had  in  impaneling  the 
grand  jury  as  are  prescribed  in  part  two  of  the  Penal  Ck)de. 
En.  March  11, 1872.    Am'd.  1880,  50. 

Cal.Rep.Clt.     64.    66;  69,    111;  92,    258;  106,    316;  106,    818; 
134,  487. 

Formation  of  grand  jury:  See  Pen.  Code,  sees.  894-901. 
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246.  Clerk  to  call  list  of  jurors  summoned. 

247.  Manner  of  impaneling  prescribed  In  part  two. 


§  246.  Clerk  to  call  list  of  Jurors  summoned.  At  the 
opening  of  court  on  the  day  trial  jurors  have  been  sum- 
moned to  appear,  the  clerk  shall  call  the  names  of  those 
summoned,  and  the  court  may  then  hear  the  excuses  of 
jurors  summoned.  Tue  clerk  shall  then  write  the  names 
of  the  jurors  present  and  not  excused  upon  separate  slips 
or  ballots  of  paper,  and  fold  such,  slips  so  that  the  names 
are  concealed,  and  there,  in  the  presence  of  the  court,  de- 
posit the  slips  or  ballots  in  a  box,  which  must  be  kept 
sealed  or  locked  until  ordered  by  the  court  to  be  opened. 
En.  March  11,  1872.    Am'd.  18S0,  60. 

Cal.Rep.Cit.     101.  544. 
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$247.  Manne**  of  impaneling  prescribed  In  part  two. 
Wnenever  thereafter  a  civil  action  is  called  by  the  court 
for  trial,  and  a  jury  is  required;  such  proceedings  shall  be 
had  in  impaneling  the  trial  Jury  as  are  prescribed  in  part 
two  of  this  code.  If  the  action  be  a  criminal  one,  the  jury 
shall  be  impaneled  as  prescribed  In  the  Penal  Code.  En. 
March  11,  1872.    Am'd.  1880,  51. 

Formation  of  jury  in  civil  action:  See  post,  sees.  600-604. 
Criminal  case:  See  Fen.  Code,  sees.  1055-1089. 


ARTICLE  XI. 

OP  IMPANELING  TRIAL  JURIES  IN  COURTS  NOT  OP  RECORD. 

5  250.     Proceedings  In  forming  jury. 
f  251.     Manner  of  impaneling. 

S  250.  Proceedings  In  forming  Jury.  At  the  time  appointed 
for  a  jury  trial  in  justices',  police  or  other  inferior  courts, 
the  list  of  jurors  summoned  must  he  called,  and  the  names 
of  those  attending  and  not  excused  must  be  written  upon 
separate  slips  of  paper,  folded  so  as  to  conceal  the  names, 
and  placed  in  a  box,  from  which  the  trial  jury  must  be 
drawn.    En.  March  11, 1872.    Am'd.  1880,  51. 

Prac.  Act,  sec.  588.    En.  April  29, 1851. 

§251.  Manner  of  Impaneling.  Thereafter,  if  the  action 
is  a  criminal  one,  the  jury  must  be  impaneled  as  provided 
in  the  Penal  Code;  if  a  civil  one  as  provided  in  part  two  of 
this  code.    Bn.  March  11, 1872.    Am'd.  1880,  51. 

Similar  provision:  See  ante,  sec.  247. 


ARTICLE  XII. 

OF   IMPANBLINQ   JURIES   OF    INQUEST. 
9  264.     Manner  of  Impaneling. 

§  254.  Manner  of  impaneling.  The  manner  of  impaneling 
juries  of  inquest  is  prescribed  in  the  provisions  of  the  dif- 
ferent codes  relating  to  such  inquests.  £n.  March  11, 1872. 
Am'd.  1880,  51. 

Cal.Rep.Cit.     43,  86;  48,  173. 
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CHAPTER  XL 

COURT    COMMISSIONERS. 

268.     Appointment  and  qualifications. 
259.     Powers  of  court  commiBsioners. 


$258.  Appointment  and  qualifications.  The  superior 
dourt  of  every  city  and  county  in  the  state  may  appoint  six 
commissioners,  to  be  designated  each  as  "court  commis- 
sioner "  of  such  city  and  county;  and  the  superior  court  of 
every  other  county  in  the  state  may  appoint  one  commis- 
sioner, to  be  designated  as  "  court  commissioner  "  of  such 
county.  Such  commissioners  shall  be  citizens  of  the  United 
States,  and  residents  of  the  city  and  county,  or  county,  in 
which  they  are  appointed,  and  hold  ofl9.ces  during  the 
pleasure  of  the  courts  appointing  them.  En.  March  11, 
1872.    Am'd.  1880,  61. 

Court  commissioners:  See  Const.  Cal.,  art.  6,  sec.  14. 

§  259.  Powers  of  court  commissioners.  £3very  court  com- 
missioner shall  have  power: 

1.  To  hear  and  determine  ex  parte  motions  for  orders 
and  writs,  except  orders  or  writs  of  injunction  in  the  supe- 
rior court  of  the  county,  or  city  and  county,  for  which  he  is 
appointed;  provided,  that  he  shall  have  power  to  hear  and 
determine  such  motions  only  in  the  absence  or  inability  to 
act  of  the  Judge  or  judges  of  the  superior  court  of  the 
county,  or  city  and  county; 

2.  To  take  proof  and  report  his  conclusions  thereon  as  to 
any  matter  of  fact  other  than  an  issue  of  fact  raised  by  the 
pleadings,  upon  which  information  is  required  by  the  court; 
but  any  party  to  the  proceedings  may  except  to  such  report 
within  five  days  after  written  notice  that  the  same  has  been 
filed,  and  may  argue  his  exceptions  before  the  court  on 
giving  notice  of  motion  for  that  purpose; 

3.  To  take  and  approve  bonds  and  undertakings  when- 
ever the  same  may  be  required  in  actions  or  proceedings  in 
such  superior  courts,  and  to  examine  the  sureties  thereon 
when  an  exception  has  been  taken  to  their  sufficiency,  and 
to  administer  oaths  and  affirmations,  and  take  affidavits 
and  depositions  in  any  action  or  proceeding  in  any  of  the 
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conrta  of  this  state,  or  In  any  matter  or  proceeding  what- 
ever, and  to  take  acknowledgments  and  proof  of  deeds, 
mortgages,  and  other  instnmients  requiring  proof  or  ac- 
knowledgment for  any  purpose  under  the  laws  of  this 
state; 

4.  To  charge  and  collect  the  same  fees  for  the  perform- 
ance of  official  acts  as  are  now  or  may  hereafter  be  allowed 
by  law  to  notaries  public  in  this  state  for  like  services; 
provided,  that  this  subdivision  shall  not  apply  to  any  ser- 
vices of  such  commissioner,  the  compensation  for  which 
is  expressly  fixed  by  law; 

5.  To  provide  an  official  seal,  upon  which  must  be  en- 
graved the  words  "  court  commissioner  "  and  the  name  of 
the  county,  or  city  and  county,  in  which  said  commissioner 
resides; 

6.  To  authenticate  with  his  official  seal  his  official  acts. 
En.  March  11, 1872.    Am'd.  1877-8,  98;  1880,  51. 

Cal.Rep.Cit.     56.   465;  66,   627;  104,   682;  123,   99;  123,  100; 
128,  420;   180,  447. 

Judicial  powers,  persons  having,  order  enforced  before: 
Ante,  sec.  128,  subd.  2. 

References  and  trials  by  referees:  See  post,  sees.  638 
et  seq. 

Subd.  4.  Fees  of  notaries  public:  See  Pol.  Code,  sec. 
798. 

Justices  of  the  peace  and  court  commissioners  are  the 
only  Judicial  officers  who  are  authorized  to  receive  fees: 
Gonst  Cal.,  art  6,  sec.  15. 

Subd.  5.    Official  seals  defined:  See  ante,  sec  14. 

Code  Civ.  Proc— 9. 
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TITLE     IV. 

MINISTERIAL,    OFFICERS    OF   COURTS   OF   JUSTICR 

Chapter  I.    Of  Ministerial  Officers  generally,  S  262. 

II.    Secretaries  and  Bailiffs  of  the  Supreme  Court, 

§§  265,  266. 
IIL    Phonographic  Reporters,  §§  268-274. 


CHAPTER  I. 

OF    MINISTERIAL    OFFICERS    GENERALLY. 

§  262.     Election,  powers,  and  duties,  wbere  prescribed. 

S  262.    Election,  powers,  and  duties,  where  prescribed. 

The  modes  and  times  of  election,  terms,  powers,  and  duties 
of  the  attorney-general,  clerk  of  the  supreme  court,  reporter 
ot  the  decisions  of  the  supreme  court,  clerks,  sheriffs,  and 
coroners,  are  prescribed  in  the  Political  and  Penal  Codes. 
En.  March  11,  1872.    Am'd.  1880,  52. 

Attorney-general:  See  Pol.  Code,  sees.  470  et  seq. 

Clerk  of  supreme  court:  Pol.  Code,  sees.  749  et  seq. 

Reporter  of  supreme  court  decisions:  Pol.  Code,  sees.  771 
et  seq. 

County  clerks:  Pol.  Code,  sees.  4204  et  seq. 

Sheriffs:  Pol.  Code,  sec.  4176;  Pen.  Code,  sees.  1216  et 
seq.;  1601  et  seq. 

<^oroners:  Pol.  Code,  sees.  4285  et  seq.;  Pen.  Code,  sec. 
1510. 


CHAPTER  n. 

SECRETARIES    AND     BAILIFFS    OF    THE    SUPREME    COURT. 

5  266.     Appointment. 

6  266.     Tenure  of  office,  and  duties. 

S  265.  Appointment.  The  justices  of  the  supreme  court 
may  appoint  two  secretaries  and  two  bailiffs,  who  shall  be 
citizens  of  the  United  States  and  of  this  state.  Exl  March 
11,  1872.    Am'd.  1880,  53. 
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§  266.  Tenure  of  ofnce,  and  duties.  The  secretaries  and 
balllfCs  shall  hold  their  offices  at  the  pleasure  of  the  jus- 
tices, and  shall  perform  such  duties  as  may  be  required  of 
them  by  the  court  or  any  Justice  thereof.  En.  March  11, 
1872.    Am'd.  18S0,  53. 

CalJlep.Clt.     83.  118.. 


CHAPTER  HL 
PHONOORAPmO    REPORTERS. 

{  268.  Phonographic  reporters  for  supreme  court,  where  proTlded 
for. 

S  269.  Phonographic  reporters  for  superior  courts*  their  appoint- 
ment, and  duties. 

{  270.     Qualifications  and   test  of  competency. 

§  271.     Attention  to  duties,  reporters  pro  tempore. 

I  272.     Oath  of  office. 

8  273.     Reports  prima  facie  correct  statements. 

I  274.     Compensation. 

Gen.  at.  to  Cbap.— Cal.  Rep.  Cit  127,  426. 

§  268.  Phonographic  reporters  for  supreme  court,  where 
provided  for.  Phonographic  reporters  for  the  supreme 
court  are  provided  for  in  part  three  of  the  Political  Code. 
En.  Stats.  1880,  58. 

CalJtep.Cit.     127,  160. 

Phonographic  reporters:  See  Pol.  Ck)de,  sec.  739  as  to 
salary;  sec.  769  as  to  appointment;  and  sec.  770  as  to  duty 
of  phonographic  rei;>orter  of  supreme  court. 

$  269.  Phonographic  reporters  for  superior  courts,  their 
appointment,  and  duties.  The  judge  or  judges  of  any  su- 
perior court  in  the  state  may  appoint  a  competent  phono- 
graphic reporter,  or  as  many  such  reporters  as  there  are 
judges,  to  he  known  as  official  reporter  or  reporters  of  such 
court,  and  to  hold  office  during  the  pleasure  of  the  judge 
or  judges  appointing  them.  Such  reporter,  or  any  one  of 
them,  where  there  are  two  or  more,  must,  at  the  request  of 
either  party,  or  of  the  court  in  a  civil  action  or  proceeding, 
and  on  the  order  of  the  court,  the  district  attorney,  or  the 
attorney  for  defendant  in  a  criminal  action  or  proceeding, 
take  down  in  shorthand  all  the  testimony,  the  objections 
made,  the  rulings  of  the  court,  the  exceptions  taken,  all 
arraignments,  pleas  and  sentences  of  defendants  in  crimi- 
nal cases,  the  arguments  of  the  prosecuting  attorney  to 
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the  Jury,  and  all  statements  and  remarks  made  and  oral 
instructions  given  by  the  judge;  and  if  directed  by  the 
court,  or  requested  by  either  party,  must,  within  such 
reasonable  time  after  the  trial  of  such  case  as  the  court 
may  designate,  write  out  the  same,  or  such  specific  ];>or- 
tions  thereof  as  may  be  requested,  in  plain  and  legible 
longhand,  or  by  typewriter,  or  other  printing  machine,  and 
certify  to  the  same  as  being  correctly  reported  and  tran- 
scribed, and  when  directed  by  the  court,  file  the  same  with 
the  clerk  of  the  court.  En.  March  11,  1872.  Am'd.  1873-4, 
288;  1880,  53;  1903,  234. 

Cal.Rep.Cit.     49,  354;  64,  234;  64,  237;  127,  426. 

§  270.  Qualifications  and  test  of  competency.  No  person 
'shall  be  appointed  to  the  position  of  official  reporter  of  any 
court  in  this  state,  except  upon  satisfactory  evidence  of 
good  moral  character,  and  without  being  first  examined  as 
to  his  competency  by  at  least  three  members  of  the  bar 
practicing  in  said  court,  such  members  to  be  designated 
by  the  judge  or  judges  of  said  court.  The  committee  of 
members  of  the  bar  so  designated  shall,  upon  the  request  of 
the  judge  or  judges  of  said  court,  examine  any  person  as 
to  his  qualifications  whom  said  judge  or  judges  may  wish 
to  appoint  as  official  reporter;  and  no  person  shall  be  ap- 
pointed to  such  position  upon  whose  qualifications  such 
committee  shall  not  have  reported  favorably.  The  test  of 
competency  before  such  committee  shall  be  as  follows: 
The  party  examined  must  write  in  the  presence  of  said 
committee  at  the  rate  of  at  least  one  hundred  and  fifty 
words  per  minute,  for  five  consecutive  minutes,  upon  mat- 
ter not  previously  written  by  or  known  to  him,  immediately 
read  the  same  back  to  the  committee,  and  transcribe  the 
same  into  longhand  writing,  plainly  and  with  accuracy.  If 
he  pass  such  test  satisfactorily,  the  committee  shall  furnish 
him  with  a  written  certificate  of  that  fact,  signed  by  at 
least  a  majority  of  the  members  of  the  committee,  which 
certificate  shall  be  filed  among  the  records  of  the  court 
En.  March  11,  1872.    Am'd.  1873-4,  400;  1880,  53. 

CaI.Rep.Cit.  49.  354;     64,  234;  64,  237;  127,  426. 

$271.  Attention  to  duties,  reporters  pro  tempore.  The 
official  reporter  of  any  superior  court  shall  attend  to  the 
duties  of  his  office  in  person,  except  when  excused  for 
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■ 

good  and  sufficient  reason  by  order  of  the  court,  whiqll**, 
order  shall  be  entered  upon  the  minutes  of  the  court.  tSipc^* 
ployment  In  his  professional  capacity  elsewhere  shall  *Hot 
be  deemed  a  good  and  sufficient  reason  for  sucjt 'exq^use. 
When  the  official  reporter  of  any  court  has  been«exeuk^d  in 
the  manner  provided  In  this  section,  the  court 'plsry**appolnt 
an  official  reporter  pro  tempore,  who  shall  peidorm  the 
same  duties  and  receive  the  same  comi>enSa^on  during 
the  term  of  his  employment  as  the  offic^l^  reporter.  En. 
March  11, 1872.    Am'd.  1873-4,  400;  1880,  ii,;-' 

Cal.Rep.Cit.     49,  864;  64,  234;  64,  237.     -  ^ 

•   <»      * 

$  272.  Oath  of  office.  The  officila^  reporter  of  any  court, 
or  official  reporter  pro  tempore,  e^alt,  before  entering  upon 
the  duties  of  his  office,  take  acd  subscribe  the  constitutional 
oath  of  office.    En.  Stats.  1873^4,  401.    Am'd.  1880,  64. 

Ca1.Rep.Cit.     40,  864;  67^.  C62 ;  .((4,  238. 

$  273.  Reports  prima  facie  correct  statements.  The  re- 
port of  the  official  reporter,  or  official  reporter  pro  tempore, 
of  any  court,  duly  appointed  and  sworn,  when  transcribed 
and  certified  as  being  a  correct  transcript  of  the  testimony 
and  proceedings  in  the  case,  is  prima  facie  evidence  of  such 
testimony  and  proceedings.  En.  Stats.  1873-4,  402.  Am'd. 
1880,  64;  1903,  234. 

Gal.Rep.Cit     49,364;     67.662;     73,208;     73.200;     76.303; 
76,  283;  131,  480. 

$274.  Compensation.  For  his  services,  the  official  re- 
porter shall  receive  the  following  fees,  except  in  counties 
where  a  statute  provides  otherwise: 

For  reporting  testimony  and  proceedings,  ten  dollars  per 
day,  which  amount,  when  more  than  one  case  Is  reported 
in  one  day,  must  be  apportioned  by  the  court  between  the 
several  cases. 

For  transcription,  for  one  copy,  twenty  cents  per  hun- 
dred words;  for  two  copies  made  at  one  time,  fifteen  cents 
each  per  hundred  words;  for  three  copies  made  at  one  time, 
eleven  cents  each  per  hundred  words;  for  four  copies  made 
at  one  time,  nine  cents  each  per  hundred  words;  and  for 
five  or  more  copies  made  at  one  time,  eight  cents  each 
per  hundred  words. 

In  criminal  cases,  the  fees  for  reporting  and  for  tran- 
scripts ordered  by  the  court  to  be  made  must  be  paid  out  of 
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•*  ti|^/!Ounty  treasury  upon' the  order  of  the  court;  provided, 

*Oi&t  ^en  there  Is  no  official  reporter  In  attendance,  and  a 

r^«i£er  pro  tempore  Is  appointed,  his  reasonable  expenses 

for  tY9.V^ing  and  detention  must  be  fixed  and  allowed  by 

the  coiijt*tod  paid  in  like  manner. 

In  clv^**Q9i%es,  the  fees  for  reporting  and  for  transcripts 
ordered  byl  tho'court  to  be  made  must  be  paid  by  the  parties 
in  equal  pfcf^ortipns,  and  either  party  may,  at  his  option, 
pay  the  wholeCtl^^r^of;  and.  In  either  case,  all  amounts  so 
paid  by  the  pai^  tn  whom  costs  are  awarded  must  be  taxed 
as  costs  In  the  <7a$e.j^  Jhe  fees  for  transcripts  and  copies 
ordered  by  the  paftlbn  ^ust  be  paid  by  the  party  ordering 
the  same.  No  reporte]>1q:ivst  be  required  to  perform  any 
service  in  a  civil  case*^u&tl\  his  fees  therefor  have  been 
paid  to  him  or  depositedrX^O^^^  clerk  of  the  court.  En. 
Stats.  1873-4,  403.     Am'd.  1S§C,*<54;  1885,  218;  1903,  234. 


Cal.Rep.Cit.  49,  854;  67,  652  >*«^,  583 
68.  195;  68,  198;  68,  200*«.83,  363 
86,  494 ;  93,  514  ;  93,  515  ;  120,  128 

127,  156;  127,  168;  127,  159;  127,  160 

186,  661., 


64,  237 

83,  364 

124,  388 

127,  161 


64,  243: 
83.  365; 

124.  647; 

127,  162; 
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TITLE     V. 

PERSONS  SPECIALLY  INVESTED  WITH  MINISTERIAL  POWERS 
RELATING  TO  COURTS  OF  JUSTICE. 

Chapter  I.    Attorneys  and  Counselors  at  Law,  §§  276-299. 
IL    Other  Persons  Invested  with  Such  Powers, 
%  304. 


CHAPTER  L 
ATTORNEYS  AND  COUNSELORS  AT  LAW. 

275.  Who  may  b«  admitted  as  attorneys. 

276.  Qualifications. 

277.  Certificate   of   admission   and   license. 

278.  Oath. 

279.  Attorneys  of  other  states. 

280.  Roll  of  attorneys. 

281.  Penalty  for  practicing  without  license. 

282.  Duties. 

283.  Authority. 

284.  Change  of  attorney. 

285.  Notice  of  change. 

286.  Death  or  removal   of  attorney. 

287.  Removal    and   suspension. 

288.  Conrlction  of  felony. 

289.  Proceedings  for  removal  or  suspension. 

290.  Accusation. 

291.  Verification. 

292.  Citation. 
298.  Appearance. 

294.  Objections  to  accusation. 

296.  Demurrer. 

296.  Answer. 

297.  Trial. 

298.  Reference  to  take  depositions. 

299.  Judgment. 


I 
1 

§  275.  Who  may  be  admitted  as  attorneys.  Any  citizen 
or  person  resident  of  this  state,  who  has  bona  fide  declared 
his  or  her  intention  to  become  a  citizen  in  the  manner  re- 
quired by  law,  of  the  age  of  twenty-one  years,  of  good  moral 
character,  and  who  possesses  the  necessary  qualifications 
Off  learning  and  ability,  is  entitled  to  admission  as  attorney 
-and  counselor  in  all  the  courts  of  this  state.  All  persons 
are  attorneys  of  the  supreme  court  who  were  on  the  first 
day  of  January,  eighteen  hundred  and  eighty,  entitled  to 
practice  in  the  court  superseded  thereby.  En.  March  11, 
1872.    Am'd.  1877-8,  99;  1880,  55. 

CalJtep.Clt.     86,  85. 
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defenses  only  as  appear  to  him  legal  or  just,  except  the; 
defense  of  a  person  charged  with  a  public  offense; 

4.  To  employ,  for  the  purpose  of  maintaining  the  causes  i 
confided  to  him,  such  means  only  as  are  conBistent  with; 
truth,  and  never  seek  to  mislead  the  judge  or  any  Judicial 
officer  by  an  artifice  or  false  statement  of  fact  or  law; 

5.  To  maintain  inviolate  the  confidence,  and  at  eveiry 
peril  to  himself,  to  preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  offensive  personality,  and  to  ad- 
vance no  fact  prejudicial  to  the  honor  or  reputation  at  a 
party  or  witness,  unless  required  by  the  justice  of  the  cause 
with  which  he  is  charged; 

7.  Not  to  encourage  either  the  commencement  or  tlie  con- 
tinuance of  an  action  or  proceeding  from  any  corrupt 
motive  of  passion  or  interest; 

8.  Never  to  reject,  for  any  consideration  personal  to  him- 
self, the  cause  of  the  defenseless  or  the  oppressed.  Sn. 
March  11,  1872.    Am'd.  1880,  56. 

Cal.Rep.Cit.  64,437;  69,  85;  86,  86;.  180,  123.  Subd.  1— 
69,  34 .   Subd.  2  —  64,  598 ;  75,  92 ;  84,  81 ;   86,  86 1 
105.  480.   Subd.  3—130.  123.   Subd.  4  —  64.  698;  67,  645; 
71,  373;  130,  123.   Subd.  5  —  69,  84.   Subd-  6—105.  477. 
Subd.  7  —  84,  82. 

Subd.  1.  Oath:  Ante,  sec.  278. 

Subd.  3.  Offender,  public — defense  of:  See  Pen.  Gode» 
sec.  t/of. 

Subd.  6.  Privileged  communications:  See  post,  sec.  1881. 


$  283.  Authority.  An  attorney  and  counselor  shall  hare 
authority: 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or 
proceeding  by  his  agreement  filed  with  the  clerk,  or  entered 
upon  the  minutes  of  the  court,  and  not  otherwise; 

2.  To  receive  money  claimed  by  his  client  in  an  action  or 
proceeding  during  the  pendency  thereof,  or  after  judgment, 
unless  a  revocation  of  his  authority  is  filed,  and  upon  the 
payment  thereof,  and  not  otherwise,  to  discharge  the  claim 
or  acknowledge  satisfaction  of  the  Judgment  En.  March  11, 
1872.    Am'd.  1880,  67. 


Cal.Rep.Cit.  52,  240;  P3.  29 
S6,  86;   91.  491  ;  11 H.  4^2 

130,  406.  Subd.  1  —  52,  240 
95,  287;  111.  377;  112,  (;«»0 

ISO,  42;  130,  406:  135.  201 


5S.  664  ;  59,  479 ;  63.  92; 
129.  200;  129,  689;  130.  42; 

62.  491;  71.  465;  91.  490; 
11^.  491;  117.  35:  128,  200; 

Subd.  2  —  53.  29. 
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$  284.  Change  of  attorney.  The  attorney  In  an  action  or 
special  proceeding  may  be  changed  at  any  time  before  or 
after  Judgment  or  final  determination,  as  follows: 

1.  Upon  consent  of  both  client  and  attorney,  filed  with 
the  clerk,  or  entered  upon  the  minutes; 

2.  Upon  the  order  of  the  court,  upon  the  application  of 
either  client  or  attorney,  after  notice  from  one  to  the  other. 
Bn.  March  11,  1872.    Am'd.  1873-4,  289;  1880,  57. 

Cal.Rep.Clt.     63.  222;     66.  372;     62,  491;     66,  193;  112,  356; 
118,  590.      Sum.  2—115,     88;  121,  166;  136.  172. 

Notice  of  substitution:  See  next  section. 

1 286.  Notice  of  change.  When  an  attorney  is  changed, 
as  provided  In  the  last  section,  written  notice  of  the  change 
-and  of  the  substitution  of  a  new  attorney,  or  of  the  appear- 
ance of  the  party  In  person,  must  be  given  to  the  adverse 
party.  Until  then  he  must  recognize  the  former  attorney. 
£n.  March  11, 1872.    Am'd.  1880,  57. 

Cal.Rep.Clt.     63,    222;  66,    872;  66,    490;  62.    491;  66,    193; 
118,  590;  119,  108. 

1 286.  Death  or  removal  of  attorney.  When  an  attorney 
dies,  or  is  removed  or  suspended,  or  ceases  to  act  as  such, 
a  party  to  an  action,  for  whom  he  was  acting  as  aUorney, 
must  before  any  further  proceedings  are  had  against  him, 
be  required  by  the  adverse  party,  by  written  notice,  to 
appoint  another  attorney  or  to  appear  In  person.  En.  March 
11,  1872.    Am'd.  1880,  67. 

Cal.Rep.Cit.  130.  289.    Subd.  1—107.  82.    Subd.  2— 107.  82. 

§  287.  Removal  and  suspension.  An  attorney  and  coun- 
selor may  be  removed  or  suspended  by  the  supreme  court, 
or  any  department  thereof,  or  by  any  superior  court  of  the 
state,  for  either  of  the  following  causes,  arising  after  his 
admission  to  practice: 

1.  His  conviction  of  a  felony  or  misdemeanor  Involving 
moral  turpitude,  in  which  case  the  record  of  conviction 
shall  be  conclusive  evidence; 

2.  Willful  disobedience  or  violation  of  an  order  of  the 
court  requiring  him  to  do  or  forbear  an  act  connected  with, 
or  In  the  course  of  his  profession,  which  he  ought  in  good 
taith  to  do  or  forbear,  and  any  violation  of  the  oath  taken 
by  him,  or  of  his  duties  as  such  attorney  and  counselor; 
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3.  Corruptly  or  willfully  and  without  authority  appearing 
as  attorney  for  a  party  to  an  action  or  proceeding; 

4.  Lending  his  name  to  be  used  as  attorney  and  coun- 
selor by  another  person  who  is  not  an  attorney  and 
counselor. 

In  all  cases  where  an  attorney  is  removed  or  suspended 
by  a  superior  court,  the  judgment  or  order  of  removal  or 
suspension  may  be  reviewed  on  appeal  by  the  supreme 
court    En.  March  11.  1872.    Am'd.  1873-4,  289;  1880,  57. 

Cal.Rep.CIt.  61,  123 ;  61.  127  ;  61.  130 ;  67,  858  :  69.  34  : 
69,  69 ;  78.  308 ;  86,  87 ;  107.  82  ;  107.  83 ;  114,  368 ; 
123.  628.   Subd.  2  —  64.  698.   Subd.  4  —  86.  86. 

Attorney  has  right  to  make  a  defense:  See  post,  sees. 
292  et  seq. 

Attorney  defending  prosecution  instituted  by  himselX  or 
partner  forfeits  license:  See  Pen.  Code,  sec.  162. 

$  288.  Conviction  of  felony.  In  case  of  the  conviction  of 
an  attorney  or  counselor  of  a  felony  or  misdemeanor.  In- 
volving moral  turpitude,  the  clerk  of  the  court  in  which 
such  conviction  is  had  shall,  within  thirty  days  thereafter, 
transmit  to  the  supreme  court  a  certified  copy  of  the  record 
of  conviction.    En.  March  11,  1872.    Am'd.  1880,  57. 

Cal.R6p.Clt     66,  400:  123.  628. 

§  289.  Proceedings  for  removal  or  suspension.  The  pro- 
ceedings to  remove  or  suspend  an  attorney  and  counselor, 
under  the  first  subdivision  of  section  two  hundred  and 
eighty-seven,  must  be  taken  by  the  court  on  the  receipt  of 
a  certified  copy  of  the  record  of  conviction.  The  proceed- 
ings under  the  second,  third,  or  fourth  subdivisions  of  sec- 
tion two  hundred  and  eighty-seven  may  be  taken  by  the 
court  for  the  matters  within  its  knowledge,  or  may  be  taken 
upon  the  information  of  another.  En.  March  11,  1872. 
Am'd.  1880,  58. 

(  290.  Accusation.  If  the  proceedings  are  upon  the  in- 
formation of  another,  the  accusation  must  be  in  writing. 
En.  March  11, 1872.    Am'd.  1880,  58. 

Cal.Rep.Cit     68,  41;  102.  467. 

§  291.  Verification.  The  accusation  must  state  the  mat- 
ters charged  and  be  verified  by  the  oath  of  some  nerson  to 
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the  effect  that  the  charges  therein  contained  are  true.    En. 
March  11. 1872.    Am'd.  1880,  58. 

Cal.Rep.Clt.     58,  40;  58,  41;  102,  467. 

S292.  Citation.  Upon  receiving  the  accusation,  the 
court  shall  make  an  order  requiring  the  accused  to  appear 
and  answer  It  at  a  specified  time,  and  shall  cause  a  copy  of 
the  order  and  of  the  accusation  to  be  served  upon  the 
accused  at  least  five  days  before  the  day  appointed  in  the 
order.    En.  March  11,  1872.    Am'd.  1880,  58. 

S  293.  Appearance.  The  accused  must  appear  at  the 
time  appointed  in  the  order  and  answer  the  accusation, 
unless  for  sufllcient  cause  the  court  assign  another  day  for 
that  purpose.  If  he  do  not  appear,  the  court  may  proceed 
and  determine  the  accusation  in  his  absence.  En.  March 
11,  1872.    Am'd.  1S80,  58. 

§294.  Objections  to  accusation.  The  accused  may  an- 
swer to  the  accusation  either  by  objecting  to  its  sufficiency 
or  denying  it    En.  March  11,  1872.    Am'd.  1880,  58. 

§  295.  Dennurrer.  If  he  object  to  the  sufficiency  of  the 
accusation,  the  objection  must  be  in  writing,  but  need  not 
be  in  any  specific  form,  it  being  sufficent  if  it  presents  in- 
telligibly the  grounds  of  the  objection.  If  he  deny  the  ac- 
cusation, the  denial  may  be  oral  and  without  oath,  and 
must  be  entered  upon  the  minutes.  En.  March  11,  1872. 
Am'd.  1880,  58. 

§  296.  Answer.  If  an  objection  to  the  sufficiency  of  the 
accusation  be  not  sustained,  the  accused  must  answer  with- 
in such  time  as  may  be  designated  by  the  court.  En.  March 
11, 1872.    Am'd.  1873-4,  290;  1880,  58. 

$297.  Triai.  If  the  accused  plead  guilty,  or  refuse  to 
answer  the  accusation,  the  court  shall  proceed  to  judgment 
of  removal  or  suspension.  If  he  deny  the  matters  charged, 
the  court  shall,  at  such  time  as  it  may  appoint,  proceed  to 
try  the  accusation.    En.  March  11,  1872.    Am'd.  1880,  58. 

Cal.Rep.Cit.     114.  370. 

S  298.  Reference  to  tal<e  depositions.  The  court  may,  in 
its  discretion,  order  a  reference  to  a  committee  to  take  dep- 
ositions in  the  matter.    En.  March  11,  1872.    A.m'd.  1880,  58. 

Code  Civ.  Prop.— ]n. 
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§  299.    Judgment.  Upon  conviction,  in  cases  arising  under 
the  first  subdivision  ot  section  two  hundred  and  ei^lity- 
seven,  the  judgment  of  the  court  must  be  that  the  name  of 
the  party  shall  be  stricken  from  the  roll  of  attorneys  and 
counselors  of  the  court,  and  that  he  be  precluded  from 
practicing  as  such  attorney  or  counselor  in  all  the  courts 
of  this  state;  and  upon  conviction  in  cases  under  the  other 
subdivisions  of  that  section,  the  judgment  of  the  court  may 
be  according  to  the  gravity  of  the  offense  charged;  depri- 
vation of  the  right  to  practice  as  attorney  or  counselor  in 
the  courts  of  this  state  permanently,  or  for  a  limited  period. 
En.  March  11, 1872.    Am'd.  1S73-4,  290;  1S80,  58 

Cal.Rep.Cit.     67,  614;  78,  308;  107,  82. 


CHAPTER  n. 

OTHER  PERSONS  INVESTED  WITH  SUCH  POWERS. 

i  804.    ReeelTers,  executors.  adminiBtrators.  and  guardians. 

§  304.  Receivers,  executors,  administrators,  and  guai^ 
dians.  The  appointment,  powers,  and  duties  of  receiveni, 
executors,  administrators,  and  guardians,  are  provided  tor 
and  prescribed  in  parts  two  and  three  of  this  code.  Bn. 
March  11,  1872.    Am'd.  1880,  69. 

Gal.Rep.Cit  66,  627. 

Receivers:  See  post,  sees.  664-669. 

Executors  and  administrators:  See  post.  Title  XL 

Guardians:  Post,  sees.  1747-1809. 

The  foregoing  section  ends  part  one,  which  was  entirely 
amended  and  the  fbregoing  part  one,  adopted  as  a  substi- 
tute therefor,  by  act  approved  April  1,  1880 — ^Amendments 
1880,  21  (Ban.  ed.  68);  took  eftect  immediately — ^repealed 
all  acts  and  parts  of  acts  in  conflict  therewith. 


PART  II. 

OF  CIVIL  ACTIONS. 

TlUe  I.  Of  the  Form  of  Civil  Actions,  §§  307-309. 

II.  Time  of  .Commencing  Civil  Actions,  $S  312-363. 

III.  Parties  to  Civil  Actions,  §§  367-390. 

IV.  Place  of  Trial  of  Civil  Actions,  §§  392-400. 

V.  Manner  of  Commencing  Suit,  §§  405-416. 
VI.  Pleadings  in  Civil  Actions,  §§  420-476. 

Vn.    Provisional  Remedies  in  Civil  Actions,  §§  478-674. 

Vin.    Trial  and  Judgment  in  Civil  Actions,  §§  577-6803^. 

IX.    Execution  of  the  Judgment  in  Civil  Actions,  §§ 

681-721. 
X.    Actions  in  Particular  Cases,  §§  726-827. 
XI.    Proceedings  in  Justices'  Courts,  |§  832-926. 
XII.    Proceedings  in  Civil  Actions  in  Police   Courts, 

§§  929-933. 
Xin.    Appeals  in  Civil  Actions,  §§  936-980. 
Xrv.    Miscellaneous  Provisions,  §§  989-1059. 


I 


TITLE   I. 

'  OF  THE   FORM   OF  CIVIL  ACTIONS. 

807.  One  form  of  ciyil  action  only. 

808.  Parties  to  actions,  how  designated. 

809.  Special  issues  not  made  by  pleadings,  how  tried. 


§  307.  One  form  of  civil  action  only.  There  is  in  this 
state  but  one  form  of  civil  actions  for  the  enforcement  or 
protection  of  private  rights  and  the  redress  or  prevention 
of  private  wrongs.    En.  March  11,  1872. 

Cal.Rep.Clt.     69.267;     75,521;     88,443;     98,    67;     99,171; 
105,  408 ;  106,  657 ;  117.       6 ;  126,  684 . 

Prac.  Act,  sec.  1.    En.  April  29,  1851. 
Cal.Rep.Cit.  1,  173. 

S308.  Parties  to  actions,  how  designated.  In  such  ac- 
tion, the  party  complaining  is  known  as  the  plaintifE,  and 
the  adverse  party  as  the  defendant.    En.  March  11,  1872. 

Cal.Rep.Cit  127,  637. 

Prac.  Act,  sec.  2.    En.  April  29,  1851. 

Cal.Rep.Cit.  29,  166. 
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S  309.  Special  issues  not  made  by  pleadings,  how  tried. 
A  question  of  fact  not  put  in  issue  by  the  pleadings  may  be 
tried  by  a  Jury*  upon  an  order  for  the  trial,  stating  distinct- 
ly and  plainly  the  question  of  fact  to  be  tried;  and  such 
order  is  the  only  authority  necessary  for  a  trial.  En. 
March  11,  1872. 

Cal.Rep.Cit.  67,  62. 

Prac.  Act,  sec.  3.    En.  April  29, 1851. 

CaLRep.Cit  42,  628. 


TITLE   II. 

OP  THE  TIME  OF  COMMENCING  CIVIL  ACTIONS. 

Chapter  I.    The  Time  of  Commencing  Actions  in  Oeneral, 

S312. 
n.    The  Time  of  Commencing  Actions  for  the  Re- 
covery of  Real  Property,  §§  315-328. 

III.  The    Time    of    Commencing    Actions    Other 

Than   for  the   Recovery  of  Real  Property, 
§§  335-349. 

IV.  General  Provisions  as  to  the  Time  of  Commen- 

cing Actions,  Sfi  360-363. 


CHAPTER  I. 

THE    TIME    OF    COMMENCING    ACTIONS     IN    QBNBRAL. 

8  312.     Commencement  of  ciyll  actions. 

fi  312.  Commencement  of  civil  actions.  Civil  actions, 
without  exception,  can  only  he  commenced  within  the 
periods  prescribed  in  this  title,  after  the  cause  of  action 
shall  have  accrued,  unless  where,  in  special  cases,  a  dif- 
ferent limitation  is  prescribed  by  statute.  En.  March  11, 
1872.    Am'd.  1897,  16. 

CaI.Rep.Cit     64.  150;     74,  479;     89.  638;     92.  629;     99,  508; 
99,  614;  115,  172;  121.  198;  134,  468;  184,  470. 
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CHAPTER  II. 

THE   TIME    OP    COMMENCINO   ACTIONS   FOR    THE   RECOVERY 

OP  REAL  PROPERTY, 

1815.     When  the  people  will  not  sue. 
316.     When  action  cannot  be  brought  by  grantee  from  the  state. 
317.     When   actions   by   tbe  people  or  their  grantees   are  to  be 
brought  within  five  years. 

8  318.     Seisin  within  five  years,  when  necessary  in  action  for  real 
property. 

8  319.     Such  seisin,  when  necessary  In  action  or  defense  arising  out 
of  title  to  or  rents  of  real  property. 

I  820.     Entry  on  real  estate. 

t  821.     Possession,  when  presumed.    Occupation  deemed  under  legal 
title,  unless  adverse. 

I  322.     Occupation    under    written    Instrument    or   judgment,    when 
deemed  adverse. 

S  323.     What  constitutes  adverse  possession  under  written   instru- 
ment or  judgment. 

I  324.     Premises  actually  occupied  under  claim  of  title  deemed  to 
be  held  adversely. 

I  325.     What  ccuptitutes  adverse  possession  under  claim  of  title  not 
written. 

8  326.     Relation  of  landlord  and  tenant,  as  affecting  adverse  pos- 
session. 

I  327.     Right  of  possession  not  afTected  by  descent  cast. 

I  328.     Certain  disabilities  excluded  from  time  to  commence  actions. 

S  315.  When  the  people  will  not  sue.  The  people  of  this 
state  will  not  sue  any  person  for  or  in  respect  to  any  real 
property,  or  the  issues  or  profits  thereof,  by  reason  of  the 
right  or  title  of  the  people  to  the  same,  unless: 

1.  Such  right  or  title  shall  have  accrued  within  ten  years 
before  any  action  or  other  proceeding  for  the  same  is  com- 
menced; or, 

2.  The  people,  or  those  from  whom  they  claim,  shall  have 
received  the  rents  and  profits  of  such  real  property,  or  of 
some  part  thereof,  within  the  space  of  ten  years.  En. 
March  11.  1872. 

Ca1.Rep.Cit.     63.  307;     63.  310;     66.  563;     66.  664;     67,  663; 
83,286;     83.287;     83.288;     98.305;     98,402. 

Title  by  occupancy:  Civ.  Code,  sec.  1007. 

8  316.  When  action  cannot  be  brought  by  grantee  from 
the  state.  No  action  can  be  brought  for  or  in  respect  to 
real  property  by  any  person  claiming  imder  letters  patent 
or  grants  from  this  state,  unless  the  same  might  have  been 
commenced  by  the  people  as  herein  specified,  in  case  such 
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patent  had  not  been  Issued  or  grant  made.    En.  Marcb.  U, 
1872. 

Cal.Rep.Cit.     63,  807 ;     63,  810 ;     67,  663 ;     88.  286 ;     83, 
122.  167. 

§  317.  When  actions  by  the  people  or  their  grantees 
to  be  brought  within  five  years.  When  letters  patent  or 
grants  of  real  property  issued  or  made  by  the  people  of 
this  state  are  declared  yoid  by  the  determination  of  a  com- 
petent court,  an  action  for  the  recovery  of  the  property  bo 
conveyed  may  be  brought,  either  by  the  people  of  the  st&te, 
or  by  any  subsequent  patentee  or  grantee  of  the  property^ 
his  heirs  or  assigns,  within  Hye  years  after  such  determina^ 
tion,  but  not  after  that  period.  En.  March  11, 1872.  Anri'd. 
1873-4,  291. 

{  318.  Seltin  within  five  years,  when  necessary  In  action 
for  real  property.  No  action  for  the  recovery  of  real  prop- 
erty, or  for  the  recovery  of  the  possession  thereof,  can  be 
maintained,  unless  it  appear  that  the  plaintiff,  his  ancestor, 
predecessor,  or  grantor,  was  seised  or  possessed  of  the 
property  in  question,  within  five  years  before  the  com- 
mencement of  the  action.    En.  March  11, 1872. 


Cal.Rep.Cit 

.  48,  408. 

;  66,  96 

;  68.  23 

;  63,  267 

;  63.  307 

65,  116 ; 

;  66,  111 , 

;  67.  663; 

;  68.  348; 

'  68,  351; 

68.  362 

68,  663 ; 

;  69.  130; 

:  71,346; 

;  71,  348; 

,  72,  269; 

,  77.  268 

80,  466 ; 

;  80,  496 

;  80.  603 

;  88,  287 ; 

;  84.  543; 

;  84.  586 

86,  443 ; 

;  89.  638 ; 

;  90,  228 

;  91,  413 ; 

;  91.  415 ; 

91.  602 

92,  464 

;  92.  666, 

;  95.  126 

;  96,  312 , 

;  96,  466 ; 

;  97,  52 

97.  167 ; 

I  101,  248 

;  101.  244 

;  109,  276 ; 

,  112,  441 ; 

112,  442 

112,  443; 

;  117,  67; 

■  119,  312 

;  122,  60; 

122.  157 ; 

.  124,  4S0 

126,  259 

;  129,   9; 

;  129,  674, 

;  132,  78; 

132,  117 ; 

;  137.  530 

138,  229 ; 

;  138,  230. 

Adverse  possession:  Sees.  821  et  seq.,  infra. 

Trespass  upon  real  property,  action  for,  must  be  brought 
within  three  years:  Sec.  338,  post. 

Possession,  presumptive  evidence  of  ownership:  See  post, 
sec.  1968,  subd.  11. 

Action  includes  a  special  proceeding  of  a  civil  nature: 
Bee.  363,  post 

S  319.  Such  seMiiy  when  necessary  In  action  or  defense 
arising  out  of  title  to  or  rents  of  real  property.  No  cause 
of  action,  or  defease  to  an  action,  arising  out  of  the  title  to 
real  property,  or  to  rents  or  profits  out  of  the  same,  can  be 
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{§  320-222 


effectual,  unless  It  appear  that  the  person  prosecuting  tho 
action,  or  making  the  defense,  or  under  whose  title  the  ac- 
tdoii  is  prosecuted  or  the  defense  is  made,  or  the  ancestor, 
predecessor  or  grantor  of  such  person,  was  seised  or  pos- 
sessed of  the  premises  in  question  within  five  years  before 
the  commencement  of  the  act  In  respect  to  which  such  ac- 
tion is  prosecuted  or  defense  made.    En.  March  11,  1872. 

63,  307  ;  65,  116 ;  66,  111 ; 

69,  130;  71,     89;  71,  346; 

77,  25S;  80,  465;  83,  287; 

86,  529;  90,  228;  91,  413; 

109,  269;  109,  2V5;  112,  441; 

124,  449;  125,  259;  129,  9; 
138,  230. 


Cal.Rep.Cit 

.     55. 

95 

;     58. 

23 

67.  333  i 

;     68. 

348; 

;     68, 

351 

71.  348  i 

;    72. 

269, 

;     73, 

294 

84.  643, 

;    84, 

586, 

;    85, 

443 

91.  415 

;    02, 

454 

;    96. 

465 

117.     57 

;  119, 

312, 

;  122, 

157 

132,     78, 

132, 

117; 

;  138. 

229 

Action  includes  a 
Post,  sec.  363. 


special  proceeding  of  a  civil  nature; 


§  320.  Entry  on  real  estate.  No  entry  upon  real  estate 
Is  deemed  sufficient  or  yalid  as  a  claim,  unless  an  action  be 
commenced  thereupon  within  one  year  after  making  such 
entry,  and  within  five  years  from  the  time  when  the  right 
to  make  it  descended  or  accrued.    En.  March  11,  1872. 

Cal.Rep.Cit.  63.  307;  66.  Ill;  109.  269;  126,  259., 

{321.  Possession,  when  presumed.  Occupation  deemed 
under  legal  title,  unless  adverse.  In  every  action  for  the 
recovery  of  real  property,  or  the  possession  thereof,  the 
person  establishing  a  legal  title  to  the  property  is  pre- 
sumed to  have  been  possessed  thereof  within  the  time  re- 
quired by  law,  and  the  occupation  of  the  property  by  any 
other  person  is  deemed  to  have  been  under  and  in  subordi- 
nation to  the  legal  title,  unless  it  appear  that  the  property 
has  been  held  and  possessed  adversely  to  such  legal  title, 
for  five  years  before  the  commencement  of  the  action.  Kn. 
March  11,  1872. 

Cal.Rep.Cft.     63,267;     63.505;     65,444;     71,348;     83,287; 
103.     90;  109.  269;  138,  229;  138,  230. 

Adverse  possession:  Post,  sees.  322-325. 
Forcible  entry,  one  year:  Post,  sec.  1172. 
Payment  of  taxes:  See  sec.  325,  infra. 

S  322.  Occupation  under  written  Instrument  or  Judgment, 
when  deemed  adverse.  When  it  appears  that  the  occupant 
cr  those  under  whom  he  claims,  entered  into  the  possession 
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of  the  property  under  claim  of  title,  exclusiye  of  other  right, 
founding  such  claim  upon  a  written  instrument,  as  bein^ 
a  conveyance  of  the  property  in  question,  or  upon  the  de- 
cree or  Judgment  of  a  competent  court,  and  that  there  has 
been  a  continued  occupation  and  possession  of  the  property 
included  in  such  instrument,  decree,  or  judgment,  or  of 
some  part  of  the  property,  under  such  claim,  for  five  years. 
the  property  so  included  is  deemed  to  have  been  held  ad- 
versely, except  that  when  it  consists  of  a  tract  divided  Into 
lots,  the  possession  of  one  lot  is  not  deemed  a  possession 
of  any  other  lot  of  the  same  tract   En.  March  11, 1872. 


Cal.Rep.Cit 

63.  153 ; 

68.  695 ; 

65.  444; 

65.  445 ; 

66.  Ill : 

68,  692 ; 

73.  294; 

74.     16; 

77,  487 ; 

84.  543 ; 

85.  443 ; 

86.  629 : 

92.  667 ; 

82,  668 ; 

97,    26; 

97,  278; 

97,  878; 

109,  269 ; 

132.  128. 

Entry  not  under  written  instrument:  See  post,  sec.  326. 

S  323.  What  constitutes  adverse  possession  under  writ- 
ten Instrument  or  Judgment.  For  the  purpose  of  constitut- 
ing an  adverse  possession  by  any  person  claiming  a  title 
founded  upon  a  written  instrument,  or  a  judgment  or  de- 
cree, land  is  deemed  to  have  been  possessed  and  occupied 
in  the  following  cases: 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  In- 
closure; 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel,  or  of  fencing  timber  for  the  purposes  of 
husbandry,  or  for  pasturage,  or  for  the  ordinary  use  of  the 
occupant; 

4.  Where  a  known  farm  or  single  lot  has  been  partly 
improved,  the  portion  of  such  farm  or  lot  that  may  have 
been  left  not  cleared,  or  not  inclosed  according  to  the  usual 
course  and  custom  of  the  adjoining  country,  shall  be 
deemed  to  have  been  occupied  for  the  same  length  of  time 
as  the  part  improved  and  cultivated.    En.  March  11,  1872. 


Cal.Rep.Cit.  63,  153 

68.  592  :  71.  348 

107.  106 ;  128.  187 


63.595;  65.119;  65.120;  68.862; 
74,  16;  83,287:  84.643;  94,662; 
128,  458;  183.  79.   Subd.  1  —  68,  531. 


Subd.  2  —  66.  444.   Subd.  8  —  68.  349;  68.  361;  92,  668. 

{224.  Premises  actually  occupied  under  claim  of  title 
deemed  to  be  held  adversely.  Where  it  appears  that  there 
has  been  an  actual,  continued  occupation  of  land,  under  a 
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claim  of  title,  exclusive  of  any  other  right,  but  not  founded 
upon  a  written  instrument,  judgment,  or  decree,  the  land 
so  actually  occupied,  and  no  other,  is  deemed  to  have  been 
held  adversely.    En.  March  11, 1872. 

Cal.Rep.Clt.     63,595;     83,287;     84,543;     89,201;     81,861; 
128,  187. 

Prescription,,  title  by:  Civ.  Code,  sec.  1007. 

{  325.  What  constitutes  adverse  possession  under  claim 
of  title  not  written.  For  the  purpose  of  constituting  an  ad- 
verse possession  by  a  person  claiming  title,  not  founded 
upon  a  written  instrument.  Judgment,  or  decree,  land  is 
deemed  to  have  been  possessed  and  occupied  in  the  follow- 
ing cases  only: 

1.  Where  it  has  been  protected  by  a  substantial  in- 
closure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

Provided,  however,  that  in  no  case  shall  adverse  posses- 
sion be  considered  established  under  the  provision  of  any 
section  or  sections  of  this  code,  unless  it  shall  be  shown 
that  the  land  has  been  occupied  and  claimed  for  the  period 
of  nve  years  continuously,  and  the  party  or  persons,  their 
predecessors  and  grantors,  have  paid  all  the  taxes,  state, 
county,  or  municipal,  which  have  been  levied,  and  as- 
sessed upon  such  land.  En.  March  11,  1872.  Am'd.  1877- 
8,99. 


Cal.Rep.Clt. 

54. 

553; 

59. 

289 

;    59. 

579; 

63. 

11; 

63. 

264; 

68,  267; 

63. 

268; 

63, 

693 

;    63, 

595; 

66. 

57; 

65. 

440; 

68,  852 ; 

68, 

622; 

69. 

132 

:    70. 

396; 

71. 

348; 

71, 

459; 

71,  478; 

72, 

878; 

73. 

192; 

;    73. 

195; 

74. 

19; 

75. 

123; 

77.  803; 

79, 

589; 

83, 

287; 

I      84. 

543; 

86, 

629; 

89. 

199; 

89,  201; 

89. 

538; 

91, 

360; 

;    91, 

361; 

97, 

269; 

97, 

270; 

97.  274 ; 

99. 

675; 

103, 

90; 

107. 

316; 

109. 

272; 

114, 

285; 

114,  287; 

114. 

299; 

117, 

149; 

.  119. 

22; 

120. 

334; 

120. 

838; 

120,  340; 

121, 

73; 

126, 

552; 

128. 

187; 

130. 

272; 

132, 

123. 

Adverse  possession 


See  ante,  sec.  32i. 


§326.  Relation  of  landlord  and  tenant,  as  affecting  ad- 
verse possession.  When  the  relation  of  landlord  and  tenant 
has  existed  between  any  persons,  the  possession  of  the 
tenant  is  deemed  the  possession  of  the  landlord  until  the 
expiration  of  five  years  from  the  termination  of  the  tenancy, 
or  where  there  has  been  no  written  lease,  until  the  expira- 
tion of  five  years  from  the  time  of  the  last  payment  of  rent, 
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notwithstanding  that  such  tenant  may  have  acquired  an- 
other title,  or  may  have  claimed  to  hold  adversely  to  his 
landlord.  But  such  presumptions  cannot  be  made  after  the 
periods  herein  limited.    En.  March  11,  1872. 

Cal.Rep.Cit.     54.  383 ;     63,  153 ;     66,  478 ;     67,  393 ;     72.  310 ; 
107,  106;  114,  299. 

Tenant  denying  landlord's  title:    Post,  sec.  1962,  subd.  4. 

§  327.    Right  of  possession  not  affected  by  descent  cast. 

The  right  of  a  person  to  the  possession  of  real  property  is 
not  Impaired  or  affected  by  a  descent  cast  in  consequence 
of  the  death  of  a  person  in  possession  of  such  property.  En. 
March  11,  1872. 

Cal.Rep.CIt.  91.  361. 

§  328.  Certain  disabilities  excluded  from  time  to  com- 
mence actions.  If  a  person  entitled  to  commence  an  action 
for  the  recovery  of  real  property,  or  for  the  recovery  of 
the  possession  thereof,  or  to  make  any  entry  or  defense 
founded  on  the  title  to  real  property,  or  to  rents  or  services 
out  of  the  same,  is,  at  the  time  such  title  first  descends  or 
accrues,  either: 

1.  Under  the  age  of  majority; 

2.  Insane; 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offense,  for  a  term  less  than  life; 

The  time,  not  exceeding  twenty  years,  during  which  such 
disability  continues  is  not  deemed  any  portion  of  the  time 
in  this  chapter  limited  for  the  commencement  of  such  ac- 
tion, or  the  making  of  such  entry  or  defense,  but  such 
action  may  be  commenced,  or  entry  or  defense  made,  within 
the  period  of  five  years  after  such  disability  shall  cease,  or 
after  the  death  of  the  person  entitled,  who  shall  die  under 
such  disability;  but  such  action  shall  not  be  commenced, 
or  entry  or  defense  made,  after  that  period.  En.  March  11, 
1872!    Am'd.  1903,  177. 

Cal.Rep.C!t.     61,  597 ;     61,  599 ;     61.  601 ;     66,  111 ;     66,  616 : 
104,  453;  109,  275. 

War:  Post,  sec.  354. 

Absence  from  state:    See  post,  sec.  351. 

Successive  disabilities:  See  post,  sec.  358. 
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CHAPTER  IIL 

THE  TIME  OP  COMMENCING  ACTIONS  OTHER  THAN  FOR 
THE  RECOVERY  OP  REAL  PROPERTY. 

Periods  of  limitation  prescribed. 

Within  fiTo  years. 

Within  four  years. 

Within  three  years. 

Within  two  years. 

Within  one  year. 

Within  six  months. 

Same. 

Actions  for  relief  not  hereinbefore  prorlded  for. 

Where  cause  of  action  accrues  on  mutual  account. 

Actions   by   the   people    subject   to   the    limitations   of   this 

chapter. 
Action  to  redeem  mortgage. 

Same,  when  some  of  mortgagors  are  not  entitled  to  redeem. 
No  limitations  where  money  deposited  In  bank. 
Time   for   commencing   actions   \mder   "local    improvement" 

act. 


f  346. 
I  347. 
}  348. 
f   349. 


§335.    Periods   of   limitation    prescribed.     The   periods 

prescribed  for  the  commencement  of  actions  other  than  for 

the  recovery  of  real  property,  are  as  follows:     En.  March 

11,  1872. 

Cal.Rep.Clt  64,  82;  68,355;  71.529;  73,  611 ;  112,  444 ; 
121.  198. 

S  336.    Within  five  years. 
Within  five  years: 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of 
the  United  States,  or  of  any  state  within  the  United  States. 

2.  An  action  for  mesne  profits  of  real  property.     En. 
March  11.  1872.    Am'd.  1873-4,  291. 

CalRep.Clt.  54,804;  68,355;  68.358;  72.365;  99.171; 
120,  482;  127.  508;  130,  655.  Subd.  1—115.  176;  128,  338; 
134,  467.      Subd.  2  —  83,  287. 

Foreign  liability:  Post,  sec.  361. 


S  337.    Within  four  years. 

Within  four  years: 

An  action  upon  any  contract,  obligation,  or  liability, 
founded  upon  an  instrument  in  writing  executed  in  this 
state.    En.  March  11.  1872.    Am'd.  1873-4,  291. 


Cal.Rcp.Cit. 

54, 

231; 

'   59, 

145; 

66. 

531; 

66, 

532 

;  66, 

648; 

66.  649 ; 

70, 

416; 

70, 

510; 

72. 

545; 

74. 

479 

:  75, 

272; 

75.  274; 

76, 

607; 

79, 

89; 

81. 

337; 

82. 

33; 

82. 

210; 

82.  2'^!; 

91, 

413 

:  91. 

415; 

91, 

426; 

91. 

427 

;  91. 

502; 

93.  c57: 

94, 

359, 

;  99, 

503; 

99, 

509; 

99, 

511 

;  99. 

605: 
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99,  659 
111,  337 

116,  236 

117,  7 
123,  265 
127.  529 
129,  416 
132,  423 
184,  278 


106,  18 
111.  340 
116.  338 
121,  198 
123.  350 
127,  630 
130,  337 
132,  454 
134,  443 


108,  568 
111,  342 
116,  356 
121,  250 
124,  156 
128,  469 
130,  656 
132,  597 
134,  447 


110,  152 
112,  78 
116,  698 
122,  414 
124,  449 
128,  474 
131,  200 
133,  36 
135,  258 


110, 

289; 

:  111. 

336; 

114, 

37; 

;  115. 

139; 

116, 

599; 

117. 

6: 

122, 

418 

;  122, 

589; 

124. 

510; 

,  127, 

191; 

128, 

543; 

129, 

876; 

132. 

160. 

;  132, 

196; 

134. 

15, 

I  134, 

16  i 

186. 

242 

;  136. 

689. 

Four  years'  limitation  where  no  other  proyision:     Fost, 
sec.  343. 


§338.    Within  three  years. 
Within  three  years: 

1.  An  action  upon  a  liability  created  by  statute  other  than 
a  penalty  or  forfeiture; 

2.  An  action  for  trespass  upon  real  property; 

3.  An  action  for  taking,  detaining,  or  injuring  any  goods 
or  chattels,  including  actions  for  the  specific  recovery  of 
personal  property; 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake. 
The  cause  of  action  in  such  case  not  to  be  deemed  to  have 
accrued  until  the  discovery,  by  the  aggrieved  party,  of  the 
facts  constituting  the  fraud  or  mistake.   En.  March  11, 1872. 


Cal.Rep.CIt 

59,  146 , 

;  71.  125 ; 

72.  335; 

.  76, 

638: 

81,  337 

90,  59 ; 

90,  60 

;  91.  602 

;  96.  312; 

;  99, 

696; 

100,  645 

104,  405 ; 

108,  568 

;  110,  153; 

112,  88 ; 

112, 

89: 

112,  442 

112.  444  ; 

13  5.  175 

;  115.  176; 

;  115,  177; 

117, 

6; 

117,   7 

117,  504 ; 

127,  508 

;  129,  375 

;  132,  597 

;  132. 

698; 

,  137,  68 

137,  529- 

137,  530. 

Subd.  1 

—  61,  213; 

68. 

355; 

71,  73 

73.  611; 

76,  124 

;  77,  377 , 

;  82.  653; 

90. 

56; 

92,  628 

92,  629 

;  96,  492 

;  99,  695 

;  103,  596 

104, 

260; 

115,  172 

117,  359" 

,  125,  409 

;  127.  167 

;  127.  259; 

131. 

200; 

131,  404 

131,  665; 

132.  591, 

132.  592. 

Subd.  2 

-67. 

53; 

78.  161 

92,  158 

;  117.  308 

;  122,  508 

;  122.  645; 

;  129. 

9; 

129,  11 

Subd.  3 

—  55.  557 

;  61,  214 

;  67.  15G 

:  77. 

211; 

,   122,  284 

137,  259. 

Subd.  4 

—  52.  620 

;  59.  282 

:  67, 

155 

:   71,  126 

71,  144 

,   71,  529 

;  73,  454 

;  74,  305  ; 

P2, 

59; 

85.  508 

91.  577 

;  93,  557 

;  97,  548 

;  99,  81 

;  99, 

82 

;  99,  461 

99,  659 

;  100,  644 

;  106.  19 

;  107.  157 

•  108, 

425; 

110.  152 

110,  205 

;  112,  441 

:  112.  500 

;  113,  486 

;  123, 

165; 

124,  480 

124.  529 

;  129,  375 

;  129,  643 

;  132,  461 

;  133, 

37, 

;  133,  603 

135.  169 

;  135,  251 

;  135,  601 ; 

;  137,  94. 

Statutory  penalty:  See  sec.  340,  subd.  1. 

Executor  or  administrator — ^I^mitatlon  of  actions  to  set 
aside  sale,  three  years:  Sec.  1573,  post. 

Corporations  and  stockholders,  limitation  as  regards 
them:  See  post,  sec.  359. 
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1339.    Within  two  years. 
"Wthln  two  years: 

1.  An  action  npon  a  contract,  obligation,  or  liability,  not 
founded  upon  an  instrument  of  writing,  oi*  founded  upon  an 
inatrument  of  writing  executed  out  of  the  state. 

2.  An  action  against  a  sheriff,  coroner,  or  constable,  upon 
a  liability  Incurred  by  the  doing  of  an  act  in  his  official  ca- 
pacity, and  In  yirtue  of  his  office,  or  by  the  omission  of  an 
official  duty,  including  the  nonpayment  of  money  collected 
upon  an  execution.  But  this  subdivision  does  not  apply  to 
an  action  for  an  escape. 

8.  An  action  to  recover  damages  for  the  death  of  one 
caused  by  the  wrongful  act  or  neglect  of  another.  En.  March 
11, 1872.    AmU  1873-4,  292. 


CaI.Rep.Clt 

,  50, 

618; 

52. 

46; 

;  69, 

145; 

;  61.  213 ; 

;  61,  214 

68.  358 ; 

>     68. 

891; 

;  70. 

417; 

;  71, 

294 

I  78.  611; 

;  74,  68 

76.  274; 

!  82. 

261; 

84, 

92; 

;  84, 

98 

;  87,  265 ; 

;  90,  66 

90,  67; 

.  101. 

167; 

;  106, 

21 

;  107, 

66, 

;  111,  340 ; 

I  111,  842 

116.  482; 

;  117, 

6; 

,  117, 

7; 

:  117, 

504 

;  120,  483 ; 

,  123,  265 

124,  166; 

:  127. 

508; 

;  128, 

586; 

128, 

642, 

;  128,  548 ; 

,   128,  647 

129.  525 ; 

;  137, 

258, 

;  187, 

259 

;  137, 

886. 

Subd.  1 

—  52,  44 

62.  652: 

54, 

880; 

66. 

126; 

67, 

209; 

;  57,  431 ; 

61,  161 

68,  807 ; 

;  68, 

856; 

;  68, 

890- 

;  68, 

468; 

;  68,  493 ; 

70.  128 

70.  416 . 

;  71, 

73; 

I  72, 

590 

;  73. 

575 

:  74,  63 ; 

;  74.  527 

76.  198; 

;  75, 

194' 

;  75, 

272 

;  75, 

538 

;  77,  189; 

■  77.  211 

79.  79 

;  82, 

69 

;  82, 

210 

;  84. 

93 

;  90,  65 , 

;  90,  253 

91.  281 ; 

;  92. 

628; 

;  92, 

629; 

;  95. 

318 

;  96,  492 ; 

,  97,  548 

98.  294, 

;  98, 

296 

;  98, 

299 

;  99. 

596 

;  99,  659 

;  101,  156 

102,  880 

;  106, 

18; 

.  107, 

59 

;  108, 

568 

;  109,  218 , 

;  110,  537 

111.  836; 

;  114, 

37 

;  115. 

141- 

;  115, 

175 

;  116,  256, 

;  116.  475 

117,  808 

;  117. 

359 

;  120, 

28 

;  120, 

161 

;  120,  434 

121,  589 

122,  106; 

;  122, 

508; 

,   122, 

509 

;  122, 

645 

;  127,  591 

;  128,  535 

129.   9 

;  129, 

12 

;  129. 

375 

;  129, 

525 

;  130,  334 

;  130,  335 

180,  887 ; 

;  131, 

7 

;  131, 

439 

;  132. 

483 

;  132,  592 

;  132.  598 

184.  28 

;  187. 

885. 

Subd.  2 

-61. 

213 

;  76,  606, 

;  76.  607 

180,  498 

;  132, 

596, 

;  135. 

102. 

Mutual  account:  See  post,  sec.  344. 

Actions  for  escape:  See  infra,  sec.  340,  subd.  4. 

§340.    Within  one  year, 
'^^thin  one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
when  the  action  is  given  to  an  individual,  or  to  an  indi- 
vidua]  and  the  state,  except  when  the  statute  imposing  it 
prescribes  a  different  limitation. 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  in  a 
criminal  action,  for  a  forfeiture  or  penalty  to  the  people  of 
this  state. 

Code  Civ.  Proc— 11. 
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3.  An  action  for  libel,  slander,  assault,  battery,  false  im- 
prisonment or  seduction. 

4.  An  action  against  a  sheriff  or  other  officer  for  the 
escape  of  a  prisoner  arrested  or  Imprisoned  on  civil 
process. 

5.  An  action  against  a  municipal  corporation  for  damages 
or  injuries  to  property  caused  by  a  mob  or  riot.  En.  March 
11,  1872.    Am'd.  1873-4,  292;  1875-6,  89. 

Cal.Rep.Cit.     99,  596;  127,  508;  130,  333.      Subd.  1  —  71.  245; 
130.  332;  132,  598.      Subd.  3  —  66,  576;     92.  410;     94,  372; 
94,  374. 

One  year  against  decedent's  representatives:  Post,  sec. 
353;  after  reversal  on  appeal;  Post,  sec.  355;  entry  upon 
real  property:  Ante,  sec.  320. 

Action  against  city  for  injury  from  riot:  See  Pol.  Code» 
sec.  4454. 

S341.    Within  six  months. 

Within  six  months: 

An  action  against  an  officer,  or  officer  de  facto: 

1.  To  recover  any  goods,  wares,  merchandise,  or  other 
property,  seized  by  any  such  officer  in  his  official  capacity  as 
tax  collector,  or  to  recover  the  price  or  value  of  any  goods, 
wares,  merchandise,  or  other  personal  property  so  seized, 
or  for  damages  for  the  seizure,  detention,  sale  of,  or  injury 
to  any  goods,  wares,  merchandise,  or  other  personal  prop- 
erty seized,  or  for  damages  done  to  any  person  or  property 
in  making  any  such  seizure. 

2.  To  recover  stock  sold  for  a  delinquent  assessment,  aa 
provided  in  section  847  of  the  Civil  Code.  En.  March  11. 
1872.    AmU  1873-4,  292. 

Cal.Rep.CIt.   117,  504;  130,  498.      Subd.  1—117,  604;  180,  499. 
Subd.  2—133,     66. 

Stock  sold  for  assessment:  Civ.  Code,  sec.  347. 
Action  for  taxes  paid  under  protest:    See  Pol.  Code,  sec 
3819. 

Six  months — ^against  county:  Post,  sec.  342;  Pol.  Code, 
sec.  4075;  by  decedent's  representatives,  sec.  353. 

Suits  for  penalties  for  violating  highway  laws:  See  Pol. 
Code,  sec.  2935. 
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§  342.  Same.  Actions  on  claims  against  a  county,  which 
have  been  rejected  by  the  board  of  supervisors,  must  be 
commenced  within  six  months  after  the  first  rejection  there- 
of by  such  board.    En.  March  11,  1872. 

Cal.Rep.CiL  75,  538;  116,  475;  116.  482. 

Action  for  riot:     Ante,  sec.  340,  subd.  5. 
Action  against  county  on  rejected  claim:    See  Pol.  Code» 
sec.  4075. 

{343.  Actions  for  relief  not  hereinbefore  provided  for. 
An  action  for  relief  not  hereinbefore  provided  for,  must  be 
commenced  within  four  years  after  the  cause  of  action  shall 
have  accrued.    En.  March  11,  1872. 


Cal.Rep.Cit. 

59.  145 

71,  73 

73,  611 

84.  253 

91,  427 

99.  659 

117,   5 

124.  449 

182.  454 


62,  44 
60,  647 
71,  125 
74,  547 

90,  67 

91.  502 
100.  644 
117.  7 
124,  480 
187,  174 


54,  304 

62.  515 

71,  126 

77.  258 

90.  228 

92.  628 

106,  18 

118,  106 

127.  508 

137,  530 


Bank  deposits,  no  limitation 


58. 

66. 

72. 

77. 

91. 

92. 
112. 
120. 
128. 


366; 

111; 

365; 
377; 
413; 
629; 
441; 
483; 
469; 


68.  372 

68,  355 

72,  366 

81,  337 

91,  415 

97.  157 

113.  689 

121.  39 

129.  375 


59.  88 

69,  267 

73,  294 

82,  210 

91.  426 

97,  159 

116,  256 

124.  156 

129,  643 


Ante,  sec.  348. 


§344.  Where  cause  of  action  accrues  on  mutual  ac- 
count. In  an  action  brought  to  recover  a  balance  due  upon 
a  mutual,  open,  and  current  account,  where  there  have  been 
reciprocal  demands  between  the  parties,  the  cause  of  action 
is  deemed  to  have  accrued  from  the  time  of  the  last  item 
proved  in  the  account  on  either  side.    En.  March  11, 1872. 

Cal.Rep.Cit.  74,  527 ;  109.  173 ;  121,  589 ;  125.  411. 

{  345.  Actions  by  the  people  subject  to  the  limitations  of 
this  chapter.  The  limitations  prescribed  in  this  chapter 
apply  to  actions  brought  in  the  name  of  the  state,  or  for  the 
benefit  of  the  state,  in  the  same  manner  as  to  actions  by 
private  parties.   En.  March  11, 1872. 

Cal.Rep.Cit     66,  563 ;     71.    73 ;     73,  575 ;     73,  611 ;     73,  612 ; 
77.  877. 

Action  by  people:  Ante,  sec.  315. 

{  346.  Action  to  redeem  mortgage.  An  action  to  redeem 
a  mortgage  of  real  property  with  or  without  an  account  of 
rents  and  profits,  may  be  brought  by  the  mortgagor,  or 
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those  claiming  under  him,  against  the  mortgagee  in  posses- 
sion, or  those  claiming  under  him,  unless  he  or  they  hare 
continuously  maintained  an  adverse  possession  of  the  mort- 
gaged premises  for  Ave  years  after  breach  of  some  condi- 
tion of  the  mortgage.    En.  March  11,  1872. 

Cal.Rep.CiL     69,267;     72,311;     78,294;     80,868;     80,856; 
88,  446;     96,  196;     96,  196;     96,  197;     95,  201;     96,  208; 
100,  468;  119,  812;  119,  814. 

"  Action  "  includes  a  special  proceeding  of  a  cItU  nature: 
Post»  sec.  868. 

S  347.  Same,  when  some  of  mortgagors  are  not  wv 
titled  to  redeem.  If  there  is  more  tnan  one  such  mort- 
gagor, or  more  than  one  person  claiming  under  a 
mortgagor,  some  of  whom  are  not  entitled  to  maintain  such 
an  action,  under  the  provisions  of  this  chapter,  any  one  of 
them,  who  is  entitled  to  maintain  such  an  action,  may  re- 
deem therein  a  divided  or  undivided  part  of  the  mortgaged 
premises,  according  as  his  interest  may  appear,  and  have 
an  accounting  for  a  part  of  the  rents  and  profits,  propor^ 
tionate  to  his  interest  in  the  mortgaged  premises,  on  pay- 
ment of  a  part  of  the  mortgage  money,  bearing  the  same 
proportion  to  the  whole  of  such  money  as  the  value  of  his 
divided  or  undivided  interest  In  the  premises  bears  to  the 
whole  of  such  premises.    En.  March  ll^  1872. 

Cal.Rep.Cit.  69,  267. 

S34S.  No  limitations  where  money  deposited  In  bank. 
To  actions  brought  to  recover  money  or  other  property 
deposited  with  any  bank,  banker,  trust  company,  or  sav- 
ings and  loan  society,  there  is  no  limitation.  E^  Stats. 
1878-4,  293. 

Cal.Rep.Cit.  64,  122;  65,  72;  78,  611;  125,  412;  127,  674. 

S  349.  Time  for  oommencing  actions  under  '^  local  Im- 
provement" act.  Any  action  to  contest  an  assessment 
levied  by  the  legislative  body  of  any  municipality  under 
the  terms  of  the  "local  improvement  act  of  1901,"  must 
be  commenced  within  thirty  days  after  the  entry  upon  the 
minutes  of  such  legislative  body  of  the  resolution  provided 
for  In  section  eight  of  said  "local  improvement  act  of 
1901."    En.  Stats.  1900-01,  44. 
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CHAPTER  IV. 

OBNERAL   PROVISIONS    AS    TO    THE    TIME    OF    COMHENdNQ 

ACTIONS. 

I  850.  When   an   action   Is   commenced. 

I  851.  Exception,  where  defendaht  is  out  of  the  state. 

§  852.  Exception  as  to  persona  under  disabilities. 

§  858.  Proyision  where  person  entitled  dies  before  limitation  ex- 
pires. 

864.  In  suits  by  aliens,  time  of  war  to  be  deducted. 

856.  ProTision  where  judgment  has  been  reyersed. 
356.  Proyision  where  action  is  stayed  by  injunction. 

857.  Disability  must  exist  when  right  of  action  accrued. 

858.  When  two  or  more  disabilities  exist,  etc 

9  859.     This  title  not  applicable  to  actions  against  directors,  eto. 

Limitations  in  such  cases  prescribed. 
I  860.     Acknowledgment  or  new  promise  must  be  in  writins- 
I  361.     Limitation   laws  of  other  states,   effect  oLa 
I  862.     Existing  causes  of  action  not  affected. 
9  868.     "Action"  includes  a  special  proceeding. 

1 350.  When  an  action  is  commenced.  An  action  Is  com* 
menced,  within  the  meaning  of  this  title,  when  the  com- 
plaint is  filed.    En.  March  11, 1872. 

CalJEtep.Cit.     58,  160;  186.  804. 

§851.  Exception,  where  defendant  Is  out  of  the  state. 
If,  when  the  cause  of  action  accrues  against  a  person,  he 
is  out  of  the  state,  the  action  may  be  commenced  within 
the  term  herein  limited,  after  his  return  to  the  state,  and 
if,  after  the  cause  of  action  accrues,  he  departs  from  the 
state,  the  time  of  his  absence  is  not  part  of  the  time 
limited  for  the  commencement  of  the  action.  En.  March 
11,  1872. 

Cal.Rep.Clt  66,  205;  96.  196;  101  157;  188.  368., 

S  352.  Exception  as  to  persons  under  disabilities.  If  a 
person  entitled  to  bring  an  action,  mentioned  in  chapter 
three  of  this  title,  be  at  the  time  the  cause  of  action  ao- 
crued,  either: 

1.  Within  the  age  of  majority;  or» 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  un- 
der the  sentence  of  a  criminal  court  for  a  term  less  than 
for  life;  or. 
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4.  A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action: 

— The  time  of  such  disability  is  not  a  part  of  the  time 
limited  for  the  commencement  of  the  action.  En.  March 
11,  1872. 

Cal.Rep.Clt  65,  676. 

Disabilities  stopping  running  of  statute:  See  ante»  sec 
S2S. 

§  353.  Provision  where  person  entitled  dies  before  linil« 
tat  ion  expires.  If  a  person  entitled  to  bring  an  action  die 
before  the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survlye,  an  action 
may  be  commenced  by  his  representatives,  after  the  expira- 
tion of  that  time,  and  within  six  months  from  his  death.  If 
a  person  against  whom  an  action  ma3^  be  brought,  die  be- 
fore the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survive,  an  action 
may  be  commenced  against  his  representatives  after  the 
expiration  of  that  time,  and  within  one  year  after  the  issu- 
ing of  letters  testamentary  or  of  administration.  En. 
March  11,  1872. 

Cal.Rep.Cit.     60.648;     63.878;     67,181;     86.443;     94,859; 
94,  360;  116.  356;  119.     66;  123.  388;  127.  191;  127.  196; 
136.  872. 

Substitution  of  parties.    See  post,  sec.  385. 
Survival  of  actions:  See  post,  sees.  385,  1582-1584. 
'*  Action  "  includes  a  special  proceeding  of  a  civil  nature: 
See  post,  sec.  363. 

§  354.  In  suits  by  aliens,  time  of  war  to  be  deducted. 
When  a  person  is  an  alien  subject,  or  citizen  of  a  country 
at  war  with  the  United  States,  the  time  of  the  continuance 
of  the  war  Is  not  part  of  the  period  limited  for  the  com- 
mencement of  the  action.    En.  March  11, 1872. 

1 355.  Provision  where  Judgment  has  been  reversed.  If 
an  action  is  commenced  within  the  time  prescribed  there- 
for, and  a  judgment  thereon  for  the  plaintiff  be  reversed 
on  appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of  action 
survive,  his  representatives,  may  commence  a  new  action 
within  one  year  after  the  reversal.    En.  March  11, 1872. 

Cal.Rep.Cit.  137,  630. 


127  TIME    OP    COMMENCING    ACTIONS.  8§  356-S60 

§  356.  Provision  where  action  is  stayed  by  Injunction. 
When  the  commencement  of  an  action  Is  stayed  by  injunc- 
tion or  statutory  prohibition,  the  time  of  the  continuance 
of  the  Injunction  or  prohibition  is  not  part  of  the  time 
limited  for  the  commencement  of  the  action.  En.  March 
11,  1872. 

CaI.Rep.Cit     54»  286 ;     61,  600 ;     68,  122 ;     66.  582 ;     89,  892 ; 
127.  192. 

1 357.  Disability  must  exist  when  right  of  action  ac- 
crued. No  person  can  avail  himself  of  a  disability,  unless 
jc  existed  when  his  right  of  action  accrued.  En.  March  11, 
1872. 

Successive  disabilities:  See  infra,  sec.  358,  and  ante, 
sec.  328. 

f  358.  When  two  or  more  disabilities  exist,  etc.  When 
two  or  more  disabilities  coexist  at  the  time  the  right  of 
action  accrues,  the  limitation  does  not  attach  until  they 
are  removed.    En.  March  11, 1872. 

Cal.Rep.CIt.  68.  352;  77,  872. 

I  259.  This  title  not  applicable,  to  actions  against  direc- 
tors, etc.  Limitations  in  such  cases  prescribed.  This  title 
dooH  not  affect  actions  against  directors  or  stockholders  of 
a  corporation,  to  recover  a  penalty  or  forfeiture  imposed, 
or  to  enforce  a  liability  created  by  law;  but  such  actions 
must  be  brought  within  three  years  after  the  discovery  by 
the  aggrieved  party  of  the  facts  upon  which  the  penalty  or 
forfeiture  attached,  or  the  liability  was  created.  En.  March 
11,  18v2. 

Cal.Rep.CIt.     59,  548 ;     59,  547 ;     74.  171 ;     82,  653  ;     97,    97 ; 
99,  613;     99.  614;     99,  615;  103,  596;  108,       5;  117.  163; 

124,  94;   125,       8;   125,  409;   125,  410;   125,  412;   125,  454; 

125.  455;  125,  488;   127,  167;   127,  250;   127,  260;   127,  527; 
127.  628;  127,  671. 

Director's  personal  liability:  See  Civ.  Code,  sec.  309. 

§  360.  Acknowledgmeht  or  new  promise  must  be  In 
writing.  No  acknowledgment  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract,  by  which  to  take 
the  case  out  of  the  operation  of  this  title,  unless  the  same 
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Is  contained  in  some  writing,  signed  by  the  party  to  be 
charged  thereby.    En.  March  11,  1872. 


Cal.Rep.Clt.  51.  217 


70.  414 
122.  414 
128.  476 
137.  888 


74.  67 
122.  416 
130.  251 
138.  669. 


56.  844 :  56.  379  ;  66.  880 

74.  69 ;  75,  275 ;  76.  101 

122,  417 ;  122.  419  ;  127.  530 

184,  19;  134,  20;  184,  21 


66.  190; 

98.  298; 
127.  671; 
134.  29; 


§  361.  Limitation  laws  of  other  states,  effect  of.  When 
a  cause  of  action  has  arisen  in  another  state,  or  in  a  foreign 
country,  and  by  tne  laws  thereof  an  action  thereon  can- 
not there  be  maintained  against  a  person  by  reason  of  the 
lapse  of  time,  an  action  thereon  shall  not  be  maintained 
against  him  in  this  state,  except  In  favor  of  one  who  has 
been  a  citizen  of  this  state,  and  who  has  held  the  caiiae  of 
action  from  the  time  it  accrued.   En.  March  11, 1872. 

Cal.Rep.Cit     72.266;     79.    79;     96.194;     90.197;     96,198; 
96.200;     95,206;     99.616. 

Prac  Act,  sec.  632.    En.  April  29,  1851. 

$  362.  Existing  causes  of  action  not  affected.  This  title 
does  not  extend  to  actions  already  commenced,  nor  to  cases 
where, the  time  prescribed  in  any  existing  statute  for  ac- 
quiring a  right  or  barring  a  remedy  has  fully  run,  but  the 
laws  now  in  force  are  applicable  to  such  actions  and  cases, 
and  are  repealed  subject  to  the  provisions  of  this  section. 
En.  March  11,  1872. 

Cal.Rep.Clt  96,  202. 

Repeal  of  limitations:  See  ante,  sees.  9,  18. 

§363.  "Action^  Includes  a  special  proceeding.  The 
word  "action,"  as  used  in  this  title,  is  to  be  oonstmed, 
whenever  it  is  necessary  so  to  do,  as  including  a  special 
proceeding  of  a  civil  nature.    En.  March  11, 1872. 

Oal.Rep.Cit.     66,  688;     96,  202;     99.  614;  117,      6;  118,  661; 
118.  662. 
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TITLE   ni. 

OF  THB  PARTIES  TO  CIVIL  ACTIONS. 

i367.  Action  to  be  in  name  of  party  In  Interest. 

368.  Assignment  of  thing  in  action  not  to  prejudice  defense. 

869.  Executor,  trustee,  etc.,  may  sue  without  Joining  the  persons 
beneficially  interested. 

S  370.  When  a  married  woman  is  a  party— actions  by  and  against. 

I  871.  Wife  may  defend,  when. 

372.  Infant  to  appear  by  guardian. 

373.  Guardian,  how  appointed. 

374.  Unmarried  female  may  sue,  for  her  own  seduction. 

375.  Father,  etc.,  may  sue,  for  seduction  of  daughter,   etc. 

376.  Father,  etc.,  may  sue,  for  injury  or  death  of  child. 

fi  377.     When  representatires  may  sue  for  death  of  one  caused  by 

the  wrongful  act  of  another. 
§  378.     Who  may  be  joined  as  plaintiffs. 
i  379.     Who  may  be  joined  as  defendants. 
8  380.     Parties    defendant    in    an    action    to    determine    conflicting 

claims  to  real  property, 
f  881.     Parties  holding  title   imder   a  common   source,   when  may 

join. 
(  382.     Parties  in  interest,  when  to  be  Joined.     When  one  or  more 

may  sue  or  defend  for  the  whole, 
f  383.     Plaintiff   may   sue    in   one   action   the   different  parties   to 

commercial  paper  or  insurance  policies, 
fi  884.     Tenants  in  common,  etc,  may  sever  in  bringing  or  defend- 
ing actions, 
i  385.     Action,    when   not  to   abate  by  death,   marriage,   or   other 

disability.    Proceedings  in  such  case. 
S  886.     Another  person  may  be  substituted  for  the  defendant. 
i  887.     Intervention,  when  it  takes  place  and  bow  made. 
I  888.     Associates  may  be  stied  by  name  of  association. 
i  889.     Court,  when  to  decide  controversy  or  to  order  other  parties 

to  be  brought  in. 
8  890.     Actions   against   fire   departments. 

1 367.  Action  to  be  in  name  of  party  In  Interest.  Eveiy 
action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  except  as  provided  in  section  three  hundred  and 
sixty-nine  of  this  code.    En.  March  11, 1872.    Am'd.  1880,  63. 

Cal.Rep.Clt.     55,  129 ;     57,  586 ;     61,  614 ;     66,    58 ;     66.  446 ; 
68.  368;     68,  146;     77,  648;     87,  247;  112,     82;  123,  186; 
188,  219. 

Prac.  Act,  sec.  4.  En.  April  29,  1851.  Am'd.  1864,  69; 
1856,  803;  1864,  29. 


Cal.Rep.Cit. 

6.  248; 

6,  457 ; 

9.  328; 

12,  98; 

18,  618; 

22,  235 : 

22.  236; 

22.  289 : 

25,  189 ; 

25.  252 ; 

26,  148; 

82.  90; 

82,  118 ; 

S3,  127 ; 

84.  148 ; 

138,  219. 

Assignees:  See  post,  sec.  368. 

Association,  how  may  be  sued:  See  infra,  sec.  388. 
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Right  to  sue  on  contract  made  for  one's  benefit:  See  Ciy. 
Code,  sec.  1559. 

Parties  plaintiff,  generally. — ^All  persons  interested  may 
be  joined:  Sees.  878,  382,  post.  If  any  refuse,  they  may  be 
made  defendants:  Post,  sec.  882. 

$  368.  Assignment  of  thing  in  action  not  to  prejudice 
defense.  In  the  case  of  an  assignment  of  a  thing  in  action, 
the  action  by  the  assignee  is  without  prejudice  to  any 
setoff  or  other  defense  existing  at  the  time  of,  or  before, 
notice  of  the  assignment;  but  this  section  does  not  apply 
to  a  negotiable  promissory  note  or  bill  of  exchange,  trans- 
ferred in  good  faith  and  upon  good  consideration,  before 
maturity.    En.  March  11,  1872. 

Cal.Rep.Clt.  55,129;  66.438;  66.  42;  76,636;  81.827; 
101,  288;  101,  289;  107,  62;  107.  67;  113,  171;  123,  161; 
126,  111;  182,  584;  183,    47;  133,  685. 

Prac.  Act,  sec.  5.    En.  April  29,  1851. 
Cal.Rep.Clt.  9,  50;  83,  528;  123,  161. 

Assignment  and  surrival  of  causes  of  action:  See  post, 
sees.  1582  et  seq. 

See  the  subject  of  negotiable  Instnmients  and  the  rights 
of  parties  thereto  discussed  in  the  Civil  Code,  sees.  3086 
et  seq. 

Thing  in  action,  defined:  Civ.  Code,  sec.  953. 

§  369.  Executor,  trustee,  etc.,  may  sue  without  Joining 
the  persons  beneficially  Interested.  An  executor  or  admin- 
istrator, or  trustee  of  an  express  trust,  or  a  person 
expressly  authorized  by  statute,  may  sue  without  Joining 
with  him  the  persons  for  whose  benefit  the  action  is 
prosecuted.  A  person  with  whom,  or  in  whose  name,  a 
contract  is  made  for  the  benefit  of  another,  is  a  trustee 
of  an  express  trust,  within  the  meaning  of  this  section. 
En.  March  11,  1872. 

Cal.Rep.Clt.  57,586;  57,587;  66.446;  68,420;  71.598; 

74,375.;  75,127;  75,25.0;  77,642;  80,  31;  83,486; 

87,  247  ;  89,  605 ;  91,  504 ;  98.  497 ;  100,  609 ;  110.  576 ; 
114,  388;  119,  576. 

Prac.  Act,  sec.  6.    En.  April  29,  1851.    Am'd.  1854,  59. 

Cal.Rep.Clt.       1.174;       3,321;     25,    29;     28,643;     32,117; 
34,  138;     85.  445. 

Executors  and  administrators,  action  by.  Jointly  with 
heirs  or  devisees,  for  possession  of  real  estate  or  quieting 


64.  178 :  65,  631 ;  67,  391 
122,  259  ;  126,  82 ;  137,  277 

87.  468 ;  105.  690 ;  105.  691 
136.  802.   Subd.  3  —  77,  391 


71,  426  ; 
188.  165. 
110.  426 ; 
105.  690; 
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title:   Sec.  1452.    Actions  by,  alone:   Sec.  1581-3.     To  set 
aside  fraudulent  deeds  made  by  deceased:  Sec.  1589. 

1 370.  When  a  married  woman  is  a  party — actions  by 
and  against.  When  a  married  woman  is  a  party,  her  hus- 
band must  be  joined  with  her,  except: 

1.  When  the  action  concerns  her  separate  property,  or 
her  right  or  claim  to  the  homestead  property,  she  may  sue 
alone. 

2.  When  the  action  is  between  herself  and  her  husband, 
she  may  sue  or  be  sued  rione. 

3.  When  she  is  living  separate  and  apart  from  her  hus- 
band by  reason  of  his  desertion  of  her,  or  by  agreement  in 
"WTltlng  entered  into  between  them,  she  may  sue  or  be 
flued  alone.    En.  March  11,  1872.    Am'd.  1873-4,  293. 

Cal.Rep.CIt.     53.  460 

96.  611 ;  110.     89 

Subd.  1  —  67,  390 

126.  481;  134.  421 

122.  265. 

Prac.  Act,  sec.  7.    En.  April  29,  1851.    Am'd.  1867-8,  550. 

Cal.Rep.Clt.       8,    87 ;     15,  311 :     19.  129 ;     26.  443 ;     29.     83 ; 
31,836;     82.842;     36.460;     86,461;     36.  463;     42,  412. 

Contracts  of  married  women  generally:  See  Civ.  Code, 
sec.  158. 

Sole  traders:  Post,  sees.  1811  et  seq. 

S  371.  Wife  may  defend,  when.  If  a  husband  and  wife 
be  sued  together  the  wife  may  defend  for  her  own  right, 
and  if  the  husband  neglect  to  defend,  she  may  defend  for 
hlB  right  also.    En.  March  11, 1872. 

Prac.  Act,  sec.  8.    En.  April  29,  1851. 

CalJlep.Clt.  6,  388. 

§372.  Infant  to  appear  by  guardian.  When  an  Infant, 
or  an  insane  or  incompetent  person  is  a  party,  he  must 
appear  either  by  his  general  guardian  or  by  a  guardian  ad 
litem  appointed  by  the  court,  in  which  the  action  is  pend- 
ing in  each  case.  A  guardian  ad  litem  may  be  appointed  in 
any  case,  when  it  is  deemed  by  the  court  in  which  the  ac- 
tion or  proceeding  is  prosecuted,  or  by  a  judge  thereof, 
expedient  to  represent  the  infant,  insane  or  incompetent 
person  in  the  action  or  proceeding,  notwithstanding  he 
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may  have  a  general  guardian  and  may  have  appeared  hj 
him.    En.  March  11, 1872.    Am'd.  1878-4,  294;  1880,  63. 

Cal.Rep.Clt.     66,822;     68.     89;     64,288;     64.598;     66.861; 
74,     55;     76,699;     87,632;     89,687;     94,    65;  108.  890; 
111,  271;  120,  697;  188,  418. 

Prac.  Act,  sec.  9.    En.  April  29,  1851. 

Cal.R«p.Cit.  19,  682;  64,  698. 

Appointment  of  guardian  ad  litem:  See  next  section. 

Guardian  and  ward,  generally:  See  post,  sees.  1747  et 
seq.;  and  Civ.  Code,  sees.  286  et  seq. 

Insane  or  Incompetent  person:  Civ.  Ck>de,  sees.  86,  88-42; 
guardian  or:    Post,  sees.  1763-1766. 

Minors  and  persons  of  unsound  mind,  their  rights  and 
liabilities:  Civ.  Ck>de,  sees.  33. et  seq. 

§  373.  Guardian,  how  appointed.  When  a  guardian  ad 
litem  is  appointed  by  the  court,  he  must  be  appointed  as 
follows: 

1.  When  the  infant  Is  plaintiff,  upon  the  application  of 
the  Infant,  if  he  be  of  the  age  of  fourteen  years,  or  if 
under  that  age,  upon  the  application  of  a  relative  or  friend 
of  the  infant. 

2.  When  the  infant  is  defendant,  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply 
within  ten  days  after  the  service  of  the  summons,  or  if 
under  that  age,  or  if  he  neglect  so  to  apply,  then  upon  the 
application  of  a  relative  or  friend  of  the  infant,  or  of  any 
other  party  to  the  action. 

3.  When  an  insane  or  incompetent  person  is  a  party  to 
an  action  or  proceeding,  upon  the  application  of  a  relative 
or  friend  of  such  insane  or  incompetent  person,  or  of  any 
other  party  to  the  action  or  proceeding.  En.  March  11, 1872. 
Am'd.  1880,  63. 

Cal.Rep.Cit.     66.822;     68.562;     64.694;     64,597;     66,     58; 
66,  860;     74.     55;  119,  576;  188.  418. 

Prac.  Act,  sec.  10.    En.  April  29, 1851. 
Cal.Rep.Cit.  19.  682;  64.  694. 

§374.  Unmarried  female  may  sue,  for  her  own  seduc- 
tion. An  unmarried  female  may  prosecute,  as  plaintiff,  an 
action  for  her  own  seduction,  and  may  recover  therein  such 
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damages,  pecuniary  or  exemplary,  as  are  assessed  In  h'er 
favor.    En.  March  11, 1872. 
CaLRep.Ctt.  98,  69. 

£zemplary  damages:  See  Civ.  Code,  sec.  3294. 
Damages  for  seduction:  See  Civ.  Code,  sec.  3339. 

i  375.  Father,  etc.,  may  sue,  for  seduction  of  daughter, 
etc  A  father,  or  in  case  of  Ms  death  or  desertion  of  his 
family,  the  mother,  may  prosecute  as  plaintiff  for  the 
seduction  of  the  daughter,  and  the  guardian  for  the  seduc- 
tion of  the  ward,  though  the  daughter  or  ward  be  not  living 
with  or  in  the  service  of  the  plaintiff  at  the  time  of  the 
seduction  or  afterward,  and  there  be  no  loss  of  service. 
Bn.  March  11,  1872. 

Guardian  ad  litem:  Ante,  sec.  372;  appointment  of:  Ante, 
373. 


S  376.  Father,  etc,  may  sue,  for  Injury  or  death  of  child. 
A  father,  or  in  case  of  his  death  or  desertion  of  his  family, 
the  mother,  may  maintain  an  action  for  the  injury  or  death 
of  a  minor  child,  and  a  guardian  for  the  injury  or  death  of 
his  ward,  when  sucn  injury  or  death  is  caused  by  the 
wrongful  act  or  neglect  of  another.  Such  action  may  be 
maintained  against  the  person  causing  the  injury  or  death, 
or  if  such  person  be  employed,  by  another  person  who  is 
responsible  for  his  conduct,  also  against  such  other  per- 
son.   En.  March  11, 1872.    Am'd.  1873-4,  294. 

Cal.Rep.Clt.     50,  618;     66,  889;     66.  393;     66,  894;     62,  336; 
76,  241;     96,  520;     95,  621;  115,  890. 

Prac.  Act,  sec.  11.    En.  April  29,  1S51. 
CalJlep.Clt  19,  632 ;  25,  436 ;  82,  117 ;  32,  119 ;  44.  48. 

Guardian  and  ward:  Post,  sees.  1768-1776,  and  Oiv.  Code, 
sees.  236-268. 

$877.  When  representatives  may  sue  for  death  of  one 
caused  by  the  wrongful  act  of  another.  When  the  death  of 
a  person,  not  being  a  minor,  is  caused  by  the  wrongful  act 
or  neglect  of  another,  his  heirs  or  personal  representatives 
may  maintain  an  action  for  damages  against  the  person 
causing  the  death,  or  if  such  person  be  employed  by  another 
person  who  is  responsible  for  his  conduct,  then  also  against 
Code  CiT.  Proo.— 12. 
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Buch  Other  person.  In  every  action  under  this  and  the 
preceding  section,  sucli  damages  may  be  given  as  under 
all  the  circumstances  ot  the  case  may  be  just.  En.  March 
11,  1872.    Am'd.  1873-4,  294. 

Cal.Rep.Cit.  50.  613 ;  56,  389 ;  56,  393 ;  67,  26 ;  67,  37 ; 

57,  38;  59,300;  59,301;  60.609;  62,336;  68,484; 

76,  241 ;  83,  19  ;  84,  521 ;  84.  522  ;  86,  143  :  95,  521 ; 

110.  283;  110,  285;  110,  289;  115,  391;  124.  129;  124.  130; 

127,  439;  137.  899. 

§  378.  Who  may  be  Joined  as  plaintiffs.  All  persons  hav- 
ing an  interest  in  the  subject  of  the  action  and  in  obtaining 
the  relief  demanded,  may  be  Joined  as  plaintiffs,  except 
when  otherwise  provided  in  this  title.    En.  March  11»  1872. 

Cal.Rep.Cit.  68.  420 ;  116,  683 ;  136.  639 ;  137,  673. 

Prac.  Act,  sec.  12.    En.  April  29,  1861.     , 
CaI.Rep.Cit.  8.  516. 

Cotenants:  Post.  sec.  381. 

Special  partners:  Civ.  Code,  sec.  24i^2. 

Other  parties,  bringing  in:  Post,  sec.  389. 

Misjoinder  and  nonjoinder  of  plaintiffs:   Post,  see.  430. 

§  379.  Who  may  be  joined  as  defendants.  Any  person 
may  be  made  a  defendant  who  has  or  claims  an  interest  In 
the  controversy  adverse  to  the  plaintiff,  or  who  is  a  neces- 
sary party  to  a  complete  determination  or  settlement  of 
the  question  involved  therein.  And  in  an  action  to  deter- 
mine the  title  or  right  of  possession  to  real  property  which, 
at  the  time  of  the  commencement  of  the  action,  is  in  the 
possession  of  a  tenant,  the  landlord  may  be  Joined  as  a 
party  defendant.    En.  March  11, 1872. 

Cal.Rep.Cit.     63,119;     63,308;     67.663;     69,674;     77,641; 
79.  120  ;     84,       6 ;  116,     90 ;  123,  661 ;  136,  639 :  188,     80. 

Prac.  Act,  sec.  18.    En.  April  29,  1851. 
CaI.Rep.Clt  1,  174;  9.  270;  22.  206. 

Joining  landlord:  Ante,  sec.  379;  Civ.  Code,  sec  1949. 
Parties  to  foreclosure:  Post,  sec.  726. 
Corporation  stockholders:  Const  Cal.,  art.  12,  sees.  3,  4; 
Civ.  Code,  sec.  322. 
Associates,  suing  by  common  name:  Post,  sec  388. 
Quieting  title,  suits:  See  post,  sec.  738. 
Executors,  unqualified,  need  not  be  Joined:  Sec.  1687* 
Fresh  parties,  bringing  In:  Post,  sec.  389. 
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Service  on  one  defendant  out  of  several,  effect  of:  Post, 
Bee  414. 

State,  suits  against-— Suits  may  be  brought  against  the 
state  in  such  manner  and  in  such  courts  as  shall  be  directed 
by  law:  Const  Cal.,  art.  20,  sec.  6. 

Actions  against  state,  statutes  relating  to:  See  post. 
Appendix,  State. 

S  380.  Parties  defendant  In  an  action  to  determine  con- 
flicting claims  to  real  property.  In  an  action  brought  by  a 
person  out  of  possession  of  real  property,  to  determine  an 
adverse  claim  of  an  interest  or  estate  therein,  the  person 
making  such  adverse  claim  and  persons  in  possession  may 
be  joined  as  defendants,  and  if  the  judgment  be  for  the 
plaintiff,  he  may  have  a  writ  for  the  possession  of  the  prem- 
ises, as  against  the  defendants  in  the  action,  against  whom 
the  judgment  has  passed.  En.  March  11,  1872.  Am'd. 
1873-4,  295. 

Cal.Rep.Cit     66,  269 ;     80,  465 ;     83,  172 ;     90,  848 ;     94,  466 ; 
118,    36. 

Actions  to  quiet  title:  See  post,  sec.  738. 
Writ  of  possession:  See  post,  sec.  682. 
Fresh  parties,  bringing  in:  See  post,  sec.  389. 
Nonjoinder,  misjoinder  of  parties:  See  sec  430. 

{ 381.  Parties  holding  title  under  a  common  source, 
when  may  join.  Any  two  or  more  persons  claiming  any 
estate  or  interest  in  lands  under  a  common  source  of  title, 
whether  holding  as  tenants  in  common,  joint  tenants,  co- 
parceners, or  in  severalty,  may  unite  in  an  action  against 
any  person  claiming  an  adverse  estate  or  interest  therein, 
for  the  purpose  of  determining  such  adverse  claim,  or  if 
[of]  establishing  such  common  source  of  title,  or  of  declar- 
ing the  same  to  be  held  in  trust,  or  of  removing  a  cloud 
upon  the  same.    En.  March  11, 1872.    Am'd.  1873-4,  295. 

Cal.Rep.Cit.  68,  182;  83,  851;  129,  61;  137.  806. 

Cotenants  may  sever:  See  sec.  384,  infra. 
Ejectment:  See  sec.  738,  post,  and  sec.  379,  supra. 
Quieting  title:  See  post,  sec.  738. 
Joint  tenants:  See  post,  sec.  384. 

I  382.    Parties  in  Interest,  when  to  be  joined.    When  one 
or  more  may  sue  or  defend  for  the  whole.    Of  the  parties 
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to  the  action,  those  who  are  united'  in  interest  must  be 
Joined  as  plaintiffs  or  defendants;  but  if  the  consent  of  any 
one  who  should  have,  been  Joined  as  plaintiff  cannot  be  ob- 
tained, he  may  be  made  a  defendant,  the  reason  thereof 
being  stated  in  the  complaint;  and  when  the  question  is 
one  of  a  common  or  general  interest,  of  many  persons,  or 
when  the  parties  are  numerous,  and  it  is  impracticable  to 
bring  them  all  before  the  court,  one  or  more  may  sue  or 
defend  for  the  benefit  of  all.    En.  March  11,  1872. 

Cal.Rep.Cit     58,183;     68.184;     60,632;     69,621;     74,442; 
77,248;     77,249;     79.372;     94.681;     95,  256;  104.       7; 
104.       8;  104.     10;  110,  460;  129,  243;  136,  614;  136,  685; 
136,639.      Subd.  2  — 84,     81. 

Prac.  Act,  sec.  14.    En.  April  29,  1851. 

Cal.Rep.Cit.       1,174;       8.    87;       7,334;       8.516;     18,822; 
20.  218. 

Joinder,  misjoinder,  nonjoinder:  Post,  sec.  430. 
Executors,  etc.,  not  qualified  need  not  Join:  Post,  sec. 
1587. 

§  383.  Plaintiff  may  sue  In  one  action  the  different  par- 
ties to  commercial  paper  or  insurance  policies.  Persons 
severally  liable  upon  the  same  obligation  or  instrument, 
including  the  parties  to  bills  of  exchange  and  promissory 
notes,  and  sureties  on  the  same  or  separate  instruments, 
may  all  or  any  of  them  be  included  in  the  same  action,  at 
the  option  of  the  plaintiff;  and  all  or  any  of  them  Join  as 
plaintiffs  in  the  same  action,  concerning  or  affecting  the 
obligation  or  instrument  upon  which  they  are  severally 
liable.  Where  the  same  person  is  insured  by  two  or  more 
insurers  separately  in  respect  to  the  same  subject  and  in- 
terest, such  person,  or  the  payee  under  the  policies,  or  the 
assignee  of  the  cause  of  action,  or  other  successor  in  inter- 
est of  such  assured  or  payee,  may  Join  all  or  any  of  such 
insurers  in  a  single  action  for  the  recovery  of  a  lose  under 
the  several  policies,  and  in  case  of  Judgment  a  several 
Judgment  must  be  rendered  against  each  of  such  insurers 
according  as  his  liability  shall  appear.  En.  March  11,  1872. 
Am'd.   1897,   19;    1903,   203. 

Cal.Rep.Clt.     48,236;     58,100;     65,387;     78,270;     76,684; 
81.  653;     93,     58;     94,     93;   101,  420;   118,  420;  120.  690; 
123,  440:   125.  6S6;   135,  648;   136,  302. 

Prac.  Act,  sec.  15.     En.  April  29,  1851. 
Cal.Rep.Cit.  1,  176;  6,  183;   13,  86;  24,  382;  25,  526. 
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S9  384.  385 


Judgment  for  or  against  one  or  more  of  several  parties: 
See  post,  sees.  414,  578,  679. 

8  384.  Tenants  In  common,  etc.,  may  sever  In  bringing 
or  defending  actions.  All  persons  holding  as  tenants  in 
common,  joint  tenants  or  coparceners,  or  any  number  less 
than  all,  may  Jointly  or  severally  commeoce  or  defend  any 
civil  action  or  proceeding  for  the  enforcement  or  protec- 
tion of  the  rights  of  such  party.    En.  March  11,  1872. 


Cal.Rep.Cit. 
137,  526. 


ei,  262;     SO.  680;     91,  598;  110,  425;  136,  635; 


Co-claimants,  united  as  plaintiffs:  Sec.  381. 

I  385.  Action,  when  not  to  abate  by  death,  marriage,  or 
other  disability..  Proceedings  in  such  case.  An  action  or 
proceeding  does  not  abate  by  the  death  or  any  disability 
of  a  party,  or  by  the  transfer  of  any  interest  therein,  if  the 
cause  of  action  survive  or  continue.  In  case  of  the  death 
or  any  disability  of  a  party,  the  court,  on  motion,  may 
allow  the  action  or  proceeding  to  be  continued  by  or 
against  his  representative  or  successor  in  interest.  In 
case  of  any  other  transfer  of  interest,  the  action  or  pro- 
ceeding may  be  continued  in  the  name  of  the  original 
party,  or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made  to  be  substituted  in  the  action  or  proceed- 
ing.   En.  March  11, 1872.    Am'd.  1873-4,  295. 


Cal.Rep.Cit.  46,  676 

64,  82;  64,  430 

66.  445:   68,  420 

80,  264;   87,  27 

111,  32  ;  112,  643 

124,  142 ;  124,  143 

132,  456;  133,  256 


;  60,  659 ; 

'  54,  203; 

54,  387 ; 

;  64,  476  • 

;  64,  596 

;  65,  388; 

;  72,  266 

;  76,  409 ' 

;  77,  648: 

;  93,  890 ; 

;  93,  656; 

;  98,  125 ; 

;  116,  276- 

;  117,  581 , 

;  123.  253; 

;  124,  145 

;  124,  307 

;  128,  269; 

;  135,  224 

;  138,  587 

;  138,  657. 

58,  84 ; 

66,  42 : 

79.  334  ; 

99,  610; 
123,  254; 
132,  454 ; 


Prac.  Act,  sec.  16.    En.  April  29,  1851. 

CaLRep.CIt       5,282;     29.872;     29,877;     30,475;     80,476; 
31,336;     82.119;     49,208;     50.659;     64,596. 

If  a  party  die.  Judgment  against  his  representative  must 
be  that  he  pay  in  due  course  of  administration:  Post,  sec. 
1504. 

Necessity  for  claiming  against  estate  of  deceased:  Post, 
sees.  1493,  1502. 

Death  after  verdict  or  decision  and  before  judgment: 
Bee   post,  sec.   669. 

Survival  of  actions:     See  post,  sees.  1582  et  seq. 
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§  386.  Another  person  may  be  substituted  for  the  de- 
fendant. A  defendant  against  whom  an  action  is  pending 
npon  a  contract,  or  for  specific  personal  property,  may,  at 
any  time  before  answer,  upon  affidavit  that  a  person  not  a 
party  to  the  action  makes  against  him,  and  without  any 
collusion  with  him,  a  demand  upon  such  contract,  or  for 
such  property,  upon  notice  to  such  person  and  the  adverse 
party,  apply  to  the  court  for  an  order  to  substitute  such 
person  in  his  place,  and  discharge  him  from  liability  to 
either  party,  on  his  depositing  in  court  the  amount  claimed 
on  the  contract,  or  delivering  the  property,  or  its  value, 
to  such  person  as  the  court  may  direct;  and  the  court  may, 
in  its  discretion,  make  the  order.  And  whenever  convict- 
ing claims  are  or  may  be  made  upon  a  person  for  or  relat- 
ing to  personal  property,  or  the  performance  of  an  obliga- 
tion, or  any  portion  thereof,  such  person  may  bring  an 
action  against  the  conflicting  claimants  to  compel  them 
to  interplead  and  litigate  their  several  claims  among 
themselves.  The  order  of  substitution  may  be  made,  and 
the  action  of  interpleader  may  be  maintained,  and  the 
applicant  or  plaintiff  be  discharged  from  liability  to  all  or 
any  of  the  conflicting  claimants,  although  their  titles  or 
claims  have  not  a  common  origin,  or  are  not  identical,  but 
are  adverse  to  and  independent  of  one  another.  En.  March 
11,  1872.     Am'd.  1881,  19. 

Cal.Rep.Clt.     59,  273  ;     65,  160 ;     66,     42  ;     69,  153  ;     69,  156  ; 

72,234;     72,516;     73,303;     74,257;     75,  543 ;   111.  376; 

111,  393;  123,  110;  127,  518;  131,  325;  133.  643;  137.     70. 

§  387.  Intervention,  when  it  takes  place  and  how  made. 
Any  person  may,  before  the  trial,  intervene  in  an  action  or 
proceeding,  who  has  an  interest  in  the  matter  in  litigation, 
in  the  success  of  either  of  the  parties,  or  an  Interest  against 
both.  An  intervention  takes  place  when  a  third  person  is 
permitted  to  become  a  party  to  an  action  or  proceeding 
between  other  persons,  either  by  joining  the  plaintiff  In 
claiming  what  is  sought  by  the  complaint,  or  by  uniting 
with  the  defendant  in  resisting  the  claims  of  the  plaintiff, 
or  by  demanding  anything  adversely  to  both  the  plaintiff 
and  the  defendant,  and  is  made  by  complaint,  setting  forth 
the  grounds  upon  which  the  intervention  rests,  filed  by 
leave  of  the  court  and  served  upon  the  parties  to  the 
action  or  proceeding  who  have  not  appeared,  and  upon 
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the  attorneys  of  the  parties  who  have  appeared,  who  may 
answer  or  demur  to  It  as  If  it  were  an  original  complaint 
En.  March  U,  1872.    Am'd.  1873-4,  296. 


Gal.Rep.Cit  62,  511 


61.  556 

97,  455 

108,  222 

126,  818 


63,  6 
101,  831 
111,  892 
128.  685 


53.  744 

68,  562 

101,  332 

112,  651 

130.  44 


57,  77 ;  58,  855 

64.476;  66,  73 

104,   6;  104.   7 

114,  873 ;  121,  261 

181,  92 :  132,  290 


60,  125 ; 

93,  819; 
104,  8; 
123,  256; 
137,  477. 


Eminent  domain— intervention  in:  Post,  sec.  1246. 

S  388.    Associates  may  be  sued  by  name  of  association. 

When  two  or  more  persons,  associated  In  any  basiness, 

transact  such  business  under  a  common  name,  whether  It 

comprise  the  names  of  such  persons  or  not  the  associates 

may  be  sued  by  such  common  name,  the  summons  in  such 

cases  being  served  on  one  or  more  of  the  associates;  and 

the  Judgment  in  the  action  shall  bind  the  Joint  property  of 

all  the  associates,  in  the  same  manner  as  if  all  had  been 

named  defendants,  and  had  been  sued  upon  their  Joint 

llabUity.    En.  March  11,  1872. 

CalJtep.Cit     55,867;     67,146;     67,147;     67,669;     69.468; 
69,621;     73,391;     73,893;     94,299;     94,800;     94,802; 
U5,  508;  128,  647;  186,  802. 

Business  associates— common  name:    Sec.  414. 
Partners  under  fictitious  name  must  file  certificate:  See 
OlY.  Ck>de,  sees.  2466  et  seq. 

§389.  Court,  when  to  decide  controversy  or  to  order 
other  parties  to  be  brougiit  in.  The  court  may  determine 
any  controversy  between  parties  before  it,  when  it  can  be 
done  without  prejudice  to  the  rights  of  others,  or  by 
saving  their  rights;  but  when  a  complete  determination  of 
the  controversy  cannot  be  had  without  the  presence  of 
other  parties,  the  court  must  then  order  them  to  be  brought 
In,  and  to  that  end  may  order  amended  and  supplemental 
pleadings,  or  a  cross-complaint  to  be  filed,  and  summons 
thereon  to  be  issued  and  served.  And  when,  in  an  action 
for  the  recovery  of  real  or  personal  property,  a  person, 
not  a  party  to  the  action,  but  having  an  Interest  in  the 
subject  thereof,  makes  application  to  the  court  to  be  made 
a  party,  it  may  order  him  to  be  brought  In,  by  the  proper 
amendment    En.  March  11, 1872.   Am'd.  1897,  9. 

Cal.Rep.Cit     64.476;     65,  45B;     69,621;     74.443;     76,642; 
95,  266;  112,  651;  115,  420;  116,  447;  116,  453;  117,  650; 
126,  818;  180,  521;  186,  536;  136,  689;  187,  668. 
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Prac.  Act,  sec.  17.    En.  April  29, 1851. 

Cal.Rep.Cit.       1.177;       5,282;       8,     97;     22.205;     27.833; 
38,522;     44,896. 

Joining  landlord:   Ante,  sec.  379;   Civ.  Code,  sec.  1949. 
Party,  adding  and  amending  name  of:  Ante,  sec.  473. 

$  390.  Actions  against  fire  departments.  Causes  of 
action  upon  contract,  or  for  damages  arising  out  of,  or 
pertaining  or  incident  to,  the  official  administration  of  the 
fire  departments  created  by  acts  of  the  legislature  of  this 
state,  shall  be  brought  directly  by  and  against  the  muni- 
cipality by  its  corporate  name  wherein  the  damage  was 
sustained.  And  the  said  boards  of  fire  commissioners 
shall  not  be  sued  as  such,  except  to  compel  or  restrain  the 
performance  of  acts  proper  to  be  compelled  or  restrained 
under  and  not  within  the  discretion  intended  to  be  oon- 
ferred  by  this  act    En.  Stats.  1885,  92. 


TITLE    IV. 

OP  THE  PLACB  OP  TRIAL  OP  CIVIL  ACTIONS. 

I  892.  .  Cortain  actions  to  be  tried  where  the  subject  or  some  part 
thereof  Is  situated.  . 
898.     Other  actions,  where  the  cause  or  some  part  thereof  aroaa. 
394.     Place  of  trial  of  actions  against  counties. 

895.  other  actions  according  to  the  residence  of  the  parties. 

896.  Action  may  be  tried  in  any  county,  unless  the  defendaat 
demand  a  trial  in  the  proper  county. 

9  897.  Place  of  trial  may  be  changed  in  certain  cases. 

fi  398.  When  Judge  is  disqualifled,  cause  to  be  transferred. 

fi  899.  Papers  to  be  transmitted.    Costs,  etc.    Jurisdiction,  etc 

I  400.  Proceedings  after  Judgment  In  certain  cases  transferred. 

Gen.  Cit.  to  Cliap.p-Cal.  Rep.  Cit.  64, 188. 

§  392.  Certain  actions  to  be  tried  where  the  subject  or 
some  part  thereof  Is  situated.  Actions  for  the  following 
causes  must  be  tried  in  the  county  in  which  the  subject 
of  the  action,  or  some  part  thereof  Is  situated,  subject  to 
the  power  of  the  court  to  change  the  place  of  trial,  as 
provided  in  this  code: 

1.    For  the  recovery  of  real  property,  or  of  an  estate  or 
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interest  therein,  or  for  the  determination,  In  any  form  of 
such  right  or  interest,  and  for  injuries  to  real  property. 

2.  For  partition  of  real  property. 

3.  For  the  foreclosure  of  all  liens  and  mortgages  on 
real  property.  Where  the  real  property  is  situated  partly 
in  one  county  and  partly  in  another,  the  plaintifC  may 
select  either  of  the  counties,  and  the  county  so  selected 
is  the  proper  county  for  the  trial  of  such  action;  provided, 
that  in  the  case  mentioned  in  this  subdivision,  if  the  plain- 
tiff prays  in  his  compiaint  for  an  injunction  pending  the 
action,  or  applies  pending  the  action,  for  an  injunction,  the 
proper  county  for  the  trial  shall  be  the  county  in  which 
the  defendant  resides  or  a  majority  of  the  defendants 
reside  at  the  commencement  of  the  action.  En.  March  11, 
1872.    Am'd.  1876-6,  90;  1889,  352. 


Cal.Rep.Clt. 

63.  600 

88,  576 

108,  222 

186,  636 

79,  606 

134.  587. 


•     61, 

567  J 

;     54, 

187; 

;    73, 

184' 

;     86, 

97; 

;    88, 

577 

;  101, 

461; 

;  113, 

610 

;  115. 

250; 

;  188, 

70 

;  138. 

681. 

;    80. 

309 

;    83. 

184; 

66.  176 ;     60,  410 

86,  105  ;     86.  200 

102.  335;  105,  141 

129,  278;  133,     59 

Subd.  1  —  66,  344 

100,     16;  102,  335 


;    61. 

78; 

;    88. 

575; 

;  106, 

68; 

;  133, 

60; 

:    77. 

131; 

;  129, 

278; 

Subd.  3—125,  314. 

Prac.  Act,  sec.  18.    En.  April  29,  1851.    Am'd.  1861,  494. 
CalJtep.Cit  16,  221 ;  16,  433 ;  26,  187. 

Riot,  actions  for  damages  caused  by,  must  be  tried  in 
the  county  in  which  the  propert)^  Injured  la  situated:  Pol. 
Code,  sec  4453. 


§393.  Other  actions,  where  the  cause  or  some  part 
thereof  arose.  Actions  for  the  following  causes  must  be 
tried  in  the  county  where  the  cause,  or  some  part  thereof, 
arose,  subject  to  the  like  power  of  the  court  to  change  the 
place  of  trial: 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed 
hy  statute;  except  that,  when  it  is  imposed  for  an  offense 
committed  on  a  lake,  river,  or  other  stream  of  water, 
situated  In  two  or  more  counties,  the  action  may  be 
brought  in  any  county  bordering  on  such  lake,  river,  or, 
stream,  and  opposite  to  the  place  where  the  offense  was 
committed; 

2.  Against  a  public  officer,  or  person  especially  appointed 
to  execute  his  duties,  for  an  act  done  by  him  in  virtue  of 
his  office;  or  against  a  person  who,  by  his  command  or  In 
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his  aid,  does  anything  touching  the  duties  of  sucb  ofllcer. 
En.  March  11,  1872. 

Cal.Rep.Clt.     61.    78;     61,    79;     63,600;     79,    81;  106,  141; 
113,  610;  115,  250;  115,  802;  188,  681. 

Prac.  Act,  sec.  19.    En.  April  29,  1851* 
Cal Jlep.Cit.  9,  420 ;  10,  19 ;  16,  221. 

§394.  Place  of  trial  of  actions  against  counties.  An 
action  against  a  county  or  city  and  county  may  be  com- 
menced and  tried  in  such  county  or  city  and  county 
unless  such  action  is  brought  by  a  county  or  city  and 
county,  in  which  case  it  may  be  commenced  and  tried  In  any 
county  or  city  and  county  not  a  party  thereto;  provided 
further,  that  whenever  an  action  Is  brought  by  a  county 
or  city  against  citizens  of  another  county,  or  a  corporation 
doing  business  in  the  latter,  the  action  must  be,  on  the 
motion  of  the  defendant,  transferred  for  trial  to  a  county 
other  than  the  plaintift.  If  the  plaintifC  be  a  county,  and 
other  than  that  in  which  the  plalntift  Is  situated.  If  the 
plainUfr  be  a  city.  En.  March  11,  1872.  Am'd.  1881,  23; 
1891,  56. 

Cal.R6p.Cit.     61,    78;  102,    49;  116,  260;  186,  186;  186,  187; 
138,  680;  188,  681;  138.  682. 

Actions  against  cities  for  Injuries  from  mobs:  See  F6L 
Code,  sec.  4453. 

§  395.  Other  actions  according  to  the  residence  of  the 
parties.  In  all  other  cases,  the  action  must  be  tried  in 
the  county  In  which  the  defendants,  or  some  of  them  reside 
at  the  commencement  of  the. action;  or,  if  none  of  the 
defendants  reside  in  the  state,  or,  if  residing  In  this  state, 
and  the  county  In  which  they  reside  is  unknown  to  the 
plaintiif,  the  same  may  be  tried  in  any  county  which  the 
plalntiif  may  designate  in  his  complaint;  and  if  the  defend- 
ant is  about  to  depart  from  the  state,  such  action  may  be 
tried  in  any  county  where  either  of  the  parties  reside, 
or  service  is  had;  subject,  however,  to  the  power  of  the 
coiu*t  to  change  the  place  of  trial,  as  provided  In  this  code. 
En.  March  11,  1872. 

<Jal.Rep.Clt.  61,    78;  62,  819;  65,  394;  65.  895;  65.  602: 

69.164;  71.489;  77,132;  77,449;  80.563;  80,564; 

83,497;  88.575;  88.576;  88,577;  88.578;  92,200; 

97,  139;  97,  140;  97,  643;  100.     15;  100.     16;  101.  460; 
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102,    48 ;  102,  836 :  106,  141 ;  106,     68 ;  111,  376 ;  113,  609 ; 

113,  610;  116,  260;  119,    79;  119,     80;  133.     69;  133.     60; 

133.  607;  186,  166;  136,  674;  136,  186;  186,  187;  186,  188; 
188,  680;  188,  681. 

Prac.  Act,  sec.  20.    En.  AprU  29,  1861.    Am'd.  1858,  82. 

Cal.Rep.Clt.       8,420;     18,    73;     16,221;     22,638;     26,187; 
71,  489. 

Changing  venue  in  criminal  actions:  See  Pen.  Code, 
flees.  1083,  1034. 

S396.  Action  may  be  tried  in  any  county,  unless  the 
defendant  demand  a  triai  In  the  proper  county.  If  the 
county  in  which  the  action  is  commenced  is  not  the  proper 
county  for  the  trial  thereof,  the  action  may,  notwithstand- 
ing, he  tried  therein,  unless  the  defendant,  at  the  time  he 
appears  and  answers  or  demurs,  files  an  affidavit  of  merits, 
and  demands,  in- writing,  that  the  trial  be  had  in  the  proper 
county.    Bn.  March  11,  1872. 

CAl.R6p.Cit.  64,407;  67.848;  61,  76;  61.  78 


68.  601 

79.  88 

97,  187 

186,  674 


64,  299 ;  66,  821 ;  66,  87  ;  69,  164 

80.  661 ;  80,  668 ;  88,  497  ;  92,  201 

97,  188 ;  100,  17 ;  121,  606 ;  183,  60 
186,  868. 


62.  819; 
69.  166; 
94,  398; 
134,  689 ; 


(397.  Place  of  trial  may  be  changed  in  certain  cases. 
The  court  may,  on  motion,  change  the  place  of  trial  in  the 
following  cases: 

1.  When  the  county  designated  in  the  xx)mplaint  is  not 
the  proper  county; 

2.  When  there  is  reason  to  believe  that  an  impartial 
trial  cannot  be  had  therein; 

3.  When  the  convenience  of  witnesses,  and  the  ends 
of  Justice  would  be  promoted  by  the  change; 

4.  When  from  any  cause  the  judge  is  disqualified  from 

acting.    En.  March  11, 1872. 

CaLRep.Clt.     56,  828;     66,  880;     61.    76;     79.    50;  100.    15; 
188,     60.      Subd.  4—100,  820;  103,  898;  104,  604;  104,  606. 

Prac.  Act,  sec.  21.    En.  April  29, 1861. 

Oal.Rep.Cit.  16,  221 ;  24»  77. 

Appeal — ^from  order  as  to  change  of  venue:  Post,  sec 
939,  subd.  3. 

Judge,  when  disqualifled:  See  ante,  sec.  170. 

Mandamus  and  prohibition — Controlling  action  of  court 
on  motion  to  change  the  place  of  trial  by  resort  to  these 
writs:   See  sees.  1085,  1102,  post. 
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§  398.  When  Judge  fs  disqualified,  cause  to  be  trans- 
ferred. If  an  action  or  proceeding  is  commenced  or  pend- 
ing in  a  court,  and  tlie  Judge  or  justice  thereof  is  disquali- 
fied from  acting  as  such,  or  if,  from  any  cause,  the  court 
orders  the  place  of  trial  changed,  it  must  be  transferred 
for  trial  to  a  court  the  parties  may  agree  upon,  by  stipu- 
lation in  writing,  or  made  in  open  court  and  entered  in 
the  minutes;  or,  if  they  do  not  so  agree,  then  to  the  nearest 
or  most  accessible  court  where  the  like  objection  or  cause 
for  making  the  order  does  not  exist,  as  follows: 

1.  If  in  a  superior  court,  to  another  superior  court. 

2.  If  in  a  justice's  court,  to  another  justice's  court  in 
the  same  county.  En.  March  11,  1872.  Am'd.  1881,  23; 
1897,  184. 

Cal.Rep.Clt.     59,131;     61.216;     64.300;     67.831;     94.     27; 
84,     28;     98.  119;     98.  362;  100,  820;  128,  670. 

§399.  Papers  to  be  transmitted.  Costs,  etc.  Jurisdic- 
tion, etc.  When  an  order  is  made  transferring  an  action 
or  proceeding  for  trial,  the  clerk  of  the  court,  or  justice  of 
the  peace,  must  transmit  the  pleadings  and  papers  therein 
to  the  clerk  or  justice  of  the  court  to  which  it  is  transferred. 
The  costs  and  fees  thereof,  and  of  filing  the  papers  anew, 
must  be  paid  by  the  party  at  whose  Instance  the  order  was 
made.  The  court  to  which  an  action  or  proceeding  is 
transferred  has  and  exercises  over  the  same  the  like  juris- 
diction as  if  it  had  been  originally  commenced  therein.  Sn. 
March  11,  1872. 

CaI.Rep.Clt.  133.  363;  186,  188. 

Costs  on  removal  of  criminal  action  chargeable  against 
county:     See  Pol.  Code,  sees.  4345-4347. 

S  400.  Proceedings  after  judgment  in  certain  cases  trans- 
ferred. When  an  action  or  proceeding  aftecting  the  title  to 
or  possession  of  real  estate  has  been  brought  In  or  trans- 
ferred to  any  court  of  a  county  other  than  the  county  in 
which  the  real  estate,  or  some  portion  of  it,  is  situated,  the 
clerk  of  such  court  must,  after  final  judgment  therein,  cer- 
tify under  his  seal  of  office,  and  transmit  to  the  correspond- 
ing court  of  the  county  in  which  the  real  estate  aftected  by 
the  action  is  situated,  a  copy  of  the  judgment.    The  clerk 
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receiving  Btich  copy  must  file,  docket,  and  record  the  judg- 
ment in  the  record  of  the  court,  briefly  designating  it  as  a 

judgment  transferred  from court  (naming  the  proper 

court).    En.  March  11,  1872. 


TITLE    V. 

•    OF  THB  MANNER  OF  COMMBNCING  GlVHi  ACTIONS. 

I  405.     Actions,  how  commenced. 

S  40S.     Complaint,  how  Indorsed.     When  summons  may  he  Issued, 
and  bow  waived. 
Summons,  how  issued,  directed,  and  what  to  contain. 
Alias  summons. 
Notice  of  the  pendency  of  an  action  affecting  the  title  to 

real  property. 
Summons,  how  senred  and  returned. 
Summons,  how  senred. 

Publication  when  defendant  Is  absent  from  the  state,  con- 
cealed, or  a  foreign  corporation  having  no  agent,  etc. 
§  413.     Manner  of  publication. 
I  414.    Proceedings  where  there  are  seyeral  defendants,  and  part 

only  are  served. 
I  415.     Proof  of  senrice,  how  made. 
I  416.     When  Jurisdiction  of  action  acquired. 

(405.  Actions,  how  commenced.  Civil  actions  in  the 
courts  of  this  state  are  commenced  by  filing  a  complaint. 
TSxL  March  11, 1872.    Am'd.  1873-4,  296. 

Cal.Rep.Clt.     69,  473;     69,  626;     79,  685;     99,  206;  104,  266. 
Prac.  Act,  sec.  22.    En.  April  29, 1851.    Am'd.  1855,  303. 

Cal.Rep.Cit.       6,821;     19.677;     20.     82;     21,     64;     29,288; 
29,  239;     36,  299;     36,  801;     44,  160;  138,  218. 

{ 406.  Complaint,  how  indorsed.  When  summons  may 
be  Issued,  and  how  waived.  The  clerk  must  indorse  on 
the  complaint  the  day,  month,  and  year  that  it  is  filed,  and 
at  any  time  within  one  year  thereafter,  the  plaintiff  may 
have  a  summons  issued,  and  if  the  action  he  brought 
against  two  or  more  defendants  who  reside  in  different 
counties,  may  have  a  summons  issued  for  each  of  such 
counties  at  the  same  time.  But  at  any  time  within 
the  year  after  the  complaint  is  filed,  the  defendant  may, 
in  writing,  or  by  appearing  and  answering  or  demur- 
ring, waive  the  issuing  of  summons;  or,  if  the  action  be 
brought  upon  a  joint  contract  of  two  or  more  defendants. 

Code.  Civ.  Proc— 13. 
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and  one  of  them  has  appeared  within  the  year,  the  other  or 
others,  may  be  served  or  appear  after  the  year,  at  any  tim6 
before  trial.   En.  March  11, 1872.    AmU  1878-4,  29^. 

Gal.Rep.Clt.     63.  246;     68,  526;     99,  839;  100,  618;  101«  641; 
116,  450;  126,  300;  132,     83. 

Prac.  Act,  sec.  23.    En.  April  29.  1851.    Am'd.  1860,  298. 
Cal.Rep.Clt  29,  239;  34,  166;  86,  801. 

Admission  of  service  by  defendant:  Post,  sec.  415. 
Alias  summons:   Post,  sec.  408.  • 

Appearance:  Post,  sees.  416,  1014. 

i  407.  Summons,  how  issued,  directed,  and  what  to  con- 
tain. The  summons  must  be  directed  to  the  defendant, 
signed  by  the  clerk,  and  issued  under  the  seal  of  the  court, 
and  must  contain: 

1.  The  names  of  the  parties  to  the  action,  the  court  in 
which  it  is  brought,  and  the  county  in  which  the  complaint 
is  filed; 

2.  A  direction  that  the  defendant  appear  and  answer 
the  complaint  within  ten  days,  if  the  summons  is  served 
within  the  county  in  which  the  action  is  brought;  within 
thirty  days,  if  served  elsewhere; 

8.  A  notice  that,  unless  the  defendant  so  appears  and 
answers,  the  plaintifC  will  take  Judgment  for  any  money  or 
damages  demanded  in  the  complaint  as  arising  upon  con- 
tract, or  will  apply  to  the  court  for  any  other  relief  de- 
manded in  the  complaint  En.  March  11, 1872.  Am'd.  1880, 
13;  1897,  63. 

Cal.Rep.Clt     62.678;     68,264;     68.189;     59.141;  65.    98; 

67.  397;     76.  611;  104,  490;  128.  635;  133.  416;  188,  417.. 

Subd.  3—122.  270.      Subd.  4—91.  145;  122.  270.  Subd.  5— 
90,  506;  122.  270. 

Prac.  Act,  sec.  24.  En.  April  29,  1851.  Am'd.  1854,  59; 
1859,  89. 

Cal.Rep.Clt  1,  96;  82,  853;  41,  817;  44,  633. 

Prac.  Act,  sec.  25.    En.  April  29,  1851. 

CalJtep.Clt  2,  274;  6.  466;  32.  353;  44.  360. 

Prac.  Act,  sec.  26.    En.  April  29,  1851. 

Style  of  process — ^The  style  of  all  process  shall  be:  **  The 
people  of  the  State  of  California."  and  all  prosecutions  shall 
be  conducted  in  their  name  and  by  their  authority:  Const 
Cal.,  art.  6,  sec.  20. 
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The  soyerelgnty  of  the  state  resides  In  the  people  thereof, 
and  all  writs  and  processes  must  issue  in  their  name: 
PoL  Code,  sec.  30. 

S408.  Alias  summons.  If  the  summons  is  returned 
"^thout  being  served  on  any  or  all  of  the  defendants,  ox 
If  it  has  been  lost,  the  clerk,  upon  the  demand  of  the 
plaintiff,  may  issue  an  alias  summons,  in  the  same  form 
as  the  original;  provided,  that  no  such  alias  summons  shall 
be  issued  after  the  expiration  of  one  year  from  the  date 
of  the  filing  of  the  complaint  En.  March  11,  1872.  Am'd. 
1875-6;  90;  1887,  50. 

Cal.Rep.Clt.     99.  889;  116,  451;  117.  581;  126,  246;  137,  272; 
137.  667. 

S  409.  Notice  of  the  pendency  of  an  action  affecting  the 
title  to  real  property.  In  an  action  affecting  the  title  or 
the  right  of  possession  of  real  property,  the  plaintiff,  at  the 
time  of  filing  the  complaint,  and  the  defendant,  at  the  time 
of  filing  his  answer,  when  affirmative  relief  is  claimed  in 
such  answer,  or  at  any  time  afterward,  may  record  In  the 
office  of  the  recorder  of  the  county  in  which  the  property 
is  situated  a  notice  of  the  pendency  of  the  action,  contain- 
ing the  names  of  the  parties  and  the  object  of  the  action 
or  defense,  and  a  description  of  the  property  in  that  county 
affected  thereby.  From  the  time  of  filing  such  notice  for 
record  only  shall  a  purchaser  or  encumbrancer  6t  the 
property  affected  thereby  be  deemed  to  have  constructive 
notice  of  the  pendency  of  the  action,  and  only  of  its 
pendency  against  parties  designated  by  their  real  names. 
En.  March  11,  1872.    Am'd.  1873-4,  297. 

GAlJlep.Cit.  68.  162;  74.  265;  79,  122;  96.  804;  182.  248. 

Prac.  Act,  sec.  27.  En.  April  29,  1851.  Am'd.  1862,  572; 
1871-2,  189. 

Cal.Rep.CIt.     22,210;     26.126;     29.134;     29.186;     82,295; 
84,616;     43.263;     71.476. 

Partition — ^recording  notice  of  suit:     Sec.  755. 

Person  in  possession  of  real  property,  action  against, 
cannot  be  prejudiced  by  any  alienation  made  by  him: 
Sec.  747. 

(410.  Summons,  how  served  and  returned.  The  sum- 
mons may  be  served  by  the  sheriff  of  the  county  where  the 
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defendant  is  found  or  by  any  other  person  oyer  the  a^e  of 
eighteen,  not  a  party  to  the  action.  A  copy  of  the  com- 
plaint must  be  served  with  the  summons,  upon  each  of 
the  defendants.  When  the  summons  is  served  by  the 
sheriff,  it  must  be  returned,  with  his  certificate  of  its 
service,  and  of  the  service  of  any  copy  of  the  complaint, 
where  such  copy  is  served,  to  the  office  of  the  clerk  from 
which  it  issued.  When  it  is  served  by  any  other  person, 
it  must  be  returned  to  the  same  place  with  an  affidavit  of 
such  person  of  its  service,  and  of  the  service  of  a  copy  of 
the  complaint,  where  such  copy  is  served.  En.  March  11, 
1872.     Am'd.  1873-4,  297;  1893,  207. 

Cal.Rep.Cit.  67,855;  68,473;  60,  11;  68,466;  72,  74; 
86,  654;  110,  81;  110,  32;  187,  667. 

Prac.  Act,  sec.  28.  En.  April  29,  1851.  Am'd.  1854,  59; 
1855,  61;  1855,  196.  Rep.  1855,  304.  Am'd.  1859,  89;  1860, 
298;  1869-70,  574. 

Cal.Rep.Clt.   7,280;  11,878;  28,158;  84.404;  85,299; 
86,801;  45.466. 

Costs,  where  served  by  person  other  than  sheriff:  See 
post,  Appendix,  Costs. 

Process,  how  returnable  to  another  county:  See  Pol. 
Code,  sec.  4177. 

Return  of  sheriff  is  prima  facie  evidence:  See  Pol.  Code, 
sec.  4}78. 

Delay  of  sheriff  in  making  return,  liability:  See  Pol. 
Code,  sec.  4179. 

§411.  Summons,  how  served.  The  summons  must  be 
served  by  delivering  a  copy  thereof,  as  follows: 

1.  If  the  suit  is  against  a  corporation  formed  under  the 
laws  of  this  state:  to  the  president  or  other  head  of  the 
corporation,  secretary,  cashier,  or  managing  agent  thereof. 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a  non- 
resident  Joint  stock  company,  or  association,  doing  busi- 
ness and  having  a  managing  or  business  agent,  cashier, 
or  secretary  within  this  state:  to  such  agent,  cashier,  or 
secretary. 

8.  If  against  a  minor  under  the  age  of  fourteen  years, 
residing  within  this  state:  to  such  minor,  personally,  and 
also  to  his  father,  mother,  or  guardian;  or,  if  there  be 
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none  within  this  state,  then  to  any  person  having  the  care 
or  control  of  such  minor,  or  with  whom  he  resides,  or  in 
whose  service  he  is  employed. 

4.  If  against  a  person  residing  within  this  state,  who 
has  been  judicially  declared  to  be  of  unsound  mind,  or 
incapable  of  conducting  his  own  affairs,  and  for  whom 
a  guardian  has  been  appointed:  to  such  person  and  also 
to  his  guardian. 

5.  If  against  a  county,  city  or  town:  to  the  president 
of  the  board  of  supervisors,  president  of  the  council  or 
trustees,  or  other  head  of  the  legislative  department 
thereof. 

6.  In  all  other  cases  to  the  defendant  personally.  En. 
March  11, 1872.  Am'd.  1873-4,  298. 

Cal.Rep.Cit.     69,  473;     69,  493.      8ubd.  1  —  79,  104;  127,     68; 

128,832.      Subd.  2  —  66,815;     97,397;  127,     68.    Subd.  3— 

64,  687;     80,  499;  120,  480.      Subd.  4—87,  681;  134,  638. 

Prac.  Act,  sec.  29.  En.  April  29,  1851.  Am'd.  1854,  59; 
1861,  496. 

Cal.Rep.Cit.       6,  187 ;       9,  637 ;     16.  388 ;     20,    82 ;     38,  153 ; 
88,154;     61.617;     53,741;     64,697. 

Association,  service  may  be  on  one  of  the  members  of: 
Ante,  sec.  388. 
Return  of  summons:    Post,  sec.  415. 
Telegraph,  service  by:    Post,  sec.  1017. 

§412.  Publication  wlien  defendant  is  absent  from  tlie 
state,  concealed^  or  a  foreign  corporation  having  no  agent, 
etc.  Where  the  person  on  whom  service  is  to  be  made  re- 
sides out  of  the  state;  or  has  departed  from  the  state;  or 
cannot,  after  due  diligence,  be  found  within  the  state;  or 
conceals  himself  to  avoid  the  service  of  summons;  or  is  a 
foreign  corporation  having  no  managing  or  business  agent, 
cashier,  or  secretary  within  the  state,  and  the  fact  appears 
by  affidavit  to  the  satisfaction  of  the  court,  or  a  Judge  there- 
of; and  it  also  appears  by  such  affidavit,  or  by  the  verified 
complaint  on  file,  that  a  cause  of  action  exists  against 
the  defendant  in  respect  to  whom  the  service  is  to  be  made, 
or  that  he  is  a  necessary  or  proper  party  to  the  action;  or 
when  it  appears  by  such  affidavit,  or  by  the  complaint  on 
file  herein,  that  it  Is  an  action  which  relates  to  or  the 
subject  of  which  is  real  or  personal  property  in  this  state. 
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in  which  such  person  defendant  or  foreign  corporatlosi 
defendant  has  or  claims  a  lien  or  interest,  actual  or  con- 
tingent, therein,  or  in  which  the  relief  demanded  consists 
wholly  or  in  part  in  excluding  such  person  or  foreign  cor- 
poration from  any  interest  therein,  such  court  or  Judge  may 
make  an  order  that  the  service  be  made  by  the  publication 
of  the  summons.  En.  March  11, 1872.  Am'd.  1880, 13;  1893, 
285. 


CAl.Rep.Clt.  64,  697 

72.  68;  73,  600 

86,  683 ;  86,  684 

109,  264 ;  116,  277 


67.  19 

76,  611 

92,  346 

119,  301 


68,  87;  70.  438 

76.  612;  76,  614 

92.  366 ;  99,  326 

137,  426 ;  187,  666 


70.  436; 

76.  647; 
101,  578; 
188,  446. 


Prac.  Act,  sec.  30.    En.  April  29,  1851. 

Gal.Rep.Clt.       6,466;     20,    82;     26,162;     26,164;     81,861; 
64,  697. 

§  418.  Manner  of  publication.  The  order  must  direct  the 
publication  to  be  made  in  a  newspaper,  to  be  designated, 
as  most  likely  to  give  notice  to  the  person  to  be  served, 
and  for  such  length  of  time  as  may  be  deemed  reasonable, 
at  least  once  a  week;  but  publication  against  a  defendant 
residing  out  of  the  state,  or  absent  therefrom,  must  not 
be  less  than  two  months.  In  case  of  publication,  where 
the  residence  of  a  nonresident  or  absent  defendant  is 
known,  the  court  or  Judge  must  direct  a  copy  of  the  sum- 
mons and  complaint  to  be  forthwith  deposited  in  the  post- 
office,  directed  to  the  person  to  be  served,  at  his  place  of 
residence.  When  publication  is  ordered,  personal  service 
of  a  copy  of  the  summons  and  complaint  out  of  the  state 
is  equivalent  to  publication  and  deposit  in  the  postoffice, 
and  in  either  case  the  service  of  the  summons  is  complete 
at  the  expiration  of  the  time  prescribed  by  the  order  for 
publication.    En.  March  11,  1872.    Am'd.  1873-4,  299. 

Cal.Rep.Clt.     67,    19 ;     68,     87 ;     72,     68 ;     72,     72 ;     76,  614 ; 
86,  683;     92,  366;  101,  249;  133.  460;  137,  426. 

Prac.  Act,  sec.  31.    En.  April  29,  1851.    Am'd.  1869-70, 

511;  1871-2, 190. 

Cal.Rep.Clt.       1,176;       6.466;       6.184;     12.102;     26,162; 
26,164;     31,361;     82.860;     33,614;     34.404.. 

Publication,  proof  of:     Post,  sees.  2010,  2011. 
Judgment  by  default:    Post,  sec.  585,  subd.  3. 

§  414.  Proceedings  where  there  are  several  defendants, 
and  part  only  are  served.    When  the  action  is  against  two 
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or  more  defendants,  jointly  or  severally  liable  on  a  con- 
tract, and  the  summons  Is  served  on  one  or  more  but  not 
on  all  of  them,  the  plaintift  may  proceed  against  the  defend- 
ants served  In  the  same  manner  as  if  they  were  the  only 
defendants.    £n.  March  11,  1872. 

CalJlep.Cit.  58,  607 ;  67,  146 ;  67,  147 ;  68,  426 ;  68.  427 ; 
68,  428 ;  69,  458 ;  69,  621 ;  70,  114 ;  70,  405 ;  73,  391 ; 
76,  593;     94,  299;  103,  207;  125,  270;  136,  802;  136,  576. 

Prac.  Act,  sec.  32.    En.  April  29, 1851. 

Cal.Rep.Clt.  6,183;  12,351;  17,566;  89,  95;  50,532; 
67,  146;     68,  426;     68,  427. 

Joining  persons  severally, liable  upon  instruments:  Ante, 
sec.  383. 

Judgment  against  some  defendants,  proceedings  continu- 
ing against  the  others:     Post,  sec.  579. 

Joint  debtors,  proceedings  against,  after  Judgment 
against  some:  Post,  sees.  989  et  seq. 

S  415.  Proof  of  service,  how  made.  Proof  of  the  service 
of  summons  and  complaint  must  be  as  follows: 

1.  If  served  by  the  sheriff,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  aflidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer, 
or  his  foreman  or  principal  clerk,  showing  the  same;  and 
an  affidavit  of  a  deposit  of  a  copy  of  the  summons  in  the 
postoffice,  if  the  same  has  been  deposited;  or, 

4.  The  written  admission  of  the  defendant 

In  case  of  service  otherwise  than  by  publication,  the  cer^ 

ttficate  or  affidavit  must  state  the  time  and  place  of  service. 

JSn.  March  11,  1872. 

Cal.Rep.Clt.  128,  832.  Subd.  1  —  69,  493.  Subd.  3  —  72,  74; 
73,  600;     93,  607;  101,  573;  119,  301;  134,  625. 

Prac.  Act,  sec.  33.    En.  April  29,  1851. 

Cal.Rep.Cit.  11,314;  33,512;  33,514;  84,404;  84,426; 
34,  430. 

Prac.  Act,  sec.  84.    En.  April  29,  1851. 
GaLRep.Cit.  34,  404;  45.  463. 

$416.  When  Jurisdiction  of  action  acquired.  From  the 
time  of  the  service  of  the  summons  and  of  a  copy  of  the 
complaint  in  a  civil  action,  where  service  of  a  copy  of 
the  complaint  is  required,  or  of  the  completion  of  the  publl- 
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cation  when  seryice  by  publication  is  ordered,  the  court  is 
deemed  to  have  acquired  jurisdiction  of  the  parties,  and 
to  have  control  of  all  the  subsequent  proceedings.  The 
voluntary  appearance  of  a  defendant  is  equivalent  to  per- 
sonal service  of  the  summons  and  copy  of  the  complaint 
upon  him.    Bn.  March  11,  1872.    Am'd.  1873-4,  299. 

GalJlep.Cit.     66,629;     69,478;     60,299;     64,698;     76,220; 
76,289;     84.    29;     87,152;     92,855;     99,  206;  108»  622; 
117,  681;  122,  460;  126,  800;  188,    71. 

I 

Prac.  Act,  sec.  35.    En.  April  29,  1851. 
CAl.Rep.Cit.  1,  872;  6,  296;  9,  111;  46,  468. 

Admission  of  service:  Ante,  sec  416. 
Appearance:  Post,  sec.  1014. 
Waiver  of  summons:  Ante,  sec.  406. 


TITLE   VI. 
OF  THE  PLEADINGS  IN  CIVIL  ACTIONS. 

Chapter  I.  The  Pleadings  in  General,  §{  420-422. 

IL  The  Complaint,  §§  426-427. 

in.  Demurrer  to  the  Complaint,  SS  480434. 

IV.  The  Answer,  $§  437-442. 

V.  Demurrer  to  Answer,  $$  448,  444. 

VI.  Verification  of  Pleadings,  SS  446-449. 
Vn.  General  Rules  of  Pleading,  S$  452-466. 

Vni.    Variance — Mistakes  in  Pleadings  and  Amend- 
ments, SS  469-476. 

CHAPTER  L 

THB  PLBADINQS  IN  GENERAL. 

I  420.    Definition  of  pleadfaigs. 

i  421.    This  code  prescribes  the  form  and  rules  of  pleading!. 

I  422.    What  pleadings  are  allowed. 

S420.  Definition  of  pleadings.  The  pleadings  are  the 
formal  allegations  by  the  parties  of  their  respectiTe  claims 
and  defenses  for  the  Judgment  of  the  court.  En.  Kardi  11, 
1872. 

CaI.Rep.Oit.  71«  S22;  117,  240. 

Prac.  Act,  sec.  86.    B2n.  April  29,  1861. 
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S  421.  This  code  prescribes  the  form  and  rules  of  plead* 
ings.  The  forms  of  pleading  in  ciyil  actions,  and  the 
rules  by  which  the  sufficiency  of  the  pleadings  is  to  be 
determined  are  those  prescribed  by  this  code.  En.  March 
U,  1872. 

CalA6p.Cit  83,  897:  114,  475. 

Prac.  Act,  sec.  37.    Bn.  April  29,  1851. 
Cal.Rep.Cit.  9,  467 ;  9,  476 ;  16.  243 ;  24,  95. 

One  form  of  actions:  Ante,  sec.  307. 

Rules  of  pleading,  generally:  Post,  sees.  452  et  seq. 

S422.  What  pleadings  are  allowed.  The  only  pleadings 
allowed  on  the  part  of  the  plaintiff  are:. 

1.  The  complaint; 

2.  The  demurrer  to  the  answer. 
And  on  the  part  of  the  defendant: 

1.  The  demurrer  to  the  complaint; 

2.  The  answer.    En.  March  11,  1872. 

CalJlep.Cit.  56,  825;  114,  475. 

Prac.  Act,  sec.  88.    En.  April  29,  1851.    Am'd.  1855,  303; 

ISeO,  298;  1863,  578;  1866,  701. 

Cal.R6p.Cit.       1,174;       5,125;     84,    27;     84,    28;     88,585; 
89,  177 ;     77,  226. 


! 


CHAPTER  n. 
THB    COMPLAINT. 

425.  Complaint,  first  pleading. 

426.  Complaint,  what  to  contain. 

427.  What  cauees  of  action  may  be  Joined. 


S425.  Compiaint,  first  pleading.  The  first  pleading  on 
the  part  of  the  plaintifP  is  the  complaint  En.  March  11, 
1872. 

{ 426.  Complaint,  what  to  contain.  The  complaint 
must  contain: 

1.  The  title  of  the  action,  the  name  of  the  court  and 
county  in  which  the  action  is  brought,  and  the  names  of 
the  iMirties  to  the  action; 

2.  A  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language; 
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3.  A  demand  of  the  relief  which  the  plaintiff  claims.  If 
the  recovery  of  money  or  damages  be  demanded,  the 
amount  thereof  must  be  stated.    En.  March  11, 1872. 

Cal.Rep.Clt,     79,  585;  124,    83.      Subd.  2  —  51,  545;     63,  427; 
77,413;     81,121;     83,897;     93,    57;     94,174;     99.418; 
126,  634.      Subd.  8  —  99,  244. 

Prac.  Act,  sec.  39.    En.  April  29,  1851. 

Cal.Rep.Cit.       1,    96;       7.261;     25,    89;     87,258;     87.808; 
40,  491. 

Title,  papers  defectively  entitled:  Post,  sec.  1046. 

Venue:  Ante,  sees.  392-400. 

Parties:  Ante,  sees.  867-390. 

Parties,  misjoinder  or  noh joinder:  Post,  sec.  430. 

Association  may  be  sued  under  common  name:  Ante^ 
sec.  388. 

Intervention:  Ante,  sec.  387. 

Fictitious  names  for  defendants:   Post,  sec  474, 

Abbreviations  and  numerals:  Ante,  sec.  186. 

Construction  of  pleadings  to  be  liberal:  Post,  sec.  452. 

Errors  and  defects  to  be  disregarded:     Post,  sec.  476. 

Material  allegations  not  controverted  taken  as  true: 
Post,  sec.  462. 

Service  of  complaint:    Ante,  sec.  410. 

Several  causes  of  action,  uniting:    Post,  sec.  427. 

Pleading,  in  particular  cases:    See  Particular  Title. 

Amendment  of  pleadings:  Post,  sees.  472,  473;  of  com- 
plaint:    Post,  sec.  432. 

As  to  eftect  of  setting  out  written  Instrument,  if  ita 
genuineness  is  not  denied  on  oath:    Post,  sees.  447-449. 

Variance:    Post,  sees.  469  et  seq. 

Gold  coin,  allegations  to  obtain  judgment  in:  Post,  aec 
667. 

Supplemental  complaint:  Post,  sec.  464. 

Verification  of  pleadings:  Post,  sec.  446. 

S427.  What  causes  of  action  may  be  Joined.  The 
plaintiff  may  unite  several  causes  of  action  in  the  same 
complaint,  where  they  all  arise  out  of: 

1.  Contracts,  express  or  implied; 

2.  Claims  to  recover  specific  real  property,  with  or 
without  damages  for  the  withholding  thereof,  or  for  waste 
committed  thereon,  and  the  rents  and  profits  of  the  same; 
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8.  Claims  to  recoyer  Bpeciflc  personal  property,  wltb 
or  without  damages  for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  yirtue  of  a  contract  or 
by  operation  of  law; 

5.  Iniuries  to  character; 

6.  Injuries  to  person; 

7.  Injuries  to  property. 

The  causes  of  action  so  united  must  all  belong  to  one 
only  of  these  classes,  and  must  affect  all  the  parties  to  the 
action,  and  not  require  different  places  of  trial,  and  must 
be  separately  stated;  but  an  action  for  malicious  arrest  and 
prosecution,  or  either  of  them,  may  be  united  witn  an  action 
for  either  an  injury  to  character  or  to  the  person.  £n. 
March  11,  1872. 


83.  400; 

105,  689; 

92,  102 ; 


Cal.Rep.Cit.     61.  491;     65.  488;  73,  190;     80.  824 

90,    76 ;     96.  401 ;     96,  402 ;  100,  373 ;  102,  510 

109,  209;   136,  560;  137.  649.  Subd.  1  —  88,  641 

104,  640.      Subd.  2  —  65,  162;  72,  329.      Subd.  4  —  71,  188; 
71,  189;  125,  234. 

Prac.  Act,  sec.  64.    En.  April  29,  1851.    Am'd.  1855,  196. 

OAl.Rep.Clt.       1.192;       8,206;  15,152;     22.462;     28,488; 

28,639;     81,496;     82,342;  86,283;     46,171;     60,654^ 


CHAPTER  in. 

DEMURRER  TO  THE  COMPLAINT. 

I  480.     When  defendant  may  demuv. 

I  431.     Demurrer  must  specify,  etc.     May  be  taken  to  part    May 

answer  and  demur  at  same  time. 
I  432.     What  proceedings  are  to  be.  had  when  complaint  amended. 
I  433.     Objection  not  appearing   on    complaint,   may   bo  taken   by 

answer. 
S  434.     Objections,  when  deemed  waived. 

S  430.  When  defendant  may  demur.'  The  defendant  may 
demur  to  the  complaint  within  the  time  required  in  the 
summons  to  answer,  when  it  appears  upon  the  face  thereof, 
either: 

1.  That  the  ^urt  has  no  jurisdiction  of  the  person 
of  the  defendant,  or  the  subject  of  the  action;  or, 

2.  That  th^  plaintiff  has  not  legal  capacity  to  sue;  or, 
8.    That  tjllere  is  another  action  pending  between  the 

same  partly  for  the  same  cause;  or, 

I 


I 
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4.  That  there  Is  a  defect  or  misjoinder  of  parties  plain- 
tift  or  defendant;,  or, 

5.  That  several  causes  of  action  have  been  improperly 
united;  or, 

6.  That  the  complaint  does  not  state  facta  sufficient 
to  constitute  a  cause  of  action;  or, 

7.  That  the  complaint  is  ambiguous,  unintelllgble,  or 
uncertain.    Bn.  March  11,  1872. 

Cal.R6p.ClL     64»292;     76.    48;     77.811;  98.  417;  118.  224; 

118,  289;  124,     88;  125.  Ill;  186,  614.  Subd.  2  —  66,    69. 

Subd.  4  —  96,  138;  110.  289;  110.  460.  Subd.  5  —  90.     76; 

102.  609;  110,  487.      Subd.  6  —  68,     59.  Subd.  7  —  82,  212; 

87,  468;  121,  171;  123,    88;  187,  153. 

Prac.  Act,  sec.  40.    En.  April  29, 1851.    Am'd.  1859, 189. 

Cal.Rep.Cit.       1,174;       1,395;       4.818;       6,166;       7.884; 
8.  669 ;       8,  517 ;       8,  690 ;     26,    89 ;     82,  119 ;     32,  342 ; 
48.  184. 

General  and  special  demurrer:  See  sec.  431,  infra. 
Demurring  and  answering  at  same  time:  Post»  sees. 
431,  441. 
Serving  demurrer:  Post,  sec.  465. 
Judgment  on  demurrer:  Post,  sec.  636. 
Demurrer  is  an  appearance:  Post,  sec.  1014. 
Waiving  objections  by  not  demurring:  Post.  sec.  43i. 

$431.  Demurrer  must  specify,  etc.  May  be  taken  to 
part.  May  answer  and  demur  at  same  time.  The  de-. 
murrer  must  distinctly  specify  the  grounds  upon  which  any 
of  the  objections  to  the  complaint  are  taken.  Unless  it 
do  so,  it  may  be  disregarded.  It  may  be  taken  to  the 
whole  complaint  or  to  any  of  the  causes  of  action  stated 
therein,  or  the  defendant  may  demur  and  answer  at  the 
same  time.    £:n.  March  11,  1872. 

Cal.Rep.Cit.  96,  493;  118,  420;  133.  810. 

Prac.  Act,  sec.  41.    En.  April  29,  1851. 

Cal.Rep.Cit  25,  89;  25,  90;  25,  91;  25   92;  26,  154;  80,  678. 

Prac.  Act,  sec.  42.    En.  April  29, 1851. 

Cal.Rep.Cit.  1.  174;  38.  541. 

1 432.  What  proceedings  are  to  be  had  when  complaint 
amended.  If  the  complaint  is  amended,  a  copy  of  the 
amendments  must  be  filed,  or  the  court  maj,  in  its  dis- 


167  DBMURRBR    TO    COMPLAINT.  89  433,434 

cretlon,  require  the  complaint,  as  amended,  to  be  filed, 
and  a  copy  of  the  amendments,  or  amended  complaint, 
must  be  served  upon  the  defendants  affected  thereby.  The 
defendant  must  answer  the  amendments  or  the  complaint, 
as  amended,  within  ten  days  after  service  thereof,  or  such 
other  time  as  the  court  may  direct,  and  Judgment  by  de- 
fault may  be  entered  upon  failure  to  answer,  as  in  other 
cases.    En.  March  11,  1872.    Am'd.  1880,  2. 

Cal.Rep.Glt     58,    45:     58,    94;     60,295;     60,406;     72,    88; 
90,     61;     99,205;     99,  206;  137.  676. 

Prac.  Act,  sec.  43.  En.  April  29,  1851.  Am'd.  1864,  60; 
1866, 196. 

CalJtep.Cit.  1,  174 ;  1,  895. 

Amendment — generally:  Post,  sees.  472,  473. 

{  433.  Objection  not  appearing  on  complaint,  may  be 
taken  by  answer.  When  any  of  the  matters  enumerated  in 
section  430  do  not  appear  upon  the  face  of  the  complaint, 
the  objection  may  be  taken  by  answer.    En.  March  11, 1872. 

C*l.R6p.Glt.     60,405;     66,517;     87,460;     92,    88;     95,133; 
110.  460;  121,  571;  180,  620. 

Prac.  Act,  sec  44.    En.  April  29,  1861. 

Cal.Rep.Clt.       1.176;       1.395;       4,313;       6,  lj35;       7,334; 
8.690;     26,    89;     25,    91;     81.420;     86,126;     47,221. 

1 434.  Objections,  when  deemed  waived.  If  no  objection 
be  taken,  either  by  demurrer  or  answer,  the  defendant  must 
be  deemed  to  have  waived  the  same,  excepting  only  the 
objection  to  the  Jurisdiction  of  the  court,  and  the  objection 
that  the  complaint  does  not  state  facts  sufflclent  to  consti- 
tute a  cause  of  action.    En.  March  11,  1872. 


Cal.Rep.Clt.  59,  516 ;  66.  59 

74,  158;  77,  892;  78,  256 

95,  579 ;  96,  611 ;  101.  641 

110.  460 ;  110,  487 ;  121,  571 
187,  806.   . 

Prac  Act,  sec.  46.    En.  April  29,  1861. 

4,  313;   7,  834;   8,  517; 


69.  157;  70.  78;  70,  405; 

82.  525 ;  92,  88  ;  95,  133 ; 
103,  445  ;  110,  289  ;  110.  337  ; 
124,  130 ;  134,  412 ;  136,  614 ; 


Cal.Rep.Clt.   1,  195;   1.  372 

8,690;  21.636;  22,639 

81.420;  82,842;  83,656 


25.  88;  25,  90;  80.  673; 
86,  126. 


Coda  ClT.  Proc— 14. 
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CHAPTER  IV. 

THB  ANSWER. 

S  487.     Answer,  what  to  contain. 

9  438.     When  counterclaim  may  be  set  up, 

I  439.     When  defendant  omits  to  set  up  counterclaim. 

9  440.     Counterclaim  not  barred  by  death  or  assignment. 

9  441.     Answer  may  contain  several  grounds  of  defense. 

Defendant  may  answer  part  and  demur  to  part  of  com- 
plaint. 

9  442.     Cross-complaint. 

§  437.  Answer,  what  to  contain.  The  answer  of  the 
defendant  shall  contain: 

1.  A  general  or  specific  denial  of  the  material  allegations 
of  the  complaint  controverted  by  the  defendant. 

2.  A  statement  of  any  new  matter  constituting  a  defense 
or  counterclaim.  If  the  complaint  be  verified,  the  denial 
of  each  allegation  controverted  must  be  specific,  and  be 
made  positively,  or  according  to  the  information  and  be- 
lief of  the  defendant  If  the  defendant  has  no  information 
or  belief  upon  the  subject  sufficient  to  enable  him  to 
answer  an  allegation  of  the  complaint,  he  may  so  state  in 
his  answer,  and  place  his  denial  on  that  ground.  If  the 
complaint  be*  not  verified,  a  general  denial  is  sufficient, 
but  only  puts  in  issue  the  material  allegations  of  the 
complaint    En.  March  11,  1872.    Am'd.  18784,  800. 


Cal.Rep.Cit.  65.  324 

100,  488;  119,  433 

99.  87  ;  100,  486 

128,  328 ;  132.  11 


65,385;  92,180;  94.174;  98,646; 

119,  472;  129,  50.  Subd.  2  —  89,  445 ; 

118,  690;  119,  471;  121,  271;  126,  298; 

133,  71;  138.  722. 


Prac.  Act,  sec.  46.  En.  April  29,  1851.  Am'd.  1854,  60; 

1860,  298;  1862,  562;  1866,  702. 

Cal.Rep.Cit.  6,200;  8.149;  8,869;  9,  88;  9,  62; 
18,314;  19,658;  21.435;  25,  89;  26,806;  27,871; 
82.629;  83,211;  85,280;  38,585;  89,177. 

Pleas  in  abatement:   See  ante,  sec.  430. , 

Amendment:  Ante,  sees.  472,  473. 

Appearance,  answering  is:  Post,  sec.  1014. 

Counterclaim:  Post,  sees.  438-441. 

Cross-complaint:   Post,  sec.  442. 

Death  of  party:  Ante,  sec.  385. 

Disability  of  party:  Ante,  sec.  385. 

Errors  and  defects  to  be  disregarded:   Post,  see.  476. 
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Gold  coin,  etc.,  allegations  aa  to  money  being  payable  in, 
should  be  denied:  Post,  sec  667. 

Striking  out:  Post,  sec.  453. 

Supplemental  answer:    Post,  sec.  464. 

Time  to  answer — extension  of:  Post,  sec.  1064. 

Writing — Setting  forth  in  answer,  effect  of:  Post,  sees. 
448,   449. 

Particular   actions,   answers   in:  See   Particular   'Title. 

§  438.  When  counterclaim  may  be  set  up.  The  counter- 
claim mentioned  in  the  last  section  must  be  one  existing 
in  favor  of  a  defendant  and  against  a  plaintiff  between 
whom  a  several  Judgment  might  be  had  in  the  action, 
and  arismg  out  of  one  of  the  following  causes  of  action: 

1.  A  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action; 

2.  In  an  action  arising  upon  contract;  any  other  cause 
of  action  arising  also  upon  contract,  and  existing  at  the 
commencement  of  the  action.    En.  March  11,  1872. 


Cal.Rep.Cit.  61.  640;  67,  647;  65,  324 


70.  112 
104,  135 

119.  472 
53.  32 

126,  49 
58.  854 

120.  28 


72,  226;  72.  227;  87.  266 
107,  67;  110,  264;  110,  266 

119,  474 ;  126,  293 ;  126,  295 
67,  590;   70,  113;  100.  34 

129.  479  ;  135,  40  ;  137,  338 
64.  274;  64,  491;  101.  649 

120,  413 ;  125,  49  ;  126,  293 . 


65.  326;  69.  618; 

96,  91 ;  101.  290 ; 
113,  440 ;  116.  96 ; 
132,  161.  Subd.  1— 
110,  263;  120.  413; 

Subd.  2  —  51,  226; 
118.  337 ;  119.  471 ; 


Prac.  Act,  sec.  47.    En.  April  29,  1851.    Am'd.  1860,  299. 

Cal.Rep.Cit.       8.405;     19.658;     80.252;     85,280;     39,177; 
89,178;     89.392;     50.654. 

Dismissing  action  where  counterclaim:  Post.  sec.  581. 
Omission  to  set  up  counterclaim  prevents  future  action 
thereon:  Post,    sec.    439. 
Compensated,  cross-demands  deemed:   Post,  sec.  440. 

1439.  When  defendant  omits  to  set  up  counterclaim.  If 
the  defendant  omit  to  set  up  a  counterclaim  in  the  cases 
mentioned  in  the  first  subdivision  of  the  last  section,  neith- 
er he  nor  his  assignee  can  afterward  maintain  an  action 
against  the  plaintiff  therefor.    En.  March  11,  1872. 

Cal.Rep.Clt.  58,  611;  129,  479;  135.  41.     Subd.  3.— 130,  520. 

§  440.  Counterclaim  not  barred  by  death  or  assignment. 
When  crossHlemands  have  existed  between  persons  under 
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such  circumBtances  that.  If  one  had  brought  an  action 
against  the  other,  a  counterclaim  could  have  been  set  up, 
the  two  demands  shall  be  deemed  compensated,  so  far  as 
they  equal  each  other,  and  neither  can  be  deprived  of  the 
benefit  thereof  by  the  assignment  or  death  of  the  other. 
En.  March  11, 1872.    Am'd.  1873-4,  300. 

CaI.Rep.Clt.     43,  146;     65,  324;  107,     62;  107,    67;  110,  266; 
118,  841;  119.  474;  126,  288;  126,  295;  186,  628.. 

Prac.  Act,  sec.  48.    En.  April  29,  1851. 


§441.  Answer  may  contain  several  grounds  of  defense* 
Defendant  may  answer  part  and  demur  to  part  of  complalnt« 
The  defendant  may  set  forth  by  answer  as  many  defenses 
and  counterclaims  as  he  may  have.  They  must  be  separate- 
ly stated,  and  the  several  defenses  must  refer  to  the  causes 
of  action  which  they  are  intended  to  answer,  in  a  manner 
by  which  they  may  be  intelligibly  distinguished.  The  de- 
fendant may  also  answer  one  or  more  of  the  several  causes 
of  action  stated  in  the  complaint,  and  demur  to  the  residue. 
En.  March  11,  1872. 

Cal.Rep.Cit.  92,  180;  116,  816;  121,  171;  121,  417;  129,  651. 

Prac.  Act,  sec.  49.    En.  April  29, 1851. 

Cal.Rep.Clt  22,  677 ;  28,  887 ;  48,  268. 

§  442.  Cross-complaint.  Whenever  the  defendant  seeks 
affirmative  relief  against  any  party,  relating  to  or  depending 
upon  the  contract  or  transaction  upon  which  the  action  is 
brought,  or  affecting  the  property  to  which  the  action  re- 
lates, he  may,  in  addition  to  his  answer,  file  at  the  same 
time,  or  by  permission  of  the  court  subsequently,  a  cross- 
complaint.  The  cross-complaint  must  be  served  upon  the 
parties  affected  thereby,  and  such  parties  may  demur  or 
answer  thereto  as  to  the  original  complaint.  En.  Stats. 
1873-4,  801. 


CalJlep.Clt.     57,  589;     67,  598 


68,  280 

82,  416 

91.  654 

122.  249 

127,  617 

186.  535 


69,  618;  69,  619 
83,  599 ;  84,  687 
109,  110 ;  110,  162 

126.  660;  126,  60 

127,  621;  130,  44 
138,  817. 


67,647;  68,239;  64,614; 

71,149;  74,  492 1  81,188; 

84.  589;  87,  163;  87.  264; 

112.  661;  120,  67;  120,  68; 

126,  318 ;  126,  594 ;  127,  616 ; 

135,  44;  136,  316;  186,  609; 


Original  complaint:  Sees.  426,  427. 

Dismissing  action,  where  cross-complaint:  Post,  sec.  681. 
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CHAPTER  V. 

DEMURRER  TO  ANSWER. 

448.    When  plaintiff  may  demur  to  answer. 
444.     Grounds  oX  demurrer. 


§  443.  When  plaintiff  may  demur  to  answer.  The  plain- 
tiff may,  within  the  same  length  of  time  after  service  of  the 
answer  as  the  defendant  is  allowed  to  answer  after  service 
of  summons,  demur  to  the  answer  of  the  defendant,  or  to 
one  or  more  of  the  several  defenses  or  counterclaims  set  up 
in  the  answer.    En.  March  11,  1872.    Am'd.  1873-4,  SOI. 

CaLRep.Git.  109,  443;  110,  162;  118,  629. 

Prac.  Act,  sec.  60.  En.  April  20,  1851.  Am'd.  1854,  60; 
1860,  299;  1862,  562;  1866,  702. 

CaI.Rep.Cit.    18,887;     28,287;     80,664;     84,161;     88,586; 
88,  417. 

Demurrer  to  complaint:  Ante,  sec.  430. 
Service  of  demurrer:  Post,  sec.  465. 
Time  to  demur,  extending:  Post;  sec.  1054. 
Time  to  answer  when  demurrer  overruled  begins  to  run 
from  service  of  notice  of  decision:  Post,  sec.  476. 

S  444.  Grounds  of  demurrer.  The  demurrer  may  be  taken 
upon  one  or  more  of  the  following  grounds: 

1.  That  several  causes  of  counterclaim  have  been  im- 
properly joined; 

2.  That  the  answer  does  not  state  facts  sufficient  to  con- 
stitute a  defense  or  counterclaim; 

3.  That  the  answer  is  ambiguous,  unintelligible,  or  un- 
certain.   En.  March  11, 1872. 

OaLRep.Clt  68,  849;  87,  406;  119,  629., 

Grounds  of  demurrer:  Ante,  sec  430. 
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CHAPTER  VL 
YERIFICATION  OF  PLEADINGS. 

f  446.    Verlflcation  of  pleadings. 

t  447.  Copy  of  written  instrument  contained  In  complaint  ad- 
mitted, unless  answer  is  verified. 

S  448.  When  defense  Is  founded  on  written  Instrument  Mt  out  im 
answer,  its  execution  admitted,  unless  denied  by  plaintiff, 
under  oath. 

i  449.    Exceptions  to  rules  prescribed  b7  two  preceding  Mdioiia. 

§446.  Verification  of  pleadings.  Every  pleading  must 
be  subscribed  by  the  party  or  his  attorney;  and  wben  the 
complain^  ig  vgHflPd,  or  when  the  state,  or  any  officer  of 
the  state,  in  his  official  capacity,  is  plaintiff,  the  answer 
iqust  be  yerified.  unless  an  admission  of  the  truth  of  the 
complaint  might  subject  the  party  to  a  criminal  prosecu- 
tion, or,  unless  an  officer  of  the  state,  in  his  official  capa- 
city, is  defendant.  In  "all  cases  of  a  verification  of  a 
pleading,  the  affidavit  of  the  party  must  state  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  on  his  information  or  belief,  and 
as  to  those  matters  that  he  believes  it  to  be  true;  and 
where  a  pleading  is  verified,  it  must  be  by  the  affidavit  of  a 
party,  unless  the  parties  are  absent  from  the  county,  where 
the  attorney  resides,  or  from  some  cause  unable  to  verify 
it,  or  the  facts  are  within  the  knowledge  of  his  attorney  or 
other  person  verifying  the  same.  When  the  pleading  is 
verified  by  the  attorney,  or  any  other  person  except  one  of 
the  parties,  he  must  set  forth  in  the  affidavit  the  reasons 
why  it  is  not  made  by  one  of  the  parties.  When  a  corpora- 
tion is  a  party,  the  verification  may  be  made  by  any  officer 
thereof.    En.  March  11,  1872. 

Oal.Rep.Cit.  52.  182;  68,  40;  58,  41 

66,  838 ;  68.  410  ;  72,  88  ;  78,  121 

98.  33 ;  106,  579  ;  113,  iTl ;  114.  475 

128.  684;  138.  158;  138.  447. 

Prac.  Act,  sec.  51.  En.  April  29,  1851.  Am'd.  1860»  299; 
1862.  562. 

Cal.Rep.Clt.  9,  423.  . 

Prac.  Act,  sec.  52.  En.  April  29,  1851.  Am'd.  I860,  299; 
1862,  562. 

Cal.Rep.Clt.  9.  423. 

Prac.  Act,  sec.  55.  En.  April  29,  1851. 

Cal.Rep.Clt.  19,  34;  19,  39;  33,  211. 


60,  376 :  65.  837 ; 

80.  60;  83.  562; 

124,  115 ;  128,  828 ; 
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Attorneys'  power  to  bind  client:  Ante,  sec.  283. 
Verifying  accusation  for  disbarring  attorney:   See  sec. 
291,  ante. 

S  447.  Copy  of  written  Instrument  contained  In  com- 
plaint admitted,  unless  answer  Is  verified.  Wben  an  action 
is  brought  npon  a  written  instrument,  and  the  complaint 
contains  a  copy  of  such  instrument,  or  a  copy  is  annexed 
thereto,  the  genuineness  land  due  execution  of  such  instru- 
ment are  deemed  admitted,  unless  the  answer  denying  the 
same  be  yerified.    En.  March  11,  1872. 

C8l.Rep.Clt.     71,894;     73.411;     74,411;     80,613;     82,605; 
82,  606;  127,    29;  128,  828;  180,  108;  135,  677. 

Prac.  Act,  sec.  53.    En.  April  29, 1851. 

CalJlep.Cit  6,  7;  82,  88. 

{448.  When  defense  Is  founded  on  written  Instrument 
set  out  In  answer,  Its  execution  admitted,  unless  denied  by 
plaintiff,  under  oath.  When  the  defense  to  an  action  is 
founded  on  a  written  instrument,  and  a  copy  thereof  is 
contained  in  the  answer;  or  is  annexed  thereto,  the  genuine- 
ness and  due  execution  of  such  instrument  are  deemed 
admitted  unless  the  plaintiff  file  with  the  clerk,  within  ten 
days  after  receiving  a  copy  of  the  answer,  an  affidavit 
denying  the  same,  and  serve  a  copy  thereof  on  the  defend- 
ant   Sn.  March  11, 1872.    Am'd.  1873-4,  801. 

Cal.Rep.Cit  60,  630 ;  66.  ^ ;  73,  276 ;  80,  613 ;  104,  581 ; 
108,  361;  108.  862;  110.  200;  110.  203;  119,  431;  119,  482; 
122,  570;  122,  676;  125,  199;  128.  424;  135.  677. 

Prac.  Act,  sec.  54.    En.  April  29,  1851.    Am'd.  1860,  299; 
1862,  662;  1866,  702. 
CaI.Rep.Clt.  49,  40. 

§449.  Exceptions  to  rules  prescribed  by  two  preceding 
sections.  But  the  execution  of  the  instrument  mentioned  in 
the  two  preceding  sections  Is  not  deemed  admitted  by  a 
failure  to  deny  the  same  under  oath,  if  the  party  desiring 
to  controvert  the  same  Is,  upon  demand,  refused  an  inspec- 
tion of  the  original.  Such  demand  must  be  in  writing, 
served  by  copy,  upon  the  adverse  party  or  his  attorney,  and 
filed  with  the  papers  in  the  case.  En.  March  11, 1872.  Am'd. 
1880,  111. 

Inspection  of  writings,  order  for:  Post,  sec.  1000. 
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CHAPTER  VII. 

GENERAL   RULES   OF   PLEADING. 

f  462.  Pleadings  to  be  liberally  construed. 

8  463.  Sham  and  Irrelevant  answers,  etc,  may  be  atrk^en  out* 
§  464.  How  to  state  an  account  In  pleadings. 

9  466.  Description  of  real  property  In  a  pleading. 
9  466.  Judgments,  how  pleaded. 

9  467.  Conditions  precedent,  how  to  be  pleaded. 

9  468.  Statute  of  limitations,  how  pleaded. 

9  469.  Private  statutes,  how  pleaded. 

9  460.  Libel  and  slander,  how  stated  in  complaint. 

9  461.  Answer  in  such  cases. 

9  462.  Allegations  not  denied,  when  to  be  deemed  trae.     Wben  te 
be  deemed  controverted. 

463.  A  material  allegation  defined. 

464.  Supplemental  complaint  and  answer. 
466.  Pleadings  subsequent  to  complaint  must  be  filed  and 


§  452.  Pleadings  to  be  liberally  construed.  In  the  con- 
struction of  a  pleading,  for  the  purpose  of  determining  its 
effect,  its  allegations  must  be  liberally  construed,  with  a 
view  to  substantial  justice  between  the  parties.  £«n.  March 
11,  1872. 

Cal.Rep.Clt     56,    90;     88,  ISI;  108,  286;  105,  267;  180,  486; 
186,    48;  136,    71. 

Prac.  Act,  sec.  70.    En.  April  29, 18.51. 
Cal.Rep.Cit.  28,  680;  28,  683;  82,  192;  89,  175. 

§  453.  8ham  and  Irrelevant  answers,  etc.,  may  be  strick- 
en out.  Sham  and  irrelevant  answers,  and  irrelevant  and 
redundant  matter  inserted  in  a  pleading,  may  be  strlckea 
out,  upon  such  terms  as  the  court  may.  In  its  discretion, 
impose.    En.  March  11,  1872. 

Cal.Rep.Clt.     63,269;     67,287;     65.842;     98,417;     88.418; 
100,  438:  112.  178. 

Prac.  Act,  sec.  67.    En.  April  29,  1851. 
Cal.Rep.0it  8,  869;  80,  664. 

S  454.  How  to  state  an  account  In  pleadings.  Tt  Is  not 
necessary  for  a  party  to  set  forth  in  a  pleading  the  items 
of  an  account  therein  alleged,  but  he  must  deliver  to  the 
adverse  party,  within  five  days  after  a  demand  thereof  In 
writing,  a  copy  of  the  account,  or  be  precluded  from  giving 
evidence  thereof.    The  court  or  Judge  thereof  may  order  a 
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farther  acconiit  when  the  one  delivered  is  too  general  or  is 

defecUve  in  any  particular.    En.  March  11,  1872.    Am'd. 

1880,  2. 

74,    64;     74.    78;     74,     76;     74.    77: 

82,  161 ;     84,  182 ;     84,  184 ;     90,  485 ; 

108,  656;  104,  466;  110,  692;  114.    88; 


CaI.Rep.Git.  70,  562 

77.  186 ;  77,  413 

86.  671 ;  97,     68 

123,     87:  185,  407. 


Prac.  Act,  sec.  66.    En.  April  29, 1851. 
CalJtep.Cit.  17,  281. 

§  455.  Description  of  real  property  In  a  pleading.  In  an 
action  for  the  recovery  of  real  property,  it  must  be 
described  in  the  complaint  witb  such  certainty  as  to  enable 
an  officer  upon  execution  to  identify  it.    En.  March  11, 1872. 

Prac.  Act,  sec.  68.    En.  April  29,  1851. 

CaLRep.Glt.  6,  156;  80,  566. 

§  456.  Judgments,  how  pleaded.  In  pleading  a  judgment, 
or  other  determination  of  a  court,  officer,  or  board,  it  is  not 
necessary  to  state  the  facts  conferring  jurisdiction,  but  such 
judgment  or  determination  may  be  stated  to  have  been  duly 
given  or  made.  If  such  allegation  be  controverted,  the 
party  pleading  must  establish  on  the  trial  the  facts  con- 
ferring jurisdiction.    En.  March  11, 1872. 


69,  451;     65.  284; 

92.  335;     93,  110; 

121,    28;  124,    18; 


Gal.Rep.Clt.     47,512;     52,410;     57,391 
65,  424 :     71,  259 ;     77.  189 ;     90,  369 
97,       9;     99,  215;  118.  420;  118.  682 
125,  466;  127,  580;  128,  397;  138,  230. 

Prac.  Act,  sec.  69.    En.  April  29,  1851. 
CaI.Rep.Glt.  85,  448 ;  88,  601 ;  93.  110. 

Judgment  as  an  estoppel:  See  post,  sec.  1908. 

S457.  Conditions  precedent,  how  to  be  pleaded.  In 
pleading  the  performance  of  conditions  precedent  in  a  con- 
tract, it  is  not  necessary  to  state  the  facts  showing  such 
performance,  but  it  may  be  stated  generally  that  the  party 
dniy  performed  all  the  conditions  on  his  part,  and  if  such 
Allegations  be  controverted,  the  party  pleading  must  estab- 
lish, on  the  trial,  the  facts  showing  such  performance. 
En.  March  11, 1872. 

Cal.Rep.Glt.     66.673;     76.638;     76,     41;     78,184;     78,186; 
87,498;     89,  174;  128,     91;  183,     81. 

Prac.  Act,  sec.  60.    En.  April  29, 1851. 

Cal.Rep.Glt.  6.  263;  26.  303;  35.  448:  86,  177;  47,  481. 

Conditions  precedent:  See  Civ.  Code,  sees.  1436  et  seq. 
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§  458.  Statute  of  limitations,  how  pleaded.  In  pleading 
the  statute  of  limitations,  it  is  not  necessary  to  state  the 
facts  showing  the  defense,  but  it  may  be  stated  generally 
that  the  cause  of  action  is  banned  by  the  provisions  of  sec- 
tion   (giving  the  number  of  the  section  and  subdivision 

thereof,  if  it  is  so  divided,  relied  upon)  of  the  Code  of  Civil 
Procedure;  and  if  such  allegation  be  controverted,  the 
party  pleading  must  establish,  on  the  trial,  the  facts  show- 
ing that  the  cause  of  action  is  so  barred.  En.  Marcli  11« 
1872. 

Cal.Rep.Clt.     66,  881;     68.  851;     68.  352;     72,     76;     72.  600; 
73,  421;     95,  194;  116,     69;  120,  162;  124,  449;  135,  610. 

§  459.  Private  statutes,  how  pleaded.  In  pleading  a  pri- 
vate statute,  or  a  right  derived  therefrom,  it  is  sufficient  to 
refer  to  such  statute  by  its  title  and  the  day  of  its  passage. 
En.  March  11,  1872. 

Cal.Rep.Cit.  95,  315 ;  126.  229. 

Prac.  Act,  sec.  61.    En.  April  29,  1851. 

Cal.Rep.Clt.  1,  174;  1,  177.. 

§  460.  Libel  and  slander,  how  stated  in  complaint.  In  an 
action  for  libel  or  slander,  it  is  not  necessary  to  state  in 
the  complaint  any  extrinsic  facts  for  the  purpose  of  show- 
ing the  application  to  the  plaintiff  of  the  defamatory  matter 
out  of  which  the  cause  of  action  arose;  but  it  is  sufficient 
to  state,  generally,  that  the  same  was  published  or  spoken 
concerning  the  plaintiff;  and  if  such  allegation  be  con- 
troverted, the  plaintiff  must  establish,  on  the  trial,  that  it 
was  so  published  or  spoken.    En.  March  11,  1872. 

Cal.Rep.CIt.     57,  578;     66,  678;     66,  679;     93,     64;     83,    67; 
93,     73;  122.     61;  132,  226. 

Prac.  Act,  sec.  62.    En.  April  29,  1851. 
Cal.Rep.Cit.  1,  159;  1,  196. 

Libel  and  slander:  See  Civ.  Ck)de,  sees.  44  et  seq. 

§461.  Answer  In  such  cases.  In  the  actions  mentioned 
in  the  last  section,  the  defendant  may,  in  his  answer,  allege 
both  the  truth  of  the  matter  charged  as  defamatory,  and 
any  mitigating  circumstances,  to  reduce  the  amount  of 
damages;  and  whether  he  prove  the  Justification  or  not,  he 
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may  glre  in  evidence  the  mitigating  circumstances.    Bn. 
March  11, 1872. 

CaI.Rep.Cit.  82,  628;  107,  269. 

Prac.  Act,  sec.  63.    En.  April  29,  1851. 

CaI.R^.Cit.  1,  195;  9,  586;  47,  258. 

Libel  and  slander:  See  Civ.  Code,  sees.  44  et  seq. 

1462.  Allegations  not  denied,  when  to  be  deemed  true. 
When  to  be  deemed  controverted.  Every  material  allega- 
tion of  the  complaint,  not  controverted  by  the  answer,  must, 
for  the  purposes  of  the  action,^  be  taken  as  true;  the 
statement  of  any  new  matter  in  the  answer,  in  avoidance  or 
constituting  a  defense  or  counterclaim,  must,  on  the  trial, 
be  deemed  controverted  by  the  opposite  party.  En.  March 
11, 1872. 


Cal.Rep.CIt.  66,  878 


84,  204 
104,  581 
119,  528 
122,  676 
131,  10 


88,  227 
107,  432 
119,  629 
124,  215 
132,  11 


57.689;  66,422 
89,  844 ;  92,  662 
117.  240 ;  119,  431 
119,  630 ;  120,  162 
126.  489 ;  127,  641 
132,  291. 


82,  96;  82.  673; 

94,  643 ;  97,  346 ; 
119,  432 ;  119.  433 ; 
122,  670 ;  122,  671 ; 
128,  425;  128,  426; 


Prac.  Act,  sec.  65.  En.  April  29,  1851.  Am'd.  1854,  60; 
1860,  800;  1861,  494;  1862,  563;  1866,  703. 


CaI.Rep.Clt.  6,  200 ;  7.  262 ;  9,  62 ;  8,  149 
14,  609 ;  18,  814 ;  19,  34 ;  21.  360 ;  25,  197 
81.  195 ;  82.  466 ;  86,  2d ;  38,  685 ;  89,  177 


14,  98; 
28,  244 ; 
89,  269. 


Cros»<omplaint  must  be  replied  to:  See  ante,  sec.  442. 
Answer:  See,  generally,  ante,  sec.  437. 
Material  allegations:  Post,  sec.  463. 

1 463.  A  material  allegation  defined.  A  material  allegar 
tion  in  a  pleading  is  one  essential  to  the  claim  or  defense, 
and  which  could  not  be  stricken  from  the  pleading  without 
leaving  it  insufficient.   En.  March  11, 1872. 

CalJlep.Clt.  84,  418. 

Prac.  Act,  sec.  66.    En.  April  29,  1851. 

CalJtep.Cit.  9,  600;  21,  360;  32,  466;  122,  164.- 

Immaterial  allegations  need  not  be  answered:  See  sec 
462. 

1464.  Supplemental  complaint  and  answer.  The  plaintiff 
•nd  detendant,  respectively,  may  be  allowed,  on  motion,  to 
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make  a  supplemental  complaint  or  answer,  alleging:  facts 
material  to  the  case  ocmrrl^o:  after  the  former  complaint 
or  answer.    En.  March  11,  1872. 

Cal.Rep.Cit.  64.  504;  60,  249;  98.  837;  102.  623;  109.  X21: 
127.  633. 

Prac.  Act,  sec.  67.  En.  April  29,  1851.  Am'd.  1854,  60; 
1860,  300;  1862,  563;  1866,  703. 

Ca1.Rep.Clt.   1>  IT.'S ;  12.439;  25.587;  28.672;  33.501; 
36.110;  88.541. 

Amendments  to  pleadings:  Post,  sees.  472,  473. 

§  465.  Pleadings  tubsequent  to  complaint  must  be  fifed 
and  served.  All  pleadings  subsequent  to  the  complaint 
must  be  filed  with  the  clerk,  and  copies  thereof  served 
upon  the  adverse  party  or  his  attorney.  Bn.  March  11, 1872. 
Am'd.  1873-4,  301. 

Cal.Rep.Cit.  60.  295;  67.  432;  114.  476;  186.  868., 

Service  of  papers:  Sees.  1011  et  seq. 
Amendment  of  pleadings,  service  of:     Post,  sees.  472; 
ante.  432. 
Extending  time  to  serve  papers:  See  post,  sec  1054. 


CHAPTER  Vni. 

VARIANCE—MISTAKES    IN    PLEADINGS     AND    AMENDMENTS. 

S  469.  Material  yariances,  how  provided  fox. 

470.  Immaterial  yariance,  how  provided  for. 

471.  What  not  to  be  deemed  a  yariance. 

472.  Amendments  of  course,  and  effect  of  demurrer. 

S  473.  Amendments  by  the  court.  Enlarging  time  to  plead  and 
relieying  from  Judgments,  etc. 

I  474.     Suing  a  party  by  a  fictitious  name,  when  allowed. 

i  475.  No  error  or  defect  to  be  regarded  unless  It  atTecta  sub- 
stantial rights. 

S  476.     Time  to  amend  or  answer,  running  of. 

§  469.  Material  variances,  how  provided  for.  No  variance 
between  the  allegation  in  a  pleading  and  the  proof  is  to  be 
deemed  material,  unless  it  has  actually  misled  the  adverse 
party  to  his  prejudice  in  maintaining  his  action  or  defense 
upon  the  merits.  Whenever  it  appears  that  a  party  has  been 
80  misled,  the  court  may  order  the  pleading  to  be  amended* 
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upon  such  terms  as  may  be  jnst   En.  March  11, 1872.   Am'd. 
1873-4,  302. 


GaLRep.Clt.  64,  441 

76,  362;  90,  261 

114,  348;  116,  332 

121,  172 ;  182,  401 

136,  72. 


69,  676 ;  66,  626 

94,  94 ;  96,  478 

116.  380 ;  116,  669 

134,  418:  136,  48 


72,  667 

98,  118 

119,  380 

135,  87 


74,  297; 
102,  687; 
120,  69 ; 
186,  669 ; 


Prac.  Act,  sec.  679.     En.  April  29,  1861. 

CaLRep.Git.  81,  386. 

Immaterial  variance:  Post,  sec.  470. 
Variance  and  failure  of  proof:  Post,  sec  471. 
Immaterial  errors,  generally:  See  post,  sec.  475. 

§470.  Immaterial  variance,  how  provided  for.  Where 
the  variance  is  not  material,  as  provided  in  the  last  section, 
the  court  may  direct  the  fact  to  be  found  according  to  the 
evidence,  or  may  order  an  immediate  amendment,  without 
costs.    En.  March  11,  1872. 

Oal.Rep.Clt.  67.886;  69,676;  66.620;  76,362;  86,608; 
106,  162;  116,  569;  121,  172;  121,  193;  180,  274;  132,  423; 
182,  427. 

Variance,  material:  Ante,  sec.  469;  fatal:  Post,  sec.  471. 

1471.  What  not  to  be  deemed  a  variance.  Where,  how- 
ever, the  allegation  of  the  claim  or  defense  to  which  the 
proof  is  directed,  is  unproved,  not  in  some  particular  or 
particulars  only,  but  in  its  general  scope  and  meaning,  it  is 
not  to  be  deemed  a  case  of  variance,  within  the  last  two  sec- 
tions, but  a  failure  of  proof.    En.  March  11,  1872. 

Cal.Rep.Cit.  69,  676;  69,  87;  121.  172;  182,  428;  182,  427. 

Proof  generally:  Post,  sees.  1824,  1869. 

Proof,  failure  of — dismissal  for:  Post,  sec.  681,  subd.  6. 

§472.  Amendments  of  course,  and  effect  of  demurrer. 
Any  pleading  may  be  amended  once  by  the  party  of  course, 
and  without  costs,  at  any  time  before  answer  or  demurrer 
filed,  or  after  demurrer  and  before  the  trial  of  the  issue  of 
law  thereon,  by  filing  the  same  as  amended,  and  serving  a 
copy  on  the  adverse  party,  who  may  have  ten  days  there- 
sfter  in  which  to  answer  or  demur  to  the  amended  pleading. 
A  demurrer  is  not  waived  by  filing  an  answer  at  the 
•sme  time;  and  when  the  demurrer  to  a  complaint  is  over- 
Code  Civ.  Proc.— 16. 
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ruled,  and  there  Is  no  answer  filed,  the  court  may,  upon 
such  terms  as  may  be  Just,  allow  an  answer  to  be  filed.  If 
a  demurrer  to  the  answer  be  overruled,  the  facts  alleged 
in  the  answer  must  be  considered  as  denied  to  the  extent 
mentioned  in  section  462.  En.  March  11,  1872.  Ann'd. 
1873-4.  302. 


Cal.Rep.Cit.  63,  294 

72.  521;   84,  218 

109,  121;  119.  72 

132.  424 ;  132,  427 


65.  61S;  68.  94;  68,  97;  68.  ei6; 

86,  899  ;  86,  605  ;  106.  60  ;  109,   72  : 

119,  108;  119.  304;  119,  413;  132,  423; 
135,  480. 


Complaint,  amended — filing:  Sec.  432. 
Answer  no  waiver  of  demurrer:  Ante,  sec.  431. 

§473.    Amendments   by  the  court.     Enlarging  time    to 
plead  and  relieving  from  Judgments,  etc.    The  court  may, 
in  furtherance  of  Justice,  and  on  such  terms  as  mair  be 
proper,  allow  a  party  to  amend  any  pleading  or  proceeding 
by  adding  or  striking  out  the  name  of  any  party,  or   by 
correcting  a  mistake  in  the  name  of  a  party,  or  a  nilstake 
in  any  other  respect;  and  may,  upon  like  terms,  enlarge  tbe 
time  for  answer  or  demurrer.    The  court  may  likewise, 
in  its  discretion,  after  notice  to  the  adverse  party,  allo-w, 
upon  such  terms  as  may  be  Just,  an  amendment  to  Any 
pleading  or  proceeding  in  other  particulars;  and  may  upon 
like  terms  allow  an  answer  to  be  made  after  the  time 
limited  by  this  code;  and  may,  also,  upon  such  terms  as  may 
be  Just,  relieve  a  party  or  his  legal  representative  from  a 
Judgment,  order,  or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  surprise,  or  excusable 
neglect;  provided,  that  application  therefor  be  made  within 
a  reasonable  time,  but  in  no  case  exceeding  six  montbs 
after  such  judgment,   order,   or  proceeding  was     taken. 
When  from  any  cause  the  summons  in  an  action  has  not 
been  personally  served  on  the  defendant,  the  court  may 
allow,  on  such  terms  as  may  be  Just,  such  defendant  or 
his  legal  representative,  at  any  time  within  one  year  after 
the  rendition  of  any  judgment  in  such  action,  to  answer 
to  the  merits  of  the  original  action.    When,  in  an  action  to 
recover  the  possession  of  personal  property,  the  person 
making  any  affidavit  did  not  truly  state  the  value  of  the 
property,  and  the  officer  taking  the  property,  or  the  sure- 
ties on  any  bond  or  undertaking,  is  sued  for  taking  the 
same,  the  officer  or  sureties  may  in  their  answer  set  up  the 


171 


VARIANCE— MISTAKES. 


8  474 


true  Talue  of  the  property,  and  that  the  person  In  whose 
behalf  said  affidavit  was  made  was  entitled  to  the  i>osses- 
sion  of  the  same  when  said  affidavit  was  made,  or  that  the 
value  in  the  affidavit  stated  was  inserted  by  mistake,  the 
court  shall  disregard  the  value  as  stated  in  the  affidavit, 
and  give  Judgment  according  to  the  right  of  possession  of 
said  property  at  the  time  the  affidavit  was  made.  £2n. 
March  11,  1872.    Am'd.  1878-4,  302;  1880,  2. 


CalJlep.Clt 

60,  229 

61,  300 
63.  478 
65,  495 
68.  371 
72,  218 
74,  343 
80,  200 
84,  111 
86,  60 
90.  19 
92,  355 
94,  545 
97,  391 
97,  632 

101.  84 
103,  636 
109,  686 
116.  101 

118,  97 

119,  366 

122,  109 

123,  540 
126,  372 
129,  282 
131,  617 
184.  128 
188.  200 


48,  562 

60,  250 

61,  301 
64,  14 
66.  337 
68.  372 
72.  222 
74.  344 
80.  333 
84.  112 
86,  496 
90.  564 
93,  389 
95,  623 

97,  392 

98,  250 
101,  675 
104.  38 
109,  687 
116,  51 

118,  860 

119.  689 
122.  208 
124,  74 
127,  170 
129.  311 
182.  8 
184.  883 
138.  800 


Prac.  Act,  sec.  68. 

1860,  800;  1865-6,  843. 

Cal.Rep.Clt.  •  1.  175 
6.  174 


61,  119 

60.  253 

61.  360 
64,  430 

67.  54 

68,  401 
72,  223 
74,  403 
82.  509 
84.  514 
86,  563 
91.  322 
93.  611 

96.  658 

97.  3^ 
99.  625 

102,  6<73 

108.  214 

109,  690 
116,  63 
118.  692 
120,  37 
122.  209 
124.  143 

128.  245 

129.  312 
132.  423 
134.  384 
138,  642. 

En.  AprU  29,  1851.  Am'd.  1853,  276; 


51. 

166 

;  66. 

260 

;  67. 

336 

60, 

366, 

;  61, 

296 

;  61, 

298 

62, 

282 

;  63. 

457 

;  63, 

477 

65, 

370 

;  66, 

371 

;  65, 

897 

67. 

501 

;  68, 

215 

;  68, 

277 

68, 

423 

;  68. 

606 

;  70, 

235 

72, 

377 

i     73, 

205 

;  73, 

663 

74, 

404. 

;  74. 

405, 

;  77, 

307 

82, 

5101 

;  83, 

228 

;  83. 

459 

84. 

608, 

;  86. 

94 

;  85, 

117 

86, 

596, 

I   87, 

154 

;  89, 

337 

91, 

587 

:  92, 

201 

;  92, 

350 

93, 

512, 

;  94, 

43 

;  94, 

44 

96. 

669; 

,  97, 

92; 

,  97, 

390 

97, 

516; 

I  97, 

629 

I   97, 

631 

99. 

626; 

;  99, 

627 

;  100, 

92 

102, 

616; 

102, 

617; 

;  103, 

453 

108. 

234: 

109, 

72; 

109, 

121 

110, 

504; 

112. 

117; 

,  113, 

342 

118, 

135; 

,  116. 

283; 

116, 

381 

119, 

107; 

,  119, 

109; 

,  119, 

110 

121. 

416; 

121, 

418; 

121, 

419 

123. 

171; 

123, 

253; 

123, 

254 

124, 

144; 

125, 

203; 

126, 

55 

128, 

393; 

128, 

561: 

129, 

lo 

130, 

390; 

130, 

614; 

,  130, 

667 

132, 

424; 

132, 

427; 

134. 

127 

136, 

390: 

137, 

189; 

138, 

26 

19.  708 
28,  662 
34,  80 
89,  313 
49,  307 
86,  U7 


7,  82 
19.  709 
28.  672 
34.  172 
40,  426 
49,  808 
97.  891 


1,  192 

7,  280 

21,  273 

29,  r4 

84,  2il 
41,  443 
67,  336 
99,  626. 


8,  118 
7,  281 
27,  333 
29,  423 
34,  239 
43.  258 
68,  97 


8,  134 

9,  111 
28.  338 
32,  121 
36.  289 
43,  260 
72,  222 


4,  281 
18,  456 
28.  33d 
34.  26 
39,  108 
47,  527 
74,  403 


i  474.  Suing  a  party  by  a  fictitious  name,  when  allowed. 
When  the  plaintiff  is  ignorant  of  the  name  of  a  defendant, 
he  must  state  that  fact  in  the  complaint,  and  such  defendant 
may  be  designated  in  any  pleading  or  proceeding  by  any 
name,  and  when  his  true  name  is  discovered,  the  pleading 
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or  proceeding  must  be  amended  accordingly.    Bin.  Marcli 
11,  1872. 

Cal.Rep.Cit.  68,  110;  70.  25;  113,  500;  125.  104. 
Prac.  Act,  sec.  69.    En.  April  29,  1851. 
CalJtep.Cit.  40,  490;  40,  491;  42,  678. 

§  475.  No  error  or  defect  to  be  regarded  unless  It  affects 
substantial  rights.  The  court  must,  in  every  .stage  of  an 
action,  disregard  any  error,  improper  ruling,  instruction,  or 
defect,  in  the  pleadings  or  proceedings  which,  in  the  opinion 
of  said  court,  does  not  affect  the  substantial  rights  of  the 
parties.  No  judgment,  decision,  or  decree  shall  be  reversed 
or  affected  by  reason  of  any  error,  ruling,  instruction,  or 
defect,  unless  it  shall  appear  from  the  record  that  sach 
error,  ruling,  instruction,  or  defect  was  prejudicial,  and 
also  that  by  reason  of  such  error,  ruling,  instruction,  or 
defect,  the  said  party  complaining  or  appealing  sustained 
and  suffered  substantial  injury,  and  that  a  different  result 
would  have  been  probable  if  such  error,  ruling,  instruction, 
or  defect  had  not  occurred  or  existed.  There  shall  be  no 
presumption  that  error  is  prejudicial,  or  that  injury  was 
done  if  error  is  shown.    En.  March  11, 1872.    Am'd.  1897,  44. 


Cal.Rep.Cit. 

64,  24 

71,  185 

76,  280 

82,  337 

95,  295 

111,  686 

117,  25 

128,  526 

135,  35 


48,  354; 
65,  390; 
71,  191 ; 
76,  632; 
82.  424 ; 
96,  77 ; 


52,  184 
66.  6B 
72,  20 
77,  94 
84,  201 
96.  402 


112.  227;  113,  536 
121,  172;  123,  34B 
129,  202;  129,  272 
135,  48 ;  135,  569 


57,  619 ; 
67,  4 ; 
72,  666 ; 
78.  492 ; 
88,  452 ; 


61,  305 
68.  274 
73,  189 
79,  208 
89,  606 


97.  597 ;  101,  812 
115.  277;  115,  372 
126.  325 ;  128,  245 
130,  496 ;  132.  196 
136,  71;  138,  452. 


63.  84 

68.  616 

73,  653 

79.  586 

90,  94 

106.  152 

116.  600 

128.  268 

133.  449 


Prac.  Act,  sec.  71.    En.  April  29,  1851. 

Cal.Rep.Cit.  28,  265 ;  82,  14 ;  37,  336 ;  39.  175 ;  41.  317. 

Similar  provision  in  Pen.  Code,  sees.  1268,  1404. 

§  476.    Time  to  amend  or  answer,  running  of.    When  a 

demurrer  to  any  pleading  is  sustained  or  overruled,  and 

time  to  amend  or  answer  is  given,  the  time  so  given  runs 

from  the  service  of  notice  of  the  decision  or  order.    £«n. 

Stats.  1873-4,  304. 

CaI.Rep.Cit.     52.338;     68,    96;     77,151;     96.367;     88,176; 
116,     51;   129,  250. 

Time  to  answer:  Ante,  sees.  432.  472,  473. 

Notice,  service  of:  Sfics.  1010  et  seq. 


! 
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TITLE   VIL 

OP  THE  PROVISIONAL  REMEDIES  IN  CIVIL  ACTIONS. 

Chapter  I.  Arrest  and  Bail,  SS  478-504. 

IL  Claim    and    Delivery   of   Personal    Property^ 

.    SS  509-621. 

m.  Injunction,  S§  525-533. 

IV.  Attachment,  §S  537-569. 

V.  Receiyers,  SS  664-669. 

VL  Deposit  in  Court,  SS  672^74. 

CHAPTER  L 

ARRBST  AND   BAIL. 

I  478.  No  person  to  be  arrested  except  as  prescribed  by  this  code. 

S  479.  Ca8«0  in  which  defendant  may  be  arrested. 

t  480.  Order  for  arrest,  by  whom,  made. 

481.  AfBdaylt  to  obtain  order,  vhat  to  contain. 

482.  Security  by  plaintiff  before  order  of  arrest 

488.  Order,  when  made  and  its  form. 
484.     AffidaTlt  and  order  to  be  delivered  to  the  sheriff,  and  copy 

to  defendant 

9  486.  Arrest  how  made. 

I  486.  Defendant  to  be  discharged  on  bail  or  deposit 

I  487.  Bail,  how  giyen. 

9  488.  Surrender  of  defendant 

489.  Same. 

490.  Bail,   how  proceeded   against 

491.  Bail,  how  exonerated. 

492.  Delivery  of  undertaking  to  plaintiff,  and  Its  acceptance  or 
rejection  by  him. 

I  493.  Notice  of  justification.    New  undertaking,  if  other  ball. 

9  494.  Qualification  of  bail. 

9  495.  Justification  of  bail. 

9  496.  Allowance  of  ball. 

t  497.  Deposit  of  money  with  sheriff. 

9  498.  Payment  of  money  Into  court  by  sheriff. 

9  499.  Substituting  ball  for  deposit. 

9  600.  Money  deposited,  how  applied  or  disposed  of. 

I  601.  Sheriff,  when  liable  as  bail,  and  his  discbarge  from  liability. 

9  602.  Proceedings  on  judgment  against  sheriff. 

9  603.  Motion  to  vacate  order  of  arrest  or  reduce  balL    Aflldavits 

on  motion. 

9  604.  "When  the  order  vacated  or  bail  reduced. 

1 478.  No  person  to  be  arrested  except  as  prescribed  by 
thtt  code.  No  person  can  be  arrested  in  a  civil  action, 
except  as  prescribed  in  this  code.    En  March  11,  1872. 

Col.Rep.Cit  49,  466 ;  101.  334 ;  120.  317. 

Prac.  Act,  sec.  72.    En  April  29,  1851. 
Cal.Rep.Cit  6,  283;  36,  167. 
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Exemption  from  arrest — Constitutional  provisions. — ^Im- 
prisonment for  debt,  except  for  fraud,  and  in  civil  actions 
for  torts,  except  in  cases  of  willful  injury  to  person  or 
property,  abolished:  Art.  1,  sec.  15.  Members  of  legislar 
ture  exempted  from  arrest:  Art.  4,  sec.  11.  Electors  are 
privileged  on  election  day  while  in  attendance  at  an  eleo- 
tlon:  Art  2,  sec.  2.  No  person  to  be  imprisoned  for  a 
militia  fine  in  time  of  peace:  Art.  1,  sec.  15.    . 

Code  provisions. — Electors  are  privileged  from  arrest  on 
election  days,  being  the  same  in  effect  as  the  constitutional 
provision  above:  Pol.  Code,  sec.  1069.  Persons  belonging 
to  the  military  forces,  while  in  attendance  for  military  duty, 
are  also  exempt  from  arrest  on  civil  process:  Pol.  Code,  sec 
2021.  Females  privileged  from  arrest  in  civil  actions,  at 
least  In  justices'  courts:  Post,  sec.  861.  Witnesses  are 
likewise  privileged:  Post,  sec.  2067.  Arrest  in  justices' 
court:  .Post,  sees.  861  et  seq. 

S  479.  Cases  in  which  defendant  may  be  arrested.  Tlie 
defendant  may  be  arrested,  as  hereinafter  prescribed,  in 
the  following  cases: 

1.  In  an  action  for  the  recovery  of  money  or  damages  on 
a  cause  of  action  arising  upon  contract,  express  or  implied, 
when  the  defendant  is  about  to  depart  from  the  state  witli 
intent  to  defraud  his  creditors. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled,  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use,  by  a  public  officer,  or  an  officer  of 
a  corporation,  or  an  attorney,  factor,  broker,  agent,  or 
clerk,  in  the  course  of  his  employment  as  such,  or  by  any 
other  person  in  a  fiduciary  capacity;  or  for  misconduct  or 
neglect  in  office,  or  in  a  professional  employment,  or  for  a 
willful  violation  of  duty. 

3.  In  an  action  to  recover  the  possession  of  personal 
property  unjustly  detained,  when  the  property,  or  any  part 
thereof,  has  been  concealed,  removed,  or  disposed  of,  to  pre- 
vent its  being  found  or  taken  by  the  sheriff. 

4.  When  the  defendant  has  been  guilty  of  a  fraud  In  con- 
tracting the  debt  or  Incurring  the  obligation  for  which  the 
action  is  brought;  or  In  concealing  or  disposing  of  the  prop- 
erty for  the  taking,  detention,  or  conversion  of  which  the 
action  is  brought. 
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5.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  Is  about  to  do  so,  with  Intent  to  defraud  his 
creditors.    En.  March  11.  1872.    Am'd.  1873-4.  804. 

Cal.Rep.Cit.  120.  317;  130,     68;  138.  260.      Siibd.  1—130,    67. 
Subd.  2—130,  650.      Subd.  3—130,     69.      Subd.  6—130.     67. 

Prac.  Act,  sec.  73.    En.  April  29.  1851. 
CaLRep.Cit.  6,  240;  42,  20. 

§480.  Order  for  arrest,  by  whom  made.  An  order  for 
the  arrest  of  the  defendant  must  be  obtained  from  a  judge 
of  the  court  in  which  the  action  is  brought.  En.  March  11. 
1872.    Am'd.  1880.  3. 

CaLRep.Cit  180,  69. 

Prac.  Act.  sec.  74.    En.  April  29.,  1851. 
CalJlep.Clt.  1,  346;  1.  440. 

$481.  Affidavit  to  obtain  order,  what  to  contain.  The 
order  may  be  made  whenever  it  appears  to  the  Judge,  by 
the  affidavit  of  the  plaintiff,  or  some  other  person,  that  a 
sufficient  cause  of  action  exists,  and  that  the  case  is  one 
of  those  mentioned  in  section  four  hundred  and  seventy- 
nine.  The  affidavit  must  be  either  positive  or  upon  infor- 
mation and  belief,  and  when  upon  information  and 
belief,  it  must  state  the  facts  upon  which  the  in- 
formation and  belief  are  founded.  If  an  order  of  arrest 
be  made,  the  affidavit  must  be  filed  with  the  clerk  of  t^e 
court.    En.  March  11.  1872.    Am'd.  1873-4,  305. 

Cal.Rep.Cit  69,  190;  120.  817;  120,  821;  180,  68 .« 

Prac  Act.  sec.  75.    En.  April  29. 1851. 

S482.  Security  by  plaintiff  before  order  of  arrest.  Be- 
fore making  the  order,  the  Judge  must  require  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  sureties  in  an 
amount  to  be  fixed  by  the  Judge,  which  must  be  at  least 
five  hundred  dollars,  to  the  effect  that  the  plaintiff  will 
pay  all  costs  which  may  be  adjudged  to  ^e  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  the 
arrest.  If  the  same  be  wrongful,  or  without  sufficient  cause. 
not  exceeding  the  sum  specified  in  the  undertaking.  The 
undertaking  must  be  filed  with  the  clerk  of  the  court.  En. 
March  11. 1872.    Am'd.  1873-4,  305. 

Prac.  Act.  sec.  76.    En.  April  29,  1851. 
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Undertakings,  generally:  Ante,  sec  1067.  Court  oomznis- 
aioner's  power  to  take:  Ante,  sec^  259. 

S  483.  Order,  when  made  and  Its  form.  The  order  may 
be  made  at  the  time  of  the  lasuing  of  the  summons,  or  any 
time  afterwards  before  judgment  It  must  require  tlie 
sheriff  of  the  county  where  the  defendant  may  be  foimd, 
forthwith  to  arrest  him  and  hold  him  to  ball  In  a  specified 
sum,  and  to  return  the  order  at  a  time  therein  mentioaed, 
to  the  clerk  of  the  court  in  which  the  action  is  pending 
Bn.  March  11,  1872. 

Cal.Rep.Cit  59,  190;  180,  69. 

Prac.  Act,  sec.  77.    En.  April  29,  1851. 

S  484.  AfTidavit  and  o'rder  to  be  delivered  to  the  sheriff, 
and  copy  to  defendant.  The  order  of  arrest,  with  a  copy  of 
the  affidavit  upon  which  it  is  made,  must  be  delivered  to 
the  sherlft,  who,  upon  arresting  the  defendant,  must  de- 
liver to  him  a  copy  of  the  affidavit,  and  also,  if  de- 
sired, a  copy  of  the  order  of  arrest    En.  March  11, 1872. 

Prac.  Act,  sec.  78.    Bn.  April  29,  1851. 
Sheriff's  duties. — ^To  excuse  omission  by  sheriff,  direction 
by  party  or  attorney  must  be  in  writing:  PoL  Ck>de,  sec 

4185. 

S  485.  Arrestp  how  made.  The  sheriff  must  execute  the 
order  by  arresting  the  defendant  and  keeping  him  in 
custody  until  discharged  by  law.    En.  March  11»  1872. 

Prac.  Act,  sec.  79.    En.  April  29,  1851. 

Production  of  process  upon  request:  Pol.  Code*  sec  4188. 

$486.  Defendant  to  be  discharged  on  bail  or  deposit. 
The  defendant,  at  any  time  before  execution,  must  be 
discharged  from  the  arrest  either  upon  giving  bail  or  upon 
depositing  the  amount  mentioned  In  the  order  of  arresL 
Bn.  March  11,  1872. 

Prac.  Act,  sec.  80.    En.  April  29,  1851. 

S  487.  Ball,  how  given.  The  defendant  may  give  ball  by 
causing  a  written  undertaking  to  be  executed  by  two  or 
more  sufficient  sureties,  to  the  effect  that  they  are  bound 
in  the  amount  mentioned  in  the  order  of  arrest,  that  the 
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defendant  will  at  all  times  render  himself  amenable  to 
the  process  of  the  court  during  the  pendency  of  the  action, 
and  to  such  as  may  he  issued  to  enforce  the  judgment 
therein,  or  that  they  will  pay  to  the  plaintift  the  amount  of 
any  Judgment  which  may  he  recovered  in  the  actiozL  En. 
March  11,  1872. 

CaLRep.Glt.  180,  660. 

Prac.  Act,  sec.  81.    En.  April  29,  1851. 

Bail — aualiilcations  of:   Post,  sees.  494,  1057. 

5488.  Surrender  of  defendant.  At  any  time  before 
judgment,  or  within  ten  days  thereafter,  the  ball  may  sur- 
render the  defendant  in  their  exoneration;  or  he  may  sur- 
render himself  to  the  sheriff  of  the  county  where  he  was 
arrested.     £2n.  March  11,  1872. 

Prac.  Act,  sec  82.    En.  April  29,  1851. 

5489.  Same.  For  the  purpose  of  surrendering  the  de- 
fendant, the  bail,  at  any  time  or  place  before  they  are 
finally  charged,  may  themselves  arrest,  or,  by  a  written 
authority  indorsed  on  a  certified  copy  of  the  undertaking, 
may  empower  the  sherift  to  do  so.  Upon  the  arrest  of 
defendant  by  the  sheriff,  or  upon  his  delivery  to  the  sheriff 
by  the  ball,  or  upon  his  own  surrender,  the  bail  are  ex- 
onerated, if  such  arrest,  delivery,  or  surrender  take  place 
before  the  expiration  of  ten  days  after  judgment;  but  if 
such  arrest,  delivery,  or  surrender  be  not  made  within  ten 
dajrs  after  judgment,  the  ball  are  finally  charged  on 
their  undertaking,  and  bound  to  pay  the  amount  of 
the  judgment  within  ten  days  thereafter.  En.  March  11. 
1872. 

Prac.  Act,  sec.  83.    En.  April  29,  1851. 

$490.  Bail,  how  procebded  against.  If  the  bail  neglect 
or  refuse  to  pay  the  judgment  within  ten  days  after  they 
are  finally  charged,  an  action  may  be  commenced  against 
such  ball  for  the  amount  of  the  original  judgment  En. 
March  11,  1872. 

Prac  Act,  sec.  84.    En.  April  29,  1851.    Am'd.  1854,  60. 

1491.  Ball,  how  exonerated.  The  bail  are  exonerated  by 
the  death  of  the  defendant,  or  his  imprisonment  in  a  state 
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prison,  or  by  his  legal  discharge  from  the  obligation  to 
render  himself  amenable  to  the  process.  En.  March  11, 1872. 

Prac.  Act,  sec  85.    En.  April  29,  1851. 

§  492.  Delivery  of  undertaking  to  plaintiff,  and  fts  a^ 
ceptance  or  rejection  by  liim.  Within  the  time  limited  tar 
that  purpose,  the  sheriff  must  file  the  order  of  arrest  in  the 
office  of  the  clerk  of  the  court  In  which  the  action  is  pend- 
ing, with  his  return  indorsed  thereon,  together  with  a 
copy  of  the  undertaking  of  the  bail.  The  original  under- 
taking he  must  retain  in  his  possession  until  filed,  as  herein 
provided.  The  plaintiff,  within  ten  days  thereafter,  may 
serve  upon  the  sheriff  a  notice  that  he  does  not  accept  the 
bail,  or  he  is  deemed  to  have  accepted  them,  and  the 
sheriti!  is  exonerated  from  liability.  If  no  notice  be  served 
within  ten  days,  the  original  undertaking  must  be  filed 
with  the  clerk  of  the  court.    En.  March  11, 1872. 

Prac.  Act,  sec.  86.    En.  April  29,  1851. 

§  493.  Notice  of  Justification.  New  undertaking,  If  other 
bail.  Within  five  days  after  the  receipt  of  notice,  the 
sheriff  or  defendant  may  give  to  the  plaintiff,  or  his  at- 
torney, notice  of  the  justification  of  the  same,  or  other 
ball  (specifying  the  places  of  residence  and  occupations  of 
the  latter),  before  a  judge  of  the  court,  or  county  clerk, 
at  a  specified  time  and  place;  the  time  to  be  not  less  than 
five  nor  more  than  ten  days  thereafter,  except  by  consent 
of  parties.  In  case  other  bail  be  given,  there  must  be  a  new 
undertaking.    En.  March  11, 1872.    Am'd.  1880,  3. 

Prac.  Act,  sec.  87.    En.  April  29,  1851. 
Justification  of  bail:  See  sec.  495,  infra. 

• 

S494.  Quaiification  of  bail.  The  qualifications  of  baO 
are  as  follows: 

1.  Each  of  them  must  be  a  resident  and  householder,  or 
freeholder,  within  the  state. 

2.  Each  must  be  worth  the  amount  specified  in  the 
order  of  the  arrest,  or  the  amount  to  which  the  order  is 
reduced,  as  provided  in  this  chapter,  over  and  above  all 
his  debts  and  liabilities,  exclusive  of  property  exempt  from 
execution;  but  the  judge  or  county  clerk,  on  justification, 
may  allow  more  than  two  sureties  to  justify  severally,  in 
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amounts  less  than  that  expressed  in  the  order,  if  the  whole 
justification  be  equivalent  to  that  of  two  sufficient  bail. 
Sn.  March  11,  1872.    Am'd.  1873-4,  30G. 

Prac.  Act,  sec.  88.    En.  April  29,  1851. 
Qualifications — of  bail:   Post,  sec.  1057. 

§485.  Justification  of  baii.  For  the  purpose  of  Justifica- 
tion, each  of  the  bail  must  attend  before  the  judge  or  county 
clerk,  at  the  time  and  place  mentioned  in  the  notice,  and 
may  be  examined  on  oath,  on  the  part  of  the  plalntift, 
touching  his  sufficiency,  in  such  manner  as  the  Judge  or 
clerk,  in  his  discretion,  may  think  proper.  The  examin- 
ation must  be  reduced  to  writing,  and  subscribed  by  the 
bail.  If  required  by  the  plaintiff.    En.  March  11, 1872. 

Prac.  Act,  sec.  89.    En.  April  29,  1861. 
Justification:  Ante,  sec.  259,  subd.  8. 

1 496.  Ailowance  of  baii.  If  the  Judge  or  clerk  find  the 
bail  sufficient,  he  must  annex  the  examination  to  the  un- 
dertaking, indorse  his  allowance  thereon,  and  cause  them 
to  be  filed,  and  the  sherift  is  thereupon  exonerated  from 
liability.    En.  March  11, 1872. 

Cal.Rep.Clt.  62,  644. 

Prac.  Act,  sec.  90.    En.  April  29,  1851. 
Court  commissioners — ^power  as  to  bail:    Ante,  sec.  259, 
subd.  3. 

§497.  Deposit  of  money  with  sheriff.  The  defendant 
may,  at  the  time  of  his  arrest,  Instead  of  giving  bail,  deposit 
with  the  sheriff  the  -amount  mentioned  in  the  order.  In 
case  the  amount  of  the  bail  be  reduced,  as  provided  in  this 
chapter,  the  defendant  may  deposit  such  amount  instead  of 
giving  bail.  In  either  case,  the  sherift  must  give  the  de- 
fendant a  certificate  of  the  deposit  made,  and  the  defendant 
must  be  discharged  from  custody.    En.  March  11,  1872. 

CaLRep.Cit.  61,  217. 

Prac.  Act,  sec.  91.    En.  April  29,  1851. 

$498.  Payment  of  money  into  court  by  sheriff.  The 
sheriff  must,  immediately  after  the  deposit,  pay  the  same 
into  court,  and  take  from  the  clerk  receiving  the  same 
two  certificates  of  such  payment,  the  one  of  which  he  shall 
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deliver  to  the  plaintiff's  attorney,  and  the  other  to  the 
defendant  For  any  default  in  making  such  payment,  the 
same  proceedings  may  be  had  on  the  ofQcial  bond  of  the 
sheriff,  to  collect  the  sum  deposited,  as  in  other  cases  of 
delinquency.    En.  March  11, 1872. 

Prac.  Act,  sec.  92.    En.  April  29,  1851. 

Sheriff — ^penalty  for  nonpayment:  Pol.  Code,  sec.  4181. 

§  499.  Substituting  bail  for  deposit.  If  money  is  depos- 
ited, as  provided  in  the  two  last  sections,  bail  may  be 
given,  and  may  Jusufy  upon  notice,  at  any  time  before 
judgment;  and  on  the  filing  of  the  undertaking  and  justi- 
fication with  the  clerk,  the  money  deposited  must  be  re> 
funded  to  the  defendant.    En.  March  11,  1872. 

Prac.  Act,  sec.  93.    En.  April  29,  1851. 

S  500.  Money  deposited,  how  applied  or  disposed  of. 
Where  money  has  been  deposited,  if  it  remain  on  deposit  at 
the  time  of  the  recovery  of  a  Judgment  in  favor  of  the 
plaintiff,  the  clerk  must,  under  the  direction  of  the  court, 
apply  the  same  in  satisfaction  thereof,  and  after  satisfying 
the  judgment,  refund  the  surplus,  if  any,  to  the  defend- 
ant. If  the  judgment  is  in  favor  of  the  defendant,  the  clerk 
must,  under  like  direction  of  the  court,  refund  to  him  the 
whole  sum  deposited  and  remaining  unapplied.  En.  March 
11.  1872. 

Prac.  Act,  sec.  94.    En.  April  29, 1851. 

S  501.  Sheriff, when  liable  as  ball,  and  his  discharge  from 
liability.  If,  after  being  arrested,  the  defendant  escape  €fr 
Is  rescued,  the  sheriff  is  liable  as  bail;  but  he  may  dis- 
charge himself  from  such  liability  by  the  giving  bail  at 
any  time  before  Judgment    En.  March  11, 1872. 

Prac.  Act,  sec.  95.    En.  April  29.  1851. 
Cal.Rep.Clt.  27,  494. 

Rescue,  liability  of  sheriff  permitting:  See  Pol.  Code, 
sees.  4183,  4184. 

Escape,  liability  of  sheriff  permitting:  See  Pol.  Code, 
sees.  4182,  4184. 

§  502.  Proceedings  on  Judgntent  against  sheriff.  If  a 
judgment  Is  recovered  against  the  sheriff,  upon  his  liability 
as  bail,  and  an  execution  thereon  is  returned  unsatisfied  in 
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whole  or  m  part,  the  same  proceedings  may  be  had  on  his 
official  bond  for  the  recovery  of  the  whole  or  any  deficiency, 
as  in  other  cases  of  delinquency.   Em.  March  11, 1872. 
Prac  Act,  sec  96.    En.  April  29,  1851. 

§503.  Motion  to  vacate  order  of  arrest  or  reduce  bail. 
Affidavits  on  motion.  A  defendant  arrested  may,  at  any 
time  before  the  trial  of  the  action,  or  if  there  be  no  trial, 
before  the  entry  of  Judgment,  apply  to  the  judge  who  made 
the  order,  or  the  court  in  which  the  action  is  pending,  upon 
reasonable  notice,  to  vacate  the  order  of  arrest  or  to 
reduce  the  amount  of  bail.  If  the  application  be  made  upon 
affidavits  on  the  part  of  the  defendant,  but  not  otherwise, 
the  plaintiff  may  oppose  the  same  by  affidavits,  or  other 
proofs,  in  addition  to  those  on  which  the  order  of  arrest 
was  made.    En.  March  11,  1872.    Am'd.  1873-4,  306. 

Prac  Act,  sec.  97.    En.  April  29,  1851. 

§  504.  When  tlie  order  vacated  or  ball  reduced.  If,  upon 
such  application,  it  appears  that  there  was  not  sufficient 
canse  for  the  arrest,  the  order  must  be  vacated;  or  if  it 
appears  that  the  bail  was  fixed  too  high,  the  amount  must 
be  reduced.    En.  March  11, 1872. 

Prac.  Act,  sec.  98.    En.  April  29,  1851. 

CHAPTER  n. 

CLAIM  AND  DBLIVERT  OF  PERSONAL  PROPBRTT. 

509.    Delivery  of  personal  property,  when  it  may  be  claimed. 

610.  Aflldaylt  and  its  requisites. 

611.  Requisition  to  sheriff  to  take  and  dellyer  the  property. 

612.  Security   on   the  part   of  the  plaintiff   and  proceedings   in 
serving  the  order. 

9  618.    Exception  to  sureties  and  proceedings  thereon,  or  on  failure 

to  except. 
i  514.     Defendant,  when  entitled  to  redeliyery. 
I  615.     Justification  of  defendant's  sureties. 
{  516.     Qualification  of  sureties. 
f  617.     Property,   how  taken,   when   concealed  In   building  or   In- 

closure. 
8  518.     Property,  how  kept. 
i  519.     Claim  of  property  by  third  person. 
J  520.     Notice  and  aflldaylt,  when  and  where  to  be  filed. 
i  521.     Actions  on  undertaking.     (Repealed.) 

S509.    Delivery  of  personal  property,  when   It  may  be 
claimed.    The  plaintiff  In  an  action  to  recover  the  poa- 

Code  Ciy.  Proc— 16. 
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jsesslon  of  personml  property  may,  at  the  time  of  isanljie  the 

sammons,  or  at  any  time  before  answer  claim  the  dellTery 

of  BQch  property  to  him,  as  proyided  in  this  chapter.     En. 

March  11,  1872. 

Cal.Rep.Cit.     61,    97;     66.487;     88,203;     04,106:130.268; 
130,  264. 

Prac.  Act,  sec  99.    En.  April  29, 1851. 
Judgment:  Post,  sees.  627,  667. 

Verdict  in  actions  for  recovery  of  specific  personalty: 
Post,  sec  627. 
Sections  made  applicable  to  Justice's  court:  Post,  sec  870l 

S  510.  Affidavit  and  its  requisites.  Where  a  dellYery  is 
claimed,  an  affidavit  must  be  made  by  the  plaintifT,  or  by 
some  one  in  his  bebalf,  showing: 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed 
(particularly  describing  it),  or  is  entitled  to  the  possession 
thereof; 

2.  That  the  property  is  wrongfully  detained  by  the 
defendant; 

3.  The  alleged  cause  of  the  detention  thereof  according 
to  his  best  knowledge,  information  and  belief; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment,  or 
fine,  pursuant  to  a  statute;  or  seized  under  an  execution  or 
an  attachment  against  the  property  of  the  plaintiff;  or  if 
so  seized,  that  it  is  by  statute  exempt  from  such  seizure; 

5.  The  actual  value  of  the  property.    En.  March  11, 1872. 

Cal.Rep.Clt.  58.  748;  61,  97;  72.  331;  76.  289. 

Prac.  Act,  sec.  100.    En.  April  29.  1851. 
Subdivision   6.    Value — ^incorrectly   stated   in  affidavit: 
Ante,  sec.  473. 

S  511.  Requisition  to  sheriff  to  take  and  deliver  the  prop- 
erty.  The  plaintiff  or  his  attorney  may,  thereupon,  by 
an  indorsement  in  writing  upon  the  affidavit,  require  the 
sherift  of  the  county  where  the  property  claimed  may  be, 
to  take  the  same  from  the  defendant.    En.  March  11, 1872. 

Cal Jlep.Clt.  58,  743 ;  76.  289. 

Prac.  Act,  sec.  101.    En.  April  29. 1851.    Am'd.  1854,  60. 
Cal.Rep.Cit.   7.  671. 

S  512.  Security  on  the  part  of  the  plaintiff  and  proceed- 
ings In  serving  the  order.    Upon  a  receipt  of  the  affidavit 
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and  notice  with  a  written  undertaking,  executed  by  two  or 
more  sufficient  sureties,  approved  by  the  sheriff,  to  the  ef- 
fect that  they  are  bound  to  the  defendant  in  double  the 
value  of  the  property,  as  stated  In  the  affidavit  for  the 
prosecution  of  the  action,,  for  the  return  of  the  property  to 
the  defendants,  if  return  thereof  be  adjudged,  and  for  the 
payment  to  him  of  such  sum  as  may,  from  any  cause,  be 
recovered  against  the  plaintiff,  the  sheriff  must  forthwith 
take  the  property  described  in  the  affidavit,  if  it  be  in  the 
possession  of  the  defendant  or  his  agent,  and  retain  it  in 
his  custody.  He  must,  without  delay,  sierve  on  the  defend- 
ant a  copy  of  the  affidavit,  notice,  and  undertaking,  by 
delivering  the  same  to  him  personally,  if  he  can  be  found, 
or  to  his  agent  from  whose  possession  the  property  is  tak- 
en; or  if  neither  can  be  found,  by  leaving  them  at  the  usual 
place  of  abode  of  either,  with  some  person  of  suitable  age 
and  discretion,  or  If  neither  have  any  known  place  of 
abode,  by  putting  them  in  the  nearest  post-office,  directed 
to  the  defendant.    En.  March  11, 1872. 

CaI.Rep.Cit.  63,  743;  76,  289;  86,  648;  103,  310. 

Prac.  Act,  sec.  lOZ,    En.  April  29, 1851.    Am'd.  1854,  61. 

CalJlep.Clt.  7.  571;  21,  279. 

SheiifC's  duties:  Pol.  Code,  sees.  4185,  4188,  and  gen- 
erally, sees.  4175-4193. 

Qualifications  of  sureties:  Ante,  sec.  494;  post,  sec. 
1057. 

Return  of  property  to  defendant — verdict  for:  Sec.  627; 
judgment  for:     Post,  sees.  627,  667. 

Dismissal  of  action — Clerk  is  to  hand  undertaking  to 
defendant:    Post,  sec.  581,  subd.  1. 

Officer  executing  process  must  produce  same  on  request: 
Pol.  Code,  sec.  4188. 

Value  stated  in  affidavit  is  not  conclusive  evidence 
against  sheriff  or  sureties:    Ante,  sec.  473. 

S  513.  Exception  to  sureties  and  proceedings  thereon,  or 
on  failure  to  except.  The  defendant  may,  within  two  days 
after  the  service  of  a  copy  of  the  affidavit  and  undertaking, 
give  notice  to  the  sheriff  that  he  excepts  to  the  sufficiency 
of  the '  sureties.  If  he  falls  to  do  so,  he  is  deemed  to 
have  waived  all  objections  to  them.  When  the  defendant 
excepts,  the  sureties  must  justify  on  notice  in  like  man- 


IS  514. 610  CLAIM    AND    DELIVISRY.  194 

ner  as  upon  ball  on  arrest;  and  the  sheriff  is  responsible 
for  the  sufficiency  of  the  sureties  until  the  objection  to 
them  Is  either  waived  or  until  they  Justify.  If  the  defend- 
ant except  to  the  sureties,  he  cannot  reclaim  the  property 
as  provided  In  the  next  section,    ^n.  March  11,  1872. 

Cal.Rep.Cit  72,  831. 

Prac.  Act,  sec.  103.    En.  April  29,  1851. 
Justification  of  sureties:     See  ante,  sees.  494,  495;  post, 
sec.  1057. 

§  514.  Defendant^  when  entitled  to  redelivery.  At  any 
time  before  the  delivery  of  the  property  to  the  plaintiiT, 
the  defendant  may,  If  he  do  not  except  to  the  sureties  of 
the  plaintiff,  require  the  return  thereof,  upon  giving  to  the 
sheriff  a  written  undertaking,  executed  by  two  or 
more  sufficient  sureties, 'to  the  effect  that  they  are  bound 
in  double  the  value  of  the  property,  as  stated  in  the  i^- 
davlt  of  the  plaintiff,  for  the  delivery  thereof  to  the 
plaintiff,  if  such  delivery  be  adjudged,  and  for  the  payment 
to  him  of  such  sum  as  may,  for  any  cause,  be  recovered 
against  the  defendant  If  a  return  of  the  property  be  not 
so  required  within  five  days  after  the  taking  and  service 
of  notice  to  the  defendant,  it  must  be  delivered  to  the 
plaintiff,  except  as  provided  in  section  519.  En.  March 
11, 1872. 

Cal.Rep.ru.     R3,  743;     66,839;     72,881;     84,    55;     84,    66; 
88,206;     01,291. 

Prac.  Act,  sec.  104.    En.  April  29,  1851. 
Cal.Rep.Cit.  7,  670;  24,  149. 

As  to  undertakings  generally:    See  sec.  941. 
Qualifications  of  sureties:    Sec.  1057. 

§  515.  Justification  of  defendant's  sureties.  The  de- 
fendant's sureties,  upon  notice  to  the  plaintiff  of  not  less 
than  two  or  more  than  five  days,  must  Justify  before  a 
judge  or  county  clerk.  In  the  same  manner  as  upon  bail 
on  arrest;  and  upon  such  Justification  the  sheriff  must 
deliver  the  property  to  the  defendant  The  sheriff  is 
responsible  for  the  defendant's  sureties  until  they  Justify, 
or  until  the  Justification  is  completed  or  waived,  and  may 
retain  the  property  until  that  time.  If  they,  or  others  in 
their  place,  fail  to  Justify  at  the  time  and  place  appointed. 
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lid  must  deliver  the  property  to  the  plaintiff.   En.  March  11, 
1872. 

Cal.Rep.Cit.  84,  66;  87.  848. 

Prac  Act,  sec.  105.    £2n.  April  29»  1851. 

§516.  QuaMflcation  of  sureties.  The  quallflcation  of 
sureties  must  be  such  as  are  prescribed  by  this  code, 
in  respect  to  bail  upon  an  order  of  arrest.  £2n.  March  11, 
1872. 

CalJttP.Cit.  64,  616. 

Prac.  Act,  sec.  106.    En.  April  29, 1851. 
Sureties— qualifications  of:     Sec  1057  post,  and  ante, 
sees.  494,  495. 

§517.  Property,  how  taken,  when  concealed  In  building 
or  inciosure.  If  the  property,  or  any  part  thereof  be  con- 
cealed in  a  building  or  inciosure,  the  sheriff  must  publicly 
demand  its  delivery.  If  it  be  not  delivered,  he  must  cause 
the  building  or  inciosure  to  be  broken  open,  and  take  the 
property  into  his  possession;  and,  if  necessary,  he  may  call 
to  his  aid  the  power  of  his  county.    En.  March  11,  1872. 

CalJtep.Cit.  64,  615.  . 

Prac.  Act,  sec.  107.    En.  April  29,  1851. 

Duties  of  sheriff:    See  Pol.  Code,  sees.  4175  et  seq. 

S  518.  Property,  liow  kept.  When  the  sheriff  has  taken 
property,  as  in  this  chapter  provided,  he  must  keep  it 
In  a  secure  place,  and  deliver  it  to  the  party  entitled  there- 
to, upon  receiving  his  fees  for  taking  and  his  necessary 
expenses  for  keeping  the  same.    En.  March  11,  1872. 

Prac.  Act,  sec.  108.    En.  April  29, 1851. 

§  519.  Claim  of  property  by  third  person.  If  the  prop- 
erty taken  be  claimed  by  any  other  person  than  the 
defendant  or  his  agent,  and  such  person  make  affidavit  of 
his  title  thereto,  or  right  to  the  possession  thereof,  stating 
the  grounds  of  such  title  or  right,  and  serve  the  same  upon 
the  sheriff,  the  sheriff  is  not  bound  to  keep  the  property 
or  deliver  it  to  the  plaintiff,  unless  the  plaintiff,  on  demand 
of  him  or  his  agent,  indemnify  the  sheriff  against  such 
claim,  by  an  undertaking,  by  two  sufficient  sureties;  and 
no  claim  to  such  property  by  any  other  person  than  the 
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defendant  or  his  agent  1b  valid  agalnat  the  sheriff  unless 
so  made.    En.  March  11, 1872. 

Gal.Rep.Cit.  72,  881. 

Prac.  Act,  sec.  109.    En.  April  29,  1S51. 

§  520.  Notice  and  affidavit,  wlien  and  where  to  be  ffled. 
The  sheriff  must  file  the  notice,  undertaking,  and  affldavit, 
with  his  proceedings  thereon,  with  the  clerk  of  the  court 
In  which  the  action  Is  pending,  within  twenty  days  after 
taking  the  property  mentioned  therein.    £2n.  March  11, 1872. 

GaI.R6p.Cit.  101,  816;  180,  268. 

Prac.  Act,  sec.  110.    En.  April  29,  1851.    Am'd.  1854,  61. 

S  521.  Action^  on  undertaking.  (Repealed.)  Bn.  March 
11,  1872.    Rep.  1873-4,  806. 
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S  525.  Injunction,  what  it  Is  and  who  may  grant  It 
An  Injunction  is  a  writ  or  order  requiring  a  person  to 
refrain  from  a  particular  act.  It  may  be  granted  by  the 
court  In  which  the  action  is  brought,  or  by  a  Judge  thereof, 
and  when  made  by  a  Judge,  It  may  be  enforced  as  an  order 
of  the  court.     En.  March  11,  1872;  1880,  3. 

Gal.Rep.Cit  81.  160;  136,  121. 

Prac.  Act,  sec.  111.    En.  April  29,  1861. 

Cal.Rep.Cit.  83,  389. 

Injunction — Disobedience  to  is  contempt:  Post,  sees. 
1209,  1210;  limitations,  how  affected  by:     Ante,  sec.  856; 
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proceedings  to  obtain:  Post,  sees.  527  to  531;  vacating 
or  modifying:  Ante,  sees.  532,  633. 

A  seal  is  necessary  to  a  writ:    Sec.  152,  subd.  1. 

Courts  and  Judges — ^Power  to  grant  injunction,  on  any 
day:  Ante,  sees.  76,  134;  at  chambers:  Ante,  sec.  166; 
court  commissioners  not  empowered  to  issue:  Ante,  sec. 
259,  subd.  1. 

S  526.  When  It  may  be  granted.  An  injunction  may  be 
granted  in  the  following  cases: 

1.  ^hen  it  appears  by  the  complaint  that  the  plalntifC 
is  entitled  to  the  relief  demanded,  and  such  relief,  or  any 
part  thereof,  consists  in  restraining  the  commission  or 
continuance  of  the  act  complained  of,  either  for  a  limited 
period  or  perpetually; 

2.  When  it  appears  by  the  complaint  or  affidavit  that 
the  commission  or  continuance  of  some  act  during  the  liti- 
gation would  produce  waste,  great  or  irreparable  injury  to 
the  plaintiff; 

3.  When  it  appears  during  the  litigation  that  the  de- 
fendant is  doing,  or  threatens,  or  is  about  to  do,  or  is 
procuring  or  suffering  to  be  done,  some  act  in  violation  of 
the  plaintiff's  rights,  respecting  the  subject  of  the  action, 
and  tending  to  render  the  Judgment  ineffectual.  En.  March 
11, 1872. 

Cal.Rep.Cit.     63.  780;     64,  473;  113,  276;  114,  126;  136,  122. 
SuImL  2—118,  289. 

Prac  Act,  sec.  112.    En.  April  29,  1851. 

When  granted  generally:    Civ.  Code,  sees.  8422  et  seq. 

Where  the  obligation  arises  from  a  trust:  Civ.  Code, 
sec.  3422. 

Illegal  payments  by  county,  enjoining:  See  Pol.  Code, 
sec  4001. 

Enjoining  nuisance:    Sec.  731,  post 

Trademark,  use  of  enjoined:    Pol.  Code,  sec.  3199. 

Mortgage — Injunction  to  restrain  party  in  possession 
from  waste  during  foreclosure  suit:    Sec.  745. 

Disobeying  order  or  process,  contempt,  etc.:  Sees. 
1209,  1210. 

An  act  to  limit  the  meaning  of  the  word  conspiracy  and 
the  use  of  restraining  orders  and  injunctions  in  disputes 
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hi^tween  employer  and  emplojree  vaa  approTed  March  20, 
iLiOS:   Stats.  1903,  ch.  235.    This  act  18  aet  (orth  tn  PeoAJ 

Code,  Appendix,  title  Conspiracy, 

9  627.  At  what  time  It  may  bo  granted,  and  what  Mm 
required  to  obtain  It.  The  Injunction,  may  be  granted  ■.'£ 
the  time  of  issuing  the  summons  upon  the  complaint,  and 
ui.  any  time  afterward,  before  Judgment,  upon  afddavlts- 
I'be  complaint  in  the  one  case,  and  the  affldaTlta  In  the 
oihar,  must  show  aatlBfactorlly  that  aufflclent  grounda 
e?dat  therefor.  No  Injunction  can  be  granted  on  the  eom- 
plalat  unless  it  Is  TeriKed.  When  granted  on  the  complaint, 
a  copy  of  the  complaint  and  verlflcatloa  attached  must  be 
serred  with  the  Injunction;  nbea  granted  upon  affidavit,  a 
copf  of  the  affidavit  must  be  served  with  the  Injunction. 
No  Injunction  granted  prior  to  the  actual  trial  of  the 
cause  wherein  It  Is  granted  sball  continue  In  force  for  a 
longer  period  than  tnelve  months  from  the  time  such 
Injunction  was  granted,  except  by  consent  of  the  parties. 
or  unless  the  cause  be  set  for  trial  upon  its  merlta.  En. 
March  11, 1872.    Am'd.  1E96,  61. 

CBl.B<v.Clt.  129,  61;  132.  325. 

Prac.  Act,  sec  113.    Bn.  April  29, 1851. 

Cil.Rep.Clt.   IS,  34;  20,  B2  i  SB,  BE;  3S.  E9. 

Complaint— verification  of:    Ante,  sec.  446. 

Sarrlce  by  sherltt:     See  sheriff's  duties,  Pol.  Code,  sees. 

4175-4193. 

i  E2S.  Injunction  after  anawer.  An  Injunction  cannot  be 
allowed  after  the  defendant  has  answered,  unless  upon 
notice,  or  upon  an  order  to  show  cause;  but  in  sncb  case 
the  defendant  may  be  restrained  until  the  decision  ol 
the  court  or  Judge  granting  or  refusing  the  injunction. 
En.  Uarch  11,  1873. 

Prac.  Act,  sec.  114.    En.  April  29,  1851. 

i  S2Q.  Security  upon  Injunction.  On  granting  an  Injunc- 
tion, the  court  or  Judge  must  require,  except  when  the 
people  of  the  state,  a  county,  or  municipal  corporation,  or  a 
married  woman  In  a  suit  against  her  husband.  Is  a  partr 
plaintiff,  a  written  undertaUog  on  the  part  of  the  platntU^ 
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with  snfficient  sureties,  to  the  effect  that  the  plalntlfl  will 
pay  to  the  party  enjoined  snch  damages,  not  exceeding 
an  amount  .to  be  specified,  as  such  party  may  sustain  by 
reason  of  the  injimction,  if  the  court  finally  decide  that  the 
plaintiff  was  not  entitled  thereto.  Within  five  days  after 
the  service  of  the  injunction,  the  defendant  may  except 
to  the  sufBciency  of  the  sureties.  If  he  fails  to  do  so,  he 
is  deemed  to  have  waived  all  objections  to  them.  When 
excepted  to,  the  plaintiff  sureties,  ui>on  notice  to  the 
defendant  of  not  less  than  two  nor  more  than  five  days, 
must  justify  before  a  judge  or  county  clerk  in  the  same 
manner  as  upon  bail  on  arrest,  and  upon  failure  to  justify, 
or  if  others  in  their  place  fail  to  justify  at  the  time  and 
place  appointed,  the  order  granting  an  injunction  shall,  be 
dissolved.    En.  March  11,  1872.    Am'd.  1873-4,  406;  1880,  62. 

CalJtep.Clt.  54.  83;  64,  626;  77,  485;  92.  147;  97,  643. 

Prac.  Act,  sec.  116.    En.  April  29,  1851. 

Undertakings,  returned  on  dismissal:  Post,  sec.  581, 
snbd.  1. 

Sureties,  qualifications  of:  Post,  sec.  1057;  justification 
of:  Ante,  sec.  495. 

Court  commissioners,  power  to  take  bonds  and  under- 
takings, examine  sureties,  etc.:    Sec.  259,  subd.  3. 

{530.    Order  to  show  cause  why  injunction  should  not 
be  granted.    If  the  court  or  judge  deem  it  proper  that  the 
defendant,  or  any  of  several  defendants,  should  be  heard 
before  granting  the  injunction,  an  order  may  be  made 
requiring  cause  to  be  shown,  at  a  specified  time  and  place, 
why  the  injunction  should  not  be  granted;  and  the  defend- 
ant may,  in  the  mean  time,  be  restrained.    In  all  actions 
pending  or  which  may  be  hereafter  brought,   when  an 
injunction  or  restraining  order  has  been  or  may  be  grant* 
ed,  or  applied  for,  to  prevent  the  diversion  pending  the 
litigation,  of  water  used  or  to  be  used  for  irrigation  or 
domestic  purposes  only,  if  it  be  made  to  appear  to  the 
court  that  the  plaintiff  is  entitled  to  the  injunction,  but  that 
the  issuance  thereof  pending  the  litigation  will  entail  great 
dsmage  upon  the  defendant,  and  that  plaintiff  can  be  fully 
compensated  for  such  damages  as  he  may  suffer,  the  court 
may  refuse  the  injunction  upon  the  defendant  giving  a 
bond,  such  as  is  provided  for  in  section  532;   and  upon 
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between  employer  and  employee  was  approved  March.  20, 
1903:  Stats.  1903,  ch.  235.  This  act  is  set  forth  in  Penal 
Code,  Appendix,  title  Conspiracy. 

S  527.  At  what  time  it  may  be  granted,  and  what  Is 
required  to  obtain  it.  The  injunction  may  be  granted  at 
the  time  of  issuing  the  summons  upon  the  complaint,  and 
at  any  time  afterward,  before  Judgment,  upon  affidavits. 
The  complaint  in  the  one  case,  and  the  affldayits  in  tlie 
other,  must  show  satisfactorily  that  sufficient  grounda 
exist  therefor.  No  injunction  can  be  granted  on  the  com- 
plaint unless  it  is  verified.  When  granted  on  the  complaint, 
a  copy  of  the  complaint  and  verification  attached  must  be 
served  with  the  injunction;  when  granted  upon  affidavit,  a 
copy  of  the  affidavit  must  be  served  with  the  injunction. 
No  injunction  granted  prior  to  the  actual  trial  of  the 
cause  wherein  it  is  granted  shall  continue  in  force  for  a 
longer  period  than  twelve  months  from  the  time  such 
injunction  was  granted,  except  by  consent  of  the  parties, 
or  unless  the  cause  be  set  for  trial  upon  its  merits,  fihi. 
March  11, 1872.    Am'd.  1895,  51. 

Cal.Rep.Cit.  129,  61;  132,  326. 

Prac.  Act,  sec.  113.    En.  April  29,  1851. 

Cal.Rep.Cit.  19,  84;  20,  82;  86,  68;  86,  69. 

Complaint — ^verification  of:    Ante,  sec.  446. 
Service  by  sheriff:    See  sheriff's  duties,  Pol.  Code,  sees. 
4175-4193. 

S  528.  Injunction  after  answer.  An  Injunction  cannot  be 
allowed  after  the  defendant  has  answered,  unless  upon 
notice,  or  upon  an  order  to  show  cause;  but  in  such  case 
the  defendant  may  be  restrained  until  the  decision  of 
the  court  or  judge  granting  or  refusing  the  injunction. 
En.  March  11,  1872. 

Prac.  Act,  sec.  114.    En.  April  29,  1851. 

S  529.  Security  upon  Injunction.  On  granting  an  Injunc- 
tion, the  court  or  judge  must  require,  except  when  the 
people  of  the  state,  a  county,  or  municipal  corporation,  or  a 
married  woman  in  a  suit  against  her  husband,  is  a  party 
plaintiff,  a  written  undertaking  on  the  part  of  the  plaintUI^ 
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With  sufficient  sureties,  to  the  effect  that  the  plaintiff  will 
pay  to  the  party  enjoined  such  damages,  not  exceeding 
an  amount  .to  be  specified,  as  such  party  may  sustain  by 
reason  of  the  injunction.  If  the  court  finally  decide  that  the 
plaintiff  was  not  entitled  thereto.  Within  five  days  after 
the  service  of  the  Injunction,  the  defendant  may  except 
to  the  Bufilclency  of  the  sureties.  If  he  fails  to  do  so,  he 
Is  deemed  to  have  waived  all  objections  to  them.  When 
excepted  to,  the  plaintiff  sureties,  upon  notice  to  the 
defendant  of  not  less  than  two  nor  more  than  five  days, 
must  Justify  before  a  Judge  or  county  clerk  in  the  same 
manner  as  upon  bail  on  arrest,  and  upon  failure  to  Justify, 
or  If  others  In  their  place  fail  to  Justify  at  the  time  and 
place  apt)olnted,  the  order  granting  an  injunction  shall.be 
dissolved.    En.  March  11,  1872.    Am'd.  1873-4,  405;  1880,  62. 

Cal.Rep.Clt.  64,  88;  64,  626;  77,  485;  92.  147;  97,  643. 

Prac.  Act,  sec.  116.    En.  April  29,  1851. 

Unaertaklngs,  returned  on  dismissal:  Post,  sec.  581, 
snbd.  1. 

Sureties,  qualifications  of:  Post,  sec.  1057;  Justification 
of:   Ante,  sec.  495. 

Court  commissioners,  power  to  take  bonds  and  under- 
takings, examine  sureties,  etc.:    Sec.  259,  subd.  3. 

1530.  Order  to  show  cause  why  Injunction  should  not 
be  granted.  If  the  court  or  Judge  deem  It  proper  that  the 
defendant,  or  any  of  several  defendants,  should  be  heard 
before  granting  the  injunction,  an  order  may  be  made 
requiring  cause  to  be  shown,  at  a  specified  time  and  place, 
why  the  injunction  should  not  be  granted;  and  the  defend- 
ant may.  In  the  mean  time,  be  restrained.  In  all  actions 
pending  or  which  may  be  hereafter  brought,  when  an 
Injunction  or  restraining  order  has  been  or  may  be  grant* 
ed,  or  applied  for,  to  prevent  the  diversion  pending  the 
litigation,  of  water  used  or  to  be  used  for  irrigation  or 
domestic  purposes  only.  If  It  be  made  to  appear  to  the 
court  that  the  plaintiff  is  entitled  to  the  injunction,  but  that 
the  issuance  thereof  pending  the  litigation  will  entail  great 
damage  upon  the  defendant,  and  that  plaintiff  can  be  fully 
compensated  for  such  damages  as  he  may  suffer,  the  court 
may  refuse  the  injunction  upon  the  defendant  giving  a 
bond,  snch  as  Is  provided  for  in  section  532;   and  upon 
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the  txlal  the  same  proceedings  shall  be  had,  and  with 
the  same  effect  as  in  said  section  provided.  E2n.  March  11, 
1872.    Am'd.  1887,  241. 

CaI.Rep.Clt.  64.  297;  70,  86;  75,  441;  101,  218;  110.  438. 

Prac.  Act,  sec.  116.    En.  April  29,  1851. 

CalJlep.Cit.  16,  109. 

S  531.  Injunction  to  suspend  business  of  a  corporation, 
how  and  by  whom  granted.  An  injunction  to  suspend 
the  general  and  ordinary  business  of  a  corporation  cannot 
be  granted  except  by  the  court  or  a  Judge  thereof;  nor  can 
it  be  granted  without  due  notice  of  the  application  therefor 
to  the  proper  officers  or  managing  agent  of  the  corpora- 
tion, except  when  the  people  of  this  state  are  a  party  to  the 
proceeding.    En.  March  11,  1872. 

CaI.Rep.Clt.  65,  189;  66,  163;  66,  314;  110,  145;  126.  299. 

Prac.  Act,  sec.  117.    En.  April  29,  1851.    Am'd.  1866,  703. 

S  532.'  Motion  to  vacate  or  modify  Injunction.  If  an 
injunction  be  granted  without  notice,  the  defendant  at  any 
time  before  the  trial,  may  apply,  upon  reasonable  notice 
to  the  Judge  who  granted  the  injunction,  or  to  the  court  in 
which  the  action  is  brought,  to  dissolve  or  modify  the 
same.  The  application  may  be  made  upon  the  complaint 
and  the  affidavit  on  which  the  injunction  was  granted,  or 
upon  affidavit  on  the  part  of  the  defendant,  with  or  without 
the  answer.  If  the  application  be  made  upon  affidavits  on 
the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits  or  other  evidence  in 
addition  to  those  on  which  the  injunction  was  granted.  In 
all  acLions  pending,  or  which  may  be  hereafter  brought, 
when  an  injunction  or  restraining  order  has  been  or  may 
be  granted  or  applied  for,  to  prevent  the  diversion,  pending 
the  litigation,  of  water  used  or  to  be -used  for  irrigation 
or  domestic  purposes  only,  if  it  be  made  to  appear  to  the 
court  that  great  damage  will  be  suffered  by  the  defendant 
in  case  the  injunction  is  continued,  and  that  the  plaintiff 
can  be  fully  compensated  for  any  damages  he  may  suffer 
by  reason  of  the  continuance  of  the  acts  of  the  defendant 
during  the  pendency  of  the  litigation,  the  court,  in  its  dis- 
cretion, may  dissolve  or  modify  the  injunction,  upon  the 
defendant  giving  a  bond,  with  sureties  to  be  approved  by 
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the  jadge,  and  in  such  amount  as  may  he  fixed  hy  the  court 
or  judge,  conditioned  that  the  defendant  will  pay  all 
damages  which  the  plaintiff  may  suffer  hy  reason  of  the 
continuance  during  the  litigation  of  the  acts  complained  of. 
Upon  the  trial  the  amount  of  such  damages  shall  be 
ascertained,  and  in  case  judgment  is  rendered  for  the 
plaintiff,  the  amount  fixed  as  such  damages  shall  he  in- 
cluded in  the  judgment,  together  with  reasonable  attor- 
neys' fees.  Upon  a  suit  brought  on  the  bond  the  amount' 
of  damages  as  fixed  in  said  judgment  shall  be  conclusive 
upon  the  sureties.  Bn.  March  11,  1872.    Am'd.  1887,  241. 

Cal.Rep.Clt.  72,  271;  72,  276;  138,  387;  184,  877. 

Prac  Act,  sec.  118.    Bn.  April  29,  1851. 

Cal.Rep.Clt.     12,448;     16,    85;     33,390;     88,391;     84,    84; 
85.     68;     85,    69. 

Vacating  orders  made  out  of  court:    Post,  sec.  987. 

S533.  When  to  be  vacated  or  modified.  If  upon  sucli 
application  it  jiatisfactorily  appear  that  there  is  not  suf- 
ficient ground  for  the  injunction,  It  must  be  dissolved;  or 
if  it  satisfactorily  appear  that  the  extent  of  the  injunction 
is  too  great,  it  must  be  modified.   Bn.  March  11, 1872, 

Oal.Rq>.Cit.  108  644. 

Prac  Act»  sec.  119.    Bn.  April  29, 1851. 
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CHAPTER  IV. 

ATTACHMENT. 

i  587.    AtUtchment,  when  and  in  what  caaea  mar  toiiM. 

!638.     Affldavlt  for  atUchment.  what  to  contain. 
689.     Undertaking  on  attachment. 
540.     Writ,  to  whom  directed  and  what  to  state. 
8  541.    Shares  of  stock  and  debts  due  defendant,  how  attadied  and 

disposed  of. 
i  542.    How  real  and  personal  property  shall  be  attached. 
i  543.     Attorney   to   give   written    Instructions   to   sheriff  what   to 

attach. 
S  644.     Garnishment,  when  garnishee  liable  to  plaintiff. 
i  646.     Citation  to  garnishee  to  appear  before  a  court  or  Judga. 
i  546.     Inyentory,  how  made.    Party  refusing  to  give  memorandom 

may  be  compelled  to  pay  costs. 
S  547.    Perishable  property,  how  sold.    Accounts  without  suit  to  be 

collected. 
fi  648.     Property  attached  may  be  sold  as  under  azecutlon^  If  the 

interest  of  the  parties  require. 
i  649.     When  property  claimed  by  a  third  party,  how  tried. 
I  660.     If  plaintiff  obtains  Judgment,  how  satisfied. 
I  65L     When  there  remains  a  balance  due,  how  collected. 
i  662.     When  suits  may  be  commenced  on  the  un<U)rtaking. 
I  668.     If  defendant  recover  Judgment,  what  the  sheriff  is  to  dellTer. 
i  654.     Proceedings  to  release  attachment,  before  whom  taken. 
S  556.    Attachment,   in  what  cases  it  may  be   released  and  upon 

what  terms. 
S  656.     When  a  motion  to  discharge  attachment  may  be  made,  and 

upon  what  grounds. 
fi  657.     When  motion  made  on  affidavit.  It  may  be  opposed  by  affi- 
davit. 

8  668.     When  writ  must  be  discharged. 

9  659.     When  writ  to  be  returned. 

S  537.  Attachment,  when  and  In  what  cases  may  Issue. 
The  plaintiff,  at  the  time  of  issuing  the  summons,  or  at 
any  time  afterward,  may  have  the  property  of  the  defendant 
attached,  as  security  for  the  satisfaction  of  any  judgment 
that  may  be  recovered,  unless  the  defendant  give  security 
to  pay  such  Judgment,  as  in  this  chapter  provided;  in  the 
following  cases: 

1.  In  an  action  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  where  the  contract  is  made 
or  is  payable  in  this  state,  and  is  not  secured  by  any 
mortgage  or  lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  property,  or,  if  ori^nally  so  secured, 
such  security  has,  without  any  act  of  the  plaintiff,  or  the 
person  to  whom  the  security  was  given,  become  valueless. 

2.  In  an  action  upon  a  contract,  express  or  implied. 
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against  a  defendant  not  residing  in  this  state.    Bn.  March 
11.  1872.    Am'd.  1873-4,  806. 


Ga].Rn>Clt.  66,  601 ;  65.  861 
82,  632 ;  84,  167  ;  90,  102 
99,  13  :  101,  106 :  107,  486 


78,  89;  80,  107;  82,  602; 
97,  95 ;  97,  100 ;  97,  207 ; 
113,  477  :  119,  195 ;  120,  410 ; 


122,  148;  132,  129.   Sttbd.  1—137,  648;  137,  649.  Subd.  2— 
90.102;  99,  12.. 

Prac.  Act,  sec.  120.  En.  April  29,  1851.  Am'd.  1853,  276; 
1868,  162;  1860,  300. 

Cal.Rep.Clt.       1,896;       6,281;       8,267;       8,268;     82,    68; 
83,166;     86.202;     87,181;     46,       6. 

Garnishment:     Sees.  542,  543-545. 

Preventing  levy  by  counter-bond:     See  sec.  540. 

Residence:     See  Pol.  Code,  sec.  52. 

$538.  Affidavit  for  attachment^  what  to  contain.  The 
clerk  of  the  court  must  issue  the  writ  of  attachment,  upon 
receiving  an  affidavit  by  or  on  behalf  of  plaintiff,  showing: 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  over  and  above  all 
legal  setoffs  or  counterclaims)  upon  a  contract,  express 
or  implied,  for  the  direct  payment  of  money,  and  that  such 
contract  was  made  or  is  payable  in  this  state,  and  that 
the  payment  of  the  same  has  not  been  secured  by  any 
mortgage  or  lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  property,  or,  if  originally  so  secured, 
that  such  security  has,  without  any  act  of  the  plaintiff, 
or*  the  person  to  whom  the  security  was  given,  become 
valueless;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  over  and  above  all 
legal  setoffs  or  counter-claims)  and  that  the  defendant  is 
a  nonresident  of  the  state;  and 

8.  That  the  attachment  is  not  sought,  and  the  action  is 
not  prosecuted,  to  hinder,  delay,  or  defraud  any  creditor 
of  the  defendant    En.  March  11,  1872.    Am'd.  1873-4,  307. 


Cal.IUp.Cit.     67,290;     77,213 

89,    94 ;     99.     13 ;  101,  iCTe 

108,  177 ;  120,  413 ;  120,  414 

120.  410;  122,  148;  137,  419 


78,  177;     80,  107;  84.  176; 

106.     68 ;  107,  485 ;  107,  486 ; 

132,  129;  137,  649.  Subd.  1— 
187.  648. 


Prac.  Act,  sec.  121.    En.  April  29,  1861.    Am'd.  1853,  277; 
1858,  168;  1860,  301. 

Cal.Rep.Cit.  25,  207;  33,  167. 
Code  Civ.  Proc— 17. 
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Levy  without  process  a  misdemeanor:  See  PeiL  Oode. 
sec.  146. 

Fact  of  Issuing  attachment  not  to  be  made  public:  Sea 
Pol.  Code,  sec.  1032. 

Aifidayit:    Post,  sec.  657. 

{539.  Undertaking  on  attachment.  Before  issuing  the 
writ,  the  clerk  must  require  a  written  undertaking  on  the 
part  of  the  plaintiff  in  a  sum  not  less  than  two  hundred 
dollars  and  not  exceeding  the  amount  claimed  by  the 
plaintiff  with  sufficient  sureties,  to  the  effect  that  if  the 
defendant  recover  Judgment,  the  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  attachment,  not 
exceeding  the  sum  specified  in  the  undertaking.  Within 
five  days  after  service  of  the  summons  In  the  action,  the 
defendant  may  except  to  the  sufficiency  of  the  sureties.  If 
he  fails  to  do  so  he  is  deemed  to  have  waived  all  objections 
to  them.  When  excepted  to,  the  plaintiff's  sureties,  upon 
notice  to  the  defendant  of  not  less  than  two  nor  more  than 
five  days,  must  Justify  before  a  Judge  or  county  clerk,  in 
the  same  manner  as  upon  bail  on  arrest;  and  upon  failure 
to  Justify,  or  if  others  in  their  place  fail  to  Justify  at  the 
time  and  place  appointed,  the  clerk  or  Judge  shall  issue  an 
order  vacating  the  writ  of  attachment  £n.  March  11, 1872. 
Am'd.  1873-4,  308;  1873-4,  406. 

Cal.Rep.Cit.     64.296;     64.297;     77,218;     97.    66;   '99,    IS4 
122,  161;  122.  208. 

Prac.  Act,  sec.  122.  Bn.  April  29, 1861.  Am'd.  1858,  15S; 
1860,  301. 

CaLRep.Clt.  7.  618 ;  44,  170. 

There  was  another  sectl6n  539  adopted  at  the  same 
session,  amendments  1873-4,  p.  308,  but  was  repealed  by 
the  above:    Goodwin  v.  Buckley,  54  Cal.  295. 

Undertaking,  generally:    Sec.  581,  subd.  1. 

Sureties,  Justification  of:  Ante,  sees.  259,  subd.  8,  496; 
qualifications  of:     Sec.  1057. 

Undertaking  to  discharge  attachment:    Post,  sec.  566. 

Counter-undertaking  to  prevent  levy:     Post,  sec.  640. 

Dismissal  of  action  on — Clerk  is  to  hand  undertaking  to 
defendant:     Sec.  581,  subd.  1. 
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S640.  Writ,  to  whom  directed  and  what  to  state.  The 
writ  miiBt  be  directed  to  the  sheriff  of  any  county  In 
which  property  of  such  defendant  may  be,  and  must  require 
talm  to  attach  and  safely  keep  all  the  property  of  such 
defendant  within  his  county  not  exempt  from  execution, 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  plain- 
tiff's demand,  the  amount  of  which  must  be  stated  in  con- 
formity with  the  complaint,  unless  the  defendant  give  him 
eecurlty  by  the  undertaking  of  at  least  two  sufficient  sure- 
ties. In  an  amount  sufficient  to  satisfy  such  demand,  besides 
costs,  or  In  an  amount  equal  to  the  value  of  the  property 
which  has  been  or  is  about  to  be  attached;  In  which  case, 
to  take  such  undertaking.  Several  writs  may  be  Issued  at 
the  same  time  to  the  sheriffs  of  different  counties.  En. 
March  11,  1872. 

64,  408; 
96,  449 ; 


Cal.Rep.Cit.  56,  877 ;  67,  169 

65,  88;  88,  896;  86,  872 

97,  98 ;  108.  177 ;  120,  413 

122,  97  :  122.  151 ;  123,  246 

187,  648;  187,  649. 


64,  406;  64.  407 
S8.  107 ;  95,  448 
120.  414  ;  120.  621 
132,  126 ;  132,  129 


121.  421 : 
133.  112 ; 


Prac.  Act,  sec.  123.    En.  April  29,  1851.    Am'd.  1860,  315. 

Writ,  seal  necessary  to:    Ante,  sec.  153,  subd.  1. 

Sheriff,  duties  of,  excused  only  by  written  directions: 
Pol.  Ck>de,  sec.  4185;  when  must  show  process:  Pol.  Code, 
sec.  4188. 

Bhcemptions  from  execution:    Post,  sec.  690. 

Bond  for  release  after  appearance:    Post,  sec.  566. 

S  541.  Shares  of  stock  and  debts  due  defendant,  how 
attached  and  disposed  of.  The  rights  or  shares  which  the 
defendant  may  have  in  the  stock  of  any  corporation  or  com- 
pany, together  with  the  interest  and  profit  thereon,  and  all 
debts  due  such  defendant,  and  all  other  property  in  this 
state  of  such  defendant  not  exempt  from  execution,  may 
be  attached,  and  If  Judgment  be  recovered,  be  sold  to  satisfy 
the  Judgment  and  execution.    En.  March  11,  1872. 

CalJlep.Clt.  67,  255. 

Prac.  Act,  sec.  124.    En.  April  29,  1851. 
CaI.Rep.Cit.  13,  22;  34,  87. 

Stocks  or  shares,  how  attached:  Post,  sec.  542,  subd.  4. 
Debts  and  credits,  etc.,  how  attached:   Post,  sec.  642, 
subd.  6. 
Garnishment,  generally:  Post,  sees.  643-546. 
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S  542.     How  real  and  personal  property  shall  be  attached. 

The  sheriff  to  whom  the  writ  is  directed  and  delivered, 
must  execute  the  same  without  delay,  and  if  the  undertak- 
ing mentioned  in  section  five  hundred  and  forty  be  not 
given,  as  follows: 

1.  Real  property,  standing  upon  the  records  of  the 
county  in  the  name  of  the  defendant,  must  be  attached,  by 
filing  with  the  recorder  of  the  county  a  copy  of  the  writ, 
together  with  a  description  of  the  property  attached,  and  a 
notice  that  it  is  attached;  and  by  leaving  a  similar  copy  of 
the  writ,  description,  and  notice  with  an  occupant  of  the 
property,  if  there  is  one;  if  not,  then  by  posting  the  same  in 
a  conspicuous  place  on  the  property  attached. 

2.  Real  property,  or  an  interest  therein*  belonging  to 
the  defendant,  and  held  by  any  other  person,  or  standing 
on  the  records  of  the  county  in  the  name  of  any  other  per- 
son, must  be  attached,  by  filing  with  the  recorder  of  the 
county  a  copy  of  the  writ,  together  with  a  description  of 
the  property,  and  a  notice  that  such  real  property,  and  any 
interest  of  the  defendant  therein,  held  by  or  standing  In  the 
name  of  such  other  person  (naming  him),  are  attached; 
and  by  leaving  with  the  occupant,  if  any,  and  with  such 
other  person,  or  his  agent,  if  known  within  the  county,  or 
at  the  residence  of  either,  if  within  the  county,  a  copy  of 
the  writ,  with  a  similar  description  and  notice.  If  there  is 
no  occupant  of  the  property,  a  copy  of  the  writ,  together 
with  such  description  and  notice,  must  be  posted  in  a  con- 
spicuous place  upon  the  property.  The  recorder  must  in- 
dex such  attachment  when  filed,  in  the  names,  both  of  the 
defendant  and  of  the  person  by  whom  the  property  is  held 
or  in  whose  name  it  stands  on  the  records. 

3.  Personal  property,  capable  of  manual  delivery,  must 
be  attached  by  taking  it  into  custody. 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  ot 
any  corporation  or  company,  must  be  attached  by  leaving 
with  the  president,  or  other  head  of  the  same,  or  the  secre- 
tary, cashier,  or  other  managing  agent  thereof,  a  copy  of 
the  writ,  and  a  notice  stating  that  the  stock  or  interest 
»f  the  defendant  is  attached,  in  purauance  of  such  writ. 

5.  Debts  and  credits  and  other  personal  property,  not 
capable  of  manual  delivery,  must  be  attached  by  leaving 
with  the  person  owing  such  debts,  or  having  in  his  posses^ 
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slozi,  or  under  his  control,  such  credits  and  other  personal 
proi>ert7,  or  with  his  agent,  a  copy  of  the  writ,  and  a  notice 
that  the  debts  owing  by  him  to  the  defendant,  or  the  credits 
and  other  personal  property  In  his  possession,  or  under 
his  control,  belonging  to  the  defendant,  are  attached  in 
pursuance  of  such  writ,  except  In  the  case  of  attachment  of 
growing  crops,  a  copy  of  the  writ,  together  with  a  descrip- 
tion of  the  property  attached,  and  a  notice  that  it  is  at- 
tached, shall  be  recorded  the  same  as  in  the  attachment 
of  real  property.    En.  March  11,  1872.    Am'd.  1903,  167. 

Ca1.Rep.CIt.  54.  842;  57,  195;  57.  256;  96,  267;  101,  227; 

111.  258;  119.  198;  138.  194.   Subd.  1  —  66,  208;  71.  306; 

72.  496;   80.  466;  88,  107;  99.  166;   99,  644;  119.  193. 

Subd.  2  —  72.  497.  Subd.  3  —  57,  255;  111,  381;  116,  213; 

131,  89;  133,  317.  Subd.  4—122,  469;  133,  317.  Subd.  5— 

65.  303;  77,  655;  90,  568;  95,  531;  103,  656;  111,  235; 
121,  351. 

Prac  Act,  sec.  126.    En.  April  29,  1851.    Am'd.  1862,  668. 

CaI.Rep.Cit.       1,     96;       8,     26;     19,    44;     34,     87;     84.607; 
88,  163;     88.  164;     43,  579. 

Attachment  lien,  officer's:  Civ.  Code,  sec.  3057;  leviable 
interest,  in  mortgaged  property:  Civ.  Code,  sees.  2968-2970; 
fraudulent  transfers:  Civ.  Code,  sees.  1227,  3431,  3439-42. 

S  543.  Attorney  to  give  written  Instructions  to  sheriff 
what  to  attach.  Upon  receiving  information  in  writing 
from  the  plaintifC  or  his  attorney,  that  any  person  has  in 
his  possession  or  under  his  control  any  credits  or  other  per- 
sonal property  belonging  to  the  defendant,  or  is  owing  any 
debt  to  the  defendant,  the  sheriff  must  serve  upon  such  per- 
son a  copy  of  the  writ  and  a  notice  that  such  credits,  or 
other  property,  or  debts,  as  the  case  may  be,  are  attached. 
in  pursuance  of  such  writ.    £:n.  March  11,  1872. 

Cal.Rep.Cit.  90,  668;  108.  254. 

Prac.  Act,  sec.  126.    En.  April  29,  1851. 

Cal.Rep.Clt.  34.  298;  84,  299;  38.  153. 

1544.  Garnishment,  when  garnishee  liable  to  plaintiff. 
All  persons  having  in  their  possession  or  under  their  con- 
trol any  credits  or  other  personal  property  belonging  to  the 
defendant,  or  owing  any  debts  to  the  defendant,  at  the  time 
of  service  upon  them  of  a  copy  of  the  writ  and  notice, 
as  provided  in  the  last  two  sections,  shall  be,  unless  such 
property  be  delivered  up  or  transferred,  or  such  debts  be 
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paid  to  the  sheriff,  liable  to  the  plaintiff  for  the  amount  of 
such  credits,  property,  or  debts,  until  the  attachment  be 
discharged,  or  any  Judgment  recovered  by  him  be  satis- 
fied.   En.  March  11,  1872. 

Gal.Rep.Cit.  88,  526 ;  90,  568 ;  109,  88 ;  116.  372 ;  116>  874 ; 
128,  166 ;  128,  166 ;  128,  167 ;  138.  185 ;  138.  194. 

Prac.  Act,  sec.  127.  En.  April  29,  1851. 

Cal.Rep.Clt.  1,  96;  9,  266;  38.  612. 

Similar  provision  as  to  execution:  Post,  sec.  716. 

S  545.  Citation  to  garnishee  to  appear  before  a  court  or 
Judge.  Any  person  owing  debts  to  the  defendant,  or  hav- 
ing in  his  possession  or  under  his  control  any  credits  or 
other  personal  property  belonging  to  the  defendant,  may 
be  required  to  attend  before  the  court  or  Judge,  or  a  referee 
appointed  by  the  court  or  judge,  and  be  examined  on  oath 
respecting  the  same.  The  defendant  may  also  be  required 
to  attend,  for  the  purpose  of  giving  Information  respect- 
ing his  property,  and  may  be  examined  on  oath.  The  court 
or  Judge  may,  after  such  examination,  order  personal  prop- 
erty, capable  of  manual  delivery,  to  be  delivered  to  the 
sheriff  on  such  terms  as  may  be  Just,  having  reference  to 
any  liens  thereon  or  claims  against  the  same,  and  a  memo- 
randimi  to  be  given  of  all  other  personal  property,  con- 
taining the  amount  and  description  thereof.  En.  March 
11,  1872. 

Cal.Rep.Clt.     61,  317;     90.  668;  128,  165;  l29,  166;  128,  167; 
183.  317. 

Prac.  Act,  sec.  128.  En.  April  29,  1851.  Am'd.  1S55,  197. 

Cal.Rep.Cit.  1,  96;  9,  266;  9,  266;  84,  607. 

Compare,  proceedings  supplementary  to  execution:  Post, 
sees.  714-721. 

§  546.  Inventory,  how  made.  Party  refusing  to  give 
memorandum  may  be  compelled  to  pay  costs.  The  sheriff 
must  make  a  full  Inventory  of  the  property  attached,  and 
return  the  same  with  the  writ  To  enable  him  to  make 
such  return  as  to  debts  and  credits  attached,  he  must  re- 
quest, at  the  time  of  service,  the  party  owing  the  debt  or 
having  the  credit  to  give  him  a  memorandum,  stating  the 
amount  and  description  of  each;  and  if  such  fhemorandum 
be  refused,  he  must  return  the  fact  of  refusal  with  the  writ 
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The  party  refusing  to  give  the  memorandum  may  be 
required  to  pay  the  costs  of  any  proceedings  taken  for  the 
purpose  of  obtaining  information  respecting  the  amounts 
and  description  of  such  debt  or  credit.    En.  March  11, 1872. 

Ca1.Rep.Cit.  68.  S56;  90,  568;  128.  166;  128.  167 • 

Prac  Act,  sec.  129.    En.  April  29,  1851. 
Return  of  writ,  generally:  See  infra,  sec.  659. 

S  547.  Perishable  property,  how  sold.  Accounts  without 
suit  to  be  collected.  If  any  of  the  property  attached  be 
perishable,  the  sherifl?  must  sell  the  same  in  the  manner  in 
which  such  property  is  sold  on  execution.  The  proceeds 
and  other  property  attached  by  him  must  be  retained  by 
him  to  answer  any  Judgment  that  may  be  recovered  in  the 
action,  unless  sooner  subjected  to  execution  upon  another 
Judgment,  recovered  previous  to  the  issuing  of  the  attach- 
ment Debts  and  credits  attached  may  be  collected  by 
him,  if  the  same  can  be  done  without  suit.  The  sheriff's 
receipt  is  a  sufficient  discharge  for  the  amount  paid.  En. 
March  11,  1872. 

Cal.Rep.Cit.  185.  98;  186.  99. 

Prac.  Act,  sec.  130.    En.  April  29,  1851. 

CaI.Rep.Clt.  1,  96;  9.  551. 

1 548.  Property  attached  may  be  sold  as  under  execu- 
tion, if  the  Interest  of  the  parties  require.  Whenever 
property  has  been  taken  by  an  officer  under  a  writ  of  attach- 
ment, and  it  is  made  to  appear  satisfactorily  to  the  court 
or  a  Judge  thereof,  that  the  interest  of  the  parties  to  the 
action  will  be  subserved  by  a  sale  thereof,  the  court  or 
Judge  may  order  such  property  to  be  sol^d  in  the  same  man- 
ner as  property  is  sold  under  an  execution,  and  the  pro- 
ceeds to  be  deposited  in  the  court,  to  abide  the  Judgment 
in  the  action.  Such  order  can  be  made  only  upon  notice 
to  the  adverse  party  or  his  attorney,  in  case  such  party 
has  been  personally  served  with  a  summons  in  the  action. 
En.  March  11,  1872.    Am'd.  1880,  4. 

CalJlf>p.Clt.  136.  99. 

S549.  When  property  claimed  by  a  third  party,  how 
tried.  If  any  personal  property  attached  be  claimed  by  a 
third  person  as  his  property,  the  same  rules  shall  prevail  as 
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to  the  contents  and  making  of  said  claim,  and  as  to  tbe 
holding  of  said  property,  as  In  case  of  a  claim  after  levy 
upon  execution,  as  provided  for  in  section  six  hundred  and 
eighty-nine  of  the  Code  of  Civil  Procedure.  Bn.  March  U, 
1872.     AmU  1891,  20. 

Cal.Rep.Cit.  97,  483;  117,  40;  122,  884;  126,  42., 

Prac.  Act,  sec.  131.    En.  April  29,  1861. 

Sureties  on  indemnity. — If  sheriff  gives  to  sureties  no- 
tice of  action  brought  against  him,  the  sureties  are  liable 
on  the  Judgment:  Post,  sec.  1055. 

S  550.  If  plaintiff  obtains  Judgment,  how  satisfied.  If 
judgment  be  recovered  by  the  plaintiff,  the  sheriff  most 
satisfy  the  same  out  of  the  property  attached  by  him 
which  has  not  been  delivered  to  the  defendant  or  a  claim- 
ant as  hereinbefore  provided,  or  subjected  to  execution  on 
another  Judgment,  recovered  previous  to  the  issuing  of  the 
attachment,  if  it  be  sufficient  for  that  purpose: 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all 
sales  of  perishable  property  sold  by  him,  or  of  any  debts  or 
credits  collected  by  him,  or  so  much  as  shall  be  necessary 
to  satisfy  the  Judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall 
have  been  issued  on  the  judgment,  he  must  sell  under  the 
execution  so' much  of  the  property,  real  or  personal,  as  may 
be  necessary  to  satisfy  the  balance.  If  enough  for  that  pur> 
pose  remain  in  his  hands.  Notices  of  the  sales  must  be 
given,  and  the  sales  conducted  as  in  other  cases  of  sales 
on  execution.    En.  March  11,  1872. 

Cal.Rep.ClL  72,  70;  122,  471. 

Prac.  Act,  sec.  182.    En.  April  29,  1861. 

Cal.Rep.Clt.  9,  551. 

Disposition  of  proceeds. — ^Action  against  sheriff  for 
amount,  and  twenty-five  per  cent  damages,  and  ten  per 
cent,  per  month  interest,  if  he  neglect  to  pay  over  moneys: 
Pol.  Code,  sec.  4181;  preference,  claim  for  labor,  wages, 
etc.,  sec.  1206. 

Sales  on  execution:    Post,  sees.  692-709. 

S  551.    When  there  remains  a  balance  due,  how  collected. 

If,  after  selling  all  the  property  attached  by  him  remalnloc 
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in  his  hands,  and  applying  the  proceeds,  together  with  the 
proceeds  of  any  debts  or  credits  collected  by  him,  deducting 
his  fees,  to  the  payment  of  the  Judgment,  any  balance  shall 
remain  due,  the  sheriff  must  proceed  to  collect  such  bal- 
ance as  upon  an  execution  in  other  cases.  Whenever  the 
judgment  shall  have  been  paid,  the  sheriff,  upon  reasonable 
demand,  must  deliver  over  to  the  defendant  the  attached 
property  remaining  in  his  hands,  and  any  proceeds  of  the 
property  attached  unapplied  on  the  Judgment.  En.  March 
U,  1872. 

Prac.  Act,  sec.  133.    En.  Apdl  29, 1851. 
Cal.Rep.Cit.  46.  616. 

Proceedings  supplementary  to  execution:  Post,  sees.  714 
et  seq. 

f  552.  When  suits  may  be  commenced  on  the  undertak- 
ing. If  the  execution  be  returned  unsatisfied  in  whole  or 
in  part,  the  plaintiff  may  prosecute  any  undertaking  given 
pursuant  to  section  five  hundred  and  forty,  or  section  five 
hundred  and  fifty-five,  or  he  may  proceed  as  in  other  cases 
uiK>n  the  return  of  an  execution.    En.  March  11,  1872. 

Cal.Rep.Cit.     67,169;     71,806;     79.669;     95,448;     95.449; 
123.  245. 

Prac.  Act,  sec.  134.    En.  April  29,  1851. 

SS63.  If  defendant  recover  Judgment,  what  the  sheriff 
Is  to  deliver.  If  the  defendant  recover  Judgment  against 
the  plaintiff,  any  undertaking  received  in  the  action,  all  the 
proceeds  of  sales  and  money  collected  by  the  sheriff,  and  all 
the  property  attached  remaining  in  the  sheriff's  hands, 
must  be  delivered  to  the  defendant  or  his  agent.  The  order 
of  attachment  shall  be  discharged,  and  the  property  re- 
leased therefrom.    En.  March  11, 1872. 

CalJUp.Cit.     76,  664;     76,  665;  123.    94;  128.    96;  133,  112; 
188,  118. 

Prac.  Act,  sec.  135.    En.  April  29,  1851. 

$554.  Proceedings  to  release  attachment,  before  whom 
taken.  Whenever  the  defendant  has  appeared  in  the  action 
he  may,  upon  reasonable  notice  to  the  plaintiff,  apply  to 
the  court  in  which  the  action  is  pending,  or  to  the  Judge 
thereof,  for  an  order  to  discharge  the  attachment,  wholly 
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or  in  part;  and  upon  the  execution  of  the  undertaking  men- 
tioned in  the  next  section,  an  order  may  be  made,  releasing 
from  the  operation  of  the  attachment  any  or  all  of  the  prop- 
erty attached;  and  all  of  the  property  so  released,  and  all 
of  the  proceeds  of  the  sales  thereof,  must  be  dellTered  to 
the  defendant,  upon  the  Justification  of  the  sureties  on  the 
undertaking,  If  required  by  the  plaintift.  Exl  March  11, 
1872.    Am'd.  1880,  4. 

Cal.Rep.Clt.     63,640;     64,407;     72,664;     79,668;     86.872; 
95,  448;  119,     49;  123,    94;  123,  242;  123,  244;  128,  246; 
134,  611;  184,  612. 

Prac.  Act,  sec.  136.  En.  April  29,  1851.  Am'd.  1864,  61; 
1863,  305. 

Cal.Rep.Clt.  1,  837 ;  28,  661 ;  Si,  270.  , 

Appearance:  Post,  sec.  1014. 

S  555.  Attachment,  in  what  cases  It  may  be  released 
and  upon  what  terms.  Before  making  such  order,  the  court 
or  Judge  must  require  an  undertaking  on  behalf  of  the  de- 
fendant, by  at  least  two  sureties,  residents  and  freehold- 
ers, or  householders,  in  the  state,  to  the  effect  that  in  case 
the  plain tift  recover  Judgment  in  the  action,  defendant  will, 
on  demand,  re-deliver  the  attached  property  so  released  to 
the  proper  officer,  to  be  applied  to  the  payment  of  the  Judg- 
ment, or  in  default  thereof,  that  the  defendant  and  sureties 
will,  on  demand,  pay  to  the  plaintiff  the  full  value  of  the 
property  released.  The  court  or  Judge  making  such  order 
may  fix  the  sum  for  which  the  undertaking  must  be  exe- 
cuted, and  if  necessary  in  fixing  such  sum  to  know  the 
value  of  the  property  released,  the  same  may  be  appraised 
by  one  or  more  disinterested  persons,  to  be  appointed  for 
that  purpose.  The  sureties  may  be  required  to  Justify  before 
the  court  or  Judge,  and  the  property  attached  cannot  be  re- 
leased from  the  attachment  without  their  Justification,  if 
the  same  be  required.  En.  March  11,  1872.  Am'd.  1873-4, 
808. 


Cal.Rep.Clt.  54,  604 

78.  448  ;  79,  558 

119,  49;  119,  61 


67,159;  68,344;  63,540;  72,664: 

79,  66D ;  86,  372 ;  95,  448 ;  95,  449 ; 

128.  94;  123,  242;  128,  246;  134,  611. 


Prac.  Act,  sec.  137.  En.  April  29,  1851.  Am'd.  1864,  61; 
1863,  805;  1864,  44. 

CalJtflp.Clt.  1,  384;  1,  335;  IX,  276;  22,  634. 
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Undertaking  to  prevent  attachment:    Sec.  540. 

Court  commiBSioners,  power  to  take  bonds,  examine 
sureties,  etc.:    Sec.  259^  subd.  3. 

Sureties,  qualifications  of:  Ante,  sees.  494;  post,  sec 
1067. 

Justification:  Ante,  sees.  259,  subd.  8,  494;  post,  sec.  941. 

S  556.  When  a  motion  to  discharge  attachment  may  be 
made  and  upon  what  grounds.  Tbe  defendant  may  also  at 
any  time,  either  before  or  after  the  release  of  the  attached 
property,  or  before  any  attachment  shall  have  been  ac- 
tually levied,  apply  on  motion,  upon  reasonable  notice  to 
the  plaintiff,  to  the  court  In  which  the  action  Is  brought,  or 
to  a  Judge  thereof,  that  the  writ  of  attachment  be  dis- 
charged on  the  ground  that  the  same  was  improperly  or 
Irregularly  Issued.  Bn.  March  11,  1872.  Am'd.  1873-4,  809; 
1880,  4. 

Cal.Rep.Clt     68,188;     72.5^4;     76,290;     97,    99;  122,    96; 
187,  418;  137.  419. 

Prac.  Act,  sec.  138.    En.  April  29,  1851.    Am'd.  1854,  61; 
1868,  163;  1860,  301. 
Cal.Rep.Clt.  38,  210  ^ 

S  557.  When  motion  mkde  on  affidavit,  It  may  be  opposed 
.by  affidavit.  If  the  motion  be  made  upon  affidavits  on  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff  may 
opi>ose  the  same  by  affidavits  or  other  evidence.  In  addition 
to  thoee  on  which  the  attachment  was  made.  En.  March 
11,  1872. 

GalJlep.Clt  84,  176;  89,  486;  187,  418. 

Prac  Act,  sec.  139.  En.  April  29, 1861.  Am'd.  1868, 153; 
1860,  301. 

On  affidavits,  compare  application  to  dissolve  Injunction: 
Ante,  sec  632. 

S55&  When  writ  must  be  discharged.  If,  upon  such 
application,  it  satisfactorily  appears  that  the  writ  of  attach- 
ment was  improperly  or  irregularly  issued,  it  must  be  dis- 
charged.   En.  March  11,  1872. 

CaI.Rep.Cit  72,  664;  97,  99;  122.  209;  137,  418;  137.  419. 

Prac  Act,  sec  140.  Bn.  April  29, 186L  Am'd.  1868, 164; 
1860,  301. 

CaLRep.Cit  74,  667. 
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$659.  When  writ  to  be  returned.  The  eherilC  must 
return  the  writ  of  attachment  with  the  summons,  if  issaed 
at  the  same  time;  otherwise,  within  twenty  days  after  its 
receipt,  with  a  certificate  of  his  proceedings  indorsed 
thereon  or  attached  thereto;  and  whenever  an  order  has 
been  made  dischar^n^:  or  releasing  an  attachment  npoa 
real  property,  a  certified  copy  of  such  order  may  be  filed  In 
the  offices  of  the  county  recorders  in  which  the  notices  o£ 
attachment  have  been  filed,  and  be  indexed  in  like  manner. 
En.  March  11,  1872.     Am'd.  1875-6,  91. 

Cal.Rep.Clt  80.  466. 

Prac.  Act,  sec.  141.    Bn.  April  29,  1851. 

Cal.R6p.Clt.  48,  580. 

Notices  of  attachment  filed:  Ante,  sec  642,  eubds.  1,  8. 
Return  of  inventory  with  writ:  See  supra,  sec  646. 
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RBCEIVBRS. 

I  564.  Appointment  of  receiver. 

S  666.  Appointment  of  receivers  upon  dlasolation  of  oorporatlons. 

I  666.  Who  shall  not  be  appointed. 

i  667.  Oath  and  undertaking.. 

i  568.  Powers  of  receivers. 

S  669.  Investment  of  funds. 

S  564.  Appointment  of  receiver.  A  receiyer  may  be 
appointed  by  the  court  in  which  an  action  is  pending,  or 
by  the  Judge  thereof: 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent 
purchase  of  property,  or  by  a  creditor  to  subject  any  prop- 
erty or  fund  to  his  claim,  or  between  partners  or  others 
Jointly  owning  or  interested  in  any  property  or  fund,  on 
the  application  of  the  plaintiff,  or  of  any  party  whose  right 
to  or  interest  in  the  property  or  fund,  or  the  proceeds 
thereof,  is  probable,  and  where  it  is  shown- that  the  property 
or  fund  is  in  danger  of  being  lost,  removed,  or  materially 
injured; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
mortgage  and  sale  of  the  mortgaged  property,  where  it 
appears  that  the  mortgaged  property  is  in  danger  of  being 
lost,  removed,  or  materially  injured,  or  that  the  condition 
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of  the  mortgage  has  not  been  performed,  and  that  the  prop- 
erty is  probably  Inaafflcient  to  discharge  the  mortgage 
debt; 

8.    After  judgment,  to  carry  the  Judgment  into  effect; 

4.  Afier  judgment,  to  dispose  of  the  property  according 
to  the  judgment,  or  to  preserve  it  during  the  pendency  of 
an  appeal,  or  in  proceedings  in  aid  of  execution,  when  an 
execution  has  been  returned  unsatisfied,  or  when  the  Judg- 
ment debtor  refuses  to  apply  his  property  in  satisfaction  of 
the  judgment; 

6.  In  the  cases  when  a  corporation  has  been  dissolved, 
or  is  Insolvent,  or  in  imminent  danger  of  insolvency,  or  has 
forfeited  its  corporate  rights; 

(L  In  all  other  cases  where  receivers  have  heretofore 
been  appointed  by  the  usages  of  courts  of  equity.  Bn. 
March  11,  1872. 


Gal.Rep.Clt.     68,551;     68,663;     68,664;     64,287 


66,  456 

75.  822 
108,  435 
129.  565 

98.  495 
123,  236 

SuIhL  4 

84,  855 

85,  86 


56,     29;     56,  627;     60,  227;     71.  272 

84,856;  84,857;  84.860;  84,374 
110,  141 ;  120.  618 ;  121,  645 ;  123,  237 
130.  699;  138,  288.      Subd.  2  —  57,  624 

99,  410 ;  115,  94 ;  120,  616  ;  121,  644 
129.  665.  Subd.  8-110,  144;  121,  41 
—  67.  622;     72.  676;     78.  868.      Subd.  5  —  63,  660; 

86,     86;  110.  140;  129,  632.      Subd.  6  —  66.  615; 

96,  276;  115.  274. 


64,  288; 

72.  673; 

96,  278; 
123,  238; 

66,  433; 
123.  235; 
130,  599. 


Prac  Act,  sec.  143.    En.  April  29,  1851.    Am'd.  1854,  61. 

Oal.Rep.Clt.     £0,    56;     22,198;     25,    16;     54,287;     54,288; 
64t  289. 

S565.  Appointment  of  receivers  upon  dissolution  of 
corporations.  Upon  the  dissolution  of  any  corporation, 
the  superior  court  of  the  county  in  which  the  corporation 
carries  on  its  business,  or  has  its  principal  place  of  business. 
on  application  of  any  creditor  of  the  corporation,  or  of 
any  stockholder  or  member  thereof,  may  appoint  one  or 
more  persons  to  be  receivers  or  trustees  of  the  corporation, 
to  take  charge  of  the  estate  and  effects  thereof,  and  to 
collect  the  debts  and  property  due  and  belonging  to  tl^ 
corporation,  and  to  pay  the  outstanding  debts  thereof, 
and  to  divide  the  moneys  and  other  property  that  shall 
remain  over,  among  the  stockholders  or  members.  Bn. 
March  U,  1872.    Am'd.  1880,  4. 

CaLRep.Clt.     84.  366 ;     84.  369  ;     84,  370 ;     84.  880 ;  100,  119 ; 
101,  148;  108.  486;  108.  437;  129,  631. 

Coda  ClT.  Proc.— 18. 
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Dissolution,  involuntary:  Civ.  Code,  sees.  399,  400,  and 
this  code,  post,  sees.  802  et  soq.;  voluntary:  Sees.  1227  et 
seq.,  post. 

S  566.    Who  shall  not  be  appointed.    No  party,  or  attor> 
ney,  or  person  interested  in  an  action,  or  related  to  any 
judge  of  the  court  by  consanguinity  or  affinity  within  the 
third  degree,  can  be  appointed  receiver  therein  witliont 
the  written  consent  of  the  parties,  filed  with  the  clerk. 
If  a  receiver  be  appointed  upon  an  ex.  parte  application,  the 
court,  before  making  the  order,  may  require  from    the 
applicant  an  undertaking,  with  sufficient  sureties,  in   an 
amount  to  be  fixed,  by  the  court,  to  the  effect  that  tiie 
applicant  will  pay  to  the  defendant  all  damages  he  may 
sustain  by  reason  of  the  appointment  of  such  receiver  and 
the  entry  by  him  upon  his  duties,  in  case  the  applicant  shall 
have  procured  such  appointment  wrongfully,  maliciously, 
or  without  sufficient  cause;  and  the  court  may.  In  its  die- 
cretion,  at  any  time  after  said  appointment,  require  an 
additional  undertaking.    Bn.  March  11,  1872.    Am'd.  1873-1, 
809;  1897,  60. 

Cal.Rep.Clt.  66,  627;  60,  227;  64,  626;  84,  866. 

§  567.  Oath  and  undertaking.  Before  entering  upon  his 
duties,  the  receiver  must  be  sworn  to  perform  them  taithr 
fully,  and  with  one  or  more  sureties,  approved  by  the  ooort 
or  Judge,  execute  an  undertaking  to  such  person,  and  in 
such  sum  as  the  court  or  judge  may  direct,  to  the  eifect 
that  he  will  faithfully  discharge  the  duties  of  receiver  In 
the  action,  and  obey  the  orders  of  the  court  therein.  EIn. 
March  11, 1872. 

Undertaking,  generally. — By  Political  Code,  sec.  981,  "the 
provisions  of  this  article  apply  to  the  bonds  of  receivers, 
executors,  administrators,  and  guardians."  The  article 
referred  to  is  part  3,  c.  7,  art  9,  and  comprises  Political 
Code,  sees.  947  to  986  inclusive.  Many  of  those  provisions 
seiem  quite  inapplicable  to  the  undertaking  of  receivers, 
etc.,  and  want  of  space  prevents  the  insertion  of  the  whole 
in  this  place.  By  Political  Code,  sec.  982,  bonds  or  under- 
takings given  by  trustees,  receivers,  assignees,  or  officers 
of  a  court,  are  to  be  in  the  name  of  the  state  of  California, 
and  may  by  order  of  the  court  be  prosecuted  for  the  benefit 
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of  any  peraon  interested.    Undertakings,  generally:  Post, 
see.  941. 

S  568.  Powers  of  receivers.  The  receiver  has,  under  the 
oontrol  of  the  court,  power  to  bring  and  defend  actions  in 
his  own  name*  as  receiyer;  to  take  and  keep  possession  of 
the  property,  to  receive  rents,  collect  debts,  to  compound 
for  and  compromise  the  same,  to  make  transfers,  and 
generally  to  do  such  acts  respecting  the  property  as  the 
court  may  authorize.    En.  March  11,  1872. 

GalJtep.Clt     84,    11;     91.  456;  118,  515;  116,  866;  116,  867; 
120,  476. 

§569.  Investment  of  funds.  Funds  in  the  hands  of  a 
receiver  may  be  invested  upon  interest,  by  order  of  the 
court;  but  no  such  order  can  be  made,  except  upon  the 
consent  of  all  the  parties  to  the  action.  Bhi.  March.  11, 
1872. 

CaLa^.Cit.  66,  627. 


i 


CHAPTER  VL 

DBPOSIT  IN  COUBT. 

672.    Depoilt  in  oonrt 

678.    Money  paid  to  clerk  must  be  depoeltad  with  oountj  treasurer. 

674.     Manner  of  enforcing  the  order. 


§572.  Deposit  In  court.  When  it  Is  admitted  by  the 
pleading,  or  shown  upon  the  examination  of  a  party,  that 
he  has  in  his  possession,  or  under  his  control,  any  money 
or  other  thing  capable  of  delivery,  which,  being  the 
subject  of  litigation,  is  held  by  him  as  trustee  for  another 
party,  or  which  belongs  or  is  due  to  another  party,  the 
court  may  order  the  same,  upon  motion,  to  be  deposited  in 
court  or  delivered  to  such  party,  upon  such  conditions  as 
may  be  Just,  subject  to  the  further  direction  of  the  court 
En.  March  11,  1872. 

Cal.R«p.Clt  61.  446;  71,  271;  71,  272;  71,  278;  78,  269. 

Prac  Act,  sec.  142.    En.  April  29,  1851. 

Deposit  with  clerk:    See,  further,  post,  sec  2104. 

1 573.  Money  paid  to  clerk  must  be  deposited  with  county 
treasurer.    If  the  money  is  deposited  in  court,  it  must  be 
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pidd  to  the  clerk,  who  must  deposit  It  with  the  county 
treasurer,  by  him  to  be  held  subject  to  the  order  of  tbe 
court.  For  the  safekeeping  of  the  money  deposited  with 
him  the  treasurer  Is  liable  on  his  official  bond.  B^n.  March 
11, 1872. 

Cal.Rep.Git.  61,  446;  78,  269. 

Deposit  with  clerk:    Post,  sec.  2104. 

1 574.  Manner  of  enforcing  the  order.  Whenever  in  the 
exercise  of  its  authority,  a  court  has  ordered  the  deposit 
or  deiiTcry  of  money  or  other  thing,  and  the  order  is 
disobeyed,  the  court,  beside  punishing  the  disobedience^ 
may  make  an  order  requiring  the  sheriff  to  take  the  money 
or  thing  and  deposit  or  deliver  it  in  conformity  with  the 
direction  of  the  coiurt.    En.  March  11,  1872* 

Cal.Rep.Cit.  61,  446;  67,  622;  99,  275. 

Punishing  the  disobedience,  contempt:    Sec.  1209. 
Sheriff's  duties,  as  to  official  moneys:     Pol.  Ck>de,  sec 
4181. 
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TITLE  VIIL 

OF  THB  TRIAL.  AND  JUDGMENT  IN  CIVIL  ACTIONS. 

Ciiapter  L    Judgment  in  General,  S|  677-582. 

n.    Judgment  Upon  Failure  to  Answer,  S  585. 
IIL    Issues — ^the  Modes  of  Trial  and  Postponements, 
SS  688-596. 

IV.  Trial  by  Jury,  ||  600-628. 

V.  Trial  by  the  Court,  S§  631-686. 

VL    Of  References  and  Trials  by  Referees,  Sl  688- 

645. 
Vn.    FxoTislons  Relating  to  Trials  in  General,  St  646- 

668%. 
VnL    Tbe  Manner  of  Giving  and  Bntering  Judgment, 

tS  664-680%.  • 

CHAPTER   I. 

JUDOMBNT  IN  GENERAL. 

f  577.  Judgment  defined. 

I  678.  Judgment  may  be  for  or  against  one  of  tlie  parties, 

f  679.  Judgment  may  be  against  one  party  and  action  proceed  as 
to  others. 

(680.  The  relief  to  be  awarded  to  the  plaintiff. 

681.  Action  may  be  dismissed  or  nonsuit  entered. 

682.  AU  other  judgments  are  on  the  merits. 

S  577.  Judgment  defined.  A  Judgment  Is  the  final  deter- 
mination of  the  rights  of  the  parties  In  an  action  or  pro- 
ceeding.   En.  March  11,  1872. 

Cal.Rep.Cit.     68,508;     80,170;     89,486;     93,661;     98,639; 
99,  282;  119,  440;  126,    68;  128,  167;  188.  108;  134,  124; 
184,  468. 

Prac.  Act,  sec  144.    En.  April  29,  1851. 

CaUteP-Clt       8,216;     12,468;     20,    66;     20,    66;     27,284; 
28,    86;     44,    87;     46,208. 

Judgment,  confession,  by:  Post,  sec.  1132;  default,  by: 
Post,  sec.  685;  demurrer,  on:  Post,  sec.  636;  estoppel  as  to: 
Post,  sec.  1908;  generally:  Post,  sec.  664;  nonsuit:  Post, 
sec.  581?  on  trial  by  court:  Post,  sec.  633;  on  trial  by  Jury: 
Post,  sec.  664. 

Order  defined:    Post,  sec.  1003. 

Final  Judgment:  See,  also,  post,  sees.  664,  939. 
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S  578.    Judgment   may   be   for   or   against   one    of    the 

parties.    Judgment  may  be  given  for  or  against  one   or 

more  of  several  plaintiffs,  and  for  or  against  one  or  more 

of  several  defendants,  and  it  may,  when  the  Justice   of 

the  case  requires  it,  determine  the  ultimate  rights  of  the 

parties  on  each  side,  as  betlreen  themselves.    Bn.  Marcli 

11,  1872. 

Cal.Rep.CIt.    68,  607;     71,  447;     71,  461;     78.  266;     82.  588; 
110,  492;  186,    71;  186,  802. 

Prac.  Act,  sec.  145.    En.  April  29,  1851. 
CalJlep.Cit.  18,  400;  82,  688. 

Striking  out  party:    Ante,  sec.  478. 

Fresh  parties,  bringing  in:    Ante,  sec.  889. 

Service  on  one  defendant  out  of  seve^tl*  effect  of:  Ante, 
sec  414. 

Joint  debtors,  proceedings  against:  Post,  sees.  989 
et  seq. 

Joining  persons  severally  liable  on  same  instrument: 
Ante,  sec.  388. 

Association,  action  against  persons  under  name  of: 
Ante,  sec.  388. 

$579.  Judgment  may  be  against  one  party  and  action 
proceed  as  to  others.  In  an  action  against  several  defend- 
ants, the  court  may,  in  its  discretion,  render  Judgment 
against  one  or  more  of  them,  leaving  the  action  to  pro- 
ceed against  the  others,  whenever  a  several  judgment  ia 
proper.    En.  March  11,  1872. 

CaLRep.Clt.  103,  86;  186,  302. 

Prac.  Act,  sec.  146.    En.  April  29, 1851. 
Cal.Rep.Clt.  6,  188;  24,  882. 

Striking  out  party:     Ante,  sec.  478. 

Fresh  parties,  bringing  in:    Ante,  sec.  389. 

Service  on  one  defendant  out  of  several,  effect  of:  Ante, 
sec.  414. 

Joint  debtors,  proceedings  against:  Post,  sees.  989  et  seq. 

Joining  persons  severally  liable  on  same  instrument: 
Ante,  sec.  383. 

$580.  The  relief  to  be  awarded  to  the  plaintiff.  The 
relief  granted  to  the  plaintiff,  if  there  be  no  answer,  cannot 
exceed  that  which  he  shall  have  demanded  in  his  com* 
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plaint;  bat  In  any  other  case,  the  court  may  grant  him  any 
relief  consistent  with  the  case  made  by  the  complaint  and 
embraced  within  the  issue.    Ezl  March  11, 1872. 


Oal.Rep.Clt     68,  288 


70,  333 
99.  418 
116,  877 
126,  667 
129.  179 
188,  494 


72,  249 
100,  625 
117,  220 
126,  668 
130,  406 
136,  29. 


67,  826 
76,  622 
106,  463 
120,  43 
126,  841 
131,  48 


63.  106;  66,  66 
78,  40;  99.  68 
107,  266;  110,  492 
122.  398;  126,  812 
126.  342;  126,  424 
132,  697;  132,  688 


66,  858; 

99,  244; 
116,  824; 
126.  813; 
128.  819 ; 
133.  280; 


Prac.  Act,  sec.  147.    Bn.  April  29. 1861. 

Cal.Rep.CIt     11.    19;     20,    92;     28.294;     82,660;     84.    81; 
87.  628;     41.  256;  117,  220. 

S  581.  Action  may  be  dismissed  or  nonsuit  entered.  An 
action  may  be  dismissed,  or  a  judgment  of  nonsuit  entered, 
in  the  following  cases: 

1.  By  the  plaintiff  himself,  by  written  request  to  the 
clerk,  filed  among  the  papers  in  the  case,  at  any  time 
before  trial,  upon  payment  of  costs;  provided,  a  counter- 
claim has  not  been  made,  or  afi^rmative  relief  sought  by  the 
cross-complaint  or  answer  of  the  defendant  If  a  pro- 
yisional  remedy  has  been  allowed,  the  undertaking  must 
thereupon  be  delivered  by  the  clerk  to  the  defendant, 
who  may  have  his  action  thereon; 

2.  By  either  party  upon  the  written  consent  of  the 
other; 

3.  By  the  court,  when  the  plaintiff  fails  to  appear 
on  the  trial,  and  the  defendant  appears  and  asks  for  the 
dismissal; 

4.  By  Uie  court,  when,  upon  the  trial  and  before  the 
final  submission  of  the  case,  the  plaintiff  abandons  it; 

6.  By  the  court,  upon  motion  of  the  defendant,  when 
upon  the  trial  the  plaintiff  fails  to  prove  a  sufficient  case 
for  the  jury; 

6.  By  the  court,  when,  after  verdict  or  final  submission, 
the  party  entitled  to  judgment  neglects  to  demand  and 
have  the  same  entered  for  more  than  six  months. 

The  dismissals  mentioned  in  subdivisions  one  and  two 
hereof  are  made  by  entry  in  the  clerk's  register. 

The  dismissals  mentioned  in  subdivisions  three,  four,  five, 
and  six  of  this  section,  shall  be  made  by  orders  of  the 
court  entered  upon  the  minutes  thereof,  and  shall  be 
effective  for  all  purposes  when  so  entered,  but  the  clerk 
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Of  the  court  shall  note  such  orders  in  his  register  of  ao 
tions  in  the  case. 

7.  And  no  action  heretofore  or  hereafter  commenced 
shall  be  further  prosecuted,  and  no  further  proceedings 
shall  be  had  therein,  and  all  actions  heretofore  or  hereafter 
commenced  shall  be  dismissed  by  the  court  in  which  the 
same  shall  have  been  commenced,  on  its  own  motion,  or 
on  motion  of  any  party  interested  therein,  whether  named 
in  the  complaint  as  a  party  or  not,  unless  summons  shall 
have  been  issued  within  one  year,  and  all  such  actions  shall 
be  in  like  manner  dismissed,  unless  the  summons  shall  be 
served  and  return  thereon  made  within  three  years  after 
the  commencement  of  said  action.  But  all  such  actions 
may  be  prosecuted,  if  appearance  has  been  made  by  the 
defendant  or  defendants,  within  said  three  years  in  the 
same  manner  as  if  summons  had  been  issued  and  served. 
En.  March  11, 1872.  Am'd.  1877-8,  100;  1886,  76;  1889,  898; 
1895,  81;  1897,  98. 


Cal.Rep.Cit  58,190;  77.  84;  82,415 

99.  389 ;  102,  614 ;  118,  804 ;  118,  806 

125,  892;  126,  800;  126,  801;  127.  528 
129,  672  :  132,  83 ;  182,  436 ;  135,  672 
186,  565;  187,  272;  187,  657.   Subd.  1 

65,  266 ;  66,  850 ;  67,  590 ;  76,  378 

90,  891;  106,  62;  115,  155;  116,  667 

182,  484 ;  182,  435 ;  184,  62 ;  185,  668 

Subd.  2^104,  667.  Subd.  8  —  77,  327 

126,  298;  129,  672.  Subd.  4  —  66,  688 
126,  299;  129,  672.  Subd.  5  —  58,  870 


129,  672.  Subd.  6  —  75,  566 
126,  247 ;  126,  824 ;  126,  609 
100,  612 ;  113,  803 ;  119,  177 
182,  465;  182,  607;  182.  508 


77,  469 
129,  672 
126,  299 
187,  271. 


98,  609 
118,  224 
127,  624 
186,  816 
—  68,  82 
82,  416 
118,  221 
186,  816 
122,  884 
91.  866 
68,  888 
97,  426 


98,  611; 
126,  800; 
129,  260; 
136,  664; 

66,  97; 

90.  2ie; 
125,  264; 
186,  668. 
125,  214; 
128,  886; 
118,  692; 
110,  227  ; 


Subd.  7  —  99,  886; 
128,  266;  182;   ~ 


Prac  Act,  sec.  148.    Bn.  April  29,  1851. 

Cal.Rep.Clt.     18.687;    18,    77:     20,    98;     22,102;     22,466; 
25,  276 ;     25,  277 ;     28.  169 ;     86.  802 ;     47.  646 ;     47,  647  ; 
126,  299;  186,  668. 

Dismissal  for  want  of  prosecution:    See  post,  sec  694. 
Variance,  fatal  or  otherwise:    Ante,  sees.  469-471. 
Trial— Either  party  may  bring  on:    Post,  sec  694. 

S  682.  All  other  Judgments  are  on  the  merits.  In  eiveiT 
case,  other  than  those  mentioned  In  the  last  section,  Jnd|^ 
ment  must  be  rendered  on  the  merits.    Bn.  March  11, 1872. 

Cal.Rep.Clt.     58,  190;     98,  609;     94,  469;  US,  824;  126,  814; 
126,  299;  126,  800;  129,  260. 

Prac.  Act,  sec.  149.    En.  April  29,  1861. 

Cal.Rep.Cit.  25.  277;  47.  648;  126,  299. 
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CHAPTER    IL 

JUDGMENT  UPON  FAILURE  TO  ANSWER. 

I  986.     In  what  cases  Judgment  may  be  had  upon  the  failure  of  the 

defendant  to  answer. 

1585.  In  what  cases  Judgment  may  be  had  upon  the 
failure  of  the  defendant  to  answer.  Judgment  may  be  had, 
U  the  defendant  fall  to  answer  the  complaint,  as  follows: 

1.  In  an  action  arising- upon  contract  for  the  recovery 
of  money  or  damages  only,  if  no  answer  has  been  filed  with 
the  clerk  of  the  court  within  the  time  specified  in  the  simi- 
mons,  or  such  further  time  as  may  have  been  granted,  the 
clerk,  upon  application  of  the  plaintiff,  must  enter  the 
default  of  the  defendant,  and  Immediately  thereafter  enter 
judgment  for  the  amount  specified  in  the  summons,  includ- 
ing the  costs,  against  the  defendant^  or  against  one  or  more 
of  several  defendants  in  the  cases  provided  for  in  section 
four  hundred  and  fourteen; 

2.  In  other  actions,  if  no  answer  has  been  filed  with  the 
clerk  of  the  dourt  within  the  time  specified  in  the  summons 
or  such  further  time  as  may  have  been  granted,  the  clerk 
must  enter  the  default  of  the  defendant;  and  thereafter 
the  plaintiff  may  apply  at  the  first  or  any  subsequent  term 
of  the  court  for  the  relief  demanded  in  the  complaint.  If 
the  taking  of  an  account,  or  the  proof  of  any  fact,  is 
neceesary,  to  enable  the  court  to  give  judgment,  or  to 
carry  the  Judgment  into  effect,  the  court  may  take  the 
account  or  hear  the  proof;  or  may,  in  its  discretion,  order 
a  reference  for  that  purpose.  And  where  the  action  is  for 
the  recovery  of  damages,  in  whole  or  in  part,  the  court  may 
order  the  damages  to  be  assessed  by  a  Jury;  or,  if,  to 
determine  the  amount  of  damages,  the  examination  of  a 
I'^'ig  account  |>e  involved,  by  a  reference  as  above  provided; 

8.  In  actions  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff,  upon  the  expiration  of  the  time 
for  answering,  may,  upon  proof  of  the  publication,  and 
that  no  answer  has  been  filed,  apply  for  Judgment;  and 
the  court  must  thereupon  require  proof  to  be  made  of  the 
demand  mentioned  in  the  complaint;  and  if  the  defendant 
be  not  a  resident  of  the  state,  must  require  the  plaintiff, 
or  his  agent,  to  be  examined  on  oath,   respecting  any 
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payments  that  have  been  made  to  the  plaintiff,  or  to  any 
one  for  his  use,  on  account  of  such  demand,  and  may  render 
Judgment  for  the  amount  which  he  is  entitled  to  recorer. 
Bn.  March  11,  1872. 

CaI.Rep.Clt.  68,  254;  64,  204;  68»  425;  68,  427;  68,  428; 

90.  607;  103,  207;  186,  868.  Bubd.  1—108,  80;  108,  31; 

111,  661;  136,  657;  136,  574.  Subd.  2-136,  863;  136^  574, 
Subd.  8-137,  427. 

Prac.  Act,  sec.  150.    En.  April  29,  1851. 

Cal.Rep.Cit.       4,256;       6,166;       7,460;     17,566;     29,214; 
82,635;     82,636;     84,     27;     68,427. 

As  to  validity  of  senrice  of  summons:  Sec.  41L 

Names,  fictitious,  amending,  etc.:  Sec  474. 

Appeal:  Sec.  939. 

A^ard,  Judgment  on:  Sec.  1286. 

Confession,  Judgment  by:    Post,  sees.  1132  et  eea. 

Dollars  and  cents,  without  fractions,  money  Judgments 
must  be  in:    Pol.  Code,  sec.  3274. 

Gold  coin.  Judgment  in:   Post,  sec.  667. 

Judgment,  generally,  docketing,  satisfaction,  etc:  Post, 
sees.  664-675. 

Judgment,  Toid,  etc,  setting  aside:  Ante,  sec.  478. 

Objections,  waiver  of,  by  not  demurring  or  answering: 
Ante,  sec  434. 

Pending;  action  when:  Post,  sec.  1049. 
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ISSUES— THB  MODE  OF  TRIAL  AND  POSTPONEMENTS. 

S  688.    Issue  defined,  and  the  different  kinds. 

S  689.     Issue  of  law,  how  raised. 

l  590.     Issue  of  fact,  how  raised. 

9  591.     Issue  of  law,  how  tried. 

i  592.  Issue  of  fact,  how  tried.  When  Issues  both  of  law  and  fact, 
the  former  to  be  first  disposed  of. 

I  698.  Clerk  must  enter  causes  on  the  calendar,  to  remain  untU 
disposed  of. 

S  694.     Parties  may  bring  Issue  to  trial. 

S  695.  Motion  to  postpone  a  trial  for  absence  of  testimony,  requi- 
sites of. 

S  696.  In  cases  of  adjournment  a  party  may  have  the  testtmoay  sC 
any  witness  taken. 

S  588.  Issue  defined,  and  the  different  kinds.  Issues 
arise  upon  the  pleadings  when  a  fact  or  conclusion  of  law 
is  maintained  by  the  one  party,  and  is  controverted  by  the 
other.    They  are  of  two  kinds: 
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r.  Of  law;  and, 

2.  Of  fact.     En.  March  11,  1872. 

Cal.Rep.CIt.     88,  227;     88.  815;     93.  619;  132,     11;  186.  669. 
Subd.  2—120.   37. . 

Prac.  Act,  sec.  151.    En.  April  29, 1851. 

Issues  of  law  and  fact:  See  post,  sees.  689,  590. 

S  589.  Issue  of  law,  how  raised.  An  issue  of  law  arises 
upon  a  demurrer  to  the  complaint  or  answer,  or  to  some 
part  thereof.    En.  March  11,  1872. 

Cal.Rep.Cit  88.  227. 

Prac.  Act,  sec.  162.    En.  April  29, 1851.    Am'd.  1854,  62. 
Cal.Rep.Cit.  1,  384;  1,  835. 

1590.  Issue  of  fact,  how  raised.  An  issue  of  fact 
arises: 

1.  Upon  a  material  allegation  in  the  complaint  contro- 
verted by  the  answer;  and, 

2.  Upon  new  matters  in  the  answer,  except  an  issue  of 
law  is  joined  thereon.    En.  March  11,  1872. 

Cal.Rep.Cit.     88.  227;     99.  270;  108.  455;  124,  215;  125.    16; 
125.  204;  132,    11.      Subd.  1—120.    37. 

Prac.  Act,  sec.  153.    En.  April  29, 1851.    Am'd.  1854,  62. 
CaI.Rep.Cit  41,  404. 

S  591.  Issue  of  law,  how  tried.  An  issue  of  law  must  be 
tried  by  the  court,  unless  it  is  referred  upon  consent 
Bn.  March  11,  1872. 

Cal.Rep.Cit  135.  669. 

Prac.  Act,  sec.  154.    En.  April  29,  1851. 

Trial  by  court,  generally:     Post,  sees.  631  et  seq. 

I  592.  Issue  of  fact,  how  tried.  When  Issues  both  of  law 
and  fact,  the  former  to  be  first  disposed  of.  In  actions  for 
the  recovery  of  specific  real  or  personal  property,  with 
or  without  damages,  or  for  money  claimed  as  due  upon 
contract,  or  as  damages  for  breach  of  contract,  or  for 
injuries,  an  issue  of  fact  must  be  tried  by  a  jury,  unless 
a  Jury  trial  is  waived,  or  a  reference  is  ordered,  as  pro- 
vided in  this  code.  Where  In  these  cases  there  are  issues 
both  of  law  and  fact,  the  issue  of  law  must  be  first  disposed 
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of.  In  other  cases,  Issues  of  fact  must  be  tried  by 'the 
court,  subject  to  its  power  to  order  any  such  issue  to  be 
tried  by  a  Jury,  or  to  be  referred  to  a  referee,  as  provided 
in  this  code.    En.  March  11,  1872.    Am'd.  1873-4,  309. 

CalJtep.Clt.     50,506;     64,    56;     64,473;     68.264;     88,183; 
89,  598;  104.  288;  104,  872;  109,  444;  127,  201;  128,  523; 
130,  521. 

Prac.  Act,  sec.  155.    En.  April  29,  1851. 
Generally,  as  to  jury  trial:  Post,  sees.  600-628. 
Waiver  of  jury  trial:  Post,  sec.  65^1. 
Reference:  Post,  sees.  638-645. 
Court,  trial  by:  Post,  sees.  631-636. 

S  593.  Clerk  must  enter  causes  on  the  calendar,  to  re- 
main until  disposed  of.  The  clerk  must  enter  causes  upon 
the  calendar  of  the  court  according  to  the  date  of  issue. 
Causes  once  placed  on  the  calendar  must  remain  upon  the 
calendar  until  finally  disposed  of;  provided,  that  causes 
may  be  dropped  from  the  calendar  by  consent  of  parties, 
and  may  be  again  restored  upon  notice.  Bn.  March  11, 
1872.    Am'd.  1880,  5. 

Prac.  Act,  sec.  156.    En.  April  29, 1851. 

Cal.Rep.Cit.  48,  425. 

Mandamus  to  compel  clerk  to  perform  duty:  Post,  sec 
1085. 
Issue,  generally:  Ante,  sec.  688. 
Abolition  of  terms:  See  Const  Cal.,  art.  6,  sec.  5. 

S  594.  Parties  may  bring  Issue  to  trial.  Either  party 
may  bring  an  issue  to  trial  or  to  a  hearing,  and  in  the 
absence  of  the  adverse  party,  unless  the  court,  for  good 
cause,  otherwise  direct,  may  proceed  with  his  case,  and 
take  a  dismissal  of  the  action,  or  a  verdict  or  judgment, 
as  the  case  may  require;  provided,  however,  if  the  issue 
to  be  tried  is  an  issue  of  fact,  proof  must  first  be  made 
to  the  satisfaction  of  the  court  that  the  adverse  party 
has  had  five  days'  notice  of  such  trial.  En.  March  11,  1872. 
Am'd.  1899,  6. 

OAlJtep.Clt.  88,  230;  101,  178;  125.  214;  129,  685;  188,  419. 

Prac.  Act,  sec.  157.    En.  April  29,  1851. 

Oal.Rep.Cit.  50,  552. 

Dismissal:  Ante,  sec.  581. 
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Surprise,  setting  aside  judgment  for:  Ante,  sec.  473. 
Surprise,  new  trial:  Post,  sec.  657. 

S  595.  Motion  to  postpone  a  trial  for  absence  of  testl« 
mony,  requisites  of-  A  motion  to  postpone  a  trial  on  tlie 
ground  of  tiie  absence  of  evidence  can  only  be  made  upon 
affidavit  showing  the  materiality  of  the  evidence  expected 
to  be  obtained,  and  that  due  diligence  has  been  used  to 
procure  it.  A  trial  shall  be  postponed  when  it  appears  to 
the  court  that  the  attorney  of  record,  party,  or  principal 
witness  is  actually  engaged  in  attendance  upon  a  session 
of  the  legislature  of  this  state  as  a  member  thereof. 
The  court  may  require  the  moving  party,  where  application 
is  made  on  account  of  the  absence  of  a  material  witness, 
to  state  upon  affidavit  the  evidence  which  he  expects  to 
obtain;  and  if  the  adverse  party  thereupon  admits  that 
such  evidence  would  be  given,  and  that  it  be  considered  as 
actually  given  on  the  trial,  or  offered  and  overruled  as 
improper,  the  trial  must  not  be  postponed.  En.  March  11, 
1872.    Am'd.  1880,  1. 

CAlJtep.Cit.     66,    61;     76,  842;     86,  307;  101,  176;  101,  178; 
118,  287. 

Prac  Act,  sec.  158.    En.  April  29, 1851. 
Ciosts  on  continuance:  Post,  sec.  1029. 

1596.  In  cases  of  adjournment  a  party  may  have  the 
testimony  of  any  witness  taken.  The  party  obtaining  a 
postponement  of  a  trial  in  any  court  of  record  must,  if 
required  by  the  adverse  party,  consent  that  the  testimony 
of  any  witness  of  such  adverse  party,  who  is  in  attendance, 
be  then  taken  by  deposition  before  a  Judge  or  clerk  of  the 
court  in  which  the  case  is  pending,  or  before  such  notary 
public  as  the  court  may  indicate,  which  must  accordingly 
be  done;  and  the  testimony  so  taken  may  be  read  on  the 
trial,  with  the  same  effect,  and  subject  to  the  same  ob- 
jections, as  if  the  witnesses  were  produced.  En.  March 
U,  1872. 

Cal.It«p.Clt.84.  226. 

Depositions,  in  the  state:  Post,  sees.  2019-2021,  2031- 
2038. 
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CHAPTER  IV. 

TRIAL  BY  JURY. 

Article  I.    Formation  of  Jury,  §8  600-604. 

IL     Conduct  of  tlie  Trial,  §9S  607-610. 
IIL     The  Verdict,  SS  624-628. 


ARTICLE  L 

F0RB1A.TI0N  OF  THE  JURY. 

f  600.     Jury,  how  drawn. 

9  601.     Cliallenges.     Eacli  party  entitled  to  four  peremptory  chal- 

lengee. 
fi  602.     Grounds  of  challenge. 
9  608.     Challenges,  how  tried. 
§  604.    Jury  to  be  sworn. 

§  600.  Jury,  how  drawn.  Wlien  the  action  Is  called  for 
trial  by  jury,  the  clerk  must  draw  from  the  trial  Jury 
box  of  the  court  the  ballots  containing  the  names  of  the 
Jurors,  until  the  Jury  is  completed  or  the  ballots  are  ex- 
hausted.   En.  March  11,  1872. 

Prac.  Act,  sec.  159.    En.  April  29,  1851. 
Cal.Rep.Cit.  87,  678;  87,  679;  37,  689;  87,  690;  46,  880. 

Jury,  generally:  Ante,  sees.  190-264;  trial  Jury:  Aate^ 
sees.  198,  194. 

Trial  by  Jury,  conduct  of:  Post,  sees.  607  et  se<i.;  waiTOr 
of:  Sec.  631;  verdict  after:  Post,  sees.  624  et  seg. 

Trial  Jury  box:  Ante,  sec.  246. 

Jurors,  who  are  competent:  Ante,  sees.  198,  190. 

Exemptions  and  excuses:  Ante,  sees.  200-202. 

I  601.  Challenges.  Each  party  entitled  to  four  peremp- 
tory challenges.  Either  party  may  challenge  the.  Jurors, 
but  where  there  are  several  parties  on  either  side,  they 
must  Join  in  a  challenge  before  it  can  be  made.  The  chal- 
lenges are  to  individual  Jurors,  and  are  either  peremptory 
or  for  cause.  Each  party  is  entitled  to  four  peremptory 
challenges.  If  no  peremptory  challenges  are  tak^i  tmtil 
the  panel  is  full,  they  must  be  taken  by  the  parties  alter- 
nately, commencing  with  the  plaintiff.  En.  March  11, 1872. 
Am'd.  1878-4,  810. 

CAl.Rep.Oit.  78,  120;  78,  128;  110.  416;  188,  166. 
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Prac.  Act,  sec.  161.    En.  April  29, 1851. 
Cliallenge  for  cause:  Post,  sec.  602. 

1 602.  Grounds  of  challenge.  Challenges  for  cause  may 
be  taken  on  one  or  more  of  the  following  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by  this 
code  to  render  a  person  competent  as  a  Juror. 

2.  Consanguinity  or  affinity  within  the  fourth  degree 
to  any  party. 

3.  Standing  in  the  relation  of  guardian  and  ward,  master 
and  servant,  employer  and  clerk,  or  principal  and  agent, 
to  either  party,  or  being  a  member  of  the  family  of  either 
party,  or  a  partner  in  business  with  either  party,  or  surety 
on  any  bond  or  obligation  for  either  party. 

4.  Having  served  as  a  juror  or  been  a  witness  on  a 
previous  trial  between  the  same  parties,  for  the  same  cause 
of  action. 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action, 
except  his  interest  as  a  member  or  citizen  of  a  municipal 
corporation. 

6.  Having  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its  mate- 
rial facts,  or  of  some  of  them. 

7.  The  existence  of  a  state  of  mind  in  the  juror  evincing 
enmity  against  or  bias  to  or  against  either  party.  En. 
March  11,  1872.    Am'd.  1873-4,  810. 

CAl.Rep.Clt.    Subd.  2—180,  107;  ISO,  108.      Subd.  6—121,  107. 
Bubd.  7--124,  814. 

Prac.  Act,  sec.  162.    En.  April  29,  1851.    Am'd.  1860,  802. 
CalJlep.Cit.  12,  492. 

Subd.  1.  Want  of  necessary  qualifications — Competmit 
jurors:  Ante,  sec  198.  Incompetent  jurors:  Ante,  sec. 
199.  Exemptions  and  excuses:  Ante,  sees.  200,  201. 

Subd.  2.  Consanguinity  or  affinity,  generally:  Ante«  sec. 
170. 

Challenge  in  criminal  causes:  See  Pen.  Code,  sees.  1055 
et  seq. 

1608.  CKftllenges,  how  tried.  Challenges  for  cause 
must  be  tried  by  the  court.    The  juror  challenged  and  any 
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other  person  may  be  examined  as  a  witness  on  the  trial 
of  the  challenge.    En.  March  11, 1872. 

Prac.  Act,  sec.  163.    En.  April  29, 1861. 
CalJlep.Cit.  29,  186. 

1604.  Jury  to  be  sworn.  As  soon  as  the  joiy  is  com- 
pleted, an  oath  must  be  administered  to  the  Jurors,  in 
substahce,  that  they  and  each  of  them  will  well  and  tnUy 

try  the  matter  in  issue  between  ,  the  plaintiff,  and 

1  defendant,  and  a  true  verdict  render,  according  to 

the  evidence.    En.  March  11,  1872. 

Prac.  Act,  sec  160.    En.  April  29, 1851. 

Cal.Rep.Cit.  87,  689;  37,  690;  45,  830. 

Oath,  administration  of,  generally:  Post,  sees.  2093-2097. 


ARTICLE  n. 

CONDUCT  OF  THB  TRIAI*. 

fi  607.     Order  of  proceedings  on  triaL 

S  608.     Charge  to  the  jury.     Court  must  furnish.  In  wrltlni; 

request,  the  points  of  law  contained  therein. 
8  609.     Special  instructions. 
I  610.     View  by  Jury  of  the  premises. 
5  611.     Admonition  when  Jury  permitted  to  separata. 
f  612.     Jury  may  take  with  them  certain  papers. 

618.     Deliberation  of  Jury,  how  conducted. 

614.     May  come  into  court  for  further  instructions. 

616.     Proceedings  in  case  a  Juror  becomes  sick. 
f  616.    When  prevented  from  giving  verdict,  the  cause  may  be  again 

tried. 
8  617.    While  Jury  are  absent,  court  may  adjourn  from  tlma  to 

time.     Sealed  verdict 
8  618.    Verdict,  how  declared.    Form  of.    Polling  the  jury. 
I  619.    Proceedings  when  verdict  is  informal. 


§  607.  Order  of  proceedings  on  trial.  "When  the  jury 
has  been  sworn,  the  trial  must  proceed  in  the  following 
order,  unless  the  Judge,  for  special  reasons,  otherwise 
directs: 

1.  The  plaintiff,  after  stating  the  issue  and  his  case,  must 
produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and  offer 
his  evidence  in  support  thereof; 

8.  The  parties  may  then  respectively  offer  rebutting 
efvidence  only,  unless  the  court,  for  good  reason,  in  fur* 


221  TRIAL    BY    JURY.  j  608 

therance  of  justice,  permit  them  to  offer  evidence  upon 
their  original  case; 

4.  When  the  evidence  Is  concluded,  unless  the  case  Is 
submitted  to  the  Jury  on  either  side,  or  on  both  sides, 
without  argument,  the  plaintiff  must  commence  and  may 
conclude  the  argument; 

5.  If  several  defendants,  having  separate  defenses,  ai>- 
pear  by  different  counsel,  the  court  must  determine  their 
relative  order  In  the  evidence  and  argument. 

6.  The  court  may  then  charge  the  Jury.  En.  March  11, 
1872. 

Cal.Rep.Clt.  67,  445. 

Proceedings,  etc.,  on  trial — Amendments:  Sec.  473. 
Either  party  may  bring  on  trial:  Ante,  sec.  594.  Nonsuits, 
etc.:  Ante,  sec.  681.  As  to  the  proof  necessary  to  make 
out  a  case:  Post,  sees.  1867,  1869.  Variance:  Ante,  sees. 
469-471.    View  by  Jury:  Post,  sec.  610. 

Evidence — Order  of  proof:  Sec.  2042.  Admissibility  is 
for  court:  Post,  sec.  2102.  Allegations,  material  only  need 
be  proved:  Sec.  1867.  Burden  of  proof:  Post,  sees.  1869, 
1981.  Relevancy  of  evidence:  Post,  sees.  1868-1870.  Rele- 
vancy, collateral  facts:  Post,  sees.  1868,  1870. 

Witnesses — ^Answer,  witness  must:  Sec.  2065.  Cross-ex- 
amination: Post,  sec  2048.  Direct  examination:  Post,  sec. 
2046.  Excluding  witnesses  from  court  room:  Post,  sec. 
2043.  Experts:  Post,  sec.  1870,  subd.  9.  Impeaching  and 
evidence  of  good  character:  Post,  sees.  2049-2053.  Inter- 
preters: Post,  sec.  1884.  Leading  questions:  Post,  sec.  2046. 
Mode  of  interrogation:  Post,  sec.  2044.  Oaths:  Post,  sees. 
2093-2097.  Protection  of  witnesses:  Post,  see.  2066.  Re- 
freshing memory:  Post,  sec.  2047.  Testimony,  clerk  to 
take  down,  if  no  shorthand  reporter:  Post,  sec.  1051. 
Writing  shown  to  witness,  other  side  may  see:  Post,  sec. 
2054. 

Charge  to  Jury:  Post,  sees.  608,  609. 

I  608.  Charge  to  the  Jury.  Court  must  furnish,  In  writ- 
ing, upon  request,  the  points  of  law  contained  therein. 
In  charging  the  Jury,  the  court  may  state  to  them  all  mat- 
ters of  law  which  It  thinks  necessary  for  their  Information 
in  giving  their  verdict;  and  if  it  state  the  testimony  of  the 
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case.  It  must  inform  the  jury  that  they  are  the  exdUBlTe 
judges  of  all  questions  of  fact  The  court  must  fumlflb 
to  either  party,  at  the  time,  upon  request,  a  statement,  in 
writing,  of  the  points  of  law  contained  In  the  charge*  or 
sign  at  the  time  a  statement  of  such  points  prepared  and 
submitted  by  the  counsel  of  either  party.  En.  March  II, 
1872. 

Cal.Rep.Clt.  124,  628. 

Prac.  Act,  sec.  165.    En.  April  29,  1851. 

Matters  of  law,  court  stating  in  charge:  Const  Cal.,  art. 
6,  sec.  19;  post,  sec.  2102,  also  sec.  2061;  sec  657,  subd.  7. 

f  609.  Special  instructions.  Where  either  party  asks 
special  instructions  to  be  given  to  the  jury,  the  court  must 
either  give  such  instruction,  as  requested,  or  refuse  to  do 
so,  or  give  the  Instruction  with  a  modification,  in  such 
manner  that  It  may  distinctly  appear  what  InstmctionB 
were  given  in  whole  or  in  part    Bn.  March  11,  1872. 

BhLceptlons:  Post,  sec.  646. 

§610.  View  by  Jury  of  the  premises.  When,  In  the 
opinion  of  the  court,  it  Is  proper  for  the  jury  to  have  a 
view  of  the  property  which  is  the  subject  of  litigation,  or 
of  the  place  in  which  any  material  fact  occurred,  it  may 
order  them  to  be  conducted,  in  a  body,  under  the  charge 
of  an  officer,  to  the  place,  which  shall  be  shown  to  them 
by  some  person  appointed  by  the  court  for  that  purpose. 
While  the  jury  are  thus  absent,  no  person,  other  than  the 
person  so  appointed,  shall  speak  to  them  on  any  subject 
connected  with  the  trial.    En.  March  11,  1872. 

Cal.Rep.Clt  49,  609;  60,  657. 

1611.  Admonition  when  Jury  permitted  to  separate. 
If  the  jury  are  permitted  to  separate,  either  during  the 
trial  or  after  the  case  is  submitted  to  them,  they  shall 
be  admonished  by  the  court  that  it  is  their  duty  not  to 
converse  with  or  suffer  themselves  to  be  addressed  by  any 
other  person  on  any  subject  of  the  trial,  and  that  It  is 
their  duty  not  to  form  or  express  an  opinion  thereon  until 
the  case  is  finally  submitted  to  them.    £2n.  March  11«  1872. 

Cal.Rep.Clt.  64.  547. 
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1612.  Jury  may  take  with  them  certain  papers.  Upon 
retiring  for  deliberatioii,  the  Jury  may  take  with  them  all 
papers  which  have  been  received  as  evidence  in  the  cause, 
except  depositions  or  copies  of  such  papers  as  ought  not, 
In  the  opinion  of  the  court,  to  be  taken  from  the  person 
having  them  In  possession;  and  they  may  also  take  with 
them  notes  of  the  testimony  or  other  proceedings  on  the 
trial,  taken  by  themselves,  or  any  of  them,  but  none  taken 
by  any  other  person.    En.  March  11,  1872. 

Cal.Rep.Cit.  76,  196;  88,  648;  88,  648. 
Prac.  Act,  sec.  167.    En.  April  29,  1851. 

Cal.Rep.Cit.  1,  177;  1,  179;  86,  179. 

• 

1613.  Deliberation  of  Jury,  how  conducted.  When  the 
case  la  finally  submitted  to  the  Jury,  they  may  decide  in 
court  or  retire  for  deliberation;  if  they  retire,  they  must 
be  kept  together,  in  some  convenient  place,  under  charge 
of  an  officer,  until  at  least  three  fourths  of  them  agree 
upon  a  verdict  or  are  discharged  by  the  court.  Unless 
by  order  of  the  court,  the  officer  having  them  under  his 
charge  must  not  sufTer  any  communication  to  be  made 
to  them,  or  make  any  himself,  except  to  ask  them  if  they 
or  three  fourths  of  them  are  ageed  upon  a  verdict,  and  he 
must  not,  before  their  verdict  is  rendered,  communicate 
to  any  person  the  state  of  their  deliberations,  or  the  verdict 
agreed  upon.    En.  March  11,  1872.    Am'd.  1880,  10. 

Prac.  Act,  sec.  166.    En.  April  29, 1851. 
Three  fourths,  agreement  of:    See  Const  Cal.,  art  1, 
sec  7. 

1614.  May  come  Into  court  for  further  Instructions. 
After  the  jury  have  retired  for  deliberation,  if  there  be  a 
disagreement  between  them  as  to  any  part  of  the  testi' 
mony,  or  if  they  desire  to  be  informed  of  any  point  of  law 
arising  in  the  cause,  they  may  require  the  officer  to  conduct 
them  into  court  Upon  their  being  brought  into  court, 
the  information  required  must  be  given  in  the  presence 
of,  or  after  notice  to,  the  parties  or  counsel.  En.  March  11, 
1872. 

Prac.  Act,  sec.  168.    En.  April  29,  1851. 
GaI.Rep.Cit.  28,  169. 
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Holidays,  Sundays,  etc.— Instractlons  may  be  givea  to 
juries  deliberating  on:  Ante,  sec.  184,  subd.  1.  On  nott- 
Judicial  days:  Idem. 

1616.  Proceedings  In  case  a  Juror  becomes  stck.  If; 
after  the  impaneling  of  the  Jury,  and  before  verdict,  & 
Juror  becomes  sick,  so  as  to  be  unable  to  perform  his 
duty,  the  court  may  order  him  to  be  discharged.  In  that 
case  the  trial  may  proceed  with  the  other  Jurors,  or  another 
Juror  may  be  sworn  and  the  trial  begin  anew;  or  the  Jury 
may  be  discharged  and  a  new  Jury  then  or  afterward 
impaneled.     En.  March  11,  1872. 

Prac.  Act,  sec.  164.    En.  April  29,  1851. 
CaLR^.Clt.  1,  887. 

f  616.  When  prevented  from  giving  verdict,  the  cause 
may  be  again  tried.  In  all  cases  where  the  Jury  are  dis- 
charged, or  prevented  from  giving  a  verdict,  by  reason  of 
accident  or  other  cause,  during  the  progress  of  the  trial, 
or  after  the  cause  is  submitted  to  them,  the  action  may  be 
again  tried  immediately,  or  at  a  future  time,  as  the  court 
may  direct.  En.  March  11,  1872. 

Cal.Rep.Cit  114,  478. 

Prac.  Act,  sec.  169.    En.  April  29,  185L 

§  617.  While  jury  are  absent,  court  may  adjourn  from 
time  to  time.  Sealed  verdict.  While  the  Jury  are  absent 
the  court  may  adjourn  from  time  to  time,  in  respect  to 
other  business;  but  it  is  nevertheless  open  for  every  pur- 
pose connected  with  the  cause  submitted  to  the  Jury  until 
a  verdict  is  rendered  or  the  Jury  discharged.  The  court 
may  direct  the  Jury  to  bring  in  a  sealed  verdict,  at  the 
opening  of  the  court,  in  case  of  an  agreement  during  a 
recess  or  adjournment  for  the  day.  E2n.  March  11«  1872. 
Am'd.  1880,  10. 

Cal.Rep.Clt.  60,  649. 

Prac  Act,  sec.  170.    En.  April  29,  1851. 

{618.  Verdict,  how  declared.  Form  of.  Polling  the 
Jury.  When  the  Jury,  or  three  fourths  of  them,  have 
agreed  upon  a  verdict,  they  must  be  conducted  into  court, 
their  names  called  by  the  clerk,  and  the  verdict  rendered 
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by  their  foreman;  the  verdict  must  be  in  writing,  signed 
by  the  foreman,  and  mnst  be  read  by  the  clerk  to  the 
Jury,  and  the  inquiry  made  whether  it  is  their  verdict. 
E21ther  party  may  reqtdre  the  Jury  to  be  polled,  which  is 
done  by  the  court  or  clerk  asking  each  juror  if  it  la  his 
verdict;  if  upon  such  inquiry  or  polling,  more  than  one- 
fourth  of  the  Jurors  disagree  thereto,  the  Jury  must  be 
sent  out  again,  but  if  no  such  disagreement  be  expressed, 
the  verdict  is  complete  and  the  Jury  discharged  from  the 
case.  En.  March  11,  1872.  Am'd.  1880,  10. 
CalJtep.Clt.  80,  82 ;  134.  11. 

Prac.  Act,  sec.  171.    Kn.  April  29,  18S1. 
Prac.  Act,  sec.  173.    En.  April  29,  1851. 
Cal.Rep.Clt  8,  618. 

Verdict  received  on  nonjudicial  day:  Ante,  sec.  134. 

§  619.  Proceedings  when  verdict  Is  informal.  When  the 
verdict  Is  announced,  if  it  is  Informal  or  insufficient  In  not 
covering  the  issue  submitted,  i€  may  be  corrected  by  the 
Jury  under  the  advice  of  the  court,  or  the  Jury  may  be  again 
sent  out.    En.  March  11,  1872. 

Cal.Rep.Clt.  66,  217. 

Prac.  Act,  sec.  172.    En.  April  29,  1851. 


ARTICX.E  in. 

THB  VERDICT. 

9  624.     Of^neral  and  vpeclal  verdicts  defined. 

I  625.     When  a  general  or  special  verdict  may  be  rendered. 

f  626.  Verdict  In  actions  for  recovery  of  money  or  on  establishing 
counterclaim. 

9  627.  Verdict  in  actions  for  the  recovery  of  specific  personal  prop- 
erty. 

S  628.     Entry  of  verdict. 

1624.  General  and  special  verdicts  defined.  The  ver- 
dict of  a  Jury  Is  either  general  or  special.  A  general  verdict 
Is  that  by  which  they  pronounce  generally  upon  all  or  any 
of  the  Issues,  either  in  favor  of  the  plaintiff  or  defendant: 
a  special  verdict  is  that  by  which  the  Jury  find  the  facts 
only,  leaving  the  Judgment  to  the  court.  The  special  ver- 
dict must  present  the  conclusions  of  fact  as  established 
by  the  evidence,  and  not  the  evidence  to  prove  them; 
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and  those  conclusions  of  fact  must  be  so  presented,  as  that 
nothing  shall  remain  to  the  court  but  to  draw  from  them 
conclusions  of  law.    En.  March  11, 1872. 
Cal.Rep.Clt.  74,  208;  91,  210;  184,  11. 

Prac.  Act,  sec.  174.    En.  April  29,  1851. 
CalHep.Clt.  19,  105. 

General  or  special  verdict,  when  may  be  rendered:  Post, 
sec.  625. 
Misconduct  of  jury:  Sec.  657,  subd.  2. 

I  625.  When  a  general  or  special  verdict  may  be  ren- 
dered. In  an  action  for  the  recovery  of  money  only,  or 
specific  real  property,  the  jury,  in  ijieir  discretion,  may 
render  a  general  or  special  verdict  In  all  other  cases  the 
court  may  direct  the  jury  to  find  a  special  verdict  in 
writing,  upon  all,  or  any  of  the  issues,  and  in  all  cases 
may  Instruct  them,  if  they  render  a  general  verdict,  to 
find  upon  particular  questions  of  fact,  to  be  stated  in 
writing,  and  may  direct  a  written  finding  thereon.  The 
special  verdict  or  finding  must  be  filed  with  the  derk 
and  entered  upon  the  minutes.  Where  a  special  finding 
of  facts  is  inconsistent  with  the  general  verdict,  the 
former  controls  the  latter,  and  the  court  must  give  judg- 
ment accordingly.    En.  March  11, 1872. 

Cal.Rep.Clt.     65,    51;     72,881;     77,590;     96,648;     97,418; 
99.  124;  103,  471;  104.  641;  126.  365;  128,  208;  180,  652; 
136,  612. 

Prac.  Act,  sec.  175.    En.  April  29, 1851.    Am'd.  1854,  62. 
Cal.Rep.Clt.  4,  9;  19.  106;  28.  418;  28,  420. 

§  626.  Verdict  In  actions  for  recovery  of  money  or  on 
establishing  counterclaim.  When  a  verdict  is  found  for 
the  plaintiff,  in  an  action  for  the  recovery  of  money,  or  fbr 
the  defendant  when  a  counterclaim  for  the  recovery  of 
money  is  established,  exceeding  the  amount  of  the  plain- 
tiff's claim  as  established,  the  jury  must  also  find  the 
amount  of  the  recovery.    En.  March  11, 1872. 

Cal.Rep.Cit.  54,  280;  61,  120;  77,  427;  85.  198. 

Prac.  Act,  sec.  176.    En.  April  29,  1851. 
CaI.Rep.Cit.  19.  658;  36.  176;  41.  59. 

1627.  Verdict  In  actions  for  the  recovery  of  specifle 
personal  property.    In  an  action  for  the  recovery  of  specific 
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personal  property,  if  the  property  has  not  been  delivered 

to  the  plaintiff,  or  the  defendant,  by  his  answer,  claim  a 

return  thereof,  the  jury,  if  their  verdict  be  in  favor  of  the 

plaintiff,  or,  if  being  in  favor  of  the  defendant,  they  also 

find  that  he  is  entitled  to  a  return  thereof,  must  find  the 

value  of  thie  property,  and,  if  so  instructed,  the  value  of 

specific  portions  thereof,  and  may,  at  the  same  time,  assess 

the  damages,  if  any  are  claimed  in  the  complaint  or  answer, 

which  the  prevailing  party  has  sustained  by  reason  of  the 

taking  or  detention  of  such  property.    En.  March  11,  1872. 

Am'd.  1873-4,  811. 

CAl.Rep.Cit.     54,194;     56,469;     66,460;     66,238;     87,847; 
88,  604;     90,  660;  101,  239;  108.  145;  126,    40. 

Prac.  Act,  sec.  177.    Bn.  April  29,  1851. 

Ca].Rep.Cit       7,671;     21,280;     24,149;     24,151;     88,684; 
110,  277. 

Jury  must  find,  etc.:  See  post,  sec.  667. 

$828.  Entry  of  verdict.  Upon  receiving  a  verdict,  an 
entry  must  be  made  by  the  clerk  in  the  minutes  of  the 
court,  specifying  the  time  of  trial,  the  names  of  the  Jurors 
and  witnesses,  and  setting  out  the  verdict  at  length;  and 
where  special  verdict  is  found,  either  the  judgment  ren- 
dered thereon,  or  if  the  case  be  reserved  for  argument  or 
further  consideration,  the  order  thus  reserving  it  En. 
March  11,  1872. 

CalJElep.Clt.  86,  679;  98,  868;  99,  616. 

Prac.  Act,  sec.  178.    En.  April  29,  185L 

CALRep.Oit  28,  420. 

CHAPTER  V. 

TRIAL  BY  THB  COURT. 

I  631.    When  and  how  trial  by  Jury  may  be  waived. 

8  632.    Upon  trial   by  court,   decision  to   be  in  writing  and  filed 

within  twenty  days. 
i  638.    Facts   found   and   conclusions   of   law   must   be   separately 

stated.     Judgment  on. 
S  684.     Findings  may  be  waived,  how. 
{  635.     Findings,  how  prepared.     (Repealed.) 
I  686.     Proceedings  after  determination  of  issue  of  law. 

1631.  Whan  and  how  trial  by  Jury  may  be  waived. 
Trial  by  jury  may  be  waived  by  the  several  parties  to  an 
issne  of  fact  in  actions  arising  on  contract,  or  for  the  re- 
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coveiT  Of  Specific  real  or  personal  property,  with  or  wltlioat 
damages,  and  with  the  assent  of  the  court  in  other  actioiu. 
in  manner  following: 

1.  By  falling  to  appear  at  the  trial. 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with 
the  clerk. 

8.  By  oral  consent,  in  open  court,  entered  in  the  minntea. 

Bn.  March  11,  1872.    Am'd.  1873-4,  311. 

CaI.Rep.Clt.     60.  866;     70,  448;     88,  281;     88.  183;  101.  641; 
104,  467;  118,  248;  119,  248;  180,  642. 

Prac.  Act,  sec.  179.    En.  April  29, 1851. 
Cal.Rep.Cit.  4,  118 ;  16,  438 ;  18,  4U ;  18,  448. 

Waiver  of  jury  trial:  See  Const  Cal.,  art.  1,  sec.  7. 

1 632.  Upon  trial  by  court,  decision  to  be  In  writing  and 
filed  within  twenty  days.  Upon  the  trial  of  a  question 
of  fact  by  the  court,  its  decision  must  be  given  in  writing 
and  filed  with  the  clerk  within  thirty  days  after  the  cause 
is  submitted  for  decision.  En.  March  11,  1872.  Am'd.  1873- 
4,  312. 


GaLRep.Clt. 

68, 

87; 

68, 

66 

;     64,     56- 

;    64. 

92;     65. 

117; 

65,  259; 

66, 

680; 

66, 

412 

;     68.  608 , 

;    69. 

218;     70, 

551; 

81.  841 ; 

84, 

532; 

87. 

671 

;     89,  487 , 

;    90. 

827 ;     95, 

848; 

98,  206 : 

99, 

847; 

108, 

481; 

;  110.    75; 

:  116. 

699;  119. 

8«i: 

126,  204. 

S  633.  Facts  found  and  conclusions  of  law  must  b« 
separately  stated.  Judgment  on.  In  giving  the  decision, 
the  facts  found  and  the  conclusions  of  law  must  be  sepa- 
rately stated.  Judgment  upon  the  decision  must  be  entered 
accordingly.    En.  March  11,  1872. 


Cal.Rep.Cit.  49,  555 ;  61,  834 

65.  117;  65,  530;  66,  318 

68.  454;  69,  218;  70,  551 

90,  327;  91,  598;  95,  348 

102,  623;  106,  539;  107.  426 

110,  75 ;  110,  76 ;  116.  599 


63,  37 ; 
66,  406; 
81.  341; 
98,  206; 


63,  55 
66.  412 
84.  532 
98,  362 


108,  455  ;  108,  481 


64.  56; 
68,  169; 
89.  487; 
99.  347; 
108.  482; 


119.  383;  125,  204;  138,  330. 


Prac.  Act,  sec.  180.    En.  April  29, 1851.    Am'd.  1865-6,  844. 

Cal.Rep.Cit.  2,  305  ;  7,  261 ;  8,  619 ;  18,  448 ;  28,  70 ; 
28,305;  31.  98;  33.255;  33,  3."^0 ;  34,134;  84,226; 
86.     87;     88.630;     89.337;     46.372;     89.  488;  106,  693. 

I  634.    Findings  may  he  waived,  how.    Findings  of  fact 
may  be  waived  by  the  several  parties  to  an  issue  of  fact: 
1.  By  failing  to  appear  at  the  trial; 
t.  By  consent  in  writing,  filed  with  the  clerk; 
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8.  By  oral  consent  in  open  court,  entered  in  tHe  minntes. 
Bb.  liarcA  11,  1872. 

CaI.Rep.Clt.     61.263;     68,    87;     67.    64;     68,240;     83.283; 
86,163;     91,687  9     91,698;     94,    66;     96,    41;     98.616; 
104.247;  110,    82. 

1635.    Findings,  how  prepared.  (Repealed.)    En.  March 
n,  1872.    Am'd.  1873-4,  812.    Rep.  1876-6,  91. 
CaI.Rep.Cit.  67,  687. 

§636.  Proceedings  after  determination  of  Issue  of  law. 
On  a  Judgment  for  the  plaintiff  npon  an  issue  of  law,  he 
may  proceed  in  the  manner  prescribed  by  the  first  two 
subdlYisions  of  section  five  hundred  and  ei^ty-five,  upon 
the  failure  of  the  defendant  to  answer.  If  judgment  be 
for  the  defendant  upon  an  issue  of  law.  and  the  taking  of 
an  account  or  the  proof  of  any  fact  be  necessary  to  enable 
the  court  to  complete  the  judgment,  a  reference  may  be 
ordered  as  in  that  section  provided.    En.  March  11, 1872. 

Cal.Rep.Clt.108.  207. 

Prac  Act,  sec  181.    En.  April  29,  1851. 
Issue  of  law:  Ante,  sec  589;  when  a  bar:  Post,  sec.  1908. 
Reference:    Post,  sees.  638  et  seq. 
Leaye  to  answer,  after  defendant's  demurrer  overruled: 
Ante,  sec  472. 
Default,  Judgment  by:  Ante,  sec.  585. 
Judgment*  generally:  Post  sec  664. 


CHAPTER  VI. 

07  RBFERBNCBS  AND  TRIALS  BY  REFEREES. 

9  688.  Reference  ordered  upon  agreement  of  parties,  in  what  cases. 

I  680.  Reference  ordered  on  motion,  in  wbat  cases. 

640.  Number  of  referees,  quaUflcations,  etc. 

641.  Either  party  may  object.     Grounds  of  objection* 

642.  Objections,  how  disposed  of. 

643.  Referees  to  report  within  twenty  days. 

644.  Effect  of  referee's  finding. 
646.  How  excepted  to,  etc 

1 638.  Reference  ordered  upon  agreement  of  parties,  In 
what  cases.  A  reference  may  be  ordered  upon  the  agree- 
ment of  the  parties  filed  with  the  clerk  or  entered  In  the 
minutes: 

Code  OlT.  Proc.~20. 
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1.  To  try  any  or  all  of  the  issues  in  an  action  or  proceed- 
ing, whether  of  fact  or  of  law,  and  to  report  a  finding  and 
Judgment  thereon; 

2.  To  ascertain  a  fact  necessary  to  enable  the  court  to 
determine  an  action  or  proceeding.    En.  March  11,  1872. 

Cal.Rep.Clt.     68,  634;     89,  620;     99,  616;  108,    20;  123.     41; 
123,    99;  123,101.      Subd.  1—136.    78. 

Prac.  Act,  sec.  182.    En.  April  29, 1861.    Am'd.  1866-6,  844. 

Cal.Rep.Cit.       2,     94 ;     20,     93 ;     24,  426 ;     26,  267 ;     86.  652 ; 
46,146;     46,149;     46,160. 

Reference  in  general,  court  commissioners:  Ante,  sec 
269,  subd.  2;  fees  for:  Post,  sec.  1028;  prirate  trial:  Sec 
126;  compulsory:  See  next  section. 

Referees,  number,  etc.:  Post,  sec.  640;  objections  to: 
Post,  sees.  641,  642;  report  of:     Post,  sees.  648-46. 

Trial  by  referee:  Post^  sec.  1063. 

§  639.  Reference  ordered  on  motion,  In  what  cases. 
When  the  parties  do  not  consent,  the  court  may,  upon  the 
application  of  either,  or  of  its  own  motion,  direct  a  refer- 
ence in  the  following  cases: 

1.  When  the  trial  of  an  issue  of  fact  requires  the  exam- 
ination of  a  long  account  on  either  side;  in  which  case  tlie 
referees  may  be  directed  to  hear  and  decide  the  whole 
issue,  or  report  upon  any  specific  question  of  fact  inTolved 
therein; 

2.  When  the  taking  of  an  account  is  necessary  for  the 
information  of  the  court  before  judgment,  or  for  carrying 
a  judgment  or  order  into  effect; 

3.  When  a  question  of  fact,  other  than  upon  the  plead- 
ings, arises  upon  motion  or  otherwise,  in  any  stage  of  the 
action; 

4.  When  it  is  necessary  for  the  information  of  the  court 
in  a  special  proceeding.    En.  March  11,  1872. 

Cal.Rep.Clt     67,643;     79,702;     99,  428;  108,    20;  109,  266; 
122,  166;  128,    41;  125,     60. 

Prac.  Act,  sec.  183.    En.  April  29,  1861. 

CaLRep.Clt  24,  425;  24,  426;  41,  405. 

Reference  on  proceedings  supplementary  to  execution: 
Sec.  714,  post 

§  640.  Number  of  referees,  qualifications,  etc.  A  refer- 
ence may  be  ordered  to  any  person  or  persons,  not  exceed- 
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Ing  three,  agreed  upon  by  the  parties.  If  the  parties  do  not 
agree,  the  court  or  Judge  must  appoint  one  or  more  refer- 
ees, not  exceeding  three,  who  reside  in  the  county  in 
which  the  action  or  proceeding  is  triable,  and  against 
whom  there  is  no  legal  objection,  or  the  reference  may  be 
made  to  a  court  commissioner  of  the  county  where  the 
cause  iB  pending.    En.  March  11, 1872. 

Prac  Act,  sec.  184.    En.  April  29, 1861.    Am'd.  1866-6,  846. 
Cal.Rep.Cit.  70.  801. 

Reference  ordered:  Ante,  sees.  638,  639. 
Three  referees,  two  may  act:  Post,  sec.  1053. 
Court  commissioner:  Ante,  sec.  259,  subd.  2. 

S641.  Either  party  may  object.  Grounds  of  objection. 
Either  party  may  object  to  the  appointment  of  any  person 
as  referee,  on  one  or  more  of  the  following  grounds: 

1.  A  want  of  any  of  the  qualiflcatlons  prescribed  by 
statute  to  render  a  person  competent  as  a  Juror; 

2.  Consanguinity,  or  affinity,  within  the  third  degree, 
to  either  party,  or  to  any  Judge  of  the  court,  in  which  the 
appointment  shall  be  made; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master 
and  servant,  employer  and  clerk,  or  principal  and  agent, 
to  either  party;  or,  being  a  member  of  the  family  of  either 
party;  or  a  partner  in  business  with  either  party;  or  being 
security  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  Juror. or  been  a  witness  on  any 
trial  between  the  same  parties  for  the  same  cause  of 
action; 

5.  Interest  on  the  part  of  such  person  in  the  event  of 
the  action,  or  in  the  main  question  involved  in  the  action; 

6.  Having  formed  or  expressed  an  unqualified  opinion 
or  belief  as  to  the  merits  of  the  action; 

7.  The  existence  of  a  state  of  mind  in  such  person 
evincing  enmity  against  or  bias  to  either  party.  En.  March 
11;  1872.    Am'd.  1897,  60. 

Prac  Act,  sec.  186.    En.  April  29,  1851. 

1 642.  Objections,  how  disposed  of.  The  objections 
taken  to  the  appointment  of  any  person  as  referee  must  be 
heard  and  disposed  of  by  the  court.    Affidavits  may  be 
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read  and  witnesses  examined  as  to  such  oblections.    Ba. 
March  11, 1872. 

CalJlep.Cit.  104,  247. 

Prac.  Act,  sec.  186.    Bn.  April  29, 1851 
Objections:  Ante,  see  sec.  641. 

§  643.  Referees  to  report  within  twenty  days.  The  ref- 
erees or  commissioner  must  report  their  findings  in  writing 
to  the  court,  within  twenty  days  after  the  testimony  is 
closed,  and  the  facts  found  and  conclusions  of  law  must  be 
separately  stated  therein.    En.  March  11,  1872. 

Prac.  Act,  sec.  187.    En.  April  29, 1851.    Am'd.  1865^,  845. 
Cal.Rep.Cit.  22,  473;  84,  85;  41,  405;  82,  482;  108,  21. 

Court  commissioner  as  referee:    Ante,  sec.  269,  8izbd.2. 
Referees,  where  three,  all  must  meet,  but  two  can  act: 
Post,  sec.  1053. 
Enforcing  order:  Ante,  sec.  128,  subd.  2. 
Findings,  effect  of:  Post,  sec.  645. 

S644.  Effect  of  referee's  finding.  The  finding  of  the 
referee  or  commissioner  upon  the  whole  issue  must  stand 
as  the  finding  of  the  court,  and  upon  filing  of  the  finding 
with  the  clerk  of  the  court.  Judgment  may  be  entered 
thereon  in  the  same  manner  as  if  the  action  had  been 
tried  by  the  court    En.  March  11,  1872. 

Cal.Rep.Cit.  103,  20. 

§645.  How  excepted  to,  etc.  The  findings  of  the  ref- 
eree or  commissioner  may  be  excepted  to  and  reviewed  in 
like  manner  as  if  made  by  the  court.  When  the  reference 
is  to  report  the  facts,  the  finding  reported  has  the  effect 
of  a  special  verdict    En.  March  11,  1872. 

Cal.Rep.Cit.  104,  247. 

Exceptions,  generally:  Post,  sees.  646  et  seq.;  new 
trials:  Post,  sees.  656  et  seq.;  court  commissioner's  report^ 
time  and  mode  of  excepting  to:  Ante,  sec.  259,  subd.  ^ 
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CHAPTER  VIL 

PROVISIONS  RELATING  TO  TRIALS  IN  OBNBRAXi. 

Article  I.     SSzceptlons,  SS  646-658 . 

XL     New  Trials,  §§  656-663^. 


ARTICLE  I. 

EXCEPTIONS. 

i64&    SzceptloBs  may  be  taken.    Time  vlien  taken,  eto. 
647.     What  deemed  excepted  to. 
64S.     Bxceptfon,  form  of. 

J  649.    Exceptions  signed  by  judge  and  filed  witb  clerk. 
650.     Exceptions  not  presented  at  time  of  ruling.     Notice  to  ad* 
Terse  party,  how  settled  upon,  etc 
i  651.    Exceptions  after  Judgment,  etc. 
I  662,    When  exception  is  refused,  application  to  supreme  court  tp 

proTO  the  same,  etc. 
i  66S.    Proceedings  where  judge  ceases  to  hold  office. 

S  646.  Exceptions  may  be  taken.  Time  when  takeni  etc 
An  exception  is  an  objection  upon  a  matter  of  law  to  a 
decision  made,  either  before  or  after  Judgment,  by  a  court, 
tribunal.  Judge,  or  other  Judicial  officer,  in  an  action  x>r 
proceeding.  The  exception  must  be  taken  at  the  time  the 
decision  is  made,  except  as  provided  in  sec.  647.  Bn.  March 
11, 1872.    Am'd.  1873-4,  812;  1875-6,  91. 


Cal.Rep.Cit  46,  222 ;  61.  Ill 
63,  804;  70,  681;  79,  408 
81.  638 ;  83,  233 ;  87,  391 


67,  239 ;  68,  176 ;  61,  168 ; 
87,  391 ;  80,  476 ; "  81,  609  ; 
90.  268;  108,  141;  122,  476. 


Prac  Act,  sec.  188.    En.  April  29,  1851. 

GaI.Rep.Cit     12,493:     20,     93;     28.174;     28,263;     82,817; 
32,822;     83,668;     34,686;     86,257;     41,317. 

Matters  deemed  excepted  to:  Post,  sec.  647. 
Amendments  to:  Post,  sec.  650. 

1647.  What  deemed  excepted  to.  The  verdict  of  the 
jory,  the  final  decision  in  an  action  or  proceeding,  an 
interlocutory  order  or  decision,  finally  determining  the 
lights  of  the  parties,  or  some  of  them,  an  order  or  decision 
from  vhich  an  appeal  may  be  taken,  an  order  sustaining 
or  OTermling  a  demurrer,  allowing  or  refusing  to  allow  an 
amendment  to  a  pleading,  striking  out  a  pleading  or  a 
portion  thereof,  refusing  a  continuance,  an  order  made 
upon  ex  parte  application,  and  an  order  or  decision  made 
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signed  by  the  Judge  or  referee,  with  his  certificate  to  the 
effect  that  the  same  Is  allowed,  and  shall  then  be  filed  with 
the  clerk.    Ea.  March  11,  1872.   Am'd  1873-4,  818. 


Oal.Rep.Clt 

.  47,  641 ; 

,  47,  642; 

49,  511  i 

66,  469 : 

;  67.  694 

57,  505 

;  61,  256 

i     63,  419 

;  64.  541 

;  65.236; 

;  66,  409 

66,  410 ; 

66,  411 ; 

76,  356; 

76,  595; 

76,  696 : 

80,  476 

81,  610; 

;  83,  160 , 

;  83,  161 ; 

;  83,  162; 

i  83.  163; 

;  84,  539 

84,  549 

;  88,  161 ; 

;  89,  40  < 

;  90.  62' 

;  90,  268; 

;  93,  201 

83,  621 , 

;  93.  623; 

;  98,  106 ; 

;  98,  109 ; 

;  98,  136; 

;  98,  137 

99,  661 

;  101.  176 

;  101,  177 

;  101,  658 ; 

;  102,  441 ; 

;  105,  86 

106,  145 , 

,  106,  497 ; 

;  112,  296 

;  118,  375 ; 

116,  86; 

,   116,  899 

115,  636 ; 

,  118,  523 ; 

,  119,  351 : 

122,   2 ; 

122,  69 ; 

;  124.  426 

126,  678 

;  127,  584  • 

;  128,  .46' 

;  128.  138 ; 

;  128,  854 ; 

;  128,  366 

128.  580 

;  129,  281 

;  129,  282 

;  129.  555, 

;  180,  626: 

.  181.  409 

135,  669, 

;  138,  604: 

188,  605 1 

138.  606. 

Further  time:  Ante,  sec.  478;  post,  sec.  1054. 
New  trial,  bill  of  exceptions:     Post,  sec  659,  subd.  8. 
Requisites  of  bill  of  exceptions:  Ante,  sec  648. 
Bills  of  exception  in  criminal  causes:  See  Pen.  Gode^ 
sees.  1171  et  seq. 

1 861.    Exceptions  after  Judgment,  etc.     Bxceptions  to 

any  decision  made  after  Judgment  may  be  presented  to  the 

Judge  at  the  time  of  such  decision,  and  be  settled  or  noted, 

as  provided  in  sec.  649,  and  a  bill  thereof  may  be  presented 

and  settled  afterward,  as  provided  in  see.  650,  and  within. 

like  periods  after  entry  of  the  order,  upon  appeal  from 

which  such  decision  is  reviewable.    Bn.  March  11,  1872. 

Am'd.  1873-4,  314. 

Cal.Rep.Cit     54,417;     67,606;     63,804;     80,476;     81«  eiO; 
98,  136;     98,  187;  119,  888;  120,  237;  122,    69. 

§  652.  When  exception  is  refused,  application  to  supreme 
eourt  to  prove  the  same,  etc.  If  the  Judge  in  any  case 
refuse  to  allow  an  exception  in  accordance  with  the  tmctB^ 
the  party  desiring  the  bill  settled  may  apply  by  petition 
to  the  supreme  court  to  prove  the  same.  The  application 
may  be  made  in  the  mode  and  manner,  and  under  such 
regulations  as  that  court  may  prescribe;  and  the  bill, 
when  proven,  must  be  certified  by  the  chief  Justice  as 
correct,  and  filed  with  the  clerk  of  the  court  in  which  the 
action  was  tried,  and  when  so  filed  it  has  the  same  force 
and  effect  as  if  settled  by  the  Judge  who  tried  the  oauaeu 
Bn.  March  11,  1872. 


Cal.Rep.Clt.  49.  610 

82,  482 ;  83.  44 

89.  691 :  90.  268 

109,  291 ;  129,  146 


68.414;  72,229;  78.   2;  82.431: 

84.232;  87,891;  87,892;  87,883; 

90.  260;  92.  668;  97.  268;  lOS,  441; 
131,  409. 
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§653.  Proceedings  where  Judge  ceases  to  hold  office. 
Wiien  the  decision  excepted  to  was  made  by  any  Judicial 
officer  other  than  a  Judge,  the  bill  of  exceptions  shall  be 
presented  to  such  Judicial  ofiElcer  and  be  settled  and  signed 
by  him,  in  the  same  manner  as  it  is  required  to  be  pre- 
sented to,  settled,  and  signed  by  a  court  or  Judge,  A 
Judge  or  Judicial  officer  may  settle  and  sign  a  bill  of  excep- 
tions after  as  well  as  before  he  ceases  to  be  such  Judge  or 
Judicial  officer.  If  such  Judge  or  Judicial  officer,  before 
the  bill  of  exceptions  is  settled,  dies,  is  remored  from 
office,  becomes  disqualified,  is  absent  from  the  state,  or 
refuses  to  settle  the  bill  of  exceptions,  or  if  no  mode  is 
provided  by  law  for  the  settlement  of  the  same,  it  shall 
be  settled  and  certified  in  such  manner  as  the  supreme 
court  may  by  its  order  or  rules  direct.  Judges,  Judicial 
officers,  and  the  supreme  court  shall  respectively  possess 
the  same  power,  in  settling  and  certifying  statements,  as 
iB  by  this  section  conferred  upon  them  In  settling  and  cer- 
tifying bills  of  exceptions.  En.  March  11,  1872.  Am'd. 
1875-6,  93. 

CalJlep.Cit.     66,406;     66,407;     66,408;     66,413;     67,881; 
81,  689;     81,  485;  118,  62S. 


ARTICLB  IL 

NBW  TRIALS. 

New  trial  defined. 
When  a  new  trial  may  be  granted. 
On  what  papers  moved  tor. 

Notice  of  motion,  upon  whom  lenred,  and  what  to  contain. 
Motion  to  be  heard  at  the  time  Bpeclfled,  or  dismissed. 
Record  on  appeal. 
New  trial  on  court's  own  motion. 
Vacation  of  Judgment. 
668  H*  Notice  of  motion. 

§  656.  New  trial  defined.  A  new  trial  is  a  re-examina- 
tlon  of  an  issue  of  fact  in  the  same  court  after  a  trial  and 
decision  by  a  Jury  or  court,  or  by  referees.  En.  March  11, 
1M2. 


Cal.Rep.Clt. 

49, 

44: 

62,  560 ; 

66, 

259; 

T8,  670 : 

77, 

807: 

80,  827 : 

98, 

619; 

126,    16; 

128, 

884; 

49,  46;  66,  17 

67,  486;  68.  876 

78,  66 ;  79,  708 

99,  270 ;  102,  52 
188,  669. 


66,498;  61,608; 

71,  309;  78,  666; 

80,  414;  88,  816; 

108,  587 ;  120,  87 ; 
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Prac.  Act,  sec.  192.    En.  April  29,  1851. 

Cal.Rep.Cit.  25.402;  25.473;  26.474;  26.476;  25.477; 
25.488;  25.490;  27.110;  27,288;  28.889;  89.489; 
40,645;     45.121. 

S657.  When  a  new  trial  may  be  granted.  The  former 
verdict  or  other  decision  may  he  vacated  and  a  new  trial 
granted,  on  the  application  of  the  party  aggrieved,  for  any 
of  the  following  causes,  materially  affecting  the  substantial 
rights  of  such  party: 

1.  Irregularity  In  the  proceedings  of  the  court,  jury,  or 
adverse  party,  or  any  order  of  the  court,  or  abuse  of  discre- 
tion by  which  either  party  was  prevented  from  having  a 
fair  trial; 

2.  Misconduct  of  the  Jury;  and  whenever  any  one  or 
more  of  the  jurors  have  been  Induced  to  assent  to  any 
general  or  special  verdict,  or  to  a  finding  on  any  question 
submitted  to  them  by  the  court,  by  a  resort  to  the  deter- 
mination of  chance,  such  misconduct  may  be  proved  by 
the  affidavit  of  any  one  of  the  jurors; 

8.  Accident  or  surprise,  which  ordinary  prudence  could 
not  have  guarded  against; 

4.  Newly-discovered  evidence,  material  for  the  party 
making  the  application,  which  he  could  not,  with  reasona- 
ble diligence,  have  discovered  and  produced  at  the  trial; 

6.  Excessive  damages  appearing  to  have  been  given 
under  the  Influence  of  passion  or  prejudice; 

6,  Insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  or  that  it  Is  against  law; 

7.  Error  In  law,  occurring  at  the  trial  and  excepted  to 
by  the  party  making  the  application.    En.  March  11,  1872. 

Cal.Rep.Cit.  68,  175;  61,  608;  62,  560 

68.  376  ;  71.  558  ;  74.  270  ;  79,  703 

90,  327;  93,  619;  102,  2G0 ;  108.  52 
124,  41;  134,  206;  136.  484.   Subd.  1 

64,  600;  130,  205.  Subd.  2  —  73,  607 
101,  512;  105,  635;  120,  479;  125,  504 
134,  498.  Subd.  3  —  62,  348;  71,  309 
106,  601.  Subd.  4  —  90,  518;  101,  120 
110.  286;  125,  144.   Subd.  6  —  49,  44 

65.259;  67,487;  '77,690;  90,518 

Subd.  7  —  77.  590  ;  86,  82;  90.518. 

Prac.  Act,  sec.  193.    En.  April  29,  1851.    Am'd.  1862.  88. 

CaI.Rep.Clt.  127.  48. 


65, 

550 

I  66.  521; 

83. 

228 

;  88.  49; 

108, 

286; 

;  123.  521; 

-64, 

201 

;  60,  252; 

77, 

690 

;  98,  385; 

132, 

308 

;  134,  497; 

;  83, 

229 

;  91.  322; 

•  129, 

691. 

Subd.  5— 

56, 

17 

;  56,  495; 

;  118. 

883 

;  120.  645. 
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Prac.  Act,  sec  622.    En.  April  29,  1851. 

CAl.R^.Cit.  127,  48. 

How  the  application  is  to  be  made:  Post,  sec.  658. 
Discretion-^Oourt  may  grant  a  new  trial  of  its  own  mo* 
tlon:  Post,  sec.  662. 
Verdict  against  law:  See  sec.  662,  post 

I  658.  On  what  papers  moved  for.  When  the  applica> 
tion  is  made  for  a  cause  mentioned  in  the  first,  second, 
third,  and  fourth  subdivisions  of  the  last  section,  it  must 
be  made  upon  affidavits;  for  any  other  cause  it  may  be 
made  at  the  option  of  the  moving  party,  either  upon  the 
minutes  of  the  court,  or  a  bill  of  exceptions,  or  a  statement 
of  the  case,  prepared  as  hereinafter  provided.  En.  March 
11,  1872.     Am'd.  1878-4,  814. 

Cal.Rep.Clt     47»     69;     61,163;     61,295;     64,600;     86,    82; 
80.  263;  104,  287;  113,  612;  114,  460;  118,  636;  120,  237; 
125,  503 ;  128,    47  ;  128,  138 ;  130,  205 . 

Mode  of  application — affidavits,  on:  Post  sec.  659,  subd. 
1;  minutes  of  court,  on:  Post,  sec.  659,  subd.  4;  bill  of 
exceptions,  on:  Post;  sec.  659,  subd.  2;  statement  of  case, 
on:  Post  sec.  659,  subd.  3. 

1659.  Notice  of  motion,  upon  whom  served,  and  what 
to  contain.  The  party  intending  to  move  for  a  new  trial 
must  within  ten  days  after  the  verdict  of  the  Jury,  if  the 
action  were  tried  by  a  Jury,  or  after  notice  of  the  decision 
of  the  court  or  referee,  if  the  action  were  tried  without  a 
Jury,  file  with  the  clerk  and  serve  upon  the  adverse  party 
a  notice  of  his  intention,  designating  the  grounds  upon 
which  the  motion  will  be  made,  and  whether  the  same  will 
be  made  upon  affidavits  or  the  minutes  of  the  court,  or  a 
bill  of  exceptions,  or  a  statement  of  the  case: 

1.  If  the  motion  is  to  be  made  upon  affidavits,  the  mov- 
ing party  must,  within  ten  days  after  serving  the  notice^, 
or  such  further  time  as  the  court  in  which  the  action  is 
pending,  or  a  Judge  thereof,  may  allow,  file  such  affidavits 
with  the  cl6rk,  and  serve  a  copy  upon  the  adverse  party, 
who  shall  have  ten  days  to  file  counter-affidavits,  a  copy 
of  which  must  be  served  upon  the  moving  party. 

2.  If  the  motion  is  to  be  made  upon  a  bill  of  exceptions, 
and  no  bill  has  already  been  settled  as  hereinbefore  pro- 
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Tided,  the  moving  party  shall  have  the  same  time  after 
service  of  the  notice  to  prepare  and  obtain  a  settlement 
of  a  bill  of  exceptions  as  is  provided  after  the  entry  ot 
judgment,  or  after  receiving  notice  of  such  entry  by  section 
650,  and  the  bill  shall  be  prepared  and  settled  in  a  similar 
manner.  If  a  bill  of  exceptions  has  been  already  settled 
and  filed,  when  the  notice  of  motion  is  given,  such  bill 
shall  be  used  on  the  motion. 

8.  If  the  motion  Is  to  be  made  iii>on  a  statement  of  the 
case,  the  moving  party  must,  within  ten  days  aft^  servlca 
of  the  notice,  or  such  further  time  as  the  court  in  which 
the  action  is  pending,  or  the  judge  thereof,  may  aUow, 
prepare  a  draft  of  the  statement,  and  serve  the  same,  or  a 
copy  thereof,  upon  the  adverse  party.  If  such  proposed 
statement  be  not  agreed  to  by  the  adverse  party,  he  must, 
within  ten  days  thereafter,  prepare  amendments  thereto, 
and  serve  the  same,  or  a  copy  thereof,  upon  the  moving 
party.  If  the  amendments  be  adopted,  the  statement  shall 
be  amended  accordingly,  and  then  presented  to  the  judge 
who  tried  or  heard  the  cause,  for  settlement,  or  be  deliv- 
ered to  the  clerk  of  the  court  for  the  judge.  If  not 
adopted,  the  proposed  statement  and  amendments  shall, 
within  ten  days  thereafter,  be  presented  by  the  moving 
party  to  the  judge,  upon  five  days'  notice  to  the  adverse 
party,  or  delivered  to  the  clerk  of  the  court  for  the  judge; 
and  thereupon  the  same  proceedings  for  the  settlement  of 
the  statement  shall  be  taken  by  the  parties,  and  clerk,  and 
judge,  as  are  required  for  the  settlement  of  bills  of  excep- 
tion by  section  650.  If  the  action  was  heard  by  a  referee, 
the  same  proceedings  shall  be  had  for  the  settlement 
of  the  statement  by  him  as  are  required  by  that  section  for 
the  settlement  of  bills  of  exception  by  a  referee.  If  no 
amendments  are  served  within  the  time  designated,  or,  if 
served,  are  allowed,  the  proposed  statement  and  amend- 
ments, if  any,  may  be  presented  to  the  judge  or  referee, 
for  settlement,  without  notice  to  the  adverse  party.  When 
the  notice  of  the  motion  designates,  as  the  ground  of  the 
motion,  the  insufficiency  of  the  evidence  to  justify  the  ver- 
dict or  other  decision,  the  statement  shall  specify  the 
particulars  in  which  such  evidence  is  alleged  to  be  insuf- 
ficient. When  the  notice  designates,  as  the-  ground  of 
the  motion,  errors  in  law  occurring  at  the  trial,  and  except- 
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ed  to  by  the  moving  party,  the  statement  shall  specify  the 
particular  errors  upon  which  the  party  will  rely.  If  no  such 
specifications  be  made,  the  statement  shall  be  disregarded 
on  the  hearing  of  the  motion.  It  is  the  duty  of  the  Judge 
or  referee.  In  settling  the  statement,  to  strike  out  of  it 
all  redundant  and  useless  matter,  and  to  make  the  state- 
ment truly  represent  the  case,  notwithstanding  cne  assent 
of  the  parties  to  such  redundant  or  useless  matter,  or  to 
any  Inaccurate  statement.  When  settled,  the  statement 
shall  be  signed  by  the  Judge  or  referee,  with  his  certificate 
to  the  effect  that  the  same  is  allowed,  and  shall  then  be 
filed  with  the  clerk. 

4.  When  the  motion  is  to  be  made  upon  the  minutes 
of  the  court,  and  the  ground  of  the  motion  is  the  insuf- 
ficiency of  the  evidence  to  Justify  the  verdict  or  other 
decision  the  notice  of  motion  must  specify  the  particulars 
in  which  the  evidence  is  alleged  to  be  Insufficient;  and,  if 
the  ground  of  the  motion  be  errors  In  law  occurring  at  the 
trial,  and  excepted  to  by  the  moving  partr,  the  notice  must 
specify  the  particular  errors  upon  which  the  party  will 
rely.  If  the  notice  do  not  contain  the  specifications  here 
indicated,  when  the  motion  is  made  on  the  minutes  of  the 
court,  the  motion  must  be  denied.  En.  March  11,  1872. 
Am'd.  1873-4,  315. 
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67,  682 

;  58, 

82 

66,  470 

;  66, 

471; 

68,  487 

;  71, 

658; 

78,  108 

;  80, 

414; 

98,  201 

;  95, 

249; 

89,  176 

;  99, 

178; 

116.  45 

;  116, 

188; 

125.  52 

;  125, 

116; 

129,  857 

;  129. 

358; 

186,  119; 

;  138, 

605: 

129,  281. 

Subd.  8 

61,  608 

;  63, 

418; 

66,  410 

;  66, 

521; 

69.  116; 

;  69, 

644: 

76.   9 

;  76, 

10; 

82,  55 ; 

;  83, 

320; 

92,  657 , 

;  93, 

200; 

106,  145 ' 

;  110, 

213; 

121,  415 , 

;  122, 

577; 

128,  526 ; 

•  131, 

409; 

69,  204 ; 

;  74. 

59; 

118,  511 ; 

114, 

71; 

54,  182 
59,  100 

66,  472 
71,  559 
88,  161 
95,  250 

100,  577 
117.  831 
126,  678 
129,  360 
138,  642 
-64,  130 
65,  260 

67,  258 
70,  538 
76,  105 
84,  300 
95,  445 

112,  7 
124,  410 
133,  609 
83,  162 
126,  52 


54,  546 ;  56,  610 

61,  295;  63,  245 

67.  590  ;  67.  602 

71,  563;  76,  596 

86.  82;   89,  40 

97,  16;  97,  515 

112,   7  ;  112,  590 

119,  187;  119.  351 

128.  47  ;  128,  138 

130.  192;  131.  574 

Subd.  1—129,  691 


54.  596 
66.  318 
68,  73 
73,  476 
76,  595 

85,  165 
97.  462 

119,  186 
125,  271 
134.  484 

86,  645 
134.  484 


55,  279 

66,  405 

68,  376 

74,  532 

76,  356 

89,  612 

101.  430 

120.  566 

126.  678 

136,  512 

94,  428 

138.  605. 


;  57, 

231; 

;  65, 

236; 

;  68, 

23; 

;  77, 

526; 

;  90, 

264; 

;  98. 

816; 

;  115, 

26; 

;  120, 

545; 

;  128. 

139; 

;  132, 

614: 

.  Subd.  2— 

;  60. 

432; 

:  66, 

409; 

;  68. 

641; 

;  75, 

352; 

:  79, 

683; 

;  90, 

71; 

;  105, 

412; 

;  121. 

146; 

;  128. 

308; 

.  Sub<^ 

1.  4— 

;  103, 

504; 

Prac  Act,  sec.  623.    En.  April  29, 1851. 
Code   Civ.  Proc— 21. 


19  660,661  TRIALS    IN    GENERAL.  242 

Bill  of  exceptions,  settling:    Ante,  sec.  650. 

Extension  of  time:     Post,  sec.  1054. 

Time  to  except  to  court  commissioner's  report  on  mafep 
ters  other  than  issues  of  fact  raised  by  pleadings:  Ante^ 
sec.  259. 

Minutes  of  court,  motion  on,  statement:    Post,  sec  €61. 

§  660.  Motion  to  be  heard  at  the  time  specified,  or  dis- 
missed. The  application  for  a  new  trial  shall  be  heard  at 
the  earliest  practicable  period  after  notice  of  the  motion, 
if  the  motion  Is  to  be  heard  upon  the  minutes  of  the  court, 
and  In  other  cases,  after  the  affidavits,  bill  of  exceptions, 
or  statement,  as  the  case  may  be,  are  filed,  and  may  be 
brought  to  a  hearing  upon  motion  of  either  party.  On  such 
hearing  reference  may  be  had  in  all  cases  to  the  pleadings 
and  orders  of  the  court  on  file,  and  when  the  motion  Is 
made  on  the  minutes,  reference  may  also  be  had  to  any 
depositions,  documentary  evidence,  and  phonographic  re- 
port of  the  testimony  on  file.  En.  March  11,  1872.  Am'd. 
1873-4,  817. 

Cal.Rep.Cit  65,260;  79,683;  82,  66;  90,264;  90,265; 
102.  586;  106.  86;  114.  71;  127,  367;  127.  860;  128,  47; 
128.  826;  131,  409;  187.     46. 

Chambers,  motions  for  new  trials  may  be  heard  at:  Ante, 
sec.  166. 

§  661.  Record  on  appeal.  The  Judgment  roll  and  the 
affidavits,  or  bill  of  exceptions,  or  statement,  as  the  case 
may  be,  used  on  the  hearing,  with  a  copy  of  the  order 
made,  shall  constitute  the  record  to  be  used  on  appeal 
from  the  order  granting  or  refusing  a  new  trial,  unless  the 
motion  be  made  on  the  minutes  of  the  court,  and  in  that 
case  the  Judgment  roll  and  a  statement  to  be  subsequently 
prepared,  with  a  copy  of  the  order,  shall  constitute  the 
record  on  appeal.  Such  subsequent  statement  shall  be 
proposed  by  the  party  appealing,  or  intending  to  appeal, 
within  ten  days  after  the  entry  of  the  order,  or  such 
further  time  as  the  court  in  which  the  action  is  pending, 
or  a  Judge  thereof,  may  allow,  and  the  same  or  a  copy 
thereof  be  served  upon  the  adverse  party,  who  shall  have 
ten  days  thereafter  to  prepare  amendments  thereto  and 
serve  the  same  or  a  copy  thereof,  upon  the  party  appealing, 
or  intending  to  appeal;  and  thereafter  proceedings  shall  be 
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1662 


64, 

594; 

;  66, 

405; 

;  66. 

407; 

66. 

414; 

68, 

28; 

;  69. 

73; 

86. 

646; 

90. 

264; 

,     92. 

64; 

110, 

661; 

114. 

71; 

;  114. 

72; 

128, 

188; 

;  134. 

484; 

;  138. 

604. 

had,  and  within  like  periods,  for  the  settlement  of  the 

statement  as  provided  by  section  659,  but  the  statement 

shall  only  contain  the  grounds  argued  before  the  court 

for  a  new  trial,  and  so  much  of  the  eyidence  or  other 

matter  as  may  be  necessary  to  explain  them;  and  it  shall 

be  the  duty  of  the  Judge  to  exclude  all  other  eyidence  or 

matter  from  the  statement     En.  March  11,  1872.    Am'd. 

1878-4,  318. 

Cal.Rep.Cit.     56.     44;     57,  293 

66.409;     66.410;     66.411 

78,  385  ;     79.  683 ;     81,  639 

96,  114;  105.     86;  110,  560 

120.  236;  122.  676;  128.     47 

Prac.  Act,  sec.  194.    En.  April  29,  1861. 
Cal.Rep.Cit.  82.  817;  83.  554;  86.  122. 

Prac.  Act,  sec.  196.    En.  April  29,  1851.    Am'd.  1861,  590; 

1863,  648;  1864,  246;  1865-6,  846. 

Cal.Rep.Clt.  2.  307 ;  3.  89 

22.  658 :  24.  181 ;  24.  366 

26.  284 ;  27,  110 ;  27.  112 

27.  338 ;  27.  339 ;  27,  410 

28.  312 ;  28.  413 ;  28.  418 
82.  319 :  32.  820 ;  83,  210 
84.  626 ;  35.  257  ;  36,  120 
88.  280;  39.  33;  39.  34 
41.  407 ;  41.  518 ;  41.  621 
44.  211 ;  44,  212 ;  45,  121 
47,427;  49,341. 

Prac  Act,  sec.  196.    En.  April  29,  1851.    Am'd.  1863,  361. 
CalJl«p.Cit.  27,  839. 

Judgment  roll:    Post,  sec.  670. 

Affldayits,  bill  of  exceptions,  statement:  Ante,  sec.  659, 
subda.  1,  2,  8. 
'Minutes  of  court:    Ante,  sec.  660. 

• 

i  662.  New  trial  on  court's  own  motion.  The  yerdict  of 
a  Jury  may  also  be  yacated,  and  a  new  trial  granted  by 
the  court  in  which  the  action  is  pending,  on  its  own  motion, 
without  the  application  of  either  of  the  parties,  when  there 
has  been  such  a  plain  disregard  by  the  Jury  of  the  instruc- 
tions of  the  court,  or  the  eyidence  in  the  case,  as  to  satisfy 
the  court  that  the  yerdict  was  rendered  under  a  misappre- 
hension of  such  instructions,  or  under  the  influence  of 
passion  or  prejudice.  The  order  of  the  court  may  be  re- 
viewed on  appeal  in  the  same  manner  as  orders  made  on 
motions  for  a  new  trial,  and  a  statement  to  be  used  on 


9, 

68: 

,       9. 

77; 

9.  247 

24. 

856; 

;  25. 

488; 

26.  489 

27. 

113; 

;  27. 

114; 

;  27,  320 

28. 

261; 

;  28. 

303; 

-  28.  811 

82, 

172 

;  82, 

317; 

;  82.  818 

83, 

472; 

;  34. 

91; 

;  84.  289 

86. 

122' 

;  37. 

838; 

;  88.  202 

39. 

263 

;  41. 

261 

;  41.  404 

43. 

322 

;  43. 

642; 

;  43.  676 

46. 

4 

;  46, 

42, 

;  47,  164 
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such  appeal  may  be  prepared  in  the  same  maimer  as  state- 
ments after  a  motion  is  heard  upon  the  minutes  of  the 
court,  as  proylded  in  section  661.    En.  Stats.  1873-4,  319. 

Cal.Rep.Clt     64,694;     74,     59;     91,  212 ;  108.  606 ;  118,  888 ; 
128,  621;  128,  848;  128.  844;  184,  491;  186,  484. 

$  663.  Vacation  of  Judgment.  A  judgment  or  decree  ot 
a  superior  court,  when  based  upon  findings  of  fact  made 
by  the  court*  or  the  special  verdict  of  a  Jury,  may,  upon 
motion  of  the  party  aggrieved,  be  set  aside  and  vacated 
by  the  same  court,  and  another  and  different  judgment 
entered,  for  either  of  the  following  causes,  materially 
affecting  the  substantial  rights  of  such  parly  and  entitling 
him  to  a  different  judgment: 

1.  Incorrect  or  erroneous  conclusions  of  law  not  con- 
sistent with  or  not  supported  by  the  findings  of  fact;  and 
in  such  case  when  the  judgment  is  set  aside  the  con- 
clusions of  law  shall  be  amended  and  corrected. 

2.  A  judgment  or  decree  not  consistent  with  or  not 
supported  by  the  special  verdict.  En.  Stats.  1873-4,  319. 
Am'd.  1877-8,  100.     Rep.  1880,  64.     En.  1897,  68. 

Cal.Rep.Cit.  106,  111;  121.  679;  126,  241;  126,  108;  181,  825. 

§  663\^.  Notice  of  motion.  The  party  intending  to  make 
the  motion  mentioned  in  the  last  section  must,  within  ten 
days  after  notice  of  the  rendition  of  judgment  or  de- 
cree, serve  upon  the  adverse  party  and  file  with  the  clerk 
of  the  court  a  notice  of  his  intention,  designating  the 
grounds  upon  which  the  motion  will  be  made,  and  specify- 
ing the  particulars  in  which  the  conclusions  of  law  are  not 
consistent  with  the  finding  of  facts,  or  in  which  the 
judgment  or  decree  Is  not  consistent  with  the  special  ver- 
dict. The  said  party  must,  within  sixty  days  after  giving 
such  notice  of  intention,  make  the  motion  to  tne  court, 
after  giving  due  notice  of  the  time  of  making  such  motion 
to  the  adverse  party;  but  the* hearing  or  consideration  of 
such  motion  may  be  further  continued  by  the  court.  £n 
Stats.  1897,  59. 

Cal.Rep.Cit.  125,  241;  131,  826.. 
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CHAPTER  VIIL 

THE  MANNER  OF  GIVINO  AND  BNTBRINO  JUDOMBinV 

i  664.     Jodsment  to  be  entered  In  twenty-four  hours,  eto. 

I  665.     Case  may  be  brought  before  the  court  for  argument. 

I  666.     When  counterclaim  established  exceeds  plalntifTs  demand. 

I  667.     In   replevin.  Judgment  to  be  in  the  alternative^  and  wltk 
damages.     Gold  coin  or  currency  Judgment. 

}  668.     Judgment  book  to  be  kept  by  the  clerk. 

I  669.     If  a  party  die  after  verdict.  Judgment  may  be  entered,  but 
not  to  be  a  Hen. 

i  670.     Judgment  roll,  what  to  constitute. 

I  671.     Judgment  lien,  when  it  begins  and  when  It  expires. 

I  672.     Docket,  how  kept,  and  what  to  contain. 

I  673.     Docket  to  be  open  for  inspection  without  charge. 

I  674.     Transcript  to  be  filed  in  any  county,  and  Judgment  to  be- 
come a  lien  there. 

S  676.     Satisfaction  of  a  Judgment,  how  made. 

%  676.     Defendant  in  suit  to  set  aside  fraudulent  conveyance  may 
give  bond. 
677.     Bond,  condition  In  and  amoxmt  of. 
677H'Bond.  filing  of. 

,678.     Objections  to  sureties. 

i  678)i.Justificatlon  of  sureties.    Approval  and  disapproval  of  Dond. 

}  679.     Objection  because  estimated  value  in  bond  less  than  market 
value. 

}  679)i.Sureties.  how  Justify. 

I  680.     Bond,  when  becomes  effective. 

I  •SOH-Judgment  may  be  rendered  on  bond  when. 

§  664.  Judgment  to  be  entered  In  twenty-four  hours,  etc. 
When  trial  by  Jury  has  been  had.  Judgment  must  be  entered 
by  the  clerk,  in  conformity  to  the  verdict,  within  twenty- 
four  hours  after  the  rendition  of  the  verdict,  unless  the 
court  order  the  case  to  be  reserved  for  argument  or  further 
consideration,  or 'grant  a  stay  of  proceedings.  En.  March 
11.  1872. 

Cal.Rep.Clt.     50.624;     75,565;     76,634;     79,    78;     97.425; 
97.  426;  126.  824;  136.  611;  185.  612. 

Prac.  Act,  sec.  197.    En.  April  29,  1851. 
Gal.Rep.Clt  28.  70;  28.  418;.  28.  420. 

Reserving,  for  argument  or  further  consideration:    Post^ 
sec  665. 
Stay  of  proceedings  by  appeal:   Post,  sec.  949. 
Arrest  of  defendant:    Sec.  684. 

I  665.  Case  may  be  brought  before  the  court  for  argu- 
ment. When  the  case  is  reserved  for  argument  or  further 
consideration,  as  mentioned  in  the  last  section,  it  may  be 
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brought  by  either  party  before  the  court  for  argument 
En.  March  11,  1872. 

Prac.  Act,  sec.  198.    En.  April  29, 1851.    Am'd.  1854,  62L 

CalJtep.Cit  28,  420. 

§  666.  When  counter-claim  established  exceeds  plain- 
tiff's demand.  If  a  counter-claim,  established  at  the  trial, 
exceed  the  plaintiff's  demand,  Judgment  for  the  defendant 
must  be  given  for  the  excess;  or  If  it  appear  that  the 
defendant  is  entitled  to  any  other  affirmative  relief.  Judg- 
ment must  be  given  accordingly.    En.  March  11,  1872. 

FYac.  Act,  sec.  199.    En.  April  29,  1851. 

CaI.Rep.Cit.  19,  668;  27,  320;  82,  628;  41,  69. 

Counter-claim,  generally:  Ante,  sees.  438,  439;  dismissal 
or  nonsuit,  where  none:  Ante,  sec.  581,  subd.  1;  exceeding 
plaintiff's  demand:    Ante,  sec.  626. 

§  667.  In  replevin,  Judgment  to  be  In  the  alternative, 
and  with  damages.  Gold  coin  or  currency  Judgment.  In  an 
action  to  recover  the  possession  of  personal  property.  Judg- 
ment for  the  plaintiff  may  be  for  the  possession  or  the 
value  thereof,  in  case  a  delivery  cannot  be  had,  and  dam- 
ages for  the  detention.  If  the  property  has  been  delivered 
to  the  plaintiff,  and  the  defendant  claim  a  return  thereot 
Judgment  for  the  defendant  may  be  for  a  return  of  the  prop- 
erty or  the  value  thereof,  in  case  a  return  cannot  be  had, 
and  damages  for  taking  and  withholding  the  same.  In  an 
action  on  a  contract  or  obligation  in  writing,  for  the  direct 
payment  of  money,  made  payable  in  a  specified  kind  of 
money  or  currency.  Judgment  for  the  plaintiff,  whether  it 
be  by  default  or  after  verdict,  may  follow  the  contract 
or  obligation,  and  be  made  payable  In  the  .kind  of  money 
or  currency  specified  therein;  and  in  all  actions  for  the 
recovery  of  money,  if  the  plaintiff  allege  in  his  complaint 
that  the  same  was  understood  and  agreed  by  the  respective 
parties  to  be  payable  in  a  specified  kind  of  money  or  cur- 
rency, and  this  fact  is  admitted  by  the  default  of  the 
defendant  or  established  by  evidence,  the  judgment  for  the 
plaintiff  must  be  made  payable  in  the  kind  of  money  or 
currency  so  alleged  in  the  complaint;  and  In  an  action 
against  any  person  for  the  recovery  of  money  received 
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SS  668,  669 


by  such  person  in  a  flduciaiy  capacity,  or  to  the  use  of 
another.  Judgment  for  the  plaintiff  must  be  made  payable  in 
the  kind  of  money  or  currency  so  received  by  such  peraan. 
t.  March  11,  1872. 


C2al.R8p.Cft.  54,  193 

65,  238;  66,  487 

78,  578;  83,  648 

89,  504 ;  90,  560 

114,  454;  119,  322 


64,  195 
67,  606 
86,  483 
91.  292 
130,  193 


56,  469 ;  61.  97 
68,  6;  71,  504 
87.  346;  87.  347 
92,  225 ;  101,  239 
130,  236;  132,  319 


68,  552 ; 

78,  577; 

89,  463; 
104,  689; 
138,  86. 


Prac  Act,  sec.  200.    En.  April  29,  1851.    Am'd.  1863,  687; 

1869-70,  295. 

CalJlq>.Clt.       7,571;     11,277;     24,149;     26,484;     41,618; 
46,    77;     46,289;     49,314. 

Money,  how  computed  and  stated:  See  PoL  Code,  sec. 
3274. 

Replevin— >Tudgment,  verdict:  Ante,  sec  627;  value, 
correcting  afladavit  of:  Ante,  sec.  473. 

Execution:  Post,  sec.  682,  snbd.  5. 

Replevin,  return  to  defendant:     See  ante,  sees.  514,  627. 

Specific  money  or  currency,  fiduciary  capacity:  Post, 
sec  1407. 

§  668.  Judgment  book  to  be  kept  by  the  clerk.  The  derk 
must  keep,  with  the  records  of  the  court,  a  book  to  be  called 
the  "judgment  book,"  in  which  Judgments  must  be  entered. 
Bn.  March  11,  1872. 

Ca1.Rep.Clt.     72,  193;     76.  373;     84,  488;     99,  515;  102,  623; 
104,  552;  110,  227;  126,  649;  126.  685;  184,  877., 

Prac.  Act,  sec.  201.    En.  April  29, 1851.' 
Register  of  actions:   Post,  sec.  1052. 

f  669.  If  a  party  die  after  verdict,  Judgment  may  be 
•nfeared,  but  not  to  be  a  lien.  •  If  a  party  die  aft^  a  verdict 
or  decision  upon  any  issue  of  fact,  and  before  Judgment, 
the  court  may  nevertheless  render  Judgment  thereon.  Such 
Judgment  is  not  a  lien  on  the  real  property  of  the  deceased 
party,  but  la  payable  in  the  course  ot  administration  on 
Ids  estate.    En.  March  11,  1872. 

CaLRep.Cit  108,  482;  108,  488;  124,  280.- 
Prac  Act»  sec  202.    En.  April  29, 1851. 

Oal.R«p.CiL  29,  867;  108,  483. 

BaysUe  ta  course  of  administration:  Post,  see.  1606, 
and  see,  sec  1504. 
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MS 


Death,  suggestion  of:   Ante,  sec.  385. 
Executor,  etc.,  judgment  against,  form  of:    Poat,  lea 
1604. 

§670.    Judgment  rolU  what  to  constitute.    Immedlatel7 

after  entering  the  Judgment,  the  clerk  must  attach  together 
and  file  the  following  papers,  which  constitute  the  judg- 
ment-roll: 

1.  in  case  the  complaint  he  not  answered  hy  any  defend- 
ant, the  summons,  with  the  affidavit  or  proof  of  serrloe; 
the  complaint  with  a  memorandum  indorsed  thereon  that 
the  default  of  the  defendant  In  not  answering  was  entered, 
and  a  copy  of  the  judgment;  and  In  case  where  the  service 
so  made  be  by  publication,  the  affidavit  for  publication 
of  summons,  and  the  order  directing  the  publication  of 
summons,  must  also  be  Included. 

2.  In  all  other  cases,  the  pleadings,  a  copy  of  the  verdict 
of  the  jury,  or  finding  of  the  court,  or  referee,  all  bills 
of  exceptions  taken  and  filed,  and  a  copy  of  any  order 
made  on  demurrer,  or  relating  to  the  change  of  parties, 
and  a  copy  of  the  judgment;  If  there  are  two  or  more 
defendants  in  the  action,  and  any  one  of  them  has  allowed 
judgment  to  pass  against  him  by  default,  the  summons, 
with  proof  of  its  service  on  such  defendant,  must  also  be 
added  to  the  other  papers  mentioned  in  this  subdivision; 
and  if  the  service  on  such  defaulting  defendant  be  by 
publication,  then  the  affidavit  for  publication,  and  the  order 
directing  the  publication  of  the  summons  in  such  cases 
must  also  be  included.  En.  March  11,  1872.  Am'd.  18784* 
819;  1875-6,  93;  1895,  45. 

6e»  491; 

72,  83; 

79.  602; 

98»  606; 

98,  288; 
104.  246; 
116,  691; 
134.  428. 
Subd.  2^ 


Cal.Rep.CiL 

47.  641 : 

;  47.  642 ; 

68.  288] 

66.  44; 

57,  240 ; 

61,  168 ; 

;  64.642] 

;  64.  692 ; 

;  65.118; 

76,  878; 

77.  230 

;  78.  886 

;  79.  267 ; 

;  79.608; 

85.  679; 

86.  400 ; 

;  87.  154 ; 

;  87.  266 ; 

;  89.  486 ; 

95.  455 ; 

95.  638; 

;  97.  92 

;  97.  182 ; 

;  98.  109 ; 

99.  281 ; 

99.  515 

;  100.  613; 

;  102.  623- 

;  103.  20; 

104.  550 : 

104.  552- 

;  105.  Ill 

;  110.  560 , 

;  115.  270 ; 

120.  38; 

121.  12 

;  123.  79 

;  126.  347 

;  138.  256 ; 

Subd.  1- 

-  68.  426 ; 

;  73.  601 ; 

119.  109  i 

187.  428. 

64,  646; 

90.  60, 

;  124.  224; 

;  125.  227 

;  180.  406. 

Prac.  Act,  sec.  203. 
1865-6,  846. 

0«l.Rep.Cit.  27.  109 ; 

33.  512  ;  33,  553  ; 
41.  137 ;  49.  308 ; 


En.  April  29,  1861.  Am'd.  1862, 119; 


28.  174 ;  28.  806 ;  28.  418 ;  82.  174; 
34,  403;  84.  425;  84,  614;  86,  114; 

74.  501. 
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Judgment-roll  in  criminal  cases:  See  Pen.  Code,  sec. 
1207. 

Clerk's  powers  and  duties,  county  clerk:  See  Pol.  Code, 
sees.  4204,  4205. 

1671.  Judgment  lien,  when  it  begins  and  when  It  ex« 
pires.  Immediately  after  filing  the  Judgment-roll,  the  clerk 
must  make  the  proper  entries  of  the  Judgment,  under  ap- 
propriate heads,  in  the  docket  kept  by  him;  and  from  the 
time  the  Judgment  is  docketed  it  becomes  a  lien  upon  all 
the  real  property  of  the  Judgment  debtor  not  exempt  from 
execution  in  the  county,  owned  by  him  at  the  time,  or 
which  he  may  afterwards  acquire,  until  the  lien  ceases. 
The  lien  continues  for  five  years,  unless  the  enforcement 
of  the  Judgment  be  stayed  on  appeal  by  the  execution  of 
a  sufficient  undertaking  as  provided  in  this  code,  in  which 
case  the  lien  of  the  Judgment  and  any  lien  by  virtue  of  an 
attachment  that  has  been  issued  and  levied  in  the  action 
ceases.    En.  March  11,  1872.    Am'd.  1873-4,  320;  1895,  36. 

Cal.R6p.Clt.  56,  538  ;  61,  147 ;  61,  286 ;  61.  287  ;  70,  166 : 

96,  889 ;  97,  204 ;  97,  206 ;  102,  623 ;  105.  Ill ;  111,  499 ; 

112.  93;  114,  647;  119,  22;  119,  194;  124.  230;  127,  11; 

132,  128;  187,  856;  188.  303. 

Prac.  Act,  sec.  204.    Bn.  April  29»  1851.     • 

Cal.Rep.ClL  6.  184;  14.  67;  25.  846:  25,  847;  26,  860; 
25.  851 ;  25.  862 ;  26.  857 ;  25,  859 ;  28.  625 ;  81,  897 ; 
87,146;     89,144;     46.656;     49,194. 

Judgment  docket:    See  post,  sees.  672-674. 

Recording  transcript  of  docket  in  another  county: 
Post,  sec  674. 

Judgment  after  decedent's  deatii,  on  verdict,  etc.,  before: 
Post,  sec.  1506. 

Undertaking  on  appeal:    Post,  sees.  941  et  seq. 

f  672.  Docket,  how  kept,  and  what  to  contain.  The 
docket  mentioned  in  the  last  section  is  a  book  which  tiie 
clerk  keeps  in  his  office,  with  each  page  divided  into  eight 
columns,  and  headed  as  follows:  Judgment  debtors;  judg- 
ment creditors;  Judgment — ^time  of  entry;  where  entered 
In  judgment  book;  appeals — ^when  taken;  judgment  of 
appellate  court;  satisfaction  of  judgment;  when  entered. 
If  judgment  be  for  the  recovery  of  money  or  damages, 
the  amount  must  be  stated  in  the  docket  under  the  head 
of  judgment;  if  the  judgment  be  for  any  other  relief,  a 
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memorandum  of  the  general  character  of  the  relief  granted 
must  be  stated.  The  names  of  the  defendants  must  b« 
entered  In  alphabetical  order.    ESn.  March  11,  1872. 

Cal.Rep.Clt  61.  286;  90.  399;  102.  628;  124,  676. 

Prac.  Act,  sec.  205.    En.  April  29,  1861. 

Cal.Rep.Clt.  60.  617. 

Docketing  Judgment:    Ante,  sec.  671. 

Duty  of  clerk  to  keep  docket:    Pol.  Ck>de,  sec  4204. 

§  673.  Docket  to  be  opened  for  Inspection  without 
charge.  The  docket  kept  by  the  clerk  is  open  at  all  times, 
during  office  hours,  for  the  inspection  of  the  public,  without 
charge.  The  clerk  must  arrange  the  several  dockets  kept 
by  him  in  such  a  manner  as  to  facilitate  their  inspection. 
En.  March  11,  1872. 

Prac  Act,  sec.  206.    En.  April  29,  1851. 
Public  writings,  open  to  inspection:     Post,  sees.  1891, 
1893. 

8  674.  Transcript  to  be  filed  In  any  county,  and  Judg- 
ment to  become  a  lien  there.  A  transcript  of  the  original 
docket,  certified  by  the  clerk,  may  be  filed  with  the  re- 
corder of  any  other  county,  and  from  the  time  of  the  filing 
the  Judgment  becomes  a  lien  upon  all  the  real  property 
of  the  Judgment  debtor,  not  exempt  from  execution,  la 
such  county,  owned  by  him  at  the  time,  or  which  lie  may 
afterwards,  and  before  the  lien  expires,  acquire.  The 
lien  continues  for  two  years,  unless  the  Judgiaent  be 
previously  satisfied.    En.  March  11,  1872. 

Cal.Rep.Clt.  100,  691;  138,  302;  138.  303. 

Prac.  Act,  sec.  207.    En.  April  29,  1851. 

Judgment  may  be  recorded  without  acknowledgment: 
Civ.  Code,  sec.  1159. 

Recording  Judgment  in  cotmty  where  land  situated: 
Sec.  400,  ante;  but  see  sec.  78. 

Recording  generally:  Civ.  Code,  sees.  1158  et  seq. 

Justice's  court  Judgment,  abstract  creates  lien:  l^ost, 
sec.  900. 

§  675.  Satisfaction  of  a  Judgment,  how  made«  8Btf8£s^ 
tion  of  a  Judgment  may  be  entered  in  the  cleric's  docket 
upon  an  execution  returned  satisfied,  or  upon  an  a<duiow!- 


£51  GIVING    AND    ENTBRING    JUDGMENT.  1676 

edgment  of  satisfaction  filed  with  the  clerk,  made  in  the 
manner  of  an  acknowledgment  of  a  conveyance  of  real 
property,  by  the  judgment  creditor,  or  by  his  indorsement 
on  the  face,  or  on  the  margin  of  the  record  of  the  judg- 
ment, or  by  the  attorney,  unless  a  revocation  of  his  authori- 
ty 1b  filed.  Whenever  a  judgment  is  satisfied  in  fact, 
otherwise  than  upon  an  execution,  the  party  or  attorney 
must  give  such  acknowledgment,  or  make  such  indorse- 
ment, and  upon  motion  the  court  may  compel  it,. or  may 
order  the  entry  of  satisfaction  to  be  made  without  It. 
Bn.  March  11,  1872. '  Am'd.  1873-4,  320. 

CaLRep.Cft  60.  621;  71,  448;  108,  286;  130,  277. 

Prac.  Act,  sec.  208.    Bn.  April  29,  1861. 

CalJlep.Cit.  28,  418. 

Acknowledgments — Justices  of  the  supreme  court,  judges 
of  superior  courts,  and  justices  of  the  peace,  and  police 
judges,  within  certain  limits,  have  i>ower  to  take  and 
certify  acknowledgments  of  satisfaction  ot  judgments: 
Ante,  sec.  179. 

Attorney,  power  to  bind  client:   Ante,  sees.  283-286. 

f  676.  Defendant  In  suit  to  set  aside  fraudulent  con- 
veyance may  give  bond.  Where  an  action  Is  commenced 
to  set  aside  a  transfer  or  conveyance  of  property  on  the 
grounds  that  such  transfer  or  conveyance  was  made  to 
hinder,  delay  or  defraud  a  creditor  or  creditors,  the 
transferee  or  grantee  to  whom  It  is  alleged  the  property 
was  transferred  or  conveyed  to  hinder,  delay  or  defraud 
creditors  or  the  successors  or  assigns  of  such  transferee 
or  grantee,  may  give  an  undertaking  as  herein  provided, 
and  when  such  undertaking  is  given  as  herein  provided, 
the  transferee  or  grantee  to  whom  it  is  alleged  the  prop- 
erty was  transferred  or  conveyed  to  hinder,  delay  or 
defraud  creditors,  or  the  successors  and  assigns  of  such 
transferee  or  grantee,  may  sell,  encumber,  transfer,  con- 
vey, mortgage,  pledge  or  otherwise  dispose  of  the  property, 
or  any  part  thereof,  which  is  alleged  to  have  been  trans- 
ferred or  conveyed  to  hinder,  delay  or  defraud  creditors,  so 
that  the  purchaser,  encumbrancer,  transferee,  mortgagee, 
grantee  or  pledgee  of  such  property,  will  take,  own,  hold 
and  possess  such  property  unaftected  by  such  action  and 


H  677-678  OIVINQ    AND    BNTERINQ    JUDGMENT.  262 

suit,  or  the  Judgment  which  may  be  rendered  thereiii. 

£n.  Stats.  1903,  98. 

§  677.  Bond,  condition  In  and  amount  of.  Such  under- 
taking with  two  Bureties  shall  be  executed  by  the  trans- 
feree or  grantee  to  whom  it  is  alleged  the  property  was 
transferred  or  conveyed  to  hinder,  delay  or  defraud 
creditors,  or  the  successor  or  asi^lgn  of  such  transferee  or 
grantee,  in  double  tne  estimated  value  of  the  property  so 
alleged  to  have  been  transferred  or  conveyed ;  proviaed,  in 
no  case  need  such  undertaking  be  for  a  greater  sum  than 
double  the  amount  of  the  debt  or  liability  alleged  to  be  due 
and  owing  to  the  plaintiff  in  such  action,  commenced  to 
set  aside  said  transfer  and  conveyance;  and  where  such 
estimated  value  of  the  property  alleged  so  to  have  been 
conveyed  is  less  than  the  sum  alleged  to  be  due  and  owing 
to  the  plaintiff  in  the  action,  such  estimated  value  shall  be 
stated  in  the  undertaking,  and  said  undertaking  shall  be 
conditioned  that,  if  it  be  adjudged  in  said  action  that 
the  transfer  or  conveyance  was  made  to  hinder,  delay  or 
jdefraud  a  creditor  or  creditors,  then  that  the  transferee  or 
grantee  or  the  said  successor  or  assigns  of  such  transferee 
or  grantee  giving  such  undertaking,  will  pay  to  the  plain- 
tiff in  said  action  a  sum  equal  to  the  value,  as  the  same 
is  estimated  in  said  undertaking,  of  said  property  alleged 
to  have  been  transferred  or  conveyed  to  hinder,  delay  or 
defraud  creditors,  not  exceeding  the  sum  alleged  to  be  due 
and  owing  to  the  plaintiff  in  the  action.    Bn.  Stats.  1903, 


8  677%.  Bond,  filing  of.  Said  undertaking  shall  be  filed 
In  the  action  in  which  said  execution  issued  and  a  copy 
thereof  served  upon  the  plaintiff  or  his  attorney  in  said 
action.    En.  Stats.  1903,  99. 

§678.  Objections  to  sureties.  Within  ten  days  after 
service  of  the  copy  of  undertaking  the  plaintiff  may  object 
to  such  undertaking  on  the  ground  of  inability  of  the 
sureties,  or  either  of  them,  to  pay  the  sum  for  which  they 
become  bound  in  said  undertaking,  and  upon  the  ground 
that  the  estimated  value  of  the  property  therein  is  less 
than  the  market  value  of  Buch  property.  Such  objection 
to  the  undertaking  shall  be  made  in  writing,  specifying  the 
ground  or  grounds  of  objection,  and  if  the  objection  is 
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made  to  the  andertaking  that  the  estimated  value  therein 
is  less  than  the  market  value  of  the  property,  such  objec- 
tion shall  specify  the  plaintiff's  estimate  of  the  market 
value  of  the  property.  Such  written  objection  shall  be 
served  upon  the  said  transferee  or  grantee,  or  the  sue* 
cessor  or  assigns  of  such  transferee  or  grantee  giving 
such  undertaking.    En.  Stats.  1903,  99. 

8  678^.  Justification  of  sureties.  Approvai  and  disap* 
provai  of  bond.  When  the  sureties  or  either  of  them,  are 
objected  to,  the  surety  or  sureties  so  objected  to  shall 
Juatity  before  the  court  in  which  the  action  is  commenced, 
upon  ten  days'  notice  of  the  time  when  they  will  so  justify 
being  given  to  the  plaintiff,  or  plaintiff's  attorney.  Upon 
the  hearing  and  examination  into  the  sufficiency  of  a 
surety,  witness  may  be  required  to  attend  and  evidence 
may  be  procured  and  introduced  in  the  same  manner  as  in 
trial  of  civil  cases.  Upon  such  hearing  and  examination 
the  court  shall  make  its  order,  in  writing,  approving  or 
disapproving  the  sufficiency  of  the  sureties  or  surety  on 
such  undertaking.  In  case  the  court  disapproves  of  the 
surety  or  sureties  or  any  undertaking,  a  new  undertaking 
may  be  filed  and  served,  and  to  any  undertaking  given 
mider  the  provisions  of  this  act  the  same  objection  to  the 
sureties  may  be  made  and  the  same  proceedings  had  as  in 
case  of  the  first  undertaking  filed  and  served.  En.  Stats. 
1903,  99. 

I  679.  Objection  because  estimated  value  In  bond  less 
than  market  value.  When  objection  is  made  to  the  under- 
taking upon  the  ground  that  the  estimated  value  of  the 
property,  as  stated  in  the  undertaking,  is  less  than  the 
market  value  of  the  property,  the  transferee  or  grantee,  or 
the  successor  or  assigns  of  such  transferee  or  grantee 
giving  the  undertaking  may  accept  the  estimated  value 
stated  by  the  plaintiff  in  said  objection,  and  a  new  under- 
taking may  at  once  be  filed,  with  the  plaintiff's  estimate 
stated  therein  as  the  estimated  value,  and  no  objection 
shall  thereafter  be  made  upon  that  ground;  if  the  plaintiff's 
estimate  of  the  market  value  is  not  accepted,  the  transferee 
or  grantee,  or  the  successor  or  assigns  of  the  grantee  or 
transferee  giving  such  undertaking,  upon  ten  days'  notice 

CkxXo  GlT.  Proc— 22. 
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to  the  plaintiff,  shall  move  the  court  in  which  the  action  is 
pending  to  estimate  the  market  value  of  the  property,  and 
upon  the  hearing  of  such  motion,  witnesses  may  be  re- 
quired to  attend  and  testify,  and  evidence  may  be  produced 
in  the  same  manner  as  in  the  trial  of  civil  actions.  Upon 
the  hearing  of  the  motion  the  court  shall  estimate  the 
market  value  of  the  property,  and  if  the  estimated  value  of 
the  property  as  made  by  the  court  exceeds  the  estimated 
value  as  stated  in  the  undertaking,  a  new  undertaking 
shall  be  fll&d  and  served  with  the  market  value  determined 
by  the  stated  value  therein  as  the  estimated  value  of  the 
property.     En.  Stats.  1903,  100. 

§  67914.  Sureties,  how  Justify.  The  sureties  shall  Justify 
upon  the  undertaking  as  required  by  section  one  thousand 
and  fifty-seven  of  the  Code  of  Civil  Procedure.  Bn. 
Stats.  1903,  100. 

§  680.  Bond,  when  becomes  effective.  The  undertaking 
shall  become  effective  for  the  purpose  stated  in  section  1 
of  this  act,  ten  days  after  service  of  copy  thereof  on  the 
plaintiff,  unless  objection  to  such  undertaking  is  made  as 
In  this  act  provided,  and  in  case  objection  is  so  made  to 
the  undertaking  filed  and  served,  the  same  shall  become 
effective  for  such  purpose  when  an  order  is  made  by  such 
court  approving  the  sureties,  when  the  surety  or  sureties 
are  objected  to,  or  affirming  the  estimate  of  the  value  of 
property  when  objection  is  made  thereto,  or  in  case  any 
objection  to  the  undertaking  is  sustained  by  the  court 
when  a  new  undertaking  is  filed  and  served  as  reqtdred  by 
this  act,  to  which  no  objection  is  made,  or  if  made  is  not 
sustained  by  the  court    En.  Stats.  1903,  100. 

§680%.  Judgment  may  be  rendered  on  bond  whan.  If 
judgment  be  rendered  in  said  action  that  the  alleged  trans- 
fer or  conveyance  was  made  to  hinder,  delay  or  defraud 
creditors,  then  judgment  shall  be  rendered  in  such  action 
without  further  proceeding  in  favor  of  plaintiff  and  against 
the  principal  and  sureties  on  said  undertaking  for  the  sum 
for  which  said  undertaking  was  executed  accordix^  to  the 
conditions  thereof.    En.  Stats.  1903,  101. 
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TITLE   rX. 

OP  THB  EXECUTION  OP  THE  JUDGMENT  IN  CIVIIj 

ACTIONS. 

Chapter  I.    The  Execution,  S§  681-713^. 

XL    Proceedings  Supplemental  to  the  Execution, 
§§  714-721. 


CHAPTER  L 

THB  B^BCUTION. 

S  681.     Within  what  time  execution  may  issue. 
fi  682.     Who  may  issue  the  execution,  its  form,  to  whom  dirocted, 
and  what  it  shall  require. 
When  made  returnable. 

Money  judgments,  and  others,  how  enforced. 
Execution  after  five  years. 

When  execution  may  issue  against  the  property  of  a  party 
after  his  death. 
}  687.     Execution,  how  and  to  whom  issued. 
I  68&    What  shall  be  liable  to  be  seized  in  execution.     Not  to  bo 

afFected  till  a  levy  is  made, 
t  689.     When  property  is  claimed  by  a  third  party.     Indemnity^ 
I  690.     What  exempt  from  execution. 
Writ,  how  executed. 

Notice  of  sale  under  execution,  how  given. 
Selling  without  notice,  what  penalty  attached. 
Sales,  how  conducted.     Neither  the  ofiQcer  conducting  It  nor 
his  deputy  to  be  a  purchaser.    Real  and  personal  proppr- 
ty,  how  sold.     Judgment  debtor,  if  present,  may  direct 
order  of  sale,  and  the  ofiQcer  shall  follow  his  directions. 
§  695.     If  purchaser  refuses  to  pay  purchase-money,  what  proceed- 
ings. 

8  696.     Officer  may  refuse  such  purchaser's  bid  after. 

f  697.     These  two  sections  not  to  make  officer  liable  beyond  a  cer* 

tain  amount, 
f  698.     Personal  property,  not  capable  of  manual  delivery,  how  de« 

livered  to  purchaser. 
{  699.     Personal  property  not  capable  of  manual  deliTory,  how  sold 

and  delivered, 
f  700.     Real  property,  when  absolute  sale  or  not.    In  the  latter  case, 

what  the  certificate  must  contain. 
I  701.     Real  property  so  sold,  by  whom  it  may  be  redeemed. 
I  702.     When  it  may  be  rpdeemed,  and  redemption  money. 
I  70S.     When  judgment  debtor  or  other  redemptioner  may  redeem. 

9  704.     In  cases  of  redemption,  to  whom  the  payments  are  to  bo 

made. 
I  70S.     What  a  redemptioner  must  do  In  order  to  redeem. 
I  706.     Until  the  expiration  of  redemption  time  court  nnav  restrain 

waste  on  the  property.    What  considered  waste. 
i  707.    Rents  and  proflta. 
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8  708.     If  purchaser  of  real  property  be  eTicted  for  Irregularities  la 

sale,  what  he  may  recover  and  from  whom.  When  judg- 
ment to  be  reylved.  Petition  for  the  purpose,  bow  and 
by  whom  made. 

fi  709.  Party  who  pays  more  than  bis  share  may  compel  oontriba* 
tlon. 

fi  710.     Judgments  against  ofBcers,  how  enforced. 

9  710.     Claimant  of  property  may  give  bond  and  release  property. 
710^.  Claim  of  property,  bond,  amount  of  and  conditions  of. 

711.  Claim  of  property,  bond,  filing,  and  serving. 
711H-CIaim  of  property,  bond,  objections  to. 

712.  Claim  of  property.  Justification,  approval  and  disapprovaL 
712H.Claim  of  property,  bond,  estimate  of  value  and  new  bond. 

713.  Claim  of  property,  bond.  Justification  of  sureties. 
I  718^.Claim  of  property,  bond,  when  becomes  effectual. 

Gen.  Clt.  to  Cbap.— Cal.  Rep.  Cit.  138.  648. 

§  681.  Within  what  time  execution  may  laaue.  The 
party  in  whose  favor  judgment  is  gtven,  may,  at  any  time 
within  five  years  after  the  entry  thereof,  have  a  writ  of 
execution  issued  for  Its  enforcement.    En.  March  11,  1872. 

Cal.Rep.Cit.   61,147;   81.203;   81,204;   81,205;   86.278; 

86,  386 ;  92,  397  ;  94,  220  ;  94,  223  ;  99,  171 ;  99.  283 ; 

107.  132;  111,  362;  114,  547;  137,  811;  138.  193;  138,  194. 

Prac.  Act,  sec.  209.    En.  April  29,  1851. 

Cal.Rep.Clt.       8,215;     12,468;     20,    66;     22,660;     28,     70; 
28,  418;     80,  622;     34,  614;     37.    18;     87,  146;  187.  811. 

Time  for  execution,  when  extended:    Post,  sec  685. 

Appeal,  stay  of  execution:   Post,  sees.  942-945. 

WHere  money  deposited  by  defendant,  judgment  is  to 
be  satisfied  thereon  by  clerk:   Ante,  sec.  500. 

Attachment — If  judgment  plaintiff  has  attached  property, 
the  sheriff  must  satisfy  the  judgment  out  of  it:  Ante,  sec. 
650. 

Executor  or  administrator — No  execution  must  issue  upon 
judgment  against,  upon  claims  for  money  due  from 
estate:  Post,  sec.  1504. 

Receiver,  in  proceedings  In  aid  of  execution:  Ante,  sec 
564,  subd.  4. 

i  682.  Who  may  Issue  the  execution,  Ita  form,  to  whom 
directed,  and  what  it  shall  require.  The  writ  of  execution 
must  be  issued  in  the  name  of  the  people,  sealed  with  the 
seal  of  the  court,  and  subscribed  by  the  clerk,  and  be 
directed  to  the  sheriff,  and  it  must  Intelligibly  refer  to  the 
judgment,  stating  the  court,  the  county  where  the  judg- 
ment-roll is  filed,  and  If  it  be  for  money,  the  amount  there- 
of, and  the  amount  actually  due  thereon,  and  if  made 
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payable  in  a  specified  kind  of  money  or  currency,  as  pro- 
vided in  section  six  hundred  and  sizty-seyen,  the  execution 
must  also  state  the  kind  of  money  or  currency  in  which 
the  Judgment  is  payable,  and  must  require  the  sheriff 
substantially  as  follows: 

1.  If  it  be  against  the  property  of  the  judgment  debtor, 
it  must  require  the  sheriff  to  satisfy  the  judgment,  with 
Interest,  out  of  the  personal  property  of  such  debtor,  and 
if  sufficient  personal  property  cannot  be  found,  then  out 
of  his  real  property;  or  if  the  judgment  be  a  lien  upon 
real  property,  then  out  of  the  real  property  belonging  to 
him  on  the  day  when  the  judgment  was  docketed,  or  at 
any  time  thereafter;  or  if  the  execution  be  issued  to  a 
county  other  than  the  one  in  which  the  judgment  was 
recovered,  on  the  day  when  the  transcript  of  the  docket 
was  filed  in  the  office  of  the  recorder  of  such  county,  stat- 
ing; such  day,  or  any  time  thereafter; 

2.  If  it  be  against  real  or  personal  property  in  the  hands 
of  the  personal  representatives,  heirs,  devisees,  legatees, 
tenants,  or  trustees,  it  must  require  the  sheriff  to  satisfy 
the  judgment,  with  interest,  out  of  such  property; 

8.  If  it  be  against  the  person  of  the  judgment  debtor,  it 
must  require  the  sheriff  to  arrest  such  debtor  and  commit 
bim  to  the  jail  of  the  county  until  he  pay  the  judgment 
with  interest,  or  be  discharge^  according  to  law; 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a  speci- 
fied kind  of  money  or  currency,  as  provided  in  section  six 
hundred  and  sixty-seven,  it  must  also  require  the  sheriff  to 
satisfy  the  same  in  the  kind  of  money  or  currency  in 
which  the  judgment  is  made  payable,  and  the  sheriff  must 
refuse  payment  in  any  other  kind  of  money  or  currency; 
and  in  case  of  levy  and  sale  of  the  property  of  the  judg- 
ment debtor,  he  must  refuse  payment  from  any  purchaser 
at  such  sale  in  any  other  kind  of  money  or  currency  than 
that  specified  in  the  execution.  The  sheriff,  collecting 
ihoney  or  currency  in  the  manner  required  by  this  chapter, 
must  pay  to  the  plaintiff  or  party  entitled  to  recover  the 
same,  the  same  kind  of  money  or  currency  received  by 
him.  and  in  case  of  neglect  or  refusal  so  to  do.  he  shall 
be  liable  on  his  official  bond  to  the  judgment  creditor  in 
three  times  the  amount  of  the  money  so  collected; 

6.  If  it  be  for  the  delivery  of  the  possession  of  real  or 
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personal  property,  it  must  require  the  sheriff  to  deliTor 
the  possession  of  the  same,  describing  it,  to  the  party  en- 
titled thereto,  and  may,  at  the  same  time,  require  the 
sheriff  to  satisfy  any  costs,  damages,  rents,  or  profits, 
recovered  by  the  same  judgment,  out  of  the  personal  prop- 
erty of  the  person  against  whom  It  was  rendered,  and  the 
value  of  the  property  for  which  the  Judgment  was  rendered 
to  be  specified  therein  If  a  delivery  thereof  cannot  be 
had;  and  If  sufficient  personal  property  cannot  be  found, 
then  out  of  the  real  property,  as  provided  In  the  first  sub- 
division of  this  section.    En.  March  11,  1872. 

Cal.Rep.Clt.  5S,  668;  79.  601;  94,  220;  121,  197;  131.  529; 
137,  208.   Subd.  1—119,  194;  131,  600.   Subd.  4—180.  599. 

Prac.  Act,  sec.  210.  En.  April  29,  1851.  Am'd.  1863,  688. 

Cal.Rep.Clt.   7,671;  11.277;  24,149;  86,166;  86,167; 
87.182;  89,144. 

Contempt  In  interfering  with:    Post.  sees.  1209,  1210. 

Judgment  a  lien:   Ante,  sees.  671,  674. 

Property  leviable:  Ante,  sec.  542;  post,  sec.  688. 

Levy  without  process  a  misdemeanor:  See  Pen.  Gode, 
sec.  146. 

Subd.  4.  Judgment  payable  in  specified  kind  of  money: 
See  ante,  sec.  667. 

8  683.  Whan  made  returnable.  The  execution  may  be 
made  returnable  at  any  time  not  less  than  ten  nor  more 
than  sixty  days  after  Its  receipt  by  the  sheriff,  to  the  clerk 
with  whom  the  Judgment-roll  is  filed.  When  the  execution 
Is  returned  the  clerk  must  attach  It  to  the  Judgment-roll. 
If  any  real  estate  be  levied  upon,  the  clerk  must  record 
the  execution  and  the  return  thereto  at  large,  and  certify 
the  same  under  his  hand  as  true  copies,  in  a  book  to  be 
called  the  "execution  book,"  which  book  must  be  indexed 
with  the  names  of  the  plaintiffs  and  defendants  in  execu- 
tion, alphabetically  arranged,  and  kept  open  at  all  times 
during  office  hours  for  the  inspection  of  the  public  without 
charge.  It  Is  evidence  of  the  contents  of  the  originals 
whenever  they  or  any  part  thereof  may  be  destroyed  or 
mutilated.    En.  March  U,  1872. 

Cal.Rep.Clt.  94,  220;  94,  228. 

Prac  Act,  sec.  212.    Bn.  April  29,  1851.    Am'd.  1866,  708. 
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Return,  failure  to  make  without  delay,  liability  of  sher- 
iff:    See  PoL  Code,  sec  4179. 

§  684.  Money  Judgments,  and  others,  how  enforced. 
When  the  judgment  Is  for  money  or  the  possession  of  real 
or  personal  property,  the  same  may  be  enforced  by  a  writ  of 
execution;  and  if  the  judgment  direct  that  the.  defendant  be 
arrested,  the  execution  may  Issue  against  the  person  of 
the  judgment  debtor,  after  the  return  of  an  execution 
against  his  property  unsatisfied  in  whole  or  part;  when  the 
judgment  requires  the  sale  of  property,  the  same  may  be 
enforced  by  a  writ  reciting  such  judgment  or  the  material 
parts  thereof,  and  directing  the  proper  officer  to  execute 
the  judgment,  by  making  the  sale  and  applyihg  the  pro- 
ceeds in  conformity  therewith;  when  the  judgment  re- 
qnires  the  performance  of  any  other  act  than  as  above 
designated,  a  certified  copy  of  the  judgment  may  be  serred 
upon  the  party  against  whom  tUe  same  is  rendered,  or 
upon  the  person  or  officer  required  thereby  or  by  law  to 
obey  the  same,  and  obedience  thereto  may  be  enforced  by 
the  court    En.  March  11,  1872.    Am'd.  1873-4,  321. 


Cal.Rep.ClL     68»  558 

12,  263;     72»  264 

94,  220 ;     94.  223 

ISO,  699 ;  187,     87 


53,  559;     57,       9 
75,  414;     76,  542 

101.  204 ;  119.  197 

137,  203. 


57,    10 ;     62,  680 ; 

90.  1S5  ;     93.  143 ; 

121,  187  ;  121.  342 ; 


Prac.  Act,  sec.  213.    En.  April  29, 1851.    Am'd.  1866,  703. 
Cal.Rep.Cit.  80,  871. 

Money,  how  computed  and  stated  in:  See  Pol.  Code,  sec. 
8274. 

Writ  of  possession  or  restitution:  Ante,  sec.  380;  post. 
Bee  1174. 

Re-entry  after  dispossession:    Post.  sec.  1210. 

Execution  against  the  person,  discharge  of  prisoner: 
Post,  sees.  1143-1154.. 

Sale  of  property:   See  post,  sees.  694  et  seq. 

Performance  of  any  other  act — Enforcing  obedience: 
Post,  sees.  1209  et  seq. 

8  685.  Execution  after  five  years.  In  all  cases,  the 
Judgment  may  be  enforced  or  carried  into  execution  after 
the  lapse  of  five  years  from  the  date  of  its  entry,  by  leave 
of  the  court,  upon  motion,  or  by  Judgment  for  that  purpose, 
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founded  upon  supplemental  pleadings;  but  nothing  In  fhis 

section  shall  be  construed  to  revive  a  Judgment  for  the 

recovery  of  money  which  shall  have  been  barred  by  limitar 

tion  at  the  time  of  the  passage  of  this  act.    En.  March  11, 

1872.    Am'd.  1896,  88. 

Cal.Rep.Cit     61,147;     81,208;     81,204;     86,278;     86.885; 
121,    29;  121,    80;  137,    38. 

Prac.  Act,  sec.  214.    En.  April  29, 1851.    Am'd.  ISei,  116; 

1866,  704. 

Cal.Rep.Cit.       8,618;     17,271;     22,650;     29,229;     87.    13; 
37,     14;     87.    16;     87,135;     87,146. 

8  686.  When  execution  may  Issue  against  the  property 
of  a  party  after  his  death.  Notwithstanding  the  death  of 
a  party  after  the  Judgment,  execution  thereon  may  be 
issued,  or  it  may  be  enforced  as  follows: 

1.  In  case  of  the  death  of  the  Judgment  creditor,  upon 
the  application  of  his  executor,  or  administrator,  or  suc- 
cessor in  interest; 

2.  In  case  of  the  death  of  the  Judgment  debtor,  if  the 
Judgment  be  for  the  recovery  of  real  or  personal  property, 
or  the  enforcement  of  a  lien  thereon.    En.  March  11,  1872. 

Cal.Rep.Clt.  188,  259. 

Prac.  Act,  sec.  215.    En.  April  29,  1851.    Am'd.  1864,  452. 
Cal.Rep.Clt.  29,  368;  87,  14. 

Death  of  party — Effect  on  action:  Ante,  sec.  385;  Judg- 
ment after:  Ante,  sec.  669;  execution  after:  Post,  aec. 
1505. 

S  687.  Execution,  how  and  to  whom  Issued.  Where  the 
execution  is  against  the  property  of  the  Judgment  debtcM*, 
it  may  be  issued  to  the  sheriff  of  any  county  in  the  state. 
Where  it  requires  the  delivery  of  real  or  personal  property, 
it  must  be  issued  to  the  sheriff  of  the  county  where  the 
property,  or  some  part  thereof,  is  situated.  Executions 
may  be  issued,  at  the  same  time,  to  different  counties. 
En.  March  11,  1872. 

Cal.Rep.ClL  88,  459. 

Prac.  Act,  sec.  216.    En.  April  29, 1851. 
Any  county,  in  the  state,  process  extends  to:    See.  T8. 
Execution  requiring  delivery  of  real  and  personal  pro^ 
erty:  Ante,  sec.  682,  subd.  6. 
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Act  concerning  execution  of  final  process  where  new 
county  formed:     See  post.  Appendix,  title  Process. 

§688.  What  shall  be  liable  to  be  seized  In  execution. 
Not  to  be  affected  till  a  levy  is  made.  All  goods,  chattels, 
moneys,  and  other  property,  both  real  and  personal,  or  any 
Interest  therein  of  the  Judgment  debtor,  not  exempt  by 
law,  and  all  property  and  rights  of  property  seized  and 
beld  under  attachment  in  the  action,  are  liable  to  execu- 
tion. Shares  and  interests  in  any  corporation  or  company, 
and  debts  and  creaiis,  and  all  other  property,  both  real 
and  persona],  or  any  interest  in  either  real  or  personal 
property,  and  all  other  property  not  capable  of  manual 
delivery,  may  be  attached  on  execution,  in  like  manner  as 
upon  writs  of  attachment.  Gold  dust  must  be  returned  by 
the  officer  as  so  much  money  collected  at  its  current  value, 
wichout  exposing  the  same  to  sale.  Until  a  levy,  property 
i8  not  affected  by  the  execution.    E2n.  March  11,  1872. 

G*IJt«p.ClL  52.  881 ;  64,  842 ;  67,  622 ;  68.  876 ;  65,  302  ; 

72,  70;  77,  656;  94,  221;  99,  165;  100,  327;  101,  k27  ; 
118,  101 ;  119.  194 ;  122.  97  ;  131,  89  ;  133,  317  ;  138,  194 . 

Prac  Act,  sec.  217.    En.  April  29,  1851.    Am'd.  1854.  62; 

1862,  568. 

Cal.Rep.Cit.       6.  196 ;       7.  204 ;     13.    22 ;     34,     87 ;     34,  607 ; 
87.  146;     89.  144;     64.  469;  119.  196. 

Good  Will:  Civ.  Code,  sees.  992,  993. 

Franchise:  Civ.  Code,  sees.  388-393. 

Homestead:  See  Civ.  Code,  sees.  1241-1261.  Sole  tra- 
ders:    See  post,  sees.  1811-1821. 

Levy:   Ante,  sec.  642. 

Estates  at  will  not  subject  to  execution;  See  Civ.  Code, 
sec.  765. 

EhLsmptions,  generally:   Post,  sec.  690. 

i  689.  When  property  Is  claimed  by  a  third  party.  In- 
demnity. If  the  property  levied  on  be  claimed  by  a  third 
person  as  his  property  by  a  written  claim  verified  by  the 
oath  of  said  claimant,  setting  out  his  title  thereto,  his 
right  to  the  possession  thereof,  and  stating  the  grounds  of 
such  title,  and  served  upon  the  sherifT,  the  sheriff  is  not 
bound  to  keep  the  property  unless  the  plaintiff,  or  the  per- 
son in  whose  favor  the  writ  of  execution  runs,  on  demand, 
indemnify  the  sheriff  against  such  claim  by  an  undertak- 


8  690  THB    EXECUTION.  262 

Ing  by  at  least  two  good  and  sufflclent  Bureties;  and  no 

claim  to  such  property  is  valid  against  the  sheriff,  or  shall 

be  received,  or  be  notice  of  any  rights,  unless  made  as 

above  provided.    En.  March  11,  1872.    Am'd.  1891,  20. 

Cal.Rep.Cit     58,  438;     97,  483;  108,  145;  109,  241;  113,  863; 
114,  296;  117,    40;  122,  384;  126,    42;  188.    84;  138,  444. 

Prac.  Act,  sec.  218.    En.  April  29, 1851. 

If  the  sheriff  give  notice  to  sureties  of  action  brought 
against  him,  they  are  liable  on  the  Judgment:  Post,  sec. 
1055. 

1 690.  What  exempt  from  execution.  The  following 
property  is  exempt  from  execution,  except  as  herein  other- 
wise specially  provided: 

1.  Chairs,  tables,  desks,  and  books,  to  the  value  of  two 
hundred  dollars,  belonging  to  the  Judgment  debtor; 

2.  Necessary  household,  table,  and  kitchen  furniture 
belonging  to  the  Judgment  debtor,  including  one  sewing- 
machine,  stove,  stove-pipes  and  furniture,  wearing  apparel, 
beds,  bedding,  and  bedsteads,  hanging  pictures,  oil  paint- 
ings and  drawings  drawn  or  painted  by  any  member  of 
the  family,  and  family  portraits  and  their  necessary  frames, 
provisions  and  fuel  actually  provided  for  individual  or 
family  use,  sufficient  for  three  months,  and  three  cows  and 
their  suckling  calves,  four  hogs  with  their  suckling  pigs, 
and  food  for  such  cows  and  hogs  for  one  month;  also,  one 
piano,  one  shotgun,  and  one  rifle; 

3.  The  farming  utensils  or  Implements  of  husbandry  of 
the  Judgment  debtor,  not  exceeding  in  value  the  sum  of 
one  thousand  dollars;  also,  two  oxen,  or  two  horses,  or  two 
mules,  and  their  harness,  one  cart  or  buggy  and  two 
wagons,  and  food  for  such  oxen,  horses,  or  mules,  for  one 
month;  also,  all  seed,  grain,  or  vegetables  actually  pro- 
vided, reserved,  or  on  hand  for  the  purpose  of  plantln^^  or 
sowing  at  any  time  within  the  ensuing  six  months,  not 
exceeding  in  value  the  sum  of  two  hundred  dollars;  and 
seventy-five  beehives;  one  horse  and  vehicle  belonging  to 
any  person  who  is  maimed  or  cripple,  and  the  same  Is 
necessary  in  his  business; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan, 
necessary  to  carry  on  his  trade;  the  notarial  seal,  records, 
and  office  furniture  of  a  notary  public;   the  instruments 
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and  chest  of  a  surgeon,  physician,  surveyor,  or  dentist, 
necessary  to  the  exercise  of  their  profession,  with  their 
professional  libraries  and  necessary  office  furniture;  the 
professional  libraries  of  attorneys.  Judges,  ministers  of 
the  gospel,  editors,  school  teachers,  and  music  teachers, 
and  their  necessary  office  furniture;  including  one  safe  and 
one  typewriter;  also,  the  musical  instruments  of  music 
teachers  actually  used  by  them  in  giving  instructions,  and 
all  the  indexes,  abstracts,  books,  papers,  maps  and  office 
furniture  of  a  searcher  of  records  necessary  to  be  used  in 
his  profession;  also,  the  typewriters,  or  other  mechanical 
contrivances  employed  for  writing  in  type,  actually  used 
by  the  owner  thereof  for  making  his  living;  also,  one 
bicycle,  when  the  same  is  used  by  its  owner  for  the  purpose 
of  carrying  on  his  regular  business,  or  when  the  same  is 
used  for  the  purpose  of  transporting  the  owner  to  and 
from  his  place  of  business; 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value 
the  sum  of  five  hundred  dollars;  also,  his  sluices,  pipes, 
hose,  windlass,  derrick,  cars,  pumps,  tools,  implements,  and 
appliances  necessary  for  carrying  on  any  mining  opera- 
tions, not  exceeding  in  value  the  aggregate  sum  of  five 
hundred  dollars;  and  two  horses,  mules,  or  oxen  with  their 
harness,  and  food  for  such  horses,  mules,  or  oxen  for  one 
month,  when  necessary  to  be  used  on  any  whim,  windlass, 
derrick,  car  pump  or  hoisting  gear;  and  also  his  mining 
claim,  actually  worked  by  him,  not  exceeding  in  value  the 
sum  of  one  thousand  dollars; 

6.  Two  horses,  two  oxen,  or  two  mules,  and  their  harness, 
and  one  cart  or  wagon,  one  dray  or  truck,  one  coupS,  one 
hack,  or  carriage,  for  one  or  two  horses,  by  the  use  of 
which  a  cartman,  drayman,  truckman,  huckster,  peddler, 
hackman,  teamster,  or  other  laborer  habitually  earns  his 
living;  and  one  horse,  with  vehicle  and  harness  or  other 
equipments,  used  by  a  physician,  surgeon,  constable,  or 
minister  of  the  gospel,  in  the  legitimate  practice  of  his 
profession  or  business;  with  food  for  such  oxen,  horses,  or 
mules  for  one  month; 

7.  One  flshing-boat  and  net,  not  exceeding  the  total 
value  of  five  hundred  dollars,  the.  property  of  any  fisher- 
man, by  the  lawful  use  of  which  he  earns  his  livelihood; 

8.  Poultry  not  exceeding  in  value  seventy-five  dollars; 
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9.  The  wages  and  earnings  of  all  seamen,  sea-gotng 
fishermen  and  sealers,  not  exceeding  three  hundred  dol- 
lars, regardless  of  where  or  when  earned,  and  in  addition 
to  all  other  exemptions  otherwise  provided  by  any  law; 

10.  The  earnings  of  the  judgment  debtbr  for  his  personal 
services  rendered  at  any  time  within  thirty  days  next 
preceding  the  levy  of  execution  or  attachment,  when  It 
appears,  by  the  debtor's  affidavit,  or  otherwise,  that  such 
earnings  are  necessary  for  the  use  of  his  family,  residing 
in  this  state,  supported  in  whole  or  in  part  by  his  labor; 
but  where  debts  are  incurred  by  any  such  person,  or  his 
wife  or  family,  for  the  common  necessaries  of  life,  or  have 
been  incurred  at  a  time  when  the  debtor  had  no  family, 
residing  in  this  state,  supported  in  whole  or  in  part  by  his 
labor,  the  one  half  of  such  earnings  above  mentioned  is 
nevertneless  subject  to  execution,  garnishment,  or  attach- 
ment to  satisfy  debts  so  incurred; 

11.  The  shares  held  by  a  member  of  a  homestead  asso- 
ciation duly  incorporated,  not  exceeding  in  value  one 
thousand  dollars  If  the  person  holding  the  shares  is  not  the 
owner  of  a  homestead  under  the  laws  of  this  state; 

12.  All  the  nautical  instruments  and  wearing  apparel 
of  any  master,  officer,  or  seaman  of  any  steamer  or  other 
vessel; 

13.  All  fire  engines,  hooks  and  ladders,  with  the  carts, 
trucks  and  carriages,  hose  buckets,  implements,  and  ap- 
paratus thereunto  appertaining,  and  all  furniture  and  uni- 
forms of  any  fire  company  or  department  organized  under 
the  laws  of  this  state; 

14.  All  arms,  uniforms,  and  accoutrements  required  by 
law  to  be  kept  by  any  -person,  and  also  one  gun,  to  be 
selected  by  the  debtor; 

15.  All  court-houses,  jails,  public  offices,  and  buildings, 
lots,  grounds,  and  personal  property,  the  fixtures,  furniture^ 
books,  papers  and  appurtenances  belonging  and  pertaining 
to  the  jail  and  public  offices  belonging  to  any  county  of 
this  state;  and  all  cemeteries,  public  squares,  parks,  and 
places,  public  buildings,  town  halls,  markets,  buildings  for 
the  •  use  of  fire  departments  and  military  organizationsv 
and  the  lots  and  grounds  thereto  belonging  and  apper 
taining,  owned  or  held  by  any  town  or  incorporated  city, 
or  dedicated  by  such  town  or  city  to  health,  ornament,  o^ 
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pabllc  ose,  or  for  the  use  of  any  fire  or  military  company 
organized  under  the  laws  of  this  state; 

16.  All  material,  not  exceeding  one  thousand  dollars  in 
valne,  purchased  in  good  faith  for  use  In  the  construction, 
alteration,  or  repair  of  any  building,  mining  claim  or  other 
improvement,  as  long  as  in  good  faith  the  same  is  about 
to  be  applied  to  the  construction,  alteration,  or  repair  of 
sucl^  building,  mining  claim,  or  other  improvement; 

17.  All  machinery,  tools  and  implements,  necessary  in 
and  for  boring,  sinking,  putting  down  and  constructing 
surface  or  artesian  wells;  also  the  engines  necessary  for 
operating  such  machinery,  implements,  tools,  etc.,  also 
all  trucks  necessary  for  the  transportation  of  such 
machinery,  tools,  implements,  engines,  etc.;  provided, 
that  the  value  of  all  the  articles  exempted  under  this 
subdivision  shall  not  exceed  one  thousand  dollars; 

18.  All  moneys,  benefits,  privileges,  or  immunities  accru- 
ing or  in  any  manner  growing  out  of  any  life  insurance,  if 
tae  annual  premiums  paid  do  not  exceed  five  hundred 
dollars,  and  if  they  exceed  that  sum,  a  like  exemption 
shall  exist  which  shall  bear  the  same  proporticn  to  tie 
moneys,  benefits,  privileges,  and  immunities  so  accnTing 
or  growing  out  of  such  insurance  that  said  five  hundred 
dollars  bears  to  the  whole  annual  premiums  paid; 

19.  Shares  of  stock  in  any  building  and  loan  association 
to  the  value  of  one  thousand  dollars. 

No  article,  however,  or  species  of  property  mentioned  in 
this  section,  is  exempt  from  execution  issued  upon  a  judg- 
ment recovered  for  its  price,  or  upon  a  judgment  of  fore- 
closure of  a  mortgage  or  other  lien  thereon.  En.  March  11, 
1872.  Am'd.  1876-6,  94;  1877-8,  101;  1887,  99;  1897,  180; 
1899, 19;  1900-01,  21;  1903.  114. 

CaI.R6p.Cit.  62,  400 ;  62,  406 ;  64.  291 ;  72,  244  ;  77,  105 ; 

77,  404 ;  99,  203 ;  102.  536 ;  122,  439 .   Subd.  3  —  65.  507 ; 

67.  400;  71,  77;  119,  42;  121,  538;  122,  436.  Subd.  4— 

87,  293.  Subd.  5  —  98,  479.   Subd.  6  —  54.  640;  64,  290; 

72.  244;  83.  196;  91,  276.   Subd.  10—75.  249.  Subd.  11— 

123,  401.  Subd.  12—121,  354;  122,  97.  Subd.  13  —  90.  546. 

Prac.  Act,  sec.  219.  En.  April  29,  1851.  Am'd.  1854,  62; 
1862,  673;  1864,  528;  1869-70,  384;  1871-2,  864. 

CaI.Rep.Cit.  84.305;  38,383;  71,  78.   Subd.  3  — 77,  196. 
Subd.  6  —  77,  195. 

Code  Civ.  Proc— 23. 
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$691.  Writ,  how  executed.  The  sheriff  must  execute 
the  writ  against  the  property  of  the  Judgment  debtor,  by 
levying  on  a  sufficient  amount  of  property,  if  there  be 
sufficient,  collecting  or  selling  the  things  in  action,  and 
selling  the  other  property,  and  paying  to  the  plaintiff  or  his 
attorney  so  much  of  the  proceeds  as  will  satisfy  the  judg- 
ment. Any  excess  in  the  proceeds  over  the  judgment  and 
accruing  costs  must  be  returned  to  the  judgment  debtor, 
unless  otherwise  directed  by  the  judgment  or  order  of 
the  court.  When  there  is  more  property  of  the  judgment 
debtor  than  is  sufficient  to  satisfy  the  judgment  and 
accruing  costs  within  the  view  of  the  sheriff,  he  must  levy 
only  on  such  part  of  the  property  as  the  judgment  debtor 
may  indicate,  if  the  property  indicated  be  amply  sufficient 
to  satisfy  the  judgment  and  costs.  En.  March  11,  1872. 
Am'd.  1873-4,  321. 

CaLRep.Cit.  58,  466;  108.  287;  119,  194;  119,  196;  181,  690, 

Prac.  Act,  sec.  220.    En.  April  29,  1861. 

Cal.Rep.Clt.  7,  204;  13,  22;  84.  87. 

Justification  of  sheriff:     See  Pol.  Code,  sec.  4187. 

Sheriff  must  execute  writ:   Pol.  Ck)de,  sec.  4180. 

Neglect  of  sheriff  to  levy  or  sell,  liability:  See  PoL 
Code,  sec.  4180. 

Directions  to  sheriff,  effect  of:    See  PoL  Code,  sec  4185. 

Selling  property:     Post,  sees.  692  et  seq. 

Paying  over  proceeds:     Pol.  Code,  sees.  4181,  4186. 

Debts,  payment  of  to  sheriff:  Ante,  sec.  644;  post,  sec 
716. 

$  692.  Notice  of  safe  under  execution,  how  given.  Before 
the  sale  of  property  on  execution,  notice  thereof  must  be 
given  as  follows: 

1.  In  case  of  perishable  property:  by  posting  written 
notice  of  the  time  and  place  of  sale  in  three  public  placet 
of  the  township  or  city  where  the  sale  is  to  take  place, 
for  such  time  as  may  be  reasonable,  considering  the  char- 
acter and  condition  of  the  property. 

2.  In  case  of  other  personal  property:  by  posting  a 
similar  notice  in  three  public  places  in  the  township  or 
city  where  the  sale  is  to  take  place,  for  not  less  than  fiye 
nor  more  than  ten  days. 
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3.  In  case  of  real  property:  by  posting  a  similar  notice, 
particularly  describing  the  property,  for  twenty  days,  in 
three  public  places  of  the  township  or  city  where  the 
property  is  situated,  and  also  where  the  property  is  to  be 
8old,  and  publishing  a  copy  thereof,  once  a  week  for  the 
same  period,  in  some  newspaper  published  in  the  county. 
If  there  be  one. 

4.  When  the  judgment  under  which  the  property  is  to 
be  sold  is  made  payable  in  a  specified  kind  of  money  or 
currency,  the  several  notices  required  by  this  section  must 
state  the  kind  of  money  or. currency  In  which  bids  may 
he  made  at  such  sale,  which  must  be  the  same  as  that  speci- 
fied in  the  Judgment  En.  March  11,  1872.  Am'd.  1873-4, 
822. 

Cal.Rep.Clt.     68,  618;  100.  215;  100.  216;  100,  219;  101,  204; 
119,  197.      Subd.  3—119,  194. 

Prac.  Act,  sec.  221.    En.  April  29,  1851.    Am'd.  1863,  689. 
Sale  of  vessels,  notice  of:    Post,  sees.  824,  827. 
Sale  without  notice:   Post,  sec.  693. 
Perishable  property,  sale  under  attachment:  Ante,  sec. 
547. 

Specified  kind  of  money:   Ante,  sec.  682,  subd.  4. 

$693.  Seiiing  without  notice,  what  penalty  attached. 
An  officer  selling  without  the  notice  prescribed  by  the 
last  section  forfeits  five  hundred  dollars  to  the  aggrieved 
party,  in  addition  to  his  actual  damages;  and  a  person  will- 
fully taking  down  or  defacing  the  notice  posted,  If  done 
before  the  sale  or  the  satisfaction  of  the  Judgment  (if 
the  Judgment  be  satisfied  before  sale),  forfeits  five  hundred 
dollars.    En.  March  11,  1872. 

Cal.Rep.Cit.     68.  618;     63,  519;  100.  215;  100,  219;  101,  204; 
186,      3. 

Prac.  Act,  sec.  222.    En.  April  29, 1851. 
Cal.Rep.Clt.  8.  289;  22.  264. 

S  694w  Sales,  how  conducted.  Neither  the  officer  con* 
ducting  it  nor  his  deputy  to  be  a  purchaser.  Real  and 
personal  property,  how  sold.  Judgment  debtor,  if  present, 
may  direct  order  of  sale,  and  the  officer  shall  follow  his 
directions.  All  sales  of  property  under  execution  must  be 
made  at  auction  to  the  highest  bidder,  between  the  hours 
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of  nine  in  the  morning  and  five  in  the  afternoon.  After 
sufficient  property  has  been  sold  to  satisfy  the  execution, 
no  more  can  be  sold.  Neither  the  officer  holding  the  execn- 
tion  nor  his  deputy  can  become  a  purchaser  or  be  inter- 
ested in  any  purchase  at  such  sale.  When  the  sale  is  of 
personal  property,  capable  of  manual  delivery,  it  must 
be  within  view  of  those  who  attend  the  sale,  and  be  sold  in 
such  parcels  as  are  likely  to  bring  the  highest  price;  and 
when  the  sale  is  of  real  property,  consisting  of  seyeral 
known  lots  or  parcels,  they  must  be  sold  separately;  or, 
when  a  portion  of  such  real  property  is  claimed  by  a  third 
person,  and  he  requires  it  to  be  sold  separately,  such  por- 
tion must  be  thus  sold.  The  Judgment  debtor,  if  present  at 
the  sale,  may  also  direct  the  order  in  which  property,  real 
or  personal,  shall  be  sold,-  when  such  property  con- 
sists of  several  known  lots  or  parcels,  or  of  articles 
which  can  be  sold  to  advantage  separately,  and  the  sheriff 
must  follow  such  directions.    En.  March  II,  1872. 

Cal.Rep.Cit.     61.553;     64.351;     67,       9;     67,    10;     68,456; 
65,    18;     86,  328;     90,  185;     91,     89;  118,  662;  127,  166; 
129,  164. 

Prac.  Act,  sec.  223.    En.  April  29, 1861. 
Cal.Rep.Oit  6,  52;  21,  68;  64,  851. 

Auctioneer,  sheriff  as:  Pol.  Code,  sec.  8291. 

$  695.  If  purchaser  refuses  to  pay  purchase-mofieyt  what 
proceedings.  If  a  purchaser  refuse  to  pay  the  amount  bid 
by  him  for  property  struck  off  to  him  at  a  sale  under  execu- 
tion, the  officer  may  again  sell  the  property  at  any  time  to 
the  highest  bidder,  and  if  any  loss  be  occasioned  thereby, 
the  officer  may  recover  the  amount  of  such  loss,  with  ooets, 
from  the  bidder  so  refusing,  in  any  court  of  competent 
Jurisdiction.    En.  March  11,  1872.    Am'd.  1873-4,  828^ 

Cal.Rep.Cit  131,  687;  181,  697;  181,  702. 

Prac.  Act,  sec.  224.    En.  April  29,  1861. 

Cal.Rep.CiL  8,  26;  9,  94;  22,  612. 

S  696.  Officer  may  refuse  such  purchaser's  bid  after. 
When  a  purchaser  refuses  to  pay,  the  officer  may,  in  his 
discretion,  thereafter,  reject  any  subsequent  bid  of  aiuA 
person.    En.  March  11,  1872.    Am'd.  1873-4,  828. 

Prac.  Act,  sec.  225.    En.  April  29,  1851. 

Oal.Rep.Cit  8,  26. 
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§  697.  These  two  sections  not  to  make  officer  liable  be- 
yond a  certain  amount.  The  two  preceding  sections  must 
not  be  construed  to  make  the  officer  liable  for  any  more 
than  the  amount  bid  by  the  second  or  subsequent  piu> 
chaser,  and  the  amount  collected  from  the  purchaser  refus- 
ing to  pay.    £n.  March  11.  1872. 

Prac  Act,  sec.  226.    En.  April  29,  1861. 

§608.  Personal  property,  not  capable  of  manual  deliv- 
ery^  how  delivered  to  purchaser.  When  the  purchaser  of  any 
personal  property,  capable  of  manual  delivery,  pays  the 
purchase  money,  the  officer  making  the  sale  must  deliver 
to  the  purchaser  the  property,  and  if  desired,  execute  and 
deliver  to  him  a  certificate  oif  the  sale.  Such  certificate 
conveys  to  the  purchaser  all  the  right  which  the  debtor 
had  in  such  property  on  the  day  the  execution  or  attach- 
ment was  levied.    En.  March  11,  1872. 

C&l.Rep.Cit.  123,  815;  131,  11. 

Prac.  Act,  sec.  227.    En.  April  29,  1851. 
Gal.R«p.Cit  13.  22. 

Certificate  of  sale:    See  next  section. 

§  699.  Personal  property  not  capable  of  manual  delivery, 
how  sold  and  delivered.  When  the  purchaser  of  any  per- 
sonal property,  not  capable  of  manual  delivery,  pays  the 
purchase  money,  the  officer  making  the  sale  must  execute 
and  deliver  to  the  purchaser  a  certificate  of  sale.  Such 
certificate  conveys  to  the  purchaser  all  the  right  which  the 
debtor  had  in  such  property  on  the  day  the  execution  or 
attachment  was  levied.    En.  March  11,  1872. 

Prac.  Act,  sec.  228.    En.  April  29,  1851. 

Cal.Rep.Cit.  13,  22;  34,  87. 

Attachment,  personalty  not  capable  of  manual  delivery: 
Ante,  sec.  642. 

§  700.  Real  property,  when  absolute  sale  or  not.  In  the 
latter  case,  what  the  certificate  must  contain.  Upon  a  sale 
of  real  property,  the  purchaser  Is  substituted  to  and  ac- 
quires all  the  right,  title,  interest,  and  claim  of  the  judg- 
ment debtor  thereto;  and  when  the  estate  is  less  than  a 
leasehold  of  two  years'  unexpired  term,  the  sale  is  abso- 
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lute.  In  all  other  cases,  the  property  ia  subject  to  redemp- 
tion, as  provided  in  this  chapter.  The  officer  must  give  to 
the  purchaser  a  certificate  of  sale,  containing: 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel; 
8.  The  whole  price  paid; 

4.  When  subject  to  redemption,  it  must  be  so  stated. 

And  when  the  judgment  under  which  the  sale  has  been 
made,  is  made  payable  in  a  specified  kind  of  money  or 
currency,  the  certificate  must  also  show  the  kind  of  money 
or  currency,  in  which  such  redemption  may  be  made,  which 
must  be  the  same  as  that  specified  in  the  judgment.  A 
duplicate  of  such  certificate  must  be  filed  by  the  officer  In 
the  office  of  the  recorder  of  the  county.  Bn.  March  11, 
1872. 

Cal.Rep.Cit.     66,683;     66,634;     66,689;     66,642;     69.876; 
75,  556;  102.  680;  116,  230;  117,    75;  121,  600;  122,  618; 
124,  166;  128,    20;  138,  891;  188.  892. 

Prac.  Act,  sec.  229.  En.  April  29,  1851.  Am'd.  1862,  589; 
1863,  689. 

Cal.Rep.Cit  2,  696;  4,  143;  81,  800;  81,  817;  81,  818;  1881  892. 

Specified  kind  of  money:  Sees.  682,  subd.  4,  692. 

Certificate,  recording:  Pol.  Code,  sec.  4237. 

Sheriff's  deed,  and  what  passes  by  it:  Post,  sec.  703. 

Injunction  to  restrain  person  in  possession  from  waste: 
Post,  sec.  745.  Recovery  of  damages  for  waste:  Post, 
sec.  746. 

Writ  of  assistance:  Post,  sec.  1210. 

$701.  Real  property  so  soldy  by  whom  It  may  b«  i^ 
deemed.  Property  sold  subject  to  redemption,  as  provided 
in  the  last  section,  or  any  part  sold  separately,  may  be 
redeemed  in  the  manner  hereinafter  provided  by  the  follow- 
ing persons,  or  their  successors  in  interest: 

1.  The  judgment  debtor,  or  his  successor  in  interest.  In 
the  whole  or  any  part  of  the  property; 

2.  A  creditor  having  a  lien  by  judgment  or  mortgage  on 
the  property  sold,  or  on  some  share  or  part  thereof,  subse- 
quent to  that  on  which  the  property  was  sold.  The  persona 
mentioned  in  the  second  subdivision  of  this  section  are,  in 
this  chapter,  termed  redemptioners.    En.  March  U,  1872. 

Cal.Rep.Clt     61,  540 ;     66,  176 ;     65,  634 ;     66,  686 ;     6B,  539 ; 
60.  160;     66,  120;     66,  121;  106.  101;  106.  102;  118.  555; 
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117.     75;  122.  612;  138,  391;  138.  898.      Bubd.  1  —  71,  480; 
97.    51.      Subd.  2—124.  231. 

Prac  Act,  sec.  230.    En.  April  29.  1851. 

Cal.Rep.Cit       4.143;     27,871;     81.800;    '35.722;     87,186; 
44.334;     47.815. 

Redemption,  mode  of:  Post,  sees.  702  et  seq. 
Judgment  creditor,  redemption  by:  Post,  sec.  1505. 
Parties  entitled  to  redeem:  Ante,  sees.  346,  347. 

§702.  When  it  may  be  redeemed,  and  redemption 
money.  The  Judgment  debtor,  or  redemptioner,  may  re- 
deem the  property  from  the  purchaser  any  time  within 
twelve  months  after  the  sale  on  paying  the  purchaser  the 
amount  of  his  purchase,  with  one  per  cent  per  month 
thereon  in  addition,  up  to  the  time  of  redemption,  together 
with  the  amount  of  any  assessment  or  taxes  which  the 
purchaser  may  have  paid  thereon  after  purchase,  and  in- 
terest on  such  amount.  And  if  the  purchaser  be  also  a 
creditor,  having  a  prior  Hen  to  that  of  the  redemptioner. 
other  than  the  Judgment  under  which  said  purchase  was 
made,  the  amount  of  such  lien  with  interest.  En.  March 
11,  1872.    Am'd.  1875-6,  96;  1895,  226;  1897,  41. 

Cal.Rep'.Clt.  62,047;  66,634;  61.332;  68.  225 ;  100,  463 ; 
117,  74;  117,  75;  126.  417;  127.  534;  133,  518;  134,  344; 
137.  667;  137,  670;  138,  393. 

Prac.  Act,  sec.  231.    En.  April  29,  1851.    Am'd.  1859.  139; 

1860,  302. 

CaI.Rep.Cit.       4,143;       9.118;     47.    84;     47,    85;     52.646; 
52,  647;     52,  648. 

§  703.  When  judgment  debtor  or  otlier  redemptioner  may 
redeem.  If  property  be  so  redeemed  by  a  redemptioner,  an- 
other redemptioner  may,  within  sixty  days  after  the  last  re- 
demption, again  redeem  it  from  the  last  redemptioner  on 
paying  the  sum  paid  on  such  last  redemption,  with  two  per 
cent  thereon  in  addition,  and  the  amount  of  any  assessment 
or  taxes  which  the  last  redemptioner  may  have  paid  thereon 
after  the  redemption  by  him,  with  interest  on  such  amount, 
and,  in  addition,  the  amount  of  any  liens  held  by  said  last 
redemptioner  prior  to  his  own,  with  interest;  but  the  Judg- 
ment under  which  the  property  was  sold  need  not  be  so 
paid  as  a  lien.  The  property  may  be  again,  and  as  often  as 
a  redemptioner  is  so  disposed,  redeemed  from  any  previous 
redemptioner  within  sixty  days  after  the  last  redemption. 
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on  paying  the  sum  paid  on  the  last  previous  redemption, 
with  two  per  cent  thereon  in  addition,  and  the  amounts  of 
any  assessments  or  taxes  which  the  last  previous  redemp* 
tioner  paid  after  the  redemption  by  him,  with  interest 
thereon,  and  the  amount  of  any  liens,  other  than  the  Judg- 
ment under  which  the  property  was  sold,  held  by  the  last 
redemptioner  previous  to  his  own,  with  interest  Written 
notice  of  redemption  must  be  given  to  the  sheriff  and  a 
duplicate  filed  with  the  recorder  of  the  county,  and  if  any 
taxes  or  assessments  are  paid  by  the  redemptioner,  or  if  he 
has  or  acquires  any  lien  other  than  that  upon  which  the 
redemption  was  made,  notice  thereof  must  in  like  man- 
ner be  given  to  the  sheriff  and  filed  with  the  recorder;  and 
if  such  notice  be  not  filed,  the  property  may  be  redeemed 
without  paying  such  tax,  assessment,  or  lien.  If  no  re- 
demption be  made  within  twelve  months  after  the  sale,  the 
purchaser,  or  his  assignee,  is  entitled  to  a  conveyaace;  or 
if  so  redeemed,  whenever  sixty  days  have  elapsed,  and  no 
other  redemption  has  been  made,  and  notice  thereof  given, 
and  the  time  for  redemption  has  expired,  the  last  redemp- 
tioner, or  his  assignee,  is  entitled  to  a  sheriff's  deed;  but* 
in  all  cases,  the  Judgment  debtor  shall  have  the  entire 
period  of  twelve  months  from  the  date  of  the  sale  to  re- 
deem the  property.  If  the  Judgment  debtor  redeem,  he 
must  make  the  same  payments  as  are  required  to  effect  a 
redemption  by  a  redemptioner.  If  the  debtor  redeem,  the 
effect  of  the  sale  is  terminated,  and  he  is  restored  to  his 
estate.  Upon  a  redemption  by  the  debtor,  the  person  to 
whom  the  payment  is  made  must  execute  and  deliver  to 
him  a  certificate  of  redemption,  acknowledged  or  proved 
before  an  ofllcer  authorized  to  take  acknowledgments  of 
conveyances  of  real  property.  Such  certificate  must  be 
filed  and  recorded  in  the  office  of  the  recorder  of  the  county 
in  which  the  property  is  situated,  and  the  recorder  must 
note  the  record  thereof  In  the  margin  of  the  record  of  the 
certificate  of  sale.  Bn.  March  11,  1872.  Am'd.  1873-4,  323; 
1895,  226 ;  1897,  41. 

Oal.Rep.Clt.     52.647;     65.634;     66.636;     66.542;     66,120; 
66,  121;  118,  556;  124.  166;  131.  673;  138,  898;  188,  eS6. 

Prac.  Act,  sec.  232.  Bn.  April  29, 1851.  Am'd.  1869, 140; 
1860,  802. 

GaIJlep.Clt.  8,  420;  31,  800;  62,  647. 
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Writ  of  assistance:  Sec.  682,  ante. 
Certlflcate,  recording:  Pol.  Code,  sec.  4237, 

$  704.  In  cases  of  redemption,  to  whom  the  payments 
are  to  be  made.  The  payments  mentioned  In  the  last  two 
sections  may  be  made  to  the  purchaser  or  redemptloner,  or 
for  him  to  the  officer  who  made  the  sale.  When  the  judg- 
ment under  which  the  sale  has  been  made  Is  payable  In  a 
specified  kind  of  money  or  currency,  payments  must  be 
made  In  the  same  kind  of  money  or  currency,  and  a  tender 
of  the  money  Is  equivalent  to  payment.   En.  March  11, 1872. 

CalJlep.Oit.  122.  516. 

Prac.  Act,  sec.  238.    Bn.  April  29,  1851.    Am'd.  1863,  690. 
CalJtep.CiL  4,  144. 

Specified  kind  of  money:   Ante,  sees.  682,  subd.  4,  692. 

§  705.  What  a  redemptloner  must  do  In  order  to  redeem. 
A  redemptloner  must  produce  to  the  officer  or  person,  from 
whom  he  seeks  to  redeem,  and  serve  with  his  notice  to  the 
sheriff: 

1.  A  copy  of  the  docket  of  the  judgment  imder  which  he 
claims  the  right  to  redeem,  certified  by  the  clerk  of  the 
court,  or  of  the  county  where  the  judgment  is  docketed,  or 
If  he  redeem  upon  a  mortgage  or  other  Hen,  a  note  of  the 
record  thereof,  certified  by  the  recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish  his 
claim,  verified  by  the  affidavit  of  himself,  or  of  a  subscrlb* 
Ing  witness  thereto; 

3.  An  affidavit  by  himself  or  his  agent,  showing  the 
amount  then  actually  due  on  the  lien.    En.  March  11, 1872. 

Cal.Rep.Cit.  61,  640;  113,  564;  118,  666. 

Prac.  Act,  sec.  234.    En.  April  29, 1851. 
Cal.Rep.Clt.  14,  67;  49,  184. 

§706.  Until  the  expiration  of  redemption  time  court 
may  restrain  waste  on  the  property.  What  considered 
waste.  Until  the  expiration  of  the  time  allowed  for  re- 
demption, the  court  may  restrain  the  commission  of  waste 
on  the  property,  by  order  granted  with  or  without  notice, 
on  the  application  of  the  purchaser  or  the  judgment  credi- 
tor. But  It  Is  not  waste  for  the  person  In  possession  of  the 
property  at  the  time  of  sale,  or  entitled  to  possesslcHi  after^ 
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ward,  during  the  period  allowed  for  redemption,  to  oon- 
tinue  to  use  it  in  the  same  manner  in  which  It  was 
previously  used;  or  to  use  in  the  ordinary  course  of  hus- 
bandry; or  to  make  the  necessary  repairs  of  bnlldlngs 
thereon;  or  to  use  wood  or  timber  on  the  property  there- 
for; or  for  the  repair  of  fences;  or  for  fuel  in  his  family^ 
while  he  occupies  the  property.  En.  March  11, 1872. 
Cal.Rep.Clt  114,  427;  186,  810;  188,  898. 

Prac.  Act,  sec.  235.    En.  April  29,  1851. 

Cal.Rep.Cit.  22,  194. 

Waste:  Post,  sees.  745-746. 

§  7Q7.  Rents  and  profits.  The  purchaser,  from  the  time 
of  the  sale  until  a  redemption,  and  a  redemptloner,  from 
the  time  of  his  redemption  until  another  redemption.  Is 
entitled  to  receive,  from  the  tenant  in  possession,  the  rents 
of  the  property  sold,  or  the  value  of  the  use  and  occupation 
thereof.  But  when  any  rents  or  profits  have  been  received 
by  the  judgment  creditor  or  purchaser,  or  his  or  their 
assigns,  from  the  property  thus  sold  preceding  such  re- 
demption, the  amounts  of  such  rents  and  profits  shall  be 
a  credit  upon  the  redemption  money  to  be  paid;  and  if  tbe 
redemptloner  or  judgment  debtor,  before  the  expiration  of 
the  time  allowed  for  such  redemption  demands  in  writing 
of  such  purchaser  or  creditor,  or  his  assigns  a  written  and 
verified  statement  of  the  amoimts  of  such  rents  and  profits 
thus  received,  the  period  for  redemption  is  extended  five 
days  after  such  sworn  statement  is  given  by  such  pur- 
chaser or  his  assigns  to  such  redemptloner  or  debtor.  If 
such  purchaser  or  his  assigns  shall,  for  a  period  of  one 
month  from  and  after  such  demand,  fall  or  refuse  to  give 
such  statement,  such  redemptloner  or  debtor  may  bring  an 
action  in  any  court  of  competent  jurisdiction  to  compel  an 
accounting  and  disclosure  of  such  rents  and  profits,  and 
until  fifteen  days  from  and  after  the  final  determination 
of  such  action,  the  right  of  redemption  is  extended  to  such 
redemptloner  or  debtor.     En.  March  11,  1872. 

Cal.Rep.Clt.     55.  B35 ;     65,361;     67,839;     71,696;     84,     SS; 
97,  295;  116,  230;  121,  596;  121«  598;  122,  613;  125,     89. 

Prac.  Act,  sec.  236.    En.  April  29,  1851.    Am'd.  186d-7(K, 

106. 

CalHepClt      7,    46;     18,  616;     18,  116;     26,  854;     81,  800 s 
87,481;     88,424. 
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§  708.  If  purchaser  of  real  property  be  evicted  for  Irregu- 
larities In  sale,  what  he  may  recover  and  from  whom. 
When  Judgment  to  be  revived.  Petition  for  the  purpose, 
how  and  by  whom  made.  If  the  purchaser  of  real  property 
sold  on  execution,  or  his  successor  in  interest,  be  evicted 
therefrom  in  consequence  of  irregularities  in  the  proceed- 
ings concerning  the  sale,  or  of  the  reversal  or  discharge 
of  the  Judgment,  he  may  recover  the  price  paid,  with  inter- 
est, from  the  Judgment  creditor.  If  the  purchaser  of 
property  at  sherifTs  sale,  or  his  successor  in  interest,  fail 
to  recover  possession  in  consequence  of  irregularity  in  the 
proceedings  concerning  the  sale  or' because  the  property 
sold  was  not  subject  to  execution  and  sale,  the  court  having 
Jiurisdiction  thereof  must,  after  notice  and  on  motion  of 
such  party  in  interest,  or  his  attorney,  revive  the  original 
judgment  in  the  name  of  the  petitioner,  for  the  amount 
paid  by  such  purchaser  at  the  sale,  with  interest  thereon 
from  the  time  of  payment,  at  the  same  rate  that  the 
original  Judgment  bore;  and  the  Judgment  so  revived  has 
the  same  force  and  effect  as  would  an  original  judgment  of 
the  date  of  the  revival,  and  no  more.    En.  March  11,  1872. 

Cal.Rep.Cit.  47.  608;  100,  102;  100.  104;  100,  105. 

Prac.  Act,  sec.  237.    En.  April  29,  1861.    Am'd.  1860,  303. 
CAl.Rep.Clt  47,  603. 

1 709.  Party  who  pays  more  than  his  share  may  compel 
contribution.  When  property,  liable  to  an  execution  against 
several  persons,  is  sold  thereon,  and  more  than  a  due  pro- 
portion of  the  Judgment  is  satisfied  out  of  the  proceeds  of 
the  sale  of  the  property  of  one  of  them,  or  one  of  them 
pays,  without  a  sale,  more  than  his  proportion,  he  may 
compel  contribution  from  the  others;  and  when  a  judgment 
is  against  several,  and  is  upon  an  obligation  of  one  of  them, 
as  security  for  another,  and  the  surety  pays  the  amount,  or 
Any  part  thereof,  either  by  sale  of  his  property  or  before 
sale,  he  may  compel  repayment  from  the  principal.  In 
such  case,  the  person  so  paying  or  contributing  is  entitled 
to  the  benefit  of  the  judgment,  to  enforce  contribution  or 
repayment,  if,  within  ten  days  after  his  payment,  he  file 
with  the  clerk  of  the  court  where  the  Judgment  was  ren- 
dered, notice  of  his  payment  and  claim  to  contribution  or 
repayment.    Upon  a  filing  of  such  notice,  the  clerk  must 
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make  an  entry  thereof  in  the  margin  of  the  docket   Bn. 

March  11,  1872. 

CaI.Rep.Clt.     69,470;    67,  248;     76,262;     96,284;     06,287; 
127.  868;  135,     93. 

§  710.  Judgments  against  officers,  how  enforced.  The 
duly  authenticated  transcript  of  a  judgment,  for  money, 
against  a  defendant,  rendered  by  any  court  of  this  state 
may  be  filed  with  the  controller  of  the  state  of  C^allfomia 
or  the  auditor  of  any  county,  city  and  county,  city,  or  other 
municipal  or  public  corporation,  from  which  money  is  ow- 
ing to  the  judgment  debtor  in  such  action  (and  in  case 
there  be  no  auditor  then  with  the  official  whose  duty  corre> 
spends  to  that  of  auditor),  whereupon  it  shall  be  the  duty 
of  any  such  official,  or  of  such  public  officer  with  whom 
such  ti^nscript  shall  have  been  filed,  to  draw  his  warrant 
in  favor  of  or  to  pay  into  the  court  from  the  docket  of  which 
the  transcript  was  taken,  so  much  of  the  money,  if  suffi- 
cient  there  be,  oyer  which  such  state  of  California,  county, 
city  and  county,  city,  or  other  municipal  or  public  cor- 
poration of  which  he  is  an  official,  or  over  which  said 
public  officer  has  control  and  custody  and  which  belongs  to 
or  is  owing  to  the  judgment  debtor  in  the  cause  designated 
in  said  transcript  as  will  cancel  said  judgment;  the  money 
so  paid  into  court  shall  be  a  discharge  pro  tanto  of  any 
amount  so  due  or  owing  to  such  judgment  debtor.  For 
filing  such  a  transcript  any  such  official  or  public  officer 
may  charge  a  fee  of  fifty  cents.  XJi>on  the  receipt  by  any 
court  of  money  under  the  provisions  of  this  act  so  much 
thereof  as  is  not  exempt  from  execution  shall  be  paid  to 
the  judgment  creditor,  the  balance  to  the  judgment  I'tobtor. 
Such  transcript  when  so  filed,  shall  be  accompanied  by  an 
affidavit  on  behalf  of  the  person  in  whose  interest  the  same 
is  filed,  stating  the  exact  amount  at  the  time  due  on  such 
judgment,  and  that  such  person  desires  to  avail  himself  of 
the  provisions  of  this  section.    En.  Stats.  1903,  362. 

§  710.  Claimant  of  property  may  give  bond  and  release 
property.  Where  property  levied  upon  under  execution  to 
satisfy  a  judgment  for  the  payment  of  money  is  claimed, 
in  whole  or  in  part,  by  a  person,  corporation,  partnership 
or  association,  other  than  the  judgment  debtor,  such  claim- 
ant may  give  an  undertaking  as  herein  provided,  which 
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undertaking  shall  release  the  property  In  the  undertaking 
described  from  the  Uen  and  levy  of  snch  execution.  En. 
Stats.  1903,  102. 

$710^.  Claim  of  property,  bond,  amount  of  and  condi- 
tions of.  Such  undertaking,  with  two  sureties,  shall  be 
executed  by  the  person,  corporation,  partnership  or  asso- 
ciation, claiming  In  whole  or  in  part,  the  property  upon 
which  execution-  1b  levied  In  double  the  estimated  value  of 
the  property  claimed  oy  the  person,  corporation,  partner- 
ship or  association;  provided,  in  no  case  need  such  under- 
taking be  for  a  greater  sum  than  double  the  amount  for 
which  the  execution  is  levied;  and  where  the  estimated 
value  of  the  property  so  claimed  by  the  person,  corpora- 
tion, partnership  or  association  is  less  than  the  sum  for 
which  such  attachment  Is  levied,  such  estimated  value  shall 
be  stated  In  the  tmdertaking,  and  said  undertaking  shall  be 
conditioned  that  If  the  property  claimed  by  the  person, 
corporation,  partnership  or  association  is  finally  adjudged 
to  be  the  property  of  the  Judgment  debtor,  said  person, 
corporation,  partnership  or  association  will  pay  of  said 
Judgment  upon  which  execution  has  issued  a  sum  equal  to 
the  value,  as  estimated  in  said  undertaking,  of  said  prop- 
erty claimed  by  said  person,  corporation,  partnership  or 
association,  and  said  property  claimed  shall  be  described 
in  said  undertaking.    En.  Stats.  1903,  102. 

§  711.  Claim  of  property,  bond,  filing,  and  serving.  Said 
undertaking  shall  be  filed  in  the  action  In  which  said  exe- 
cution issued,  and  a  copy  thereof  served  upon  the  Judgment 
creditor  or  his  attorney  in  said  action.    En.  Stats.  1903,  102. 

$711%.  Claim  of  property,  bond,  objections  to.  Within 
ten  days  after  the  service  of  the  copy  of  undertaking,  the 
Judgment  creditor  may  object  to  such  undertaking  on  the 
ground  of  inability  of  the  sureties,  or  either  of  them,  to 
pay  the  sum  for  which  they  become  bound  in  said  under- 
taking, and  upon  the  ground  that  the  estimated  value  of 
property  therein  Is  less  than  the  market  value  of  the 
property  claimed.  Such  objection  to  the  undertaking  shall 
be  made  in  writing,  specifying  the  ground  or  grounds  of 
objection,  and  if  the  objection  Is  made  to  the  undertaking 

Ooda  Civ.  Proe.— 24. 
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that  the  estimated  value  therein  Is  less  than  the  market 
value  of  the  property  claimed.  Such  objection  shall  specify 
the  Judgment  creditor's  estimate  of  the  market  value  of 
the  property  claimed.  Such  written  objection  shall  be 
served  upon  the  person,  partnership,  corporation  or  asso- 
ciation giving  such  undertaking  and  claiming  the  property 
therein  described.  En.  Stats.  1903,  102. 

§  712.  Ciaim  of  property,  Justification,  approval  and  dis- 
approval. When  the  sureties,  or  either  of  them,  are 
objected  to,  the  surety  or  sureties  so  objected  to  shall 
Justify  before  the  court  out  of  which  such  execution  issued, 
upon  ten  days'  notice  of  the  time  when  they  will  so  justify 
being  given  to  the  Judgment  debtor  or  his  attorney.  Upon 
the  hearing  and  examination  into  the  sufficiency  of  a 
surety,  witnesses  may  be  required  to  attend  and  e\'idence 
may  be  procured  and  introduced  in  the  same  manner  as  in 
trial  of  civil  cases.  Upon  such  hearing  and  examination, 
the  court  shall  make  its  order,  in  writing,  approving  6t  dis- 
approving the  sufficiency  of  the  surety  or  sureties  on  such 
imdertaking.  In  case  the  court  disapproves  of  the  surety 
or  sureties  on  any  undertaking,  a  new  undertaking  may  be 
filed  and  served,  and  to  any  undertaking  given  under  the 
provisions  of  this  act  the  same  objection  to  the  sureties 
may  be  made,  and  the  same  proceedings  had  as  in  case  of 
the  first  undertaking  filed  and  served.    En.  Stats.  1903,  102. 

§712%.  Claim  of  property,  bond,  estimate  of  value  and 
new  bond.  When  objection  is  made  to  the  undertaking 
upon  the  ground  that  the  estimated  value  of  the  property 
claimed,  as  stated  in  the  undertaking,  is  less  than  the 
market  value  of  the  property  claimed,  the  person,  corpora- 
tion, partnership  or  association  may  accept  the  estimated 
value  stated  by  the  Judgment  creditor  in  said  objection, 
and  a  new  undertaking  may  be  at  once  filed  with  the  judg- 
ment creditor's  estimate  stated  therein  as  the  estimated 
value,  and  no  objection  shall  thereafter  be  made  upon  that 
ground;  if  the  Judgment  creditor's  estimate  of  the  market 
value  is  not  accepted,  the  person,  corporation,  partnership 
or  association  giving  the  undertaking  shall  move  the  court 
in  which  the  execution  issued,  upon  ten  days'  notice  to  the 
Judgment  creditor,  to  estimate  the  market  value  of  the 
property  claimed  and  described  in  the  undertaking,  and 
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upon  fhe  hearing  of  such  motion  witnesses  may  be  re- 
quired to  attend  and  testify,  and  evidence  be  produced  in 
the  same  manner  as  in  the  trial  of  civil  actions.  Upon  the 
hearing  of  such  motion,  the  court  shall  estimate  the  market 
value  of  the  property  described  in  the  undertaking,  and  if 
the  estimated  value  made  by  the  court  exceeds  the  esti- 
mated value  as  stated  in  the  undertaking,  a  new  undertak- 
ing shall  be  filed  and  served,  with  the  market  value 
deiermlned  by  the  court  stated  therein  as  the  estimated 
value.    En.  Stats.  1903»  103. 

§713.  Claim  of  property,  bond.  Justification  of  sureties. 
The  sureties  shall  justify  on  the  undertaking  as  required 
by  section  one  thousand  and  fifty-seven  of  the  Code  of 
Civil  Procedure.    En.  Stats.  1903,  103. 

§713%.  Claim  of  property,  bond,  when  becomes  effeo- 
tual.  The  undertaking  shall  become  eftective  for -the 
purjKkse  herein  specified  ten  days  after  service  of  copy 
thereof  on  the  Judgment  debtor,  unless  objection  to  such 
undertaking  is  made  as  herein  provided,  and  in  case  objec- 
tion is  made  to  the  undertaking  filed  and  served,  then  the 
undertaking  shall  become  effective  for  such  purposes  when 
an  undertaking  is  given  as  herein  provided.  En.  Stats. 
1903,  103. 


CHAPTER  n. 

PROCBEDINQS  SXn>PLEIiENTARY  TO  THE  EXECUTION. 

I  714.    Debtor  required  to  answer  concerning  his  property,  when. 
S  716.    Proceedings  to  compel  debtor  to  appear.     In  what  casea  he 

may  be  arrested.    Wbat  ball  may  be  giyen. 
i  716.    Any  debtor  of  the  Judgment  debtor  may  pay  the  tatter's 

creditor'. 
B  717.    SiXamination  of  debtors  of  judgment  debtor,  or  of  those  bar* 

ing  property  belonging  to  him. 
I  718.    Witnesses  required  to  testify. 

I  718.    Judge  may  order  property  to  be  applied  on  execution. 
I  720.    Proceedings  upon  claim  of  another  party  to  property,  or  on 

denial  of  indebtedness  to  Judgment  debtor. 
I  721.    Disobedience  of  orders,  how  punished. 

1714.  Debtor  required  to  answer  concerning  his  prop- 
ortyi  when.  When  an  execution  against  property  of  the 
lodgment  debtor,  or  of  any  one  of  several  debtors  in  the 
same  judgment.  Issued  to  the  sheriff  of  the  county  where 
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he  resides,  or  if  he  do  not  reside  in  this  state,  to  the 
sheriff  of  the  county  where  the  judgment  roll  is  filed,  is 
returned  unsatisfied  in  whole  or  in  iwrt,  the  judgment 
creditor,  at  any  time  after  such  return  is  made,  is  entitled 
to  an  order  from  a  Judge  of  the  court,  requiring  such  judg- 
ment debtor  to  appear  and  answer  concerning  his  property 
before  such  Judge,  or  a  referee  appointed  by  him,  ac  a 
time  and  place  specified  in  the  order;  but  no  Judgment 
debtor  must  be  required  to  attend  before  a  judge  or  referee 
out  of  the  county  in  which  he  resides.  En.  March  11, 1872. 
Am'd.  1880,  5. 

CaLRep.Cit.     47/132;     67,  522;     64,  843;     68.  668;     72.  615; 
99,  275;  133,  317. 

Prac.  Act,  sec.  238.    En.  April  29,  1851. 
Cal.Rep.Cit.  7,  201;  7,  202;  7,  204;  27,  320. 

Conduct  of  examination:  Ante,  sec.  718. 

Receiver,  aiding  proceedings:  Ante,  sec.  564,  subd.  4. 

§  715.  Proceedings  to  compel  debtor  to  appear.  In  what 
cases  he  may  be  arrested.  What  bail  may  be  given.  Atta 
the  Issuing  of  an  execution  against  property,  and  upon 
proof,  by  affidavit  of  a  party  or  otherwise,  to  the  satisfac- 
tion of  a  judge  of  the  court,  that  any  Judgment  debtor  has 
property  which  he  unjustly  refuses  to  apply  toward  the  sat- 
isfaction of  the  Judgment,  such  Judge  may,  by  an  order,  re- 
quire the  Judgment  debtor  to  appear,  at  a  specified  time  and 
place,  before  such  judge,  or  a  referee  appointed  by  blm  to 
answer  concerning  the  same;  and  such  proceedings  may 
thereupon  be  had  for  the  application  of  the  property  of 
the  Judgment  debtor  toward  the  satisfaction  of  the  Judg- 
ment, as  are  provided  upon  the  return  of  an  execution. 
.Instead  of  the  order  requiring  the  attendance  of  the  Judg- 
ment debtor,  the  Judge  may,  upon  affidavit  of  the  judgment 
creditor,  his  agent,  or  attorney,  if  it  appear  to  him  that 
there  Is  danger  of  the  debtor  absconding,  order  the  sheriff 
to  arrest  the  debtor,  and  bring  him  before  such  judge. 
Upon  being  brought  before  the  Judge,  he  may  be  ordered 
to  enter  into  an  undertaking,  with  sufficient  eurety,  that  he 
will  attend  from  time  to  time  before  the  Judge  or  referee, 
as  may  be  aaccted  during  the  pendency  of  proceedings 
and  until  ti  "  linal  termination  thereof,  and  will  not  in  the 
meantime    disiose   of    any    portion   of   his   property   not 


281  SUPPLEMENTARY    TO    EXECUTION.         H718.71T 

exempt  from  execution.    In  default  of  entering  into  such 

undertaking  he  may  be  committed  to  lurison.    En.  March 

U,  1872.    Am'd.  1880,  5;  1880,  6. 

Cal.Rep.Cit.     57,  522;     72,  514;     72,  515;     72,  616;  U6,  874; 
118,  382;  119,  439. 

Prac.  Act,  sec.  239.    En.  April  29,  1851.    Am'd.  1854,  63. 

Cal.Rep.Cit.  7,  201;  7,  202;  7,  204. 

Witnesses  may  be  required  to.  appear  and  answer:  Post, 
sec  718. 

Application  of  proiierty,  of  Judgment  debtor,  to  satis- 
faction of  judgment:  Post,  sec.  719. 

Arreet  <^  debtor,  as  provisional  remedy:  Ante,  sees. 
478-504. 

Discharge  of  persons  imprisoned,  on  civil  process:  Post, 
sees.  1148-1164. 

S  716.  Any  debtor  of  the  Judgment  debtor  may  pay  the 
tatter's  creditor.  After  the  issuing  of  an  execution  against 
property,  and  before  Its  return,  any  person  indebted  to 
the  judgment  debtor  may  pay  to  the  sheriff  the  amount 
of  his  debt,  or  so  much  thereof  as  may  be  necessary  to 
satisfy  the  execution;  and  the  sheriff's  receipt  is  a  suf- 
ficient discharge  for  the  amount  so  paid.  En.  March  11, 
1872, 

Cal.Rep.Clt.  57,  522;  95,  886;  99,  274;  103,  659;  108,  660, 

Prac.  Act,  sec  240.    En.  April  29, 1851. 

Cal.Rep.Clt.  7,  201;  22,  177;  83,  528;  83,  629. 

Attachment:  Compare  sec.  544. 

§717.  Examination  of  debtors  of  Judgment  debtor,  or 
of  those  having  property  belonging  to  him.  After  the  lih 
suing  or  return  of  an  execution  against  property  of  the 
judgment  debtor,  or  of  any  one  of  several  debtors  in  the 
same  judgment,  or  upon  proof  by  affidavit  or  otherwise,  to 
the  satisfaction  of  the  judge,  that  any  person  or  corpora- 
tion has  property  of  such  judgment  debtor,  or  is  indebted 
to  him  in  an  amount  exceeding  fifty  dollars,  the  judge  may, 
by  an  order,  require  such  person  or  corporation,  or  any 
of&cer  or  member  thereof,  to  appear  at  a  specified  time  and 
place  before  him,  or  a  referee  appointed  by  him,  and 
answer  concerning  the  same.    En.  March  11, 1872. 

CalJlep.Clt.     67,  522;     61,  435;     87,  182;     93,  648;  101.  826; 
118,  481;  116,  374;  119,  882;  124.  564;  128,  168. 
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Prac.  Act,  sec.  241.    En.  April  29, 1861. 
Cal.Rep.Clt.  7.  201;  7,  202;  9,  265;  26,  688;  88,  623. 

Receiver:  Ante,  sec.  564. 
Referee:  Ante,  sec.  714. 

§  718.  Witnesses  required  to  testify.  Witnesses  may  be 
required  to  appear  and  testify  before  the  judge  or  referee, 
upon  any  proceeding  under  this  chapter  in  the  same  man- 
ner as  upon  the  trial  of  an  issue.    En.  March  11,  1872. 

Cal.Rep.Cit.  57,  622;  87,  182;  113,  481. 
Prac.  Act,  sec.  242.    En.  April  29, 1851. 

Cal.Rep.Cit  9,  265;  26,  589. 

Witnesses,  rights  and  duties  of:    Sees.  2064-2070. 

§  719.  Judge  may  order  property  to  be  applied  on  execu- 
tion. The  judge  or  referee  may  order  any  property  of  a 
judgment  debtor,  not  exempt  from  execution,  in  the  hands 
of  such  debtor,  or  any  other  person,  or  due  to  the  judgment 
debtor,  to  be  applied  toward  the  satisfaction  of  the  judg* 
ment.    En.  March  11,  1872. 

Cal.Rep.Cit.     47.  132;     56,  265;     67,  522;     87,  182;  118,  431: 
119,  439;  124,  564. 

Prac.  Act,  sec.  243.    En.  April  29,  1851. 

Cal.Rep.Cit.       7,202;       7,204;       9,265;     26,689;     88,524; 
38,  625. 

Exempt  from  execution,  what  is  generally:  Ante,  sec. 
690. 
Wages,  etc.:   Sec.  1206. 

$  720.  Proceedings  upon  claim  of  another  party  to  prop* 
erty,  or  on  denial  of  Indebtedness  to  judgment  debtor.  It 
it  appears  that  a  person  or  corporation,  alleged  to  hare 
property  of  the  judgment  debtor,  or  to  be  indebted  to 
him,  claims  an  interest  in  the  property  adverse  to  him,  or 
denies  the  debt,  the  court  or  judge  may  authorize  by  an 
order  made  to  that  effect,  the  judgment  creditor  to  Insti- 
tute an  action  against  such  person  or  corporation  for  the 
recovery  of  such  interest  or  debt;  and  the  court  or  judge 
may,  by  order,  forbid  a  transfer  or  other  dlsi>osition  of  such 
interest  or  debt,  until  an  action  can  be  commenced  and 
prosecuted  to  judgment.  Such  order  may  be  modified  of 
vacated  by  the  judge  granting  the  same,  or  the  court  In 
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which  the  action  is  brought,  at  any  time,  upon  snc^  terms 

as  may  be  just    En.  March  11,  1872. 

CalJlep.Clt.     61,502;  66,266;     56,266;     57.522;     61,486; 

64,358;     86,616;  87,182;     90,565;     95.386;     95,887; 

101.  325;  103.  627;  108,  528;  109,     83;  109,     84;  109,    86; 
118,  431;  116,  872. 

Prac  Act,  sec  244.    En.  April  29,  1851. 

ORl.Rep.Glt.       9,206:       9,266;     88,524;     88,626;     88,620; 
88,  527. 

Eeoeiver:  Ante,  sec.  664. 
Wages,  etc:  Sec.  1206. 

§721.  Disobedience  of  orders,  how  punished.  If  any 
person,  party,  or  witness  disobey  an  order  of  the  referee, 
properly  made,  in  the  proceedings  before  him,  under  this 
chapter,  he  may  be  punished  by  the  court  or  judge 
ordering  the  reference,  for  a  contempt.  Bn.  March  11, 
1872. 

C«L2lW.01t.  47,  182;  67,  622;  68.  668;  99,  274;  188,  817, 
Prac  Act,  sec.  246.    Bn.  April  29, 1861. 
CSontempt:   Sees.  1209  et  seq^ 
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TITLE     X 

ACTIONS  IN  PARTICULAR  CASES. 

Chapter  L    Actions   for   the   Foreclosure  of   Mortgages. 

§S  726-729. 
IL    Actions   for   Nuisance,   Waste,   and     wmfal 

Trespass,  In  Certain  Cases,  on  Real  Fsrop- 

erty,  §§  731-735. 
nL    Actions   to   Determine   Conflicting  Claims  to 

Real   Property,  and  Other   Provisions   R»> 

lating  to  Actions  Concerning  Real  Estate^ 

§§  738-751. 
IV.    Actions  for  the  Partition  of  Real  Property* 

$S  752-801. 
V.    Actions  for  the  TTsnrpation  of  an  Ofioe  or 

Franchise,  §§  802-810.' 
VL    Of  Actions   Against   Steamers,   Ye88els»   aad 

Boate,  §§  818-827. 


CHAPTER  L 

ACTIONS  FOR  THB  FORBOLOSURB  OF  U0RTQAOB8. 

1726.  Proceedings  In  foreclosure  suits. 

727.  Surplus  money  to  be  deposited  in  court. 

728.  Proceedings  when  debt  secured  falls  due  at  diffemt 

i  729.  Oath  and  undertaking  of  commissioner. 

§726.    Proceedings  in  foreclosure  suits.   There  can  be 

but  one  action  for  the  recovery  of  any  debt,  or  the  e» 
forcement  of  any  right  secured  by  mortgage  upon  real  or 
personal  property,  which  action  must  be  in  accordance 
with  the  provisions  of  this  chapter.  In  such  action  the 
court  may,  by  its  judgment,  direct  the  sale  of  the  incum- 
bered property  (or  so  much  thereof  as  may  be  necessary), 
and  the  application  of  the  proceeds  of  the  sale  to  the 
payment  of  the  costs  of  court,  and  the  expenses  of  the 
sale,  and  the  amount  due  plaintiff  including,  where 
the  mortgage  provides  for  the  pasrment  of  attorney's  fees. 
such  sum  for  such  fees  as  the  court  shall  find  reasonablSb 
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not  exceeding  the  amount  nemed  in  the  mortgage.  The 
court  may,  by  its  judgment,  or  at  any  time  after  Judg- 
ment, appoint  a  commissioner  to  sell  the  incumbered  prop- 
erty. It  must  require  of  him  an  undertaking  in  an  amount 
fixed  by  the  court,  with  sufficient  sureties,  to  be  approved 
by  the  Judge,  to  the  effect  that  the  commissioner  will  faith- 
fully perform  the  duties  of  his  office  according  to  law. 
Before  entering  upon  the  discharge  of  his  duties  he  must 
file  such  undertaking,  so  approved,  together  with  his  oath 
that  he  will  faithfully  perform  the  duties  of  his  office. 
If  it  appear  from  the  sheriff's  return,  or  from  the  commis- 
sioner's report,  that  the  proceeds  are  insufficient,  and  a 
balance  still  remains  due.  Judgment  must  then  be  docketed 
by  the  clerk,  in  the  manner  provided  in  this  code  for  such 
balance  against  the  defendant  or  defendants  personally 
liable  for  the  debt,  and  it  becomes  a  lien  on  the  real  estate 
of  such  Judgment  debtor,  as  in  other  cases  in  which  execu- 
tion may  be  Issued.  No  person  holding  a  conveyance  from 
or  under  the  mortgagor  of  the  property  mortgaged,  or 
having  a  lien  thereon,  which  conveyance  or  lien  does  not 
appear  of  record  in  the  proper  office  at  the  time  of  the 
commencement  of  the  action,  need  be  made  a  party  to 
such  action,  and  the  Judgment  therein  rendered,  and  the 
proceedings  therein  hi^d,  are  as  conclusive  against  the 
party  holding  such  unrecorded  conveyance  or  lien  as  ii 
he  had  been  a  party  to  the  action.  If  the  court  appoints  a 
commissioner  for  the  sale  of  the  property,  he  must  sell  it 
in  the  manner  provided  by  law  for  the  sale  of  like  prop- 
erty by  the  sheriff  upon  execution;  and  the  provisions  of 
chapter  one,  title  nine,  part  two,  of  this  code  are  hereby 
made  applicable  to  sales  made  by  such  commissioner,  and 
the  powers  therein  given  and  the  duties  therein  impose<i 
on  sheriffs  are  extended  to  such  commissioner.  In  ah 
cases  heretofore,  now  or  hereafter  pending  in  the  courts 
of  this  state,  in  the  event  of  the  death,  absence  from  the 
state,  other  disability  or  disqualification  of  the  commis- 
sioner appointed  to  sell  incumbered  property  under  the 
foregoing  provisions  of  this  section,  the  court  may,  upon 
the  happening  of  either  the  death,  absence  from  the  state, 
other  disability  or  disqualification  of  the  commissioner, 
appoint  an  elisor  to  perform  the  duties  of  such  commis- 
Bioner  which  are  then  to  be  performed  in  such  action* 
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The  elisor  so  appointed  shall  give  the  undertaking;  and 
take  the  oath  hereinbefore  provided  to  be  given  and 
taken  by  a  commissioner,  before  entering  upon  the  di»' 
charge  of  his  duties,  Bnd  shall  thereafter  perform  all  dntiea 
left  unperformed  by  the  commissioner  whom  he  is  a^ 
pointed  to  succeed,  with  like  eftect  as  if  such  datiee  had 
been  performed  by  the  commissioner.  If  the  land  mort- 
gaged consists  of  a  single  parcel,  or  of  two  or  more  cam- 
tiguous  parcels,  situated  in  two  or  more  counties,  tlw 
court  may,  in  its  judgment,  direct  the  whole  thereof  to 
be  sold  in  one  of  such  counties  by  the  sheriff,  commissioner 
or  elisor,  as  the  case  may  be,  and  upon  such  proceedings. 
and  with  like  effect,  as  if  the  whole  of  the  property  were 
situated  in  that  county.  En.  March  11,  1872.  Am'd.  1883, 
118;  1895,  99;  1900-01,  48. 


Cal.Rep.Cit. 

49.  679; 

61. 

242; 

68.  89; 

;  64.  614; 

;  55.  20: 

55,  583 ; 

67.  10; 

.68. 

68; 

62,  680 

;  63.  367 ; 

;  68,  660; 

64,  232 ; 

64.  362; 

65. 

513; 

66.  98 

;  66.  335, 

;  67,  236: 

67,  584 ; 

72.  260 ; 

77. 

69; 

78.  200 ; 

;  79.  121 ; 

;  80,  248; 

80,  853 ; 

80,  856; 

84. 

166; 

84,  157  i 

,  84.  168; 

;  84,  176; 

87,  161; 

89,  487 ; 

97. 

289; 

98.  493 

;  98,  494 ; 

;  99,  418: 

102.  268; 

102.  269 ; 

102. 

271; 

103.  648; 

104,  271; 

;  105.  417: 

106,  196; 

106,  197; 

113. 

466; 

113,  467  J 

114,  128; 

,  116,  119; 

117,  842 ; 

117,  482 ; 

118. 

98; 

118.  836 

;  118.  836; 

;  118.  341: 

118.  420 ; 

119.  22; 

119. 

291; 

120.  497 ; 

;  120,  498 ; 

-  120.  499: 

120,  500 ; 

121.  38 ; 

121. 

84; 

121,  197 ; 

;  121,  198; 

;  121.  2M; 

122.  36 ; 

123.  216 ; 

124. 

166; 

124.  417 

;  126.  109, 

;  126.  286: 

126.  686; 

127.  30 ; 

127. 

476; 

127„  477 ; 

;  127.  616; 

;  127,  6S0: 

128.  491 ; 

128,  492 ; 

129, 

163; 

129.  164; 

180.  614; 

130.  615: 

133,  61; 

133,  684 ; 

134. 

446; 

136,  585 1 

137.  203; 

;  138,  71: 

188.  260. 

Prac.  Act, 

sec.  246. 

En. 

April  29,  186 

1.  Am'd. 

1860,  308; 

61,  306;  1866,  704. 

Cal.Rep.Cit. 

9.  661 ; 

22. 

125; 

25,  847; 

:  26.  349 ; 

;  26.  680; 

27,  271 ; 

28,  524 ; 

28. 

626; 

30.  628; 

;  88,483; 

;  38»  366; 

89,  805; 

49,  248 ; 

60, 

518; 

62.  671. 

Assistance,  writ  of:   See  sec.  1210. 

Act  authorizing  court, to  fix  fee  on  foreclosure:  See 
post.  Appendix,  title  Mortgages. 

Injunction  to  restrain  waste  by  party  in  possesston: 
Post,  sec.  745. 

Judgment  by  default:  Ante,  sec  686.  Relief:  Ante, 
sees.  580,  585. 

Personal  property,  mortgage  of — ^remedies:  See  Or. 
Code,  sees.  2986-3011;  post,  sec.  2967. 

Place  of  trial:   Ante,  sec.  392. 

Pleading  written  document:   Ante,  sees.  447-449. 
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Foredcsure  necessary  to  obtain  possession:  Post,  sec 
744. 

Receiver:    Ante,   sec.   564. 

Lis  pendens:   Ante,  sec.  409. 

Several  mortgages  or  debts,  installments,  etc.:  Post, 
sec  728. 

Tender:   Post,  sec.  997. 

1 727.  Surplus  money  to  be  deposited  In  court.  If  there 
be  Burplns  money  remaining  after  payment  of  the  amount 
due  on  the  mortgage,  lien,  or  incumbrance  with  costs, 
the  court  may  cause  the  same  to  be  paid  to  the  person 
entitled  to  It,  and  in  the  meantime  may  direct  it  to  be 
deposited  in  court.    En.  March  11,  1872. 

CaLRep.Ctt  78,  268;  104,  271. 

Prac.  Act,  sec.  247.    En.  April  29,  1851. 
Deposit  in  court:    Ante,  sees.  572,  573,  574;   post,  sec. 
2104. 

§  728.  Proceedings  when  debt  secured  falls  due  at  dif- 
ferent times.  If  the  debt  for  which  the  mortgage,  lien, 
or  incumbrance  Is  held,  Is  not  all  due,  so  soon  as  sufficient 
of  the  property  has  been  sold  to  pay  the  amount  due, 
with  costs,  the  sale  must  cease;  and  afterwards,  as  often 
as  more  becomes  due,  for  principal  or  interest,  the  court 
may,  on  motion,  order  more  to  be  sold.  But  if  the  prop- 
erty cannot  be  sold  in  portions,  without  injury  to  the 
parties,  the  whole  may  be  ordered  to  be  sold  in  the  first 
instance,  and  the  entire  debt  and  costs  paid,  there  being 
a  rebate  of  interest  where  such  rebate  is  proper.  En. 
March  11, 1872. 

CalJtep.Clt.     62,  502;     92,  675;     97,  289;  104,  271;  126,  287; 
129,  186;  129,  187;  129,  188;  131,  189;  188,  256. 

Prac.  Act,  sec.  248.    En.  April  29,  1851. 
CAlJtop.Oit.  83,  628;  46.  166;  129,  187. 

1729.  Oath  and  undertaking  of  commissioner.  The 
oommlssloner,  before  entering  upon  his  duties,  must  be 
sworn  to  perform  them  faithfully,  and  the  court  making 
the  appointment  shall  require  of  him  an  undertaking, 
with  sufficient  sureties,  to  be  approved  by  the  court,  in 
an  amount  to  be  fixed  by  the  court,  to  the  effect  that 
he  will  faithfully  perform  the  duties  c^  commissioner. 
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according  to  law.  Within  tbirty  days  after  sncli  sale, 
the  commissioner  must  file  with  the  clerk  of  the  court  in 
which  the  action  is  pending  a  verified  report  and  account 
of  the  sale,  together  with  the  proper  affidavits,  showing 
that  the  regular  and  required  notice  of  the  time  and 
place  of  the  sale  was  given,  which  report  and  account  shall 
have  the  same  force  and  effect  as  the  sheriff's  return  tn 
sales  under  execution.  In  all  cases  of  sales  made  by  a 
commissioner,  the  court  in  which  the  proceedings  are  pend- 
ing shall  fix  a  reasonable  compensation  for  the  commis- 
sioner's services,  but  in  no  case  to  exceed  the  sum  of  ten 
dollars.  En.  Stats.  1893,  119. 
Gal.Rep.Glt.  180.  629, 


CHAPTER  n. 

AOTIONS  FOR  NUISANGB,  WASTB,   AND  WILLFtTL  TRB8PAS8, 
IN  CERTAIN  CASES  ON  REAL  PROPERTY. 

781.  Nuisance  defined,  and  actions  for. 

782.  Waste,  actions  for. 

783.  Trespass  for  cutting  or  carrying  away  trees,  etc.,  actions  for. 
734.  Measure  of  damages  in  certain  cases  under  tbe  last  !>ectJoff>. 
785.  Damages  in  actions  for  forcible  entry,  etc,  may  be  trebled. 

$731.  Nuisance  defined,  and  actions  for.  Anything 
which  is  injurious  to  health,  or  indecent,  or  offensive  to 
the  senses,  or  an  obstruction  to  the  free  use  of  property, 
so  as  to  interfere  with  the  comfortable  enjoyment  of  life 
or  property,  is  a  nuisance,  and  the  subject  of  an  action. 
Such  action  may  be  brought  by  any  person  whose  property 
is  injuriously  affected,  or  whose  personal  enjoyment  is 
lessened  by  the  nuisance;  and  by  the  Judgment,  the 
nuisance  may  be  enjoined  or  abated,  as  well  as  damages 
recovered.    En.  March  11,  1872. 

Gal.Rep.Clt.     50,  594  ;     51,  144 ;     66,  4B6 :     66,  151 ;     66,  174 ; 
78,  464;     78,  616;     80,  343;     89,     29;  103,  238;  116,  463; 
128,  496;  130,  879. 

Prac.  Act,  sec.  249.    En.  April  29,  1851. 
Gal.Rep.Cit.  29,  159;  80,  575;  50.  194;  50,  594. 

Nuisance — definition,  compare  Civ,  Code,  sees.  3479, 
8480,  3481;  also,  see  Civ.  Code,  sees.  8482-3483,  3490; 
damages:    Civ.  Code,  sec.  3484. 

Lapse  of  time  cannot  legalize  public:     Civ.  Code,  sec 
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S490;  private  action  for  public  zraisance:  Idem.,  sec.  8493. 

Common  law  remedy:  Ante,  sec.  18. 

Power  of  board  of  health  to  abate  in  San  Francisco: 
See  Pol.  Code,  sec.  S028. 

S  732.  Waste,  actions  for.  If  a  guardian,  tenant  for  life 
or  years.  Joint  tenant,  or  tenant  in  common  of  real  prop- 
erty, commit  waste  thereon,  any  person  aggrieved  by  the 
waste  may  bring  an  action  against  him  therefor,  in  which 
action  there  may  be  Judgment  for  treble  damages.  En. 
March  11,  1872. 

Cal.Rep.Clt.  64,  188;  64,  140;  186,  810. 

Prac  Act,  sec.  250.    En.  April  29,  1851. 

Cal.Rep.Clt.  29,  518. 

Waste:   Ante,  sec.  746;  enjoining:  Ante,  sec.  745, 

S  733.  Trespass  for  cutting  or  carrying  away  trees,  etc., 
actions  for.  Any  person  who  cuts  down  or  carries  off  any 
wood  or  underwood,  tree  or  timber,  or  girdles  or  otherwise 
injures  any  tree  or  timber  on  the  land  of  another  person, 
or  on  the  street  or  highway  in  front  of  any  person's  house, 
village  or  city  lot,  or  cultivated  grounds;  or  on  the  com- 
mons or  public  grounds  of  any  city  or  town,  or  on  the 
street  or  highway  in  front  thereof,  without  lawful  author- 
ity, is  liable  to  the  owner  of  such  land,  or  to  such  city  or 
town,  for  treble  the  amount  of  damages  which  may  be 
assessed  therefor,  in  a  civil  action,  in  any  court  having 
Jurisdiction.    En.  March  11,  1872. 

Cal.Rep.Clt.  108,  201;  108,  206;  108,  206;  108,  207. 

Prac.  Act,  sec.  251.    En.  April  29,  1851. 
Cal.Rep.Clt.  61,  804;  51,  806;  108,  206. 

Treble  damages  for  injuries  to  trees:  See  Civ.  Code, 
sec.  3846. 

S734.  Measure  of  damages  In  certain  cases  under  the 
last  section.  Nothing  in  the  last  section  authorizes  the 
recovery  of  more  than  the  Just  value  of  the  timber 
taken  from  uncultivated  woodland,  for  the  repair  of  a 
public  highway  or  bridge  upon  the  land,  or  adjoining  it. 
BhL  March  11, 1872. 

Prac.  Act,  sec.  252.    En.  Apr*!  2?*  1S51 

CaUlep.Cit  1,  396 ;  1,  488. 
Code  Civ.  Proc— 25. 
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§735.    Damages  In  actlona  for  forcible  entry,  etc^  may 

be  trebled.  If  a  person  recover  damages  for  a  forcible 
or  unlawful  entry  in  or  upon,  or  detention  of,  any  building 
or  any  cultivated  real  property.  Judgment  may  be  entered 
for  three  times  the  amount  at  which  the  actual  damages 
are  assessed.    En.  Marcdi  11,  1872. 

Cal.Rep.Cit.  138,  288. 

Prac.  Act,  sec.  253.    Ezl  April  29, 1851. 

Forcible  entry  and  unlawful  detainer,  treble  damages: 
Post,  sec.  1174. 
Treble  damages:   See  GiT.  Code,  sec.  8346. 


CHAPTER  IIL 

ACTIONS  TO  DBTERMINB  CONFLICTING  CLAIMS  TO  RSAL 
PROPERTY,  AND  OTHER  PROVISIONS  RBLATINQ  TO 
ACTIONS  CONCERNING  REAL  ESTATE. 

i  788.    Action  to  QUiet  title ;  trust  under  will ;  jury  trial. 

9  789.     When  plaintiff  cannot  recover  costs. 

i  740.     If  plaintiff's  title  terminates  pending  the  suit,  what  ha  nay 

recover,  and  how  verdict  and  Judgment  to  be. 
S  741.     When  value  of  improvements  can  be  allowed  as  a  setoff. 
9  742.     An  order  may  be  made  to  allow  a  party  to  survey  and  meat- 

ure  the  land  in  dispute. 
I  743.     Order,  what  to  contain,   and  how  served.     If  unnecesarr 

injury  done,  the  party  surveying  to  be  liable  thereftir. 
9  744.    A  mortgage  must  not  be  deemed  a  oonveyanoe.  whatever  tti 

^^  terms. 
f  746.    When  court  may  grant  injunction;  during  foreeloeura^  aftv 

sale  on  execution,  before  conveyance. 
f  746.    Damages  may  be  recovered  for  injury  to  the  poasassloa  aftar 

sale  and  before  delivery  of  possession. 
I  747.    Action  not  to  be  prejudiced  by  alienation,  pending  svlt. 
f  748.     Mining  claims,  actions  concerning  to  be  governed  by  looal 

rules. 
f  749.    How  service  may  be  made  In  action  relating  to  real  pnp* 

erty. 
749.     Determination  of  adverse  claim  of  unknown  owner. 

760.  Notice  to  unknown  ownera,  bow  served. 

761.  Judgment  to  be  In  accordance  with  evidenoa. 

§738.  Action  to  quiet  title;  trust  under  will;  Jury  trial. 
An  action  may  be  brought  by  any  person  against  anotber 
who  claims  an  estate  or  interest  in  real  property,  advene 
to  him,  for  the  purpose  of  determining  such  adverae  daim; 
provided,  however,  that  whenever  in  an  action  to  quiet 
title  to,  or  to  determine  adverse  claims  to,  real  property, 
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fil  789,  740 


the  validity  of  any  gift,  devise,  or  trust,  under  any  will» 
or  instrument  purporting  to  be  a  will,  whether  admitted 
to  probate  or  not,  shall  be  involved,  such  will,  or  instru- 
ment purporting  to  be  a  will,  is  admissible  in  evidence; 
and  all  questions  concerning  the  validity  of  any  gift,  de- 
vise, or  trust  therein  contained,  save  such  as  under  the 
constitution  belong  exclusively  to  the  probate  Jurisdiction, 
shall  be  finally  determined  in  such  action;  and  provided 
liowever,  that  nothing  herein  contained  shall  be  con- 
strued to  deprive  a  party  of  the  right  to  a  Jury  trial  in  any 
case  where,  by  the  law,  such  right  is  now  given.  En.  March 
11,    1872.    Am'd.  1895,  73. 


Cal.Rep.Cit 

62.  433; 

53.  19 ; 

53.  898 ; 

•  63, 

664: 

66,  247 ; 

65.  404 ; 

66.  605 \ 

66.  838 : 

i  66.  555; 

66. 

659; 

,  66,  662 ; 

66.  563 : 

66.  666; 

67.  484; 

-  69.  593 ; 

71. 

186; 

'  71.  188 ; 

73,  96; 

73.  562; 

,  74,  497 ; 

;  74.498; 

74, 

499; 

,  75.  123 ; 

77.  296; 

;  77.362; 

;  79,  800 

;  79,  446 ; 

;  80. 

340; 

;  80,  342 ; 

80.  465 ; 

;  81,  130 ; 

I  83.  592 

;  83.  608 

I  83. 

609; 

,  83,  614; 

84.  467- 

I  86.  861 ; 

[  86,  557 ; 

;  86.  564 ; 

86, 

582; 

,  87,  53 ; 

88.  123 ; 

;  88.  127 ; 

;  89,  599 ; 

;  90.   8. 

;  90. 

348; 

;  92,  10; 

92,  14' 

;  94.  368 ; 

;  94,  466  • 

;  94.  467 ; 

;  98, 

419; 

;  103,  217 ; 

108.  676 

;  109.  69 

;  111.  600 

;  116.  500 

;  117, 

61' 

;  120,  516; 

122.  644 

;  125.  672 

;  126.  474 

;  127.  609 

;  127, 

610 

;  129.  677 ; 

182.  696 ; 

,  132.  697; 

;  134.  336, 

;  135.  612, 

;  136. 

488; 

;  187,  478; 

188.  156. 

Prac.  Act, 

,  sec.  254. 

En.  Ap 

rll  29,  181 

;i. 

Cal.Rep.Cit 

9.  271 ; 

;  18.  114 

;  16,  262, 

;  21, 

248; 

;  21,  510; 

25.  44 , 

;  25,  252 

;  25.  437 

;  25.  518 

;  28. 

202 

;  28,  647; 

28.  649 

;  28,  656 

I  29,  57 

;  31,  287 

;  32. 

110 

;  32,  628 ; 

84,  371 , 

;  34.  559 

;  34.  565, 

;  85,  34 , 

;  36. 

314, 

;  86.  821 ; 

87.  807 

;  37.  440 

;  39.  17 ' 

I  89.  19 

;  41. 

62, 

\     42,  644; 

43,  216 

I  66,  248; 

;  79,  446 

;  80,  466. 

Determining  claim  to  personalty:   Post»  sec.  1050. 
Parties:  Ante,  sees.  879,  380,  381. 

§739.  When  plaintiff  cannot  recover  costs.  If  the 
defendant  in  such  action  disclaim  in  his  answer  any  In- 
terest or  estate  in  the  property,  or  suffer  Judgment  to  be 
taken  against  him  without  answer,  the  plaintifC  cannot 
recover  costs.    En.  March  11,  1872. 

Cal.Rep.CIt.  79,  447;  83,  698;  83.  609;  126,  148. 

Prac.  Act,  sec.  255.    En.  April  29,  1851 
Costs:    Post,  sees.  1022  et  seq. 

§740.  If  plalntlfTs  title  terminates  pending  the  suit, 
what  he  nnay  reoovery  and  how  verdict  and  Judgment  to  be. 
In  an  action  for  the  recovery  of  real  property,  where  the 
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plaintiff  shows  a  right  to  recover  at  the  time  the  action 
was  commenced,  but  it  appears  that  his  right  has  ter- 
minated during  the  pendency  of  the  action,  the  verdict  and 
Judgment  must  Le  according  to  the  fact,  and  the  plain- 
tiff  may  recover  damages  for  withholding  the  property. 
Bn.  March  11,  1872. 

Prac.  Act,  sec.  256.    En.  April  29,  1861. 

Cal.Rep.Cit.     27,246;     28,448;     80,473;     80,476;     80.476: 
80,  477. 

Pendency  of  action:     Post,  sec.  1049. 

§  741.  When  value  of  improvements  can  be  allowed  as  a 
setoff.  When  damages  are  claimed  for  withholding  the 
property  recovered,  upon  which  permanent  improve- 
ments  have  been  made  by  a  defendant,  or  those  under 
whom  he  claims,  holding  under  color  of  title  adversely 
to  the  claim  of  the  plaintiff,  in  good  faith,  the  value  of 
such  improvements  must  be  allowed  as  a  setoff  against 
such  damages.    En.  March  11, 1872. 

Cal.Rep.Clt.  78,  175 ;  82,  127 ;  85,  401 ;  108.  210. 

Prac.  Act,  sec.  257.    En.  April  29,  1851. 
Cal.Rep.Clt.  14,  467;  18,  696;  31,  496;  85.  855.    . 

Ck)unterclaim. — ^Unless  defendant  sets  it  up.  It  Is 
waived:  Ante,  sec.  439.  Counterclaim  generally:  Ante, 
sec.  438. 

§  742.  An  order  may  be  made  to  allow  a  party  to  survey 
and  measure  the  land  In  dispute.  The  court  in  which  an 
action  is  pending  for  the  recovery  of  real  property,  or  for 
damages  for  an  injury  thereto,  or  a  Judge  thereof,  may, 
on  motion,  upon  notice  by  either  party,  for  good  oause 
shown,  grant  an  order  allowing  to  such  party  the  right 
to  enter  upon  the  property  and  make  survey  and  meas- 
urement thereof,  and  of  any  timnels,  shafts,  or  drifts  there- 
in, for  the  purpose  of  the  action,  even  though  entry  for 
such  purpose  has  to  be  made  through  other  lands  belong- 
ing to  parties  to  the  action.  En.  March  11,  1872.  Am'd. 
1880.  11. 

Prac.  Act,  sec.  258.    En.  April  29,  1851.    Am'd.  1860,  S04. 

Order  for  survey  where  title  to  land  in  two  oounties  dis* 
pnted:     See  Pol.  Code,  sec.  4270. 
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1743.  Order,  what  to  contain,  and  how  served.  If  un- 
necessary injury  done,  the  party  surveying  to  be  liable 
therefor.  The  order  must  describe  the  property,  and  a 
copy  thereof  must  be  served  on  the  owner  or  occupant; 
and  thereupon  such  party  may  enter  upon  the  property, 
with  necessary  surveyors  and  assistants,  and  make  such 
survey  and  measurement;  but  if  any  unnecessary  injury  be 
done  to  the  property,  he  is  liable  therefor.  En.  March  11, 
1872. 

Prac  Act,  sec.  269.    Bn.  April  29,  1851. 

i  744.    A  mortgage  must  not  be  deemed  a  conveyancet 

whatever  Ita  terms.    A  mortgage  of  real  property  shall  not 

be  deemed  a  conveyance,  whatever  its  terms,  so  as  to 

enable  the  owner  of  the  mortgage  to  recover  possession  of 

the  real  property  without  a  foreclosure  and  sale.      £2n. 

March  11,  1872. 

Cal.Rep.Clt.     67,482;     67.483;     62,630;     66,616;     76,180; 
88,  494;  100,  254;  120,  179. 

Prac.  Act,  sec.  260.    En.  April  29,  1851. 

Cal.Rep.Cit.     14.264;     17,691;     17,592;     22,261;     29.    19; 
29,255;     36,    48;     86,    51;     86,    59;     86,    68;     76.180. 

Conveyance  deemed  mortgage:  Civ.  Code,  sees.  2924, 
2925;  proof:  Civ.  Code,  sec.  2925;  mortgagee's  possession: 
Civ.  Code,  sec  2927. 

§745.  When  court  may  grant  injunction;  during  fore- 
closure, after  sale  on  execution,  before  conveyance.  The 
court  may  by  injunction,  on  good  cause  shown,  restrain 
the  party  in  possession  from  doing  any  act  to  the  injury 
of  real  property  during  the  foreclosure  of  a  mortgage 
thereon;  or,  after  a  sale  on  execution,  before  a  conveyance. 
En.  March  11,  1872. 

Prac.  Act,  sec.  261.    En.  April  29,  1851. 
Cal.Rep.Cit.  80,  497. 

Injunction,  generally:    Ante,  sees.  525-533. 
Receiver:   Ante,  sec.  564,  subd.  2. 
Waste:    Civ.  Code,  sec.  2929. 
Foreclosure  of  mortgage:    Ante,  sec.  726. 
E^xecution  sales:   Ante,  sees.  694  et  seq. 

1 746.  Damages  may  be  recovered  for  injury  to  the  poa- 
session  after  sale  and  before  delivery  of  possession.    When 
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real  property  has  been  sold  on  execution,  the  purchaser 
thereof,  or  any  person  who  may  have  succeeded  to  his 
interest,  may,  after  his  estate  becomes  absolute,  recoTer 
damages  for  injury  to  the  property  by  the  tenant  in  poo- 
session  after  sale  and  before  possession  is  deUvered  ixnder 
the  conveyance.    ESn.  March  11, 1872. 

Prac.  Act,  sec.  262.    En.  April  29,  1851. 
Ids  pendens:   Ante,  sec.  409. 

§  747.  Action  not  to  be  prejudiced  by  alienation,  pending 
suit.  An  action  for  the  recovery  of  real  property  against 
a  person  in  possession  cannot  be  prejudiced  by  any  aliena- 
tion made  by  such  person,  either  before  or  after  the  com- 
mencement of  the  action.    En.  March  11,  1872. 

Prac.  Act,  sec.  263.    En.  April  29, 1851. 
Cal.Rep.Clt.  71,  476. 

§  748.  Mining  claims,  actions  concerning  to  be  governed 
by  local  rules.  In  actions  respecting  mining  claims,  proof 
must  be  admitted  of  the  customs,  usages,  or  regulations 
established  and  in  force  at  the  bar  or  diggings  embracing 
such  claim;  and  such  customs,  usages,  or  regulations,  when 
not  in  conflict  with  the  laws  of  this  state,  must  govern  the 
decision  of  the  action.    En.  March  11,  1872. 

Prac.  Act,  sec.  621.    En.  April  29,  1851. 
Cal.Rep.Clt.  6.  100;  26,  272;  26«  583;  81,  893;  69,  383.: 

§749.  How  service  may  be  made  in  action  relating  to 
real  property.  Service  may  be  made  by  publication  in 
actions  relating  to  or  the  subject  of  which  is  real  property 
in  this  state,  when  any  defendant  has  or  claims  any  adTerae 
interest  or  estate  therein,  and  where  the  person  on  whom 
the  service  is  to  be  made  resides  outside  of  the  state,  or 
cannot,  after  due  diligence,  be  found  within  the  state,  or 
conceals  himself  to  avoid  the  service  of  summons,  or  is  a 
foreign  corporation  having  no  managing  or  business  agent, 
cashier,  or  secretary  within  the  state,  and  the  fact  appear- 
ing, by  affidavit,  to  the  satisfaction  of  the  court  or  Judge 
thereof,  and  it  also  appearing  by  such  affidavit  or  by  the 
verified  complaint  on  file  that  a  cause  of  action  exists 
against  the  defendant  in  respect  to  whom  the  service  is  to 
be  made,  or  that  he  is  a  necessary  or  proper  party  to  the 
action,  such  Judge  may  make  an  order  that  the 
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be  made  by  publication  of  summons.  Service  by  pub- 
lication and  proof  of  service  of  a  copy  of  the  summons  and 
complaint  in  actions  under  this  title  shaU  be  sufficient,  if 
made  in  accordance  with  sections  four  hundred  and  thirteen 
and  four  hundred  and  fifteen  of  this  code.  £n.  Stats. 
1891,  278. 

This  section  was  not  superseded  by  the  next  section  749, 
adopted  in  1901  and  amended  in  1903  imder  the  principle 
of  Ex  Parte  RufELn,  119  Cal.  487. 

i  749.  Determination  of  adverse  claim  of  unl<nown 
owner.  An  action  may  be  brought  to  determine  the 
adverse  claims  to  and  clouds  upon  title  to  real  property 
by  a  person  who,  by  himself  or  by  himself  and  his  pre- 
decessors in  interest,  has  oeen  in  the  actual,  exclusive  and 
adverse  possession  of  such  property  continuously  for  twen- 
ty years  prior  to  the  nling  of  the  complaint,  claiming  to 
own  the  same  in  fee  against  the  whole  world,  and  who  has 
paid  all  taxes  of  every  kind  levied  or  assessed  against  the 
property  during  the  period  of  five  years  continuously  next 
preceding  the  filing  of  the  complaint.  Said  action  shall 
be  commenced  by  the  filing  of  a  verified  complaint  averring 
the  matters  above  enumerated.  The  said  complaint  may 
Include  as  defendants  in  such  action,  in  addition  to  such 
persons  as  appear  of  record  to  have,  all  other  persons  who 
are  known  to  the  plaintiff  to  have,  some  claim  or  cloud  on 
the  lands  described  in  the  complaint  adverse  to  plaintiff's 
ownership,  or  other  persons  unknown  claiming  any  right. 
Interest  or  lien  in  such  lands,  or  cloud  upon  the  title  of 
plaintiff  thereto,  and  the  plaintiff  may  describe  such  ur 
known  defendants  in  the  complaint  as  follows:  "also  ail 
other  persons  unknown,  claiming  any  right,  title,  estate, 
lien  or  interest  in  the  real  property  described  in  the  com- 
plaint adverse  to  plaintiff's  ownership,  or  any  cloud  upon 
plaintiff's  title  thereto."  Within  ten  days  after  the  filing 
of  the  complaint,  plaintiff  shall  file,  or  cause  to  be  filed, 
in  the  office  of  the  county  recorder  of  the  county  where 
the  property  is  situated,  a  notice  of  the  pendency  of  the 
actldn,  containing  the  matters  required  by  section  four 
hundred  and  nine  of  this  code.  En.  Stats.  1900-01,  679. 
Am'd.  1903,  104. 

GalJtep.Clt.  116,  276. 
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§75(X    Notice  to  unknown  owners,  how  served.    Within 
one  year  after  the  filing  of  the  complaint,  as  required  by 
the  preceding  section,  a  summons  must  be  issued,  'orhidi 
shall  contain  the  matters  required  by  section  foor  hundred 
and  seven  of  this  code,  and  in  addition  a  description  of  the 
property  and  a  statement  of  the  object  of  the  action.     In 
said  summons  the  said  unknown  defendants  shall  be  desig- 
nated as  in  the  complaint.    Within  thirty  days  after  the 
issuance  of  the  summons,  the  plaintiff  shall  post  or  cause 
to  be  posted  a  copy  thereof  in  a  conspicuous  place  on  the 
property.    All  defendants  residing  in  the  state  of  Califor- 
nia, whose  place  of  residence  is  known  to  the  plaintiff 
shall  be  served  personally.     After  service  on  all   such 
defendants  has  been  made,  the  plaintiff,  or  his  agent»  or 
attorney,  shall  make  and  file  an  affidavit  wherein  there 
shall  be  stated  the  names  of  the  defendants  who  have  been 
served  personally,  the  names  of  the  defendants  who  reside 
out  of  the  state  and  their  places  of  residence,  if  known 
to  the  plaintiff,  and  the  names  of  the  defendants  residing 
in  or  out  of  the  state  whose  place  of  residence  is  unknown 
to  the  plaintiff,  and  thereupon  the  court  or  a  judge  thereof 
shall  make  an  order  directing  the  said  sununons  to  be 
served  upon  the  defendants  residing  out  of  the  state,  whose 
place  of  residence  is  known  to  the  plaintiff  and  upon  the 
defendants  residing  in  or  out  of  the  state,  whose  place  of 
residence  is  unknown  to  the  plaintiff,  and  up<Hi  all  the 
unknown  defendants  as  stated  in  the  complaint  and  snm- 
mons,  by  publication  in  some  newspaper  of  general  circn- 
lation  printed  and   published   in   the  county   where   the 
property  is  situated,  and  if  there  be  no  such  paper  in  such 
county,  then  in  some  adjoining  county,  to  be  designated  by 
the  court  or  judge  thereof,  which  publication  shall  be  for 
once  a  week  for  two  successive  months.    A  co^y  of  the 
summons  and  complaint,  within  ten  days  after  the  making 
of  said  order,  properly  addressed  and  with  the  postage 
thereon  fully  prepaid,   shall  be  mailed  to  each  of  the 
defendants  who  reside  out  of  the  state,  at  their  place  of 
residence,  if  known,  and  also  to  the  defendants  residing 
in  (M*  out  of  the  state  whose  place  of  residence  is  unknown 
to  plaintiff,  addressed  to  them  at  the  county  seat  of  the 
county  where  the  action  is  commenced.    All  such  unknown 
persons  so  served  shall  have  the  same  rights  as  are  provid* 
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ed  by  law  in  cases  of  all  other  defendants  named,  uiK>n 
whom  service  is  made  by  publication,  or  personally^  and  the 
action  shall  proceed  agsiinst  such  unknown  persons  in  the 
same  manner  as  against  the  defendants  who  are  named 
iipon  whom  service  is  made  by  publication  or  personally 
and  with  like  effect;  and  any  such  unknown  person  who 
has  or  claims  to  have  any  right,  title,  estate,  lien  or  inter- 
est in  the  said  property,  or  cloud  on  the  title  thereto, 
adverse  to  plaintiff,  at  the  time  of  the  commencement  of 
the  action,  who  has  been  duly  served  as  aforesaid,  and 
any  one  claiming  under  him,  shall  be  concluded  by  the 
Judgment  in  such  action  as  effectually  as  if  the  action  was 
brought  against  the  said  person  by  his  or  her  name  and 
personal  service  of  process  was  obtained,  notwithstanding 
any  such  unknown  person  may  be  under  legal  disability. 
Service  shall  be  deemed  complete  upon  the  completion  of 
the  publication.    En.  Stats.  1900-01,  579.    Arn'd.  1903,  104. 

f751.  Judgment  to  be  In  accordance  with  evidence. 
When  the  summons  has  been  served  as  provided  in  the 
preceding  section  and  the  time  for  answering  has  expired, 
the  court  shall  proceed  to  hear  the  case  as  in  other  cases 
and  shall  have  Jurisdiction  to  examine  into  and  determine 
the  legality  of  plaintiff's  title  and  of  the  title  and  claim 
of  all  the  defendants  and  of  all  unknown  persons,  and  to 
that  end  must  not  enter  any  judgment  by  default,  but  must 
in  all  cases  require  evidence  of  plaintiff's  title  and  pos- 
session and  hear  such  evidence  as  may  be  offered  respect- 
ing the  claims  and  title  of  any  of  the  defendants  and  must 
thereafter  direct  Judgment  to  be  entered  in  accordance 
with  the  evidence  and  the  law.  The  court  before  proceed- 
ing to  hear  the  case  must  require  proof  to  be  made  that 
the  summons  has  been  served  and  posted  as  hereinbefore 
directed  and  that  the  required  notice  of  pendency  of  action 
has  been  filed.  The  judgment  after  it  has  become  final  is 
ooncluslve  against  all  the  persons  named  in  the  summons 
and  complaint  who  have  been  served  and  against  all  un- 
known persons  as  stated  in  the  complaint  and  summons 
who  have  been  served  by  publication,  but  shall  not  be 
conclusive  against  the  state  of  California  or  the  United 
States.  Said  judgment  shall  have  the  effect  of  a  Judgment 
in  rem  except  as  against  the  state  of  California  and  the 
United  States;  and  provided  further,  that  the  said  judg- 
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ment  shall  not  bind  or  be  conclusive  against  any  person 
claiming  any  estate,  title,  right,  possession  or  lien  to  the 
property  under  the  plaintiff  or  his  predecessors  In  interest, 
which  claim,  Hen,  estate  or  right  of  possession  has  arlaen 
or  been  created  by  the  plaintiff  or  his  predecessom  In 
interest  within  twenty  years  prior  to  the  filing  of  the  com- 
plaint. The  remedy  provided  in  this  and  the  two  precedincT 
sections  shall  be  construed  as  cumulative  and  not  ex- 
clusive of  any  other  remedy,  form  or  right  of  action  or 
proceeding  now  allowed  by  law.  Shi.  Stats.  1900-01,  679. 
Am'd.  1908,  106. 

Decrees  affecting  realty  to  be  recorded:    See  Pol.  Ood«^ 
sec  4238. 

CHAPTER   IV. 

ACTIONS  POR  THE  PARTITION  OF  REAL  PROPERTY. 

762.  Who  may  bring  actions  for  partition. i 

768.  Interests  of  all  parties  must  be  set  forth  In  the  complaint. 
764.  Lien-holders  not  of  record  need  not  be  made  parties. 
756.  Plaintitr  must  file  notice  of  lis  pendens. 
766.  Summons  must  be  directed,  to  all  persons  Interested  In 

property, 
f  757.     Unknown  parties  may  be  serred  by  publication. 
758.     Answer  of  defendants,  what  to  contain. 

769.  The  rights  of  all  parties  may  be  ascertained  in  the  Action* 

760.  Partial  partition. 

761.  Xiien-holders   must   be  made   parties,   or  a  refarea  be 
pointed  to  ascertain  their  rights. 

S  762.     Lien-holders  must  be  notified  to  appear  before  tha  ref< 

appointed. 
S  763.     The  court  may  order  a  sale  or  partition,  and  appoint  ret 

therefor. 
fi  764.     Partition    must   be   made    according   to   the   rls^hti   of 

parties,  as  determined  by  the  court. 
8  766.     Referees  must  make  a  report  of  their  proceedings. 
S  766.     The  court  may  set  aside  or  afQrm  report,  and  enter  Jade- 

ment  thereon.     Upon  whom  Judgment  to  be  conclusiTe. 
fi  767.     Judgment  not  to  affect  tenants  for  years  to  the  whole  prop- 
erty. 
S  768.     Expenses  of  partition  must  be  apportioned  among  the  par* 

ties. 
fi  769.     A  lien  on  an  undivided  interest  of  any  party  la  a  chars* 
-  —- >  ^^^y^  ^^  *^®  share  assigned  to  such  party. 

f  770.     Estate  for  life  or  years  may  be  set  oft  in  a  part  of  Om 

property  not  sold,  when  not  all  sold. 
f  III*     Application  of  proceeds  of  sale  of  incumbered  property. 
I  772.     Party  holding  other  securities  may  be  required  first  to  «z> 

haust  them. 
fi  778.     Proceeds  of  sale.  di;«positlon  of. 

f  774.     When  paid  into  court,  the  cause  may  be  continued  for  the 
•  mmm      ^   determination  of  the  claims  of  the  parties. 
I  776.     Sales  by  referees  must  be  at  public  auction. 
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!776.     The  court  must  direct  the  terms  of  sale  or  credit.* 
777.     Referees  may  take  securities  for  purchase  money. 
778.     Tenants  whose  estate  has  been  sold  shall  recelYe  compensa- 
tion. 
I  779.     The  court  may  fix  such  compensation. 
fi  780.     The  court  must  protect  tenants  unknown. 
I  781.     The  court  must  ascertain  and  secure  the  Talue  of  future  con- 
tingent or  vested  Interests. 
I  782.     Terms  of  sale  must  be  made  known  at  the  time.    Lots  must 

be  sold  separately. 
I  788.     Who  may  not  be  purchasers. 
i  784.     Referee  must  make  a  report  of  the  sale  to  the  court. 

i78C.     If  confirmed,  conveyances  may  be  executed. 
788.     Proceeding  if  a  lien-holder  become  a  purchaser. 
787.     Conveyance  must  be  recorded,  and  will  be  a  bar  against 

parties. 
S  788.     Proceeds  of  sale  belonging  to  parties  unknown  must  be  in- 
vested for  their  benefit. 
S  789.     Investment  must  be  made  in  the  name  of  the  clerk  of  the 

county. 
f  790.     When  the  interests  of  the  parties  are  ascertained,  securities 

must  be  taken  in  their  names. 
9  791.     Duties  of  the  clerk  making  investments. 
f  792.     When   unequal  partition   is  ordered,   compensation  may  be 

adjudged  in  certain  cases. 
S  798.     The  share  of  an  Infant  may  be  paid  to  his  guardian. 
§  794.     The  guardian  of  an  Insane  person  may  receive  the  proceeds 

of  such  party's  Interest. 
§  796.     A  guardian  may  consent  to  partition  without  action,   and 

execute  releases. 

!796.     Costs  of  partition  a  lien  upon  shares  of  parceners. 
797.     The  court,  by  consent,  may  appoint  a  single  referee. 
798.     fSxpenses  of  previous  litigation  for  common  benefit  allowed. 
I  799.     Abstract  of  title  in  action  for  partition— when  cost  of  al- 
lowed. 
I  800.     Abstract,  how  made  and  verified. 

8  801.     Interest  allowed  on  disbursements  made  under  direction  of 
the  court. 

Gen.  Clt.  to  Ch«p^-<:ial.  Rep.  Cit.  64,  629 ;  91,  410. 

S  752.  Who  may  bring  actions  for  partition.  When 
several  cotenants  hold  and  are  in  possession  of  real  prop- 
erty as  parceners,  Joint  tenants,  or  tenants  in  common,  in 
which  one  or  more  of  them  have  an  estate  of  inheritance, 
or  for  life  or  lives,  or  for  years,  an  action  may  be  brought 
by  one  or  more  of  such  persons  for  a  partition  thereof 
according  to  the  respective  rights  of  the  persons  interested 
therein,  and  for  a  sale  of  such  property,  or  a  part  thereof, 
if  It  appear  that  a  partition  cannot  be  made  without  great 
prejudice  to  the  owners.    En.  March  11,  1872. 

Cal.Rep.Cit.  68,  26;  68,692;  64,614;  66,  47;  84,418; 
86,  526;  86,  680;  106.  686;  126.  483. 

Prac.  Act,  sec.  264.  En.  April  29,  1851.  Am'd.  1854»  63; 
1866,  704. 

CaI.Rep.Cit.  26,  78;  27.  331;  35.  586. 
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Partition  of  dominant  tenements,  easements:    Civ.  Code, 
sec.  807. 
Intervention:   Ante,  sec  887. 

§753.  Interests  of  all  parties  must  be  set  forth  In  the 
complaint. '  The  interests  of  all  persons  in  the  property, 
whether  such  persons  be  known  or  unknown,  must  be  set 
forth  in  the  complaint  specifically  and  particularly,  as  far 
as  known  to  the  plaintiff;  and  if  one  or  more  of  the  parties, 
or  the  share  or  quantity  of  interest  of  any  of  the  parties, 
be  unknown  to  the  plaintiff,  or  be  uncertain  or  contingent, 
or  the  ownership  of  the  inheritance  depend  upon  an  execa- 
tory  devise,  or  the  remainder  be  a  contingent  remainder, 
so  that  such  parties  cannot  be  named,  that  fact  must  be 
set  forth  in  the  complaint    En.  March  11,  1872. 

Cal.Rep.Cit.  48,  894;  84,  614;  180,  601;  187,  426. 

Prac.  Act,  sec.  265.    En.  April  29,  1851. 

Cal.Rep.Clt.  27,  881;  27,  886;  82,  284;  82,  296. 

Complaint  in  partition — Ck>mplaint  generally:  Ante, 
426;  parties:  Post,  sec.  764;  ante,  sees.  384,  387. 

Unknown  persons,  use  of  fictitious  names:  Ante, 
474;  and  as  to  summons:    Post,  sec  756. 

Abstract  of  title — procured  before  suit:  Post,  sec.  79d. 

§  754.  Llen-liolders  not  of  record  need  not  be  made 
parties.  No  person  having  a  conveyance  of  or  claiming  a 
lien  on  the  property,  or  some  part  of  it,  need  be  made  a 
party  to  the  action  unless  such  conveyance  or  lien  appear 
of  record.    En.  March  11,  1872. 

Cal.Rep.Clt  63,  39. 

Prac.  Act,  sec.  266.    En.  April  29,  1851.    Am'd.  1866,  704. 

§755.  Plaintiff  must  fiie  notice  of  lis  pendens.  Imme- 
diately after  filing  the  complaint  in  the  superior  court,  the 
plaintift  must  record  in  the  office  of  the  recorder  of  the 
county  or  of  the  several  coimties  in  which  the  property  is 
situated,  a  notice  of  the  pendency  of  the  action,  containing: 
the  names  of  the  parties  so  far  as  known,  the  object  of  the 
action,  and  a  description  of  the  property  to  be  affected 
thereby.  From  the  time  of  filing  such  notice  for  record,  all 
persons  shall  be  deemed  to  have  notice  of  the  pendency  of 
the  action.    En.  March  11,  1872.  Am'd.  1873-4,  325;  1880,  U. 

Cal.Rep.Clt.  106,  688. 
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Prac.  Act,  sec.  267.    En.  April  29,  1851.    Am'd.  1866,  705. 
Lia  pendens:    Sec.  409. 

§756.  Summons  mutt  be  directed  to  ail  persons  Inter- 
ested In  the  property.  The  siimmons  must  be  directed  to 
all  the  joint  tenants  and  tenants  In  common,  and  all  persons 
having  any  Interest  In,  or  any  Hens  of  record  by  mortgage. 
Judgment,  or  otherwise,  upon  the  property,  or  upon  any 
particular  portion  thereof;  and  generally,  to  all  persons 
unknown  who  have  or  claim  any  Interest  in  the  property. 
ESn.  March  11,  1872. 

Cal.Rep.Cit.  63,  871;  68,  694. 

Prac  Act,  sec.  268.    En.  April  29,  1861. 
Cal.RQp.Cit.  86,  692. 

Summons  in  partition,  generally:  Ante,  sees.  406-416; 
and  as  to  contents:   See  ante,  sec  407. 

i  757.  Unknown  parties  may  be  served  by  publication* 
If  a  party  having  a  share  or  interest  is  unknown,  or  any 
one  of  the  known  parties  reside  out  of  the  state,  or  Cannot 
be  found  therein,  and  such  fact  is  made  to  appear  by  affi- 
davit, the  summons  may  be  served  on  such  absent  or 
unknown  party  by  publication,  as  in  other  cases.  When 
publication  is  made,  the  summons,  as  published,  must  be 
accompanied  by  a  brief  description  of  the  property  which 
is  the  subject  of  the  action.    En.  March  11,  1S72. 

Prac.  Act,  sec.  269.    En.  April  29,  1851. 

Service  by  publication:   Ante,  sees.  412,  41S. 

§758.  Answer  of  defendants,  what  to  contain.  The 
defendants  who  have  been  personally  served  with  the 
summons  and  a  copy  of  the  complaint,  or  who  have  ap- 
peared without  such  service,  must  set  forth  in  their 
answers,  fully  and  particularly,  the  origin,  nature,  and 
extent  of  their  respective  interests  in  the  property;  and 
if  such  defendants  claim  a  lien  on  the  property  by  mort- 
gage. Judgment,  or  otherwise,  they  must  state  the  original 
amount  and  date  of  the  same,  and  the  sum  remaining  due 
thereon;  also  whether  the  same  has  been  secured  in  any 
other  way  or  not;  and,  if  secured,  the  nature  and  extent 
of  such  security,  or  they  are  deemed  to  have  waived  their 
right  to  such  lien.    En.  March  11,  1872. 

Cal.Rep.Cit.  63.  871 ;  58,  595 ;  117,  675. 
Code  ClY.  Proc— 26. 
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Prac.  Act,  see.  270.    En.  April  29,  1851.    Am'd.  1866,  706. 
CAl.Rep.Cit.  1.  199;  82,  295. 

Answer   In   partition — ^Pleading   disbursements:     Post, 
sec.  798;  answer  generally:   Ante,  sec.  487. 
Notice,  as  to  abstract  of  title:   Post,  sec  799. 

§759.  The  rights  of  ail  parties  may  be  ascertained  In 
the  action.  The  rights  of  the  several  parties,  plalntlft  as 
well  as  defendant,  may  be  put  In  Issue,  tried,  and  dete^ 
mined  In  such  action;  and  when  a  sale  of  the  premises  is 
necessary,  the  title  must  be  ascertained  by  proof  to  the 
satisfaction  of  the  court,  before  the  judgment  of  sale  can  be 
made;  and  where  service  of  the  complaint  has  been  made 
by  publication,  like  proof  must  be  required  of  the  right  of 
the  absent  or  imknown  parties,  before  such  Judgment  is 
rendered;  except  that  where  there  are  several  unknown 
persons  having  an  Interest  In  the  property,  their  rights  may 
be  considered  together  In  the  action,  and  not.  as  between 
themselves.    En.  March  11,  1872. 

Cal.Rep.Cit.     68,693;     64,609;     64,612;     64,614;     64,618; 
64,  629;  116,  438. 

Prac  Act,  sec.  271.    En.  April  29,  1861. 
CalJlep.Cit.  1,  188;  2,  161;  27,  836;  82,  294;  68,  688. 

Final  judgment:   Post,  sec  766. 

Parties:    Ante,  sees.  881,  384;  post,  sec  761. 

Intervention:   Ante,  sec.  387. 

§760.  Partial  partition.  Whenever  from  any  cause  It 
Is,  In  the  opinion  of  the  court,  Impracticable  or  highly  in- 
convenient to  make  a  complete  partition,  In  the  first 
Instance,  among  all  the  parties  In  Interest,  the  court  may 
first  ascertain  and  determine  the  shares  or  Interest  re- 
spectively held  by  the  original  cotenants,  and  thereupon 
adjudge  and  cause  a  partition  to  be  made,  as  If  such 
original  cotenants  were  the  parties  and  sole  parties  in 
interest,  and  the  only  parties  to  the  action,  and  thereafter 
may  proceed  in  like  manner  to  adjudge  and  make  partition 
separately  of  each  share  or  portion  so  ascertained  and 
allotted,  as  between  those  claiming  under  the  original 
tenant  to  whom  the  same  shall  have  been  so  set  apart,  or 
may  allow  them  to  remain  tenants  In  common  thereof,  as 
they  may  desire.    En.  March  11,  1872. 

Cal.Rep.Cit.     64,  609;     64,  610;     64,  612;     64,  627;     64,  630; 
64,631;     64,632;     80,497;     90,482. 
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Prac.  Act,  sec  272.  En.  April  29,  1851.  Rep.  1862,  88. 
Bn.  1866,  705. 

GalJt6p.Clt.  1.  182;  86,  115. 

{  761.  Llen-holders  must  be  made  parties,  or  a  referee 
be  appointed  to  ascertain  their  riglits.  If  it  appears  to 
the  court,  by  the  certificate  of  the  county  recorder  or 
county  clerk,  or  by  the  sworn  or  verifled  statement  of  any 
person  who  may  have  examined  or  searched  the  records, 
that  there  are  outstanding  liens  or  incumbrances  of  record 
upon  such  real  property,  or  any  part  or  portion  thereof, 
which  existed  and  were  of  record  at  the  time  of  the  com- 
mencement of  the  action,  and  the  persons  holding  such 
liens  are  not  made  parties  to  the  action,  the  court  must 
either  order  such  persons  to  be  made  parties  to  the  action, 
by  an  amendment  or  supplemental  complaint,  or  appoint  a 
referee  to  ascertain  whether  or  not  such  liens  or  Incum- 
brances have  been  paid,  or  if  not  paid,  what  amount 
remains  due  thereon,  and  their  order  among  the  liens  or 
incumbrances  severally  held  by  such  persons  and  the 
parties  to  the  action^  and  whether  the  amount  remaining 
due  thereon  has  been  secured  in  any  manner,  and  if  se- 
cured, the  nature  and  extent  of  the  security.  En.  March 
11,  1872. 

Gal.Rep.Clt.  64,  612;  79»  448;  80,  500. 

Prac.  Act,  sec.  273.    En.  April  29,  1851.    Am'd.  1862,  SB. 

C«Ulep.Clt.  80,  497. 

S  762.  Lien-holders  must  be  notified  to  appear  before  the 
referee  appointed.  The  plaintiff  must  cause  a  notice  to  be 
served,  a  reasonable  time  previous  to  the  day  for  appear- 
ance before  the  referee  appointed  as  provided  in  the  last 
section,  on  each  person  having  outstanding  liens  of  record, 
who  is  not  a  party  to  the  action,  to  appear  before  the 
referee  at  a  specified  time  and  place,  to  make  proof,  by  his 
own  affidavit  or  otherwise,  of  the  amount  due  or  to  become 
due  contingently  or  absolutely  thereon.  In  case  such 
person  be  absent,  or  his  residence  be  unknown,  service 
may  be  made  by  publication,  or  notice  to  his  agents,  under 
the  direction  of  the  court,  in  such  manner  as  may  be  proper. 
The  report  of  the  referee  thereon  must  be  made  to  the 
X!0urt,  and  must  be  confirmed,  modified,  or  set  aside,  and 
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a  new  reference  ordered,  as  the  Justice  of  the  case  miy 
require.    En.  March  11,  1872. 

CaI.Rep.Cit.  64,  612;  80,  600. 

Prac.  Act,  sec.  274.    En.  April  29, 1851. 

(763.  The  court  may  order  a  sale  or  partition^  and 
appoint  referees  therefor.  If  it  be  alleged  in  the  complaint 
and  established  by  evidence,  or  if  it  appear  by  the  oTidence 
without  such  allegation  in  the  complaint  to  the  satlsfactioa 
of  the  court,  that  the  property  or  any  part  of  It  la  ao  sltoat- 
ed  that  partition  cannot  be  made  without  great  prejudice 
to  the  owners,  the  court  may  order  a  sale  thereof,  other- 
wise, upon  the  requisite  proofs  being  made,  it  must  order 
a  partition  according  to  the  respectlYe  rights  of  the  parties 
as  ascertained  by  the  court,  and  appoint  three  referees 
therefor,  and  must  designate  the  portion  to  remain  undivid- 
ed for  the  owners  whose  interests  remain  unknown,  or  are 
not  ascertained;  provided,  that  when  the  site  of  an  Incor- 
porate city  or  town  is  included  within  the  exterior 
boundaries  of  the  property  to  be  partitioned,  then,  on  said 
fact  being  established  by  evidence,  the  following  proceed- 
ings shall  be  had.  The  court  shall  thereupon  direct  the 
referees  to  survey  and  appraise  the  entire  property  to  be 
partitioned  by  actual  lots  and  subdivisions  then  existing 
in  the  actual  possession  of  the  several  tenants  In  com- 
mon, exclusive  of  the  value  of  improvements  thereon,  first 
setting  apart  necessary  portions  of  the  property  for  ways, 
roads,  and  streets,  as  in  section  seven  hundred  and  sixty- 
four  of  this  code  provided,  and  to  report  such  survey  and 
separate  appraisement  on  each  lot  and  subdivision  to  the 
court.  The  court  may  confirm,  change,  modify,  or  set 
aside  the  report  in  whole  or  in  part,  and  if  necessary  ap- 
point new  referees.  When,  after  the  final  confirmation  of 
the  report  of  such  survey  and  appraisement,  it  shall  appear 
by  evidence  to  the  satisfaction  of  the  court  that  an 
equitable  partition  of  the  whole  property  is  impracticable, 
and  a  sale  of  the  site  of  such  city  or  town,  or  any  portion 
thereof,  will  be  for  the  best  interests  of  the  owners  of  the 
whole  property,  it  shall  order  a  sale  thereof;  provided,  that 
within  sixty  days  thereafter  any  tenant  in  common,  or  ten- 
ants in  common,  having  improvements  erected  on  any  town 
or  city  lot  or  subdivision  included  in  such  order  of  aale^ 
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ahall  haye  the  prior  right  to  purchase  the  same  at  such 
appraised  Taluation,  and  may  pay  Into  court  the  amount 
SO  appraised  as  the  value  thereof,  and  upon  such  payment 
the  title  shall  vest  In  such  purchaser  or  purchasers,  and 
the  court  shall  cause  to  be  executed  by  said  referees  a 
deed  for  such  lot  or  subdivision  in  fee  and  in  severalty  to 
such  purchaser  or  purchasers,  such  further  proceedings 
shall  then  be  had  as  to  the  remainder  of  the  property,  and 
the  money  so  paid  to  the  court,  as  by  this  chapter  provid- 
ed. I£»  during  the  pendency  of  the  action,  any  of  the 
parties  die,  or  become  insane  or  otherwise  incompetent, 
the  proceedings  shall  not  for  that  cause  be  delayed  or 
suspended,  but  the  attorney  who  has  appeared  for  such 
party  may  continue  to  represent  such  interest;  and  in  case 
any  such  party  has  not  appeared  by  an  attorney,  the  court 
shall  appoint  an  attorney  to  represent  the  interest  which 
was  held  by  such  party,  until  his  heirs  or  legal  representar. 
tives,  or  successors  in  interest,  shall  have  appeared  in 
the  action;  and  an  attorney  so  appointed  shall  be  allowed 
by  the  court  a  reasonable  compensation  for  his  services, 
which  may  be  taxed  as  costs  against  the  share  or  interest 
represented  by  such  attorney,  and  may  be  adjudged  a  lien 
thereon,  in  the  discretion  of  the  court.  En.  March  11,  1872. 
Am'd.  1880,  60. 

C&lJlep.Clt.  69.682;  64.609;  64,614;  64.618;  64.620; 
67.  201;  80,  601;  84,  418;  80.  455;  117,  680;  130,  182; 
137,     66. 

Prac.  Act,  sec.  275.    En.  April  29,  1851. 
Sale,  proceedings  on:  Post,  sees.  770-795. 
Partition  of  the  dominant  tenement,  burden  must  be 
apportioned:    Civ.  Code,  sec.  807. 
Referees:    Post,  sec.  797. 
Modifying  decree:  Post,  sec.  766. 

§764.  Partition  must  be  made  according  to  the  rights 
of  the  parties,  as  determined  by  the  court.  In  making  par- 
tition, the  referees  must  divide  the  property,  and  allot 
the  several  portions  thereof  to  the  respective  parties, 
quality  and  quantity  relatively  considered,  according  to 
the  respective  rights  of  the  parties  as  determined  by  the 
court,  pursuant  to  the  provisions  of  this  chapter,  designat- 
ing the  several  portions  by  proper  landmarks,  and  may 
employ  a  surveyor  with  the  necessary  assistants  to  aid 
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them.  Before  making  partition  or  sale,  the  referees  may, 
whenever  it  will  be  tor  the  advantage  of  those  interested, 
set  apart  a  portion  of  the  property  for  a  way,  road»  or 
street,  and  the  portion  so  set  apart  shall  not  be  assigned 
to  any  of  the  parties  or  sold,  but  shall  remain  an  open 
and  public  way,  road,  or  street,  unless  the  referees  shall 
set  the  same'  apart  as  a  private  way  for  the  use  of  the 
parties  interested,  or  some  of  them,  their  heirs  and  assigns, 
in  which  case  it  shall  remain  such  private  way.  Whenev^ 
the  referees  have  laid  out  on  any  tract  of  land  roads  suf- 
ficient in  the  Judgment  of  said  referees  to  accommodate 
the  public  and  private  wants,  they  shall  report  that  fact 
to  the  court,  and  upon  the  confirmation  of  their  report  all 
other  roads  on  said  tract  shall  cease  to  be  public  highways. 
Whenever  it  shall  appear,  in  an  action  for  partition  of 
lands,  that  one  or  more  of  the  tenants  in  common,  being 
.the  owner  of  an  undivided  interest  in  the  tract  of  land 
sought  to  be  partitioned,  has  sold  to  another  person  a 
specific  tract  by  metes  and  bounds  out  of  the  common 
land,  and  executed  to  the  purchaser  a  deed  of  conveyance, 
purporting  to  convey  the  whole  title  to  such  specific  tract 
to  the  purchaser  in  fee  and  In  severalty,  the  land  described 
in  such  deed  shall  be  allotted  and  set  apart  in  partition 
to  such  purchaser,  his  heirs  or  assigns;  or  in  such  other 
manner  as  shall  make  such  deed  effectual  as  a  conveyance 
of  the  whole  title  to  such  segregated  parcel,  if  such  tract 
or  tracts  of  land  can  be  so  allotted  or  set  apart  withoct 
material  injury  of  the  rights  and  interests  of  the  other 
cotenants  who  may  not  have  joined  in  such  conveyance; 
provided,  that  in  all  cases  the  court  shall  direct  the  ref- 
erees, in  making  partition  of  land,  to  allot  the  share  of 
each  of  the  parties  owning  an  interest  in  the  whole  or  in 
any  part  of  the  premises  sought  to  be  partitioned,  and  to 
locate  the  share  of  each  cotenant,  so  as  to  embrace  as 
far  as  practicable  the  improvements  made  by  such  coten- 
ant upon  the  property;  and  the  value  of  the  improvements 
made  by  the  tenants  in  common  must  be  excluded  from 
the  valuation  in  making  allotments,  and  the  land  must  be 
valued  without  regard  to  such  improvement,  in  case  the 
same  can  be  done  without  material  injury  to  the  rights  and 
interests  to  [of]  the  other  tenants  in  common  owning  such 
land.    Bn.  March  11,  1872.    Am'd.  1873-4,  325;  1875-6,  96. 
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CaLRep.Cit.  64,609;  64,614;  64.618;  65,  48;  80,501; 
84.  5 :  90,  453 ;  90,  454  ;  90,  455  ;  90,  456 ;  90,  460 ; 
90,  468;     90,  476;  101,  630;  108,  270. 

Prac  Act,  sec.  276.    En.  April  29,  1851.    Am'd.  1866,  705. 

8  765.  Referees  must  make  a  report  of  their  proceedings. 
The  referees  must  make  a  report  of  their  proceedings, 
spcifying  therein  the  manner  in  which  they  executed  their 
trust,  and  describing  the  property  divided,  and  the  shares 
allotted  to  each  party,  with  a  particular  description  of 
each  share.    En.  March  11,  1872. 

CaI.R6p.Cit.  64,  615;  64,  629;  90,  455;  97,  27. 

Prac.  Act,  sec.  277.    En.  April  29,  1851, 

Cal.Rep.Cit.  1,  333;  1,  334. 

$766.  The  court  may  set  aside  or  affirni  report,  and 
enter  Judgment  thereon.  Upon  whom  Judgment  to  be  con- 
clusive. The  court  may  confirm,  change,  modify,  or  set 
aside  the  report,  and  ii  necessary,  appoint  new  referees. 
Upon  the  report  being  confirmed,  judgment  must  be  ren- 
dered that  such  partition  be  effectual  forever,  which  judg- 
ment is  binding  and  conclusiye: 

1.  On  all  persons  named  as  parties  to  the  action,  and 
their  legal  representatives,  who  have  at  the  time  any 
interest  in  the  property  divided,  or  any  part  thereof,  as 
owners  in  fee  or  as  tenants  for  life  or  for  years,  or  as 
entitled  to  the  reversion,  remainder,  or  the  inheritance  of 
such  property,  or  any  part  thereof,  after  the  determination 
of  a  particular  estate  therein,  and  who  by  any  contingency 
may  be  entitled  to  a  beneficial  interest  in  the  property,  or 
who  have  an  interest  in  any  undivided  share  thereof,  as 
tenants  for  years  or  for  life. 

2.  On  all  persons  interested  in  the  property,  who  may 
be  unknown,  to  whom  notice  has  been  given  of  the  action 
for  partition  by  publication; 

3.  On  all  other  persons  claiming  from  such  parties  or 
persons,  or  either  of  them. 

And  no  judgment  is  invalidated  by  reason  of  the  death 
of  any  party  before  final  judgment  or  decree;  but  such 
judgment  or  decree  is  as  conclusive  against  the  heirs,  legal 
representatives,  or  assigns  of  such  decedent,  as  if  it  had 
been  entered  before  his  death.    En.  March  11,  1872. 

Cal.Rep.Clt.     58.163;     64,615;     80,501;     84,514;     97.    27; 
187.    69. 
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Prac.  Act,  sec.  278.  En.  April  29,  1851.  Am'd.  1866,  706; 
1867-8,  629. 

Cal.Rep.CIt  32.  296;  86,  592. 

Decrees  partitioning  realty  to  be  recorded:     See  FoL 
Code,  sec.  4238. 
Record  of  decree  as  notice:    See  Pol.  Code,  aec  4239. 

8  767.  Judgment  not  to  affect  tenants  for  years  to  the 
whole  property.  The  judgment  does  not  affect  tenants 
for  years  less  than  ten,  to  the  whole  of  the  property  which 
is  the  subject  of  the  partition.    En.  March  11, 1872. 

Prac.  Act,  sec.  279.    En.  April  29, 1851. 
Cal.Rep.Cit.  1,  97;  1,  177. 

S  768.  Expenses  of  partition  must  be  apportioned  among 
the  parties.  The  expenses  of  the  referees,  including  those 
of  a  surveyor  and  his  assistants,  when  employed,  must 
be  ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by  the  court,  in 
its  discretion,  to  the  referees,  must  be  apportioned  among 
the  different  parties  to  the  action,  equitably.  En.  March 
11,  1872. 

Prac.  Act,  sec.  280.  En.  April  29,  1851.  Am'd.  1866,  706; 
1871-2,  230. 

CaI.Rep.Clt.  1,  194;  81,  467. 

Section  280  of  the  old  Practice  Act,  which  came  to  be 
section  768  of  the  Code  of  Civil  Procedure,  was  amended 
during  the  session  of  1871-72,  and  amendments  of  that 
session  superseded  the  codes,  as  follows: 

The  expenses  of  the  referees,  including  those  of  a  anr- 
yeyor  and  his  assistant  when  employed,  shall  be  aace^ 
tained  and  allowed  by  the  court,  and  the  amount  thereof, 
together  with  the  fees  allowed  by  law  to  the  referees,  and 
such  attorney's  fees  expended  for  the  common  benefit,  both 
for  plaintiff  and  defendants,  as  the  court  shall  deem  just 
and  proper,  shall  be  apportioned  among  the  difterent 
parties  to  the  action. 

Fees  of  referees:   See  sec.  1028. 

§  769.  A  Hen  on  an  undivided  Interest  of  any  party  Is  a 
charge  only  on  the  share  assigned  to  such  party.  When 
a  lien  is  on  an  undiTided  interest  or  estate  of  any  of  the 
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parties,  such  lien,  if  a  partition  be  made,  shall  thenceforth 
be  a  charge  only  on  the  share  assigned  to  such  party;  but 
such  share  must  first  be  charged  with  its  just  proportion 
of  the  costs  of  the  partition,  in  preference  to  such  lien. 
En.  March  11,  1872. 

Prac.  Act,  sec  281.    En.  April  29, 1851. 

8  770.  Estate  for  life  or  years  may  be  8%t  off  In  a  part  of 
the  property  not  sold,  when  not  all  sold.  When  a  part  of 
the  property  only  is  ordered  to  be  sold,  if  there  be  an  estate 
for  life  or  years,  in  an  undivided  share  of  the  whole  proper- 
ty, such  estate  may  be  set  off  in  any  part  of  tne  property 
not  ordered  to  be  sold.    En.  March  11, 1872« 

C«lJlep.Cit.  103,  464. 

Prac.  Act,  sec.  282.    En.  April  29,  1851. 

8  771.  Application  of  proceeds  of  sale  of  Incumbered 
property.  The  proceeds  of  the  sale  of  incumbered  prop- 
erty must  be  applied  under  the  direction  of  the  court,  as 
follows: 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the 
action; 

2.  To  iMiy  the  costs  of  the  reference; 

^.  To  satisfy  and  cancel  of  record  the  seyeral  liens  in 
their  order  of  priority,  by  payment  of  the  sums  due  and  to 
become  due;  the  amount  due  to  be  verified  by  affidavit  at 
the  time  of  payment; 

4.  The  residue  among  the  owners  of  the  property  sold, 
according  to  their  respective  shares  therein.  En.  March 
11,  1872. 

Prac.  Act,  sec  283.    En  April  29,  1851. 

S  772.  Party  holding  other  securities  may  be  required 
first  to  exhaust  them.  Whenever  any  party  to  an  action 
who  holds  a  lien  upon  the  property,  or  any  part  thereof, 
has  other  securities  for  the  payment  of  the  amount  of  such 
lien,  the  court  may,  in  its  discretion,  order  such  securities 
to  be  exhausted  before  a  distribution  of  the  proceeds  of 
sale,  or  may  order  a  just  deduction  to  be  made  from  the 
amount  of  the  lien  on  the  property,  on  account  thereof. 
En.  March  11,  1872. 

Prac.  Act,  sec.  284.    En.  April  29,  1851. 
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§  773.  Proceeds  of  sale,  disposition  of.  The  proceeds  of 
sale  and  the  securities  taken  by  the  referees,  or  any  part 
thereof,  must  be  distributed  by  them  to  the  persons  entitled 
thereto,  whenever  the  court  so  directs.  But  in  case  no 
direction  be  given,  all  of  such  proceeds  and  securities  most 
be  paid  into  court,  or  deposited  therein^  or  as  directed  by 
the  court.    En.  March  11, 1872. 

Cal.Rep.CIt.  Ill,*  214. 

Prac.  Act,  sec.  285.    En.  April  29,  1851. 

Deposit  in  court:    Ante,  sees.  572-574;  post,  sec.  2104. 

S  774.  When  paid  Into  court,  the  cause  may  be  continued 
for  the  determination  of  the  claims  of  the  parties.  When 
the  proceeds  of  the  sale  of  any  share  or  parcel  belonging 
to  persons  who  are  parties  to  the  action,  and  who  are 
known,  are  paid  into  court,  the  action  may  be  continued 
as  between  such  parties,  for  the  determination  of  their 
respective  claims  thereto,  which  must  be  ascertained  and 
adjudged  by  the  court.  Further  testimony  may  be  taken 
In  court,  or  by  a  referee,  at  the  discretion  of  the  court,  and 
the  court  may,  if  necessary,  require  such  parties  to  present 
the  facts  or  law  in  controversy,  by  pleadings,  as  in  an 
original  action.    En.  March  11,  1872. 

Cal.Rep.Clt.  116,  433. 

Prac.  Act,  sec.  286.    En  April  29,  1851. 

S  775.  Sales  by  referees  must  be  at  public  auction.  All 
sales  of  real  property,  made  by  referees  under  this  chapter, 
must  be  made  at  public  auction  to  the  highest  bidder,  upon 
notice  published  in  the  manner  required  for  the  sale  of  real 
property  on  execution.  The  notice  must  state  the  terms 
of  sale,  and  if  the  property  or  any  part  of  it  is  to  be  sold 
subject  to  a  prior  estate,  charge,  or  lien,  that  must  be 
stated  in  the  notice.    En.  March  11,  1872. 

Prac.  Act,  sec.  287.    En.  April  29,  1851. 
Terms,  distinct  lots:    Post,  sec,  782. 
Notice  of  execution  sales:    Ante,  sees.  692,  693;  proceed- 
ings:  Ante,  sees.  694  et  seq. 

S  776.  The  court  must  direct  the  terms  of  sale  or  credit 
The  court  must,  in  the  order  for  sale,  direct  the  terms  of 
credit  which  may  be  allowed  for  the  purchase  money  of 
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any  portion  of  the  premises  of  which  it  may  direct  a  sale 
on  credit,  and  for  that  portion  of  which  the  purchase  money^ 
la  required,  by  the  provisions  hereinafter  contained,  to 
be  invested  for  the  benefit  of  unknown  owners,  infants,  or 
parties  out  of  the  state.    En.  March  11,  1872.  • 

Cal.Rep.Clt.  119,  71. 

Prac  Act,  sec.  288.    En.  April  29,  1851. 

8  777-  Referees  may  take  securities  for  purcliase  money. 
The  referees  may  take  separate  mortgages  and  oth^r 
securities  for  the  whole,  or  convenient  portions  of  the 
purchase  money,  of  such  parts  of  the  property  as  are 
directed  by  the  court  to  be  sold  on  credit,  for  the  shares  of 
any  known  owner  of  full  age,  in  the  name  of  such  owner; 
and  for  the  shares  of  an  Infant,  In  the  name  of  the  guar- 
dian of  such  Infant;  and  for  other  shares,  in  the  name  of 
the  clerk  of  the  county  and  his  successors  in  office.  En. 
March  11,  1872. 

Prac.  Act,  sec.  289.    En.  April  29,  1851.    Am'd.  1854,  64. 
CalJEtep.Clt.  27,  401. 

S  778.  Tenants  wliose  estate  has  been  sold  sliall  receive 
compensation.  The  person  entitled  to  a  tenancy  for  life, 
or  years,  whose  estate  has  been  sold,  is  entitled  to  receive 
such  sum  as  may  be  deemed  a  reasonable  satisfaction  for 
such  estate,  and  which  the  person  so  entitled  may  consent 
to  accept  Instead  thereof,  by  an  Instrument  in  writing,  filed 
with  the  clerk  of  the  court  Upon  the  filing  of  such  con- 
sent, the  clerk  must  enter  the  same  in  the  minutes  of  the 
court.    En.  March  11,  1872. 

Prac.  Act,  sec.  290.    En.  April  29,  1851. 

S  779.  The  court  may  fix  such  compensation.  If  such 
consent  be  not  given,  filed,  and  entered,  as  provided  in  the 
last  section,  at  or  before  a  judgment  of  sale  is  rendered, 
the  court  must  ascertain  and  determine  what  proportion  of 
the  proceeds  of  the  sale,  after  deducting  expenses,  will  be  a 
just  and  reasonable  sum  to  be  allowed  on  account  of  such 
estate,  and  must  order  the  same  to  be  paid  to  such  party, 
or  deposited  in  court  for  him,  as  the  case  may  require. 
Bn.  March  11,  1872. 

Prac.  Act,  sec.  291.    En.  April  29,  1851. 
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S  780.  The  court  must  protect  tenants  unknown.  If  tlie 
peraoiiB  entitled  to  such  estate  for  life  or  years  be  unknown* 
tbe  court  must  provide  for  the  protection  of  tlieir  rights,  la 
the  same  manner,  as  far  as  may  be,  as  if  they  were  known 
and  had  appeared.    En.  March  11,  1872. 

Prac.  Act,  sec.  292.    En.  April  29,  1851. 

§  781.  The  court  must  ascertain  and  secure  the  value  of 
future,  contingent  or  vested  interests.  In  all  cases  of 
sales,  when  it  appears  that  any  person  has  a  vested  or 
contingent  future  right  or  estate  in  any  of  the  property 
sold,  the  court  must  ascertain  and  settle  the  proportional 
value  ot  such  contingent  or  vested  right  or  estate,  and 
must  direct  such  proportion  of  the  proceeds  of  the  sale  ta 
be  invested,  secured,  or  paid  over,  in  such  manner  as  to 
protect  the  rights  and  interests  of  the  parties.  Sn.  March 
11, 1872. 

Prac.  Act,  sec.  293.    En.  April  29,  1851. 

Cal.Rep.Cit.  85,  692. 

§  782.  Terms  of  saie  must  be  made  known  at  the  time. 
Lots  must  be  so  id  separately.  In  all  cases  of  sales  of 
property  the  terms  must  be  made  known  at  the  time;  and 
if  the  premises  consist  of  distinct  farms  or  lots,  they  must 
be  sold  separately.    En.  March  11,  1872. 

Ca1.Rep.Cit.  66,  121. 

Prac.  Act,  sec.  294.    En.  April  29,  1851. 

S783.  Who  may  not  be  purchasers.  Neither  of  the 
referees,  nor  any  person  for  the  benefit  of  either  of  them, 
can  be  interested  in  any  purchase;  nor  can  a  guardian  of 
an  infant  party  be  interested  in  the  purchase  of  any  real 
property,  being  the  subject  of  the  action,  except  for  the 
benefit  of  the  infant.  All  sales  contrary  to  the  provisions 
of  this  section  are  void.    En.  March  11,  1872. 

Prac.  Act,  sec.  295.    En.  April  29,  1851. 

§  784.  Referee  must  make  a  report  of  the  safe*  to  the 
court.  After  completing  a  sale  of  the  property,  or  any  part 
thereof  ordered  to  be  sold,  the  referees  must  report  the 
same  to  the  court,  with  a  description  of  the  difterent  par- 
cels of  land  sold  to  each  purchaser;   the  name  of  the 
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purchaser;  the  price  paid  or  secured;  the  terms  and  condl* 
tlOQS  of  the  sale,  and  the  securities,  if  any,  taken.  The 
report  most  be  filed  In  the  office  of  the  clerk  of  the  county 
where  the  property  is  situated.    En.  March  11,  1872. 

CaLRep.Clt.  187,  68. 

Prac.  Act,  sec.  296.    En.  April  29,  1851. 
CaI.Rep.Clt  1,  890. 

S  785.  If  confirmed,  conveyances  may  be  executed.  If 
the  sale  be  confirmed  by  the  court,  an  order  must  be  en- 
tered, directing  the  referees  to  execute  conveyances  and 
take  securities  pursuant  to  such  sale,  which  they  are  here- 
by authorized  to  do.  Sudb.  order  may  also  give  directions 
to  them  respecting  the  disposition  of  the  proceeds  of  the 
sale.    Bn.  March  11,  1872. 

Cal.Rep.Cit.  118,  666;  187,  68. 

Prac.  Act,  sec.  297.    Bn-  April  29,  1851. 
CalJlep.Clt.  27,  401. 

• 

5786.  Proceeding  If  a  lien-tiolder  become  a  purchaser. 
When  a  party  entitled  to  a  share  of  the  property,  or  an 
incumbrancer  entitled  to  have  his  lien  paid  out  of  the  sale, 
becomes  a  purchaser,  the  referees  may  take  his  receipt  for 
so  much  of  the  proceeds  of  the  sale  as  b^ongs  to  him. 
En.  March  11,  1872. 

Cal.Rep.CiL  116,  484. 

Prac.  Act,  sec.  298.    En.  April  29,  1851. 

5787.  Conveyance  must  be  recorded,  and  wlil  be  a  bar 
against  parties.  The  conveyances  must  be  recorded  in 
the  county  where  the  premises  are  situated,  and  shall  be  a 
bar  against  all  persons  interested  in  the  property  in  any 
way  who  shall  have  been  named  as  parties  in  the  action, 
and  against  all  such  parties  tod  persons  as  were  unknown, 
if  ihe  summons  was  served  by  publication,  and  against  all 
persons  claiming  under  them,  or  either  of  them,  and  against 
all  persons  having  unrecorded  deeds  or  liens  at  the  com- 
mencement of  the  action.  En.  March  11,  1872.  Am'd. 
1878-i,  326. 

Prac.  Act,  sec.  299.    En.  April  29,  1861. 

§788.    Proceeds  of  sale  belonging  to  parties  unknown 
must  be  invested  for  their  benefit.    When  there  are  pro- 
Code  Civ.  Proc.'-27. 
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S  780.  The  court  must  protect  tenants  unknown.  If  the 
peraoiiB  entitled  to  such  estate  for  life  or  years  be  onlmowii, 
tbe  court  must  provide  for  the  protection  of  their  rights,  Ia 
the  same  manner,  as  far  as  may  be,  as  if  they  were  known 
and  had  appeared.    En.  March  11,  1872. 

Prac.  Act,  sec.  292.    En.  April  29,  1851. 

S  781.  The  court  must  ascertain  and  secure  the  value  of 
future,  contingent  or  vested  Interests.  In  all  cases  of 
sales,  when  it  appears  that  any  person  has  a  vested  or 
contingent  future  right  or  estate  in  any  of  the  property 
sold,  the  court  must  ascertain  and  settle  the  proportional 
value  of  such  contingent  or  vested  right  or  estate,  and 
must  direct  such  proportion  of  the  proceeds  of  the  ssile  to 
be  invested,  secured,  or  paid  over,  in  such  manner  as  to 
protect  the  rights  and  interests  of  the  parties.  En.  March 
11. 1872. 

Prac.  Act,  sec.  293.    En.  April  29,  1851. 
Cal.Rep.Clt  35,  692. 

S  782.  Terms  of  sale  must  be  made  known  at  the  time. 
Lots  must  be  sold  separately.  In  all  cases  of  sales  of 
property  the  terms  must  be  made  known  at  the  time;  and 
if  the  premises  consist  of  distinct  farms  or  lots,  they  must 
be  sold  separately.    En.  March  11,  1872. 

Cal.Rep.Clt.  66.  121. 

Prac.  Act,  sec.  294.    En.  April  29,  1851. 

1783.  Who  may  not  be  purchasers.  Neither  of  the 
referees,  nor  any  person  for  the  benefit  of  either  of  them, 
can  be  Interested  in  any  purchase;  nor  can  a  guardian  of 
an  infant  party  be  interested  in  the  purchase  of  any  real 
property,  being  the  subject  of  the  action,  except  for  the 
benefit  of  the  infant.  All  sales  contrary  to  the  provisions 
of  this  section  are  void.    En.  March  11,  1872. 

Prac.  Act,  sec.  295.    En.  April  29,  1851. 

S  784.  Referee  must  make  a  report  of  the  safe'  to  the 
court.  After  completing  a  sale  of  the  property,  or  any  part 
thereof  ordered  to  be  sold,  the  referees  must  report  the 
same  to  the  court,  with  a  description  of  the  different  pai> 
eels  of  land  sold   to  each  purchaser;   the  name  of  the 
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purduuier;  the  price  paid  or  secured;  the  terms  and  condi- 
tions of  the  sale,  and  the  securities,  if  any,  taken.  The 
report  must  be  filed  in  the  ofllce  of  the  clerk  of  the  county 
where  the  property  is  situated.    En.  March  11,  1872. 

CaI.R6p.Clt.  137,  69. 

Prac.  Act,  sec.  296.    En.  April  29,  1851. 
CaLRep.Cit  1,  390. 

1785.  if  confirmed,  conveyances  may  be  executed.  If 
the  sale  be  confirmed  by  the  court,  an  order  must  be  en- 
tered, directing  the  referees  to  execute  conveyances  and 
take  securities  pursuant  to  such  sale,  which  they  are  here- 
by authorized  to  do.  Such  order  may  also  give  directions 
to  them  respecting  the  disposition  of  the  proceeds  of  the 
sale.    En.  March  11,  1872. 

CaLRep.Cit.  118,  666;  137,  59. 

Prac.  Act,  sec.  297.    Bn*  April  29,  1851. 

Cal.R6p.ClL  27,  401. 

• 

5786.  Proceeding  if  a  lien-holder  become  a  purchaser. 
When  a  party  entitled  to  a  share  of  the  property,  or  an 
incumbrancer  entitled  to  have  his  lien  paid  out  of  the  sale, 
becomes  a  purchaser,  the  referees  may  take  his  receipt  for 
Bo  much  of  the  proceeds  of  the.  sale  as  belongs  to  him. 
En.  March  11,  1872. 

Cal.R6p.Clt.  116,  484. 

Prac  Act,  sec.  298.    En.  April  29.  1851. 

5787.  Conveyance  must  be  recorded,  and  will  be  a  bar 
against  parties.  The  conyeyances  must  be  recorded  in 
the  county  where  the  premises  are  situated,  and  shall  be  a 
bar  against  all  persons  interested  in  the  property  in  any 
way  who  shall  have  been  named  as  parties  in  the  action, 
and  against  all  such  parties  and  persons  as  were  unknown, 
if  tne  summons  was  served  by  publication,  and  against  all 
persons  claiming  under  them,  or  either  of  them,  and  against 
all  persons  having  unrecorded  deeds  or  liens  at  the  com- 
mencement of  the  action.  En.  March  11,  1872.  Am'd. 
18734,  826. 

Prac.  Act,  sec.  299.    En.  April  29,  1851. 

5788.  Proceeds  of  sale  belonging  to  parties  unknown 
must  be  invested  for  their  benefit    When  there  are  pro- 

Oode  Civ.  Proc.— 27. 
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a  new  reference  ordered,  as  the  justice  of  the  case  max 
require.    En.  March  11,  1872. 
Cal.Rep.Clt.  64,  612;  80,  600. 

Prac.  Act,  sec.  274.    En.  April  29, 1851. 

S763.  The  oourt  may  order  a  sale  or  partition,  and 
appoint  refereos  therefor.  If  it  be  alleged  in  the  complaint 
and  established  by  evidence,  or  if  it  appear  by  the  evidence 
without  such  allegation  in  the  complaint  to  the  satisfaction 
Of  the  court,  that  the  property  or  any  part  of  It  is  so  situat- 
ed that  partition  cannot  be  made  without  great  prejudice 
to  the  owners,  the  court  may  order  a  sale  thereof,  other- 
wise, upon  the  requisite  proofs  being  made,  it  must  order 
a  partition  according  to  the  reepectire  rights  of  the  parties 
as  ascertained  by  the  court,  and  appoint  three  referees 
therefor,  and  must  designate  the  portion  to  remain  undivid- 
ed for  the  owners  whose  interests  remain  unknown,  or  are 
not  ascertained;  provided,  that  when  the  site  of  an  Incor- 
porate city  or  town  is  Included  within  the  exterior 
boundaries  of  the  property  to  be  partitioned,  then,  on  said 
fact  being  established  by  evidence,  the  following  proceed- 
ings shall  be  had.  The  court  shall  thereupon  direct  the 
referees  to  survey  and  appraise  the  entire  property  to  be 
partitioned  by  actual  lots  and  subdivisions  then  existing 
in  the  actual  possession  of  the  several  tenants  In  com- 
mon, exclusive  of  the  value  of  improvements  thereon,  first 
setting  apart  necessary  portions  of  the  property  for  ways, 
roads,  and  streets,  as  in  section  seven  hundred  and  sixty- 
four  of  this  code  provided,  and  to  report  such  survey  and 
separate  appraisement  on  each  lot  and  subdivision  to  the 
court.  The  court  may  confirm,  change,  modify,  or  set 
aside  the  report  In  whole  or  in  part,  and  if  necessary  ap- 
point new  referees.  When,  after  the  final  confirmation  of 
the  report  of  such  survey  and  appraisement,  it  shall  appear 
by  evidence  to  the  satisfaction  of  the  court  that  an 
equitable  partition  of  the  whole  property  is  impracticable, 
and  a  sale  of  the  site  of  such  city  or  town,  or  any  portion 
thereof,  will  be  for  the  best  interests  of  the  owners  of  the 
whole  property,  it  shall  order  a  sale  thereof;  provided,  that 
within  sixty  days  thereafter  any  tenant  in  common,  or  ten- 
ants in  common,  having  Improvements  erected  on  any  town 
or  city  lot  or  subdivision  included  in  such  order  of  sale^ 
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Bball  have  the  prior  right  to  purchase  the  same  at  sncli 
appraised  valuation,  and  may  pay  into  court  the  amount 
so  appraised  as  the  value  thereof,  and  upon  such  payment 
the  title  shall  vest  in  such  purchaser  or  purchasers,  and 
the  court  shall  cause  to  be  executed  by  said  referees  a 
deed  for  such  lot  or  subdivision  in  fee  and  in  severalty  to 
such  purchaser  or  purchasers,  such  further  proceedings 
shall  then  be  had  as  to  the  remainder  of  the  property,  and 
the  money  so  paid  to  the  court,  as  by  this  chapter  provid- 
ed. If,  during  the  pendency  of  the  action,  any  of  the 
parties  die,  or  become  insane  or  otherwise  incompetent, 
the  proceedings  shall  not  for  that  cause  be  delayed  or 
suspended,  but  the  attorney  who  has  appeared  for  such 
party  may  continue  to  represent  such  Interest;  and  in  case 
any  such  party  has  not  appeared  by  an  attorney,  the  court 
shall  appoint  an  attorney  to  represent  the  Interest  which 
was  held  by  such  party,  until  his  heirs  or  legal  representar. 
tives,  or  successors  In  Interest,  shall  have  appeared  in 
the  action;  and  an  attorney  so  appointed  shall  be  allowed 
by  the  court  a  reasonable  compensation  for  his  services, 
which  may  be  taxed  as  costs  against  the  share  or  Interest 
represented  by  such  attorney,  and  may  be  adjudged  a  Hen 
thereon,  in  the  discretion  of  the  court.  Bn.  March  11,  1872. 
Am'd.  1880,  60. 

Cal.Rep.Clt.  69.  682;  64,  609;  64.  614;  64.  618;  64,  629; 
67.  201;  80,  601;  84,  418;  90,  466;  117,  680;  130,  182; 
137,     66. 

Prac.  Act,  sec.  275.    En.  April  29,  1851. 

Sale,  proceedings  on:  Post,  sees.  770-795. 

Partition  of  the  dominant  tenement,  burden  must  be 

apportioned:    Civ.  Code,  sec.  807. 

Referees:    Post,  sec.  797. 

Modifying  decree:  Post,  sec.  766. 

S764.  Partition  must  be  mads  according  to  the  rights 
of  the  parties,  as  determined  by  the  court.  In  making  par- 
tition, the  referees  must  divide  the  property,  and  allot 
the  several  portions  thereof  to  the  respective  parties, 
Quality  and  quantity  relatively  considered,  according  to 
the  respective  rights  of  the  parties  as  determined  by  the 
court,  pursuant  to  the  provisions  of  this  chapter,  deslgnat- 
h>g  the  several  portions  by  proper  landmarks,  and  may 
employ  a  surveyor  with  the  necessary  assistants  to  aid 
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to  the  inspection  of  the  respective  parties  to  the  action, 
must  be  allowed  and  taxed.  Whenever  such  abstract  is 
produced  [procured?]  by  the  plaintiff,  before  the  com- 
mencement of  the  action,  he  must  file  with  his  complaint  a 
notice  that  an  abstract  of  the  title  has  been  made,  and  is 
subject  to  the  inspection  and  use  of  all  the  parties  to  the 
action,  designating  therein  where  the  abstract  will  be  kept 
for  inspection.  But  if  the  plaintiff  shall  have  failed  to 
procure  such  abstract  before  commencing  the  action,  and 
any  defendant  shall  procure  the  same  to  be  made,  he  shall, 
as  soon  as  he  has  directed  it  to  be  made,  file  a  notice 
thereof  in  the  action,  with  the  clerk  of  the  court,  stating 
who  is  making  the  same  and  where  it  will  be  kept  when 
finished.  The  court  or  the  judge  thereof  may  direct,  from 
time  to  time,  during  the  progress  of  the  action,  who  shall 
have  the  custody  of  the  abstract    ESn.  March  11,  1872. 

Cal.Rep.Cit.  64,  629;  80,  465. 

§  800.  Abstract,  how  made  and  verified.  The  abstract 
mentioned  in  the  last  preceding  section  may  be  made  by 
any  competent  searcher  of  records,  and  need  not  be  certi- 
fied by  the  recorder  or  other  oflacer,  but  instead  thereot  it 
must  be  verified  by  the  afladavit  of  the  person  making  it.  to 
the  effect  that  he  believes  it  to  be  correct;  but  the  same 
may  be  corrected,  from  time  to  time,  if  found  incorrect, 
under  the  direction  of  the  court.    En.  March  11,  1872. 

•  §  801.  Interest  allowed  on  disbursements  made  under 
direction  of  the  court.  Whenever,  during  the  progress 
of  the  action  for  partition,  any  disbursements  shall 
have  been  made,  under  the  direction  of  the  -court,  or 
the  judge  thereof,  by  a  party  thereto,  interest  must  be 
allowed  thereon  from  the  time  of  making  such  disburse- 
ments.   En.  March  11, 1872. 
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CHAPTER  V. 

ACTIONS   FOR   THX  TTSITRPATION   OF  AN  OFFICB  OB   F&AN- 

CHISB. 

« 

i  809.     Certafa  writs  abollslied. 

i  808.     Action  may  be  brought  against  any  party  usurping,  etc,  any 

office  or  franchise. 
8  804.     Name  of  person  entitled  to  offloe  may  be  set  forth  in  the 

complaint.    If  fees  have  been  reoeived  by  the  usurper,  he 

may  be  arrested. 
I  806.     Judgment  may  determine  the  rights  of  both  Incumbent  and 

claimant. 

18O9.     When  rendered  in  favor  of  applicant. 
807.     Damages  may  be  recovered  by  successful  applicant. 
808.     When   several  persons   claim  the   same  office,   their   rlfl^ts 
may  be  determined  by  a  single  action. 
§  809.     If  defendant  found  guilty,  what  judgment  to  be  rendered 

against  him. 
I  810k    Undertaking  whsA  action  brought  upon  information  of  pri- 
vate party. 

Gen.  Cit.  to  Cl&ap.— Cal.  Rep.  Cit  85,  242. 

§  802*  Ctrtalti  wrIU  abolished.  The  writ  of  scire  facias 
is  abollshea.    Bn.  March  11, 1872.    Am'd.  1880,  11. 

CalJt^.Clt     78,498;     77,872;     77,876;     79,106;     84,120; 
84»  866;     8^  880;  108,  436;  129,  826;  129*  827. 

Corporations,  disaolution  of. — ^By  the  Ciyil  Code,  sees. 
t9,  400,  it  is  declared  that  the  dissolution  of  corporations 
is  proTided  for,  if  iSTolvntary.  by  this  chapter  of  this  code; 
it  voluntary,  by  part  8,  title  t,  sees.  1227-1233  of  this  code. 

RecoiTers  upon  dissolution  of  corporation:  Ante,  sec 
666.  ' 

S803.  Action  may  be  brought  against  any  party  usurp- 
iaa»  etc,  any  ofRce  or  franchise.  An  action  may  be  brought 
by  the  attorney-general,  in  the  name  of  the  people  of  this 
state,  upon  his  own  Information,  or  upon  the  complaint  of  a 
private  party,  against  any  person  who  usurps,  intrudes 
into,  or  unlawfully  holds  or  exercises  any  public  office,  cMl 
or  military,  or  any  franchise  within  this  state.  And  the 
attorney-general  must  bring  the  action,  whenever  he  has 
i^^oason  to  believe  that  any  such  office  or  franchise  has  been 
wrped,  intruded  into,  or  unlawfully  held  or  exercised  by 
tty  person,  or  when  he  is  directed  to  do  so  by  the  governor, 
fin*  March  11,  1872. 

Cal.Rep.Cit     64.821;     66.616;     66.288;     69,468;     78,491; 
76,437;     77,872;     82,243;     84,120;     84,376;     92,614; 
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96,  606;  100,  641;  101,  148;  114.  474;  116,  284;  116,  109; 
117,  614;  117,  615;  117,  616;  123,  146;  126,  629;  127.  349; 
127,  671;  128,  269;  129,  646;  132,  190. 

Prac.  Act,  sec.  810.    En.  April  29,  1851. 

CalJlep.Clt.  24,  127. 

Complaint:  Post,  sec.  804;  security  by  relator:  Poit, 
sec.  810. 

Franchise — CiT.  Code,  sec.  858. 

Dissolution  of  corporations:    Civ.  Code,  sees.  899,  400. 

Quo  warranto,  what  court  may  issue:  Ante,  sec.  7I» 
subd.  6. 

Office,  title  to — Contesting  elections:  Post,  sees.  1111- 
1127. 

Mandamus  to  compel  admission  to  office:    Post,  sec  1086. 

S  804.  Name  of  person  entitled  to  ofllee  may  be  set  forth 
In  the  complaint.  If  fees  have  been  received  by  the 
usurper,  he  may  be  arrested.  Wheneyer  such  action  is 
brought,  the  attorney-general,  in  addition  to  the  statement 
of  the  cause  of  action,  may  lUso  set  forth  in  the  complaint 
the  name  of  the  person  rightly  entitled  to  the  office,  with  a 
statement  of  his  right  thereto;  and  in  such  case,  upon  proof 
by  affidavit  that  the  defendant  has  receiyed  fees  or  emolii- 
ments  belonging  to  the  office,  and  by  means  of  his  usnrpar 
tion  thereof,  an  order  may  be  granted  by  a  Justice  of  the 
supreme  court,  or  a  ludge  of  the  superior  court,  tar  the 
arrest  of  such  defendant  and  holding  him  to  bail;  and 
thereupon  he  may  be  arrested  and  held  to  bail  in  the  same 
manner,  and  with  the  same  effect,  and  subject  to  the  same 
rights  and  liabilities,  as  in  other  civil  actions  where  the 
defendant  is  subject  to  arrest.  En.  March  11, 1872.  Am'd. 
1880,  11,  12. 

Prac.  Act,  sec.  811.    En.  April  29, 1851. 
Action— Where  several  claimants:  Post,  sec  808.    Arrest 
and  ball:    Sees.  478  et  seq. 

S  805.  Judgment  may  determine  the  rights  of  both  In- 
cumbent and  claimant.  In  every  such  action.  Judgment 
may  be  rendered  upon  the  right  of  the  defendant,  and  also 
upon  the  right  of  the  party  so  alleged  to  be  entitled,  or  only 
upon  the  right  of  the  defendant,  as  Justice  may  require. 
En.  March  11,  1872. 

Cal.Rep.Cit.  69.  464 ;  73,  491 ;  118,  400 ;  182,  288. 
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Prac.  Act,  sec.  312.    Bn.  April  29,  1851. 
CalJl6p.Clt.  21,  476. 

Judgment:    Post,  sec  809. 

8806.  When  rendered  In  favor  of  applFcant.  If  the 
Judgment  be  rendered  upon  the  right  of  the  person  so 
alleged  to  be  entitled,  and  the  same  be  in  favor  of  such 
person,  he  will  be  entitled,  after  taking  the  oath  of  office, 
and  executing  such  official  bond  as  may  be  required  by  law, 
to  take  upon  himself  the  execution  of  the  office.  En.  March 
11,  1872. 

Cal.Rep.Clt.  116,  288;  188,  89. 

Prac.  Act,  sec.  313.    En.  April  29,  1851. 

8  807.  Damages  may  be  recovered  by  successful  appli- 
cant. If  Judgment  be  rendered  upon  the  right  of  the  person 
so  alleged  to  be  entitled,  in  favor  of  such  person,  he  may 
recover,  by  action,  the  damages  which  he  may  have  sus- 
tained by  reason  of.  the  usurpation  of  the  office  by  the 
defendant    En.  March  11,  1872, 

Cal.Rep.Cit.  118,  897;  118,  400. 

Prac.  Act,  sec.  814.    En.  April  29,  1851. 
Costs  and  fine:    Post,  sec.  809. 

8  808.  When  several  persons  claim  the  same  office,  their 
rights  may  be  determined  by  a  single  action.  When  several 
persona  claim  to  be  entitled  to  the  same  office  or  franchise, 
one  action  may  be  brought  against  all  such  persons,  in 
order  to  try  their  respective  rights  to  such  office  or  fran- 
chise.   En.  March  11,  1872. 

CaUlep.Clt.  124,  18. 

Prac.  Act,  sec.  815.    En.  April  29,  1851. 

8  809.  If  defendant  found  guilty,  what  Judgment  to  be 
rendered  against  him.  When  a  defendant,  against  whom 
such  action  has  been  brought,  is  adjudged  guilty  of  usurp- 
ing or  Intruding  into,  or  unlawfully  holding  any  office, 
franchise,  or  privilege,  Judgment  must  be  rendered  that 
such  defendant  be  excluded  from  the  office,  franchise,  or 
privilege,  and  that  he  pay  the  costs  of  the  action.  The 
court  may  also,  in  Its  discretion,  impose  upon  the  defendant 
a  fine  not  exceeding  five  thousand  dollars,  which  fine,  when 
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collected,  must  be  paid  into  the  treasury  of  the  statei 

En.  March  11,  1872. 

Cal.Rep.Cit.     79,  109;     82.  243;     84.  120;     84.  376;     84^  8M: 
114.  479;  118.  400;  129.  646;  129,  547:  129.  548. 

Prac.  Act,  sec.  316.    En.  April  29, 1851. 

S  810.  Undertaking  when  action  brought  upon  Infomuh 
tion  of  private  party.  When  the  action  is  brought  iqxNi 
the  information  or  application  of  a  private  party,  tke 
attorney-general  may  require  such  party  to  enter  into  at 
undertaking,  with  sureties  to  be  approved  by  the  attorney- 
general,  conditioned  that  such  party  or  the  sureties  will 
pay  any  Judgment  for  costs  or  damages  recovered  agaiast 
the  plaintiff,  and  all  the  costs  and  expenses  incurred  in  th» 
prosecution  of  the  action.    En.  Stats.  1873-4,  826. 

Cal.Rep.Clt.     69.221;     69.463;     75,148;     76.487;     79,106: 
84,  366;  108,  436;  108,  736;  129,  826;  129,  827. 


CHAPTER  VL 

OF    ACTIONS    AGAINST    STEAMBRS,    VBSSBLS.    AND    BOATS. 

* 

I  813.    When  Teasels,  etc,  are  liable.     Their  liabilities  oonsUtQli 

liens. 
f  814.     Actions,  how  brought 
9  815.     Complaint  must  be  verified. 

8  816.     Summons,  senrlce  of. 

817.  Plaintiff  may  have  such  veseel,  etc,  attadied. 

818.  The  clerk  must  issue  the  writ  of  attachment. 

819.  Such  writ  must  be  directed  to  the  sheriff. 
S  820.  Writ,  execution  of. 

9  821.  The  owner,  master,  etc.  may  appear  and  defend  eoch  vewiL 
9  822.  DischarRe  of  attachment. 

9  823.     After  appearance,  attachment  may.  on  motion,  be  diseharsed. 
9  824.     When  not  discharged  such  vessel,  etc.,  may  be  sold  at  pv^ 

lie  auction.     Application  of  proceeds. 
,.  825.     Mariners  and  others  may  assert  their  claim  for  wagsfl,  not* 

withstanding  prior  attachment. 
9  826.     Proof  of  the  claims  of  mariners  and  others. 
9  827.     Sheriff's  notice  of  sale  to  contain  measurement,  ****** *grt 


{813.  When  vessels^  etc^  are  liable.  Their  llabilltlet 
constitute  iiens.  All  steamers,  vessels,  and  boats  are 
liable: 

1.  For  seirices  rendered  on  board  at  the  reqnest  ot  or 
on  contract  with,  their  respective  owners,  masters,  agents, 
or  consignees. 

2.  For  supplies  famished  in  this  state  for  their  use,  at 
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the  request  of  their  respective  owners,  masters,  agents,  or 
consignees. 

3.  For  work  done  or  materials  furnished  in  this  state  for 
their  construction,  repair,  or  equipment. 

4.  For  their  wharfage  and  anchorage  within  this  state. 

5.  For  nonperformance,  or  malperformance,  of  any  con- 
tract for  the  transportation  of  persons  or  property  between 
places  within  the  state,  made  by  their  respective  owners, 
masters,  agents,  or  consignees. 

6.  For  injuries  committed  by  them  to  persons  or  prop- 
erty in  this  state. 

Demands  for  these  several  causes  constitute  liens  upon 
all  steamers,  vessels  and  boats,  and  have  priority  in  their 
order  herein  enumerated,  and  have  preference  over  all 
other  demands;  but  such  liens  only  continue  in  force  for 
the  period  of  one  year  from  the  time  the  cause  of  action 
accrued.    En.  March  11,  1872.    Am'd.  1873-4,  327. 

Cal.Rep.CIt.  124,  215;  138,  481. 

Prac.  Act,  sec.  317.    En.  April  29,  1851.    Am'd.  1860,  804. 

Cal.Rep.Cit  13,  371;  18,  632. 

Seamen's  wages,  jurisdiction  of  actions:    Ante,  sec.  114. 

Salvage:    Civ.  Code,  sec.  2079. 

Preference  over  all  other  demands,  as  to  labor  claims: 
Post,  sees.  1204-1206. 

Lien,  defined:    Sec.  1180. 

Justices  of  the  peace  have  not  jurisdiction  where  the 
suit  on  proceeding  is  for  the  recovery  of  seamen's  wages 
for  a  voyage  performed,  in  whole  or  in  part,  without  the 
waters  of  this  state:    Ante,  sec.  114. 

1814.  Actions^  how  brought.  Actions  for  any  of  the 
causes  specified  in  the  preceding  section  must  be  brought 
against  the  owners  by  name,  if  known,  but  if  not  known, 
that  fact  shall  be  stated  in  the  complaint,  and  the  defend- 
ants shall  be  designated  as  unknown  owners.  Other 
persons  having  a  lien  upon  the  vessel  may  be  made  defend- 
ants to  the  action,  the  nature  and  amoimt  of  such  lien  being 
stated  in  the  complaint    En.  March  11, 1872.    Am'd.  1873-4, 


Prac.  Act,  sec.  318.    En.  April  29,  1851. 
Unknown  owners — ^fictitious  designation  of:     Ante^  sec 
474. 
Parties,  generally:    Ante,  sees.  367  et  seq. 
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S  815.  Complaint  mutt  be  verified.  The  complaint  most 
designate  the  steamer,  vessel,  or  boat  by  name,  and  most 
be  verlfled  by  the  oath  of  the  plaintiff,  or  some  one  on  his 
behalf.    En.  March  11,  1872. 

Prac.  Act,  sec.  319.    En.  April  29,  1851. 

Veriflcation  of  pleadings:    Ante,  sec.  446. 

S  816.  Summons,  service  of.  The  summons  and  copy  of 
the  complaint  must  be  served  on  the  owners  if  they  can  be 
foimd;  otherwise,  they  may  be  served  on  the  master,  mate, 
or  person  haviog  charge  of  the  steamer,  vessel  or  boat. 
En.  March  11, 1872.    Am'd.  1873-4,  328;  1880,  12. 

Prac.  Act,  sec.  320.    En.  April  29,  1861. 

Service  of  summons,  generally:    Ante,  sees.  410  et  seq. 

§  817.  Plaintiff  may  have  sucii  vessel,  etc.,  attached. 
The  plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any 
time  afterward,  may  have  the  steamer,  vessel,  or  boat,  with 
its  tackle,  apparel,  and  furniture,  attached  as  security  for 
the  satisfaction  of  any  judgment  that  may  be  recovered  in 
the  action.    En.  March  11,  1872.    Am'd.  1873-4,  328. 

Prac.  Act,  sec.  321.    En.  April  29,  1851. 

Attachment  generally:     Ante,  sees.  537  et  seq. 

§  818.  The  cierli  must  issue  the  writ  of  attachment.  The 
clerk  of  the  court  must  issue  a  writ  of  attachment  on  the 
application  of  the  plaintiff,  upon  receiving  a  written  under- 
taking on  behalf  of  the  plaintiff,  executed  by  two  or  more 
sufficient  sureties,  to  the  effect  that  if  the  Judgment  be 
rendered  in  favor  of  the  owner  of  the  steamer,  vessel,  or 
boat,  as  the  case  may  be,  he  will  pay  all  costs  and  damages 
that  may  be  awarded  against  him,  and  all  damages  that 
may  be  sustained  by  him  from  the  attachment,  not  exceed- 
ing the  sum  specified  in  the  undertaking,  which  shall  in  no 
case  be  less  than  five  hundred  dollars.  En.  March  11,  1872. 
Am'd.  1873-4,  328. 

Prac.  Act,  sec.  322.     En.  April  29,  1851. 

Attachment  bond,  generally:     Compare  sec.  589,  ante. 

Qualifications  of  sureties:     Post,  sec.  1057. 

§819.  Such  writ  must  be  directed  to  the  sheriff.  The 
writ  must  be  directed  to  the  sheriff  of  the  county  within 
which  the  steamer,  vessel,  or  boat  lies,  and  direct  him  to 
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attach  such  steamer,  vessel,  or  boat,  with  Its  tackle,  apr 
pare],  and  furniture,  and  keep  the  same  In  his  custody 
until  discharged  in  due  course  of  law.  En.  March  11,  1872. 
Am'd.  1873-4,  329. 

Prac.  Act,  sec.  323.    En.  April  29,  1851. 

S  820.  Writ,  execution  of.  The  sheriff  to  whom  the  writ 
is  directed  and  delivered  must  execute  it  without  delay, 
and  must  attach  and  keep  in  his  custody  the  steamer, 
vessel,  or  boat  named  therein,  with  its  tackle,  apparel,  and 
furniture,  until  discharged  in  due  course  of  law;  but  the 
sheriff  is  not  authorized  by  any  such  writ  to  interfere  with 
the  discharge  of  any  merchandise  on  board  of  such  steam- 
er, vessel,  OF  boat,  or  with  the  removal  of  any  trunks  or 
other  property  of  passengers,  or  of  the  captain,  mate,  sea- 
men, steward,  cook,  or  other  persons  emplc^ed  on  board. 
En.  March  11,  1872.    Am'd.  1873-4,  329. 

Prac.  Act,  sec.  324.    En.  April  29,  1851, 

S821.  Th«  owner,  mastery  etc.,  may  appear  and  defend 
iuch  vessel.  The  owner,  or  the  master,  agent,  or  consignee 
of  the  steamer,  vessel,  or  boat,  may,  on  behalf  of  the  owner, 
appear  and  answer,  or  plead  to  the  action;  and  may 
except  to  the  sufficiency  of  the  sureties  on  the  undertaking 
AM  on  bekalf  of  the  plaintiff,  and  may  require  sureties  to 
Justify,  as  upon  bail  on  arrest.  Bn.  March  11,  1872.  Am'd. 
1878-4,  g20. 

Prac  Act,  see.  825.    Bn.  April  29,  1851. 

Otl.IUp.Oit.  7,  409. 

Appearance:    Post,  sec.  1014. 

Answer:    Ante,  sec.  437. 

Justification  of  sureties:    Ante,  sec.  495. 

fi  822.  Pitcharge  of  attachment.  After  the  attachment  la 
levied,  tb^  owner,  or  the  master,  agent,  or  consignee  of  the 
steamer,  vessel,  or  boat,  may,  in  behalf  of  the  owner,  have 
the  attachment  discharged,  upon  giving  to  the  sheriff  an 
un^rtAklng  of  at  least  two  sufficient  sureties  in  an  amount 
sufficient  to  satisfy  the  demand  in  suit,  besides  costs,  or 
depositing  that  amount  with  the  sheriff.  Upon  receiving 
such  undertaking  or  amount,  the  sheriff  must  restore  to 
Code  CIt.  Proc— 28. 
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tlie  owner,  or  the  master,  agent,  or  consignee  of  the  owner, 
the  steamer,  vessel,  or  boat  attached.  En.  March  11,  1S71 
Am'd.  1873-4,  330. 

Prac.  Act,  sec.  326.    En.  April  29,  1861. 
Compare  sec.  540. 

i  823.  After  appearance,  attachment  may,  on  motion,  be 
discharged.  After  the  appearance  in  the  action  of  the 
owner,  the  attachment  may,  on  motion,  also  be  dis- 
charged, in  the  same  manner,  and  on  like  terms  and  con- 
ditions, as  attachments  in  other  cases,  subject  to  the 
provisions  of  sec.  825.  En.  March  11,  1872.  Am'd.  18734, 
330. 

Prac.  Act,  sec.  327.    En.  April  29,  1851. 
Discharge  of  attachment:    Ante,  sees.  554-658. 

{824.  When  not  discharged  such  vessel,  etc,  may  be 
sold  at  public  auction.  Application  of  proceeds.  If  the 
attachment  be  not  discharged,  and  a  judgment  be  recovered 
in  the  action  in  favor  of  the  plaintiff,  and  an  execution  be 
issued  thereon,  the  sheriff  must  sell  at  public  auction,  after 
publication  of  notice  of  such  sale  for  ten  days,  the  steamer, 
•vessel,  or  boat,  with  its  tacKlp,  apparel,  and  furniture,  or 
such  interest  therein  as  may  be  necessary,  and  must  apply 
the  proceeds  of  the  sale  as  follows: 

1.  When  the  action  is  brought  for  demands  other  than 
the  wages  of  mariners,  boatmen,  and  others  employed  in 
the  service  of  the  steamer,  vessel,  or  boat  sold,  to  the  pay- 
ment of  the  amount  of  such  wages,  as  specified  in  the 
execution. 

2.  To  the  payment  of  the  judgment  and  costs.  Including 
his  fees. 

3.  He  must  pay  any  balance  remaining  to  the  owner,  or 
to  the  master,  agent,  or  consignee,  who  may  have  appeajred 
on  behalf  of  the  owner,  or  if  there  be  no  appearance,  then 
into  court,  subject  to  the  claim  of  any  party  or  parties 
legally  entitled  thereto.  En.  March  11, 1872.  Am'd.  18784, 
330. 

Prac.  Act,  sec.  828.    En.  April  29,  1851. 

Sale  on  execution,  generally:    Ante,  sees.  694  et  seq. 

Payment  into  court:    Ante,  sees.  572-574,  post,  2104. 
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1825.  Mariners  and  others  nnay  assert  their  claim  for 
wages,  notwithstanding  prior  attachment.  Any  mariner, 
boatman,  or  other  person  employed  in  the  service  of  the 
steamer,  yessel,  or  boat  attax^hed,  who  may  wish  to  assert 
his  claim  for  wages  against  the  same,  the  attachments  be- 
ing issued  for  other  demands  than  such  wages,  may  file  an 
aifidavit  of  his  claim,  setting  forth  the  amount  and  the 
particular  service  rendered,  with  the  clerk  of  the  co|irt; 
and  thereafter  no  attachment  can  be  discharged  upon  filing 
an  undertaking,  unless  the  amount  of  such  claim,  or  the 
amount  determined  as  provided  in  the  next  section,  be 
covered  thereby,  in  addition  to  the  other  requirements;  and 
any  execution  issued  against  such  steamer,  vessel,  or  boat, 
upon  judgment  recovered  thereafter,  must  direct  the  appli- 
cation of  the  proceeds  of  any  sale: 

1.  To  the  payment  of  the  amount  of  such  claims  filed,  or 
the  amount  determined  as  provided  in  the  next  section, 
which  amount  the  clerk  must  insert  in  the  writ; 

2.  To  the  payment  of  the  Judgment  and  costs  and 
sheriff's  fees,  and  must  direct  the  payment  of  any  balance 
to  the  owner,  master,  or  consignee  who  may  have  appeared 
in  the  action;  but  if  no  appearance  by  them  be  made  there- 
in, it  must  direct  a  deposit  of  the  balance  in  court  En. 
March  11,  1872. 

Prac.  Act,  sec.  329.    En.  April  29,  1861. 
CalJtep.Git.  2,  810. 

Preferred  claims,  for  wages,  etc:    Post,  sees.  1204-1207. 
Deposit  in  court:    Ante,  sees.  572  et  seq.,  post,  2104. 

1826.  Proof  of  the  claims  of  mariners  and  others.  If 
the  claim  of  the  mariner,  boatman,  or  other  person,  filed 
with  the  clerk  of  the  court,  as  provided  in  the  last  section, 
be  not  contested  within  five  days  after  notice  of  the  filing 
thereof  by  the  owner,  master,  agent,  or  consignee  of  the 
steamer,  vessel,  or  boat  against  which  the  claim  is  filed,  or 
by  any  creditor,  it  shall  be  deemed  admitted;  but  if  con- 
tested, the  clerk  must  indorse  upon  the  afQdavlt  thereof  a 
statement  that  it  is  contested,  and  the  grounds  of  the  con- 
test, and  must  immediately  thereafter  order  the  matter  to 
a  sUigle  referee  for  his  determination,  or  he  may  hear  the 
pnx>ts  and  determine  the  matter  himself.  The  judgment  of 
the  clerk  or  referee  may  be  reviewed  by  a  court  in  which 
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the  ^tioQ  Is  pending,  or  a  judge  thereof,  immediately  after 
the  same  is  given,  and  the  judgment  of  the  court  or  judge 
shall  be  final.  On  the  review,  the  court  or  judge  may  use 
the  mimites  of  the  proofs  taken  by  the  clerk  or  referee,  or 
may  t^e  the  proofs  anew.  En.  March  11^  1872.  Ain'd. 
1873-4,  331;  1880,  12. 

Prac  Act,  sec.  380.    Bn.  April  29,  1861. 

S&27.  Sheriff's  notice  of  sale  to  contain  measurement^ 
tonnajQie,  etc.  The  notice  of  sale  published  by  the  sheriff 
mi^st  contain  a  statemeQt  of  the  measurement  and  tonnage 
of  the  steamer,  vessel,  or  boat,  and  a  general  description 
of  her  condition.    En.  March  11,  1872. 

Pr^.  Act,  sec.  331.    En.  April  29,  }851. 

Prac.  Act,  sec  832.    En.  Ap^l  ^9,  1851. 
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TITLE   XL 

OF  PROCEEDINGS  IN  JUSTICES'  COURTS. 

Chapter  L    Place  of  Trial  of  Actions  In  Justices'  Courts, 

f  §  832-888. 
n.    Manner  of  Commencing  Actions  in  Justices' 

Courts,  §§  839-850. 
in.    Pleadings  in  Justices'  Courts,  §{  851-860. 
IV.    Provisional    Remedies    in    Justices'    Courts, 

$1  861-870. 
V.    Judgment    by    Default    in    Justices^    Courts, 
§§  871,  872. 
VI.    Time  of  Trial  and  Postponements  in  Justices' 
Courts,  §1  873-877. 
Vn.    Trials  in  Justices'  Courts,  {{  878-887. 
VIII.    Judgments  (other  than  by  default)  in  Justices' 
Courts,  SI  889-900. 
IX.    Executions  from  Justices^  Courts,  fiS  901-906. 
X.    Contempts  in  Justices'  Courts,  S§  906-910. 
XI.    Dockets  of  Justices,  §§  911-918. 
^XII.    General  Provisions  Relating  to  Justiees'  Oourta, 
Sf  919-926. 

CHAPTER  L 

PLAeS  OF  TRIAL  OF  ACTIONS  IN  JUSTICES^  COURT^. 

f  888.  Actions,  In  what  township  or  city  may  be  commenced* 

i  833.  Place  of  trial  may  be  changed  in  certain  cases. 

9  834.  Limitation  on  the  right  to  change. 

f  836.  To  what  court  transferred. 

f  836.  Prooeedings  after  order  changing  place  of  trial. 

I  837.  Effect  of  an  order  changing  place  of  trial. 

I  838.  Transfer  of  cases  to  the  superior  court. 

§  832.  Actions,  In  what  township  or  city  may  be  com- 
menced. Actions  in  justices'  courts  must  be  commenced, 
and,  subject  tu  the  right  to  change  the  place  of  trial,  as  in 
this  chapter  provided,  must  be  tried: 

1.  If  there  be  no  justices*  court  for  the  township  or  city 
In  which  the  defendant  resides:  in  any  city  or  township  qJ 
the  county  in  which  he  resides. 
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2.  When  two  or  more  persons  are  Jointly,  or  jointly  and 
severally,  bound  in  any  debt  or  contract,  or  otherwise  loiBt* 
ly  liable  In  the  same  action,  and  reside  in  different  town- 
ships or  different  cities  of  the  same  county,  or  in  different 
counties:  in  the  township  or  city  in  which  any  of  the  per- 
sons liable  may  reside. 

3.  In  cases  of  injury  to  the  person  or  property:  in  the 
township  or  city  where  the  injury  was  committed,  or  where 
the  defendant  resides. 

4.  If  for  the  recovery  of  personal  property,  or  the  valae 
thereof,  or  damages  for  taking  or  detaining  the  same:  in 
the  township  or  city  in  which  the  property  may  be  found, 
or  in  which  the  property  was  taken,  or  in  which  the  defend- 
ant resides. 

6.  "V^en  the  defendant  is  a  nonresident  of  the  comity: 
in  any  township  or  city  wherein  he  may  be  found. 

6.  When  the  defendant  is  a  nonresident  of  the  state:  in 
any  township  or  city  in  the  state. 

7.  When  a  person  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  in  another  county, 
township,  or  city:  in  the  township  or  city  in  which  such 
obligation  is  to  be  performed,  or  in  which  he  resides;  and 
the  township  or  city  in  which  the  obligation  is  incurred 
shall  be  deemed  to  be  the  township  or  city  in  which  it  is 
to  be  performed,  unless  there  is  a  special  contract  to  the 
contrary. 

8.  When  the  parties  voluntarily  appear  and  plead  with- 
out summons:  in  any  township  or  city  in  the  state. 

9.  In  all  other  cases:  in  the  township  or  city  in  which 
the  defendant  resides.  En.  March  11,  1872.  Am'd.  187S-4» 
831. 

Cal.Rep.CIt.  88.  410.    Subd.  7—66,  442. 

Prac.  Act,  sec.  535.  Bn.  April  29, 1851.  Am'd.  1868,  278; 
1867-8,  550. 

Cal.Rep.Cit  84,  826. 

Place  of  trial  generally:    Ante,  sees.  892  et  seq. 
Jurisdiction  of  justice  court:    Ante,  sees.  112-115;  post, 
sec.  925. 


{833.    Place  of  trial  may  be  changed  In  certain  cat 
The  court  may,  at  any  time  before  the  trial,  on  motioi^ 
change  the  place  of  trial  in  the  following  cases: 
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1.  When  It  appears  to  the  satisfaction  of  the  justice  bo- 
fore  whom  the  action  Is  pending,  by  affidavit  of  either 
party,  that  such  justice  is  a  material  witness  for  either 
party; 

2.  When  either  party  makes  and  files  an  affidavit  that  ^<j» 
believes  that  he  cannot  have  a  fair  and  impartial  tri^ 
before  such  justice,  by  reason  of  the  interest,  prejudice,  or 
bias  of  the  justice; 

8.  When  a  jury  has  been  demanded,  and  either  party 
makes  and  flies  an  affidavit  that  he  cannot  have  a  fair  and 
impartial  trial,  on  account  of  the  bias  or  prejudice  of  the 
citizens  of  the  township  or  city  against  him; 

4.  When,  from  any  cause,  the  justice  is  disqualified  from 
acting; 

6.  When  the  justice  is  sick  or  unable  to  act  En.  March 
11.  1872. 

CalJElep.Clt.  67,  106.    Subd.  ^-128,  418. 

Prac.  Act,  sec  682.  En.  April  29,  1851.  Am'd.  1853,  279; 
1868,  502. 

Gal.Rep.Cit.  22,  87 ;  128.  418. 

Change  of  venue,  generally:    Ante,  sees.  897  et  sea. 

1 834w  Limitation  on  the  right  to  change.  The  place  of 
trial  cannot  be  changed,  on  motion  of  tiie  same  party,  more 
than  once,  upon  any  or  all  the  grounds  specified  in  the  first, 
second,  and  third  subdivisions  of  the  preceding  section. 
S2n.  March  11, 1872. 

• 

S  836.  To  what  court  transferred.  When  the  court  orders 
the  place  of  trial  to  be  changed,  the  action  must  be  trans- 
ferred for  trial  to  a  court  the  parties  may  agree  upon;  and 
if  they  do  not  so  agree,  then  to  another  justices'  court  in 
the  sam^  county.    En.  March  11, 1872. 

S  836.  Proceedings  after  order  changing  place  of  trial. 
After  an  order  has  been  made,  transferring  the  action  for 
trial  to  another  court,  the  following  proceedings  must  be 
lia0: 

1.  The  justice  ordering  the  transfer  must  immediately 
transmit  to  the  justice  of  the  court  to  which  it  is  trans- 
ferred, on  payment  by  the  party  applying  of  aU  the  costs 
pfLfil  hftve  accrued,  all  the  papers  in  the  action,  together 
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With  a  certified  transcript  from  his  docket  of  the  proceed- 
ings therein; 

2.  Upon  the  receipt  by  him  of  snch  papers,  the  Justice  of 
the  court  to  which  the  case  is  transferred  must  issue  a 
notice,  stating  when  and  where  the  trial  will  take  place, 
which  notice  must  be  served  upon  the  parties  at  least  one 
day  before  the  time  fixed  for  trial.    £hi.  March  11, 1872. 

Cal.Rep.Clt.  67,  106. 

S  837.  Effect  of  an  order  changing  place  of  trial.  From 
the  time  the  order  changing  the  place  of  trial  is  made  the 
court  to  which  the  action  is  thereby,  transferred  has  the 
same  jurisdiction  over  it  as  though  it  had  been  conunenced 
in  such  court    En.  March  11,  1872. 

Cal.Rep.Clt  60,  443. 

{838.  Transfer  of  cases  to  the  superior  court.  The 
parties  to  an  action  in  a  justices'  court  cannot  give  evi- 
dence upon  any  question  which  involves  the  title  or  poe- 
session  of  real  property,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine;  nor  can  any  issue  pre- 
senting such  question  be  tried  by  such  court;  and  if  it  ap- 
pear, from  the  answer  of  the  defendant,  verified  by  his 
oath,  that  the  determination  of  the  action  will  necessarily 
Involve  the  question  of  title  or  possession  to  real  property, 
or  the  legality  of  any  tax,  impost,  assessment,  toll,  or 
municipal  fine,  the  justice  must  suspend  all  further  pro- 
ceedings in  the  action  and  certify  the  pleadings,  and,  If 
any  of  the  pleadings  are  oral,  a  transcript  of  the  same, 
from  his  docket  to  the  clerk  of  the  superior  court  of  the 
county;  and  from  the  time  of  filing  such  pleadings  or 
transcript  with  the  clerk,  the  superior  court  shall  have 
over  the  action  the  same  jurisdiction  as  if  it  had  been  com- 
menced therein;  provided,  that  In  cases  of  forcible  entry 
and  detainer,  of  which  justices'  courts  have  jurisdiction, 
any  evidence,  otherwise  competent,  may  be  given,  and  any 
question  properly  involved  therein  may  be  determined. 
Ba.  March  11,  1872.    Am'd.  1880.  18. 

66,  688;     66,  641; 

80.660;  80,662: 
108,  141;  103.  142; 
126,  674;  131.  217; 


Cal.Rep.Clt     60,  610 ;     61,  601 ;     66,  147 


69.  568 
92.    61 
114,  606 
185,    68. 


76,  184  ;     76,  185 ;     77.  542 
95,  380;  103.  139;  103.  140 
114.  606 ;  114.  607 ;  126,  616 


Prac.  Act,  sec.  681.    En.  April  29,  1861.    Am'd.  1864,  117. 
OaLRep.Oit  9,  60;  17,  69. 
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Certifying  to  Buperlor  court,  from  Justices'  courts  In 
cities  and  counties:    Ante,  sec.  92. 

Title  or  possession  of  realty  Involved:  Ante,  sec.  112, 
Biibd.  2. 

Legality  of  tax,  etc.,  involved:     Ante,  sec.  112,  subd.  4. 

Forcible  entry  and  detainer,  jurisdiction  of:  Ante,  sec. 
113,  subd«  1. 


CHAPTER  IL 

MANNER   OF   COMMENCING   ACTIONS   IN   JUSTICES'   COURTS. 

889.  ActloDB,  bow  coznmenced. 

840.  Summons  may  issue  ^within  a  year. 

841.  Defendant  may  waive  summons. 

842.  Parties  may  appear  in  person  or  by  attorney* 

843.  When  guardian  necoMary,  how  appointed. 

844.  BummonSp  bow  Issued,  directed,  and  what  to  contain. 
846.  Time  for  appearance  of  defendant. 

846.  Alias  summons. 

847.  Same. 

848.  Senrice  of  summons  outside  of  county. 

849.  Summons,  by  whom  and  bow  serred  and  returned. 
860.  Notice  of  bearing. 


I 


{839.  Actions^  how  commenced.  An  action  In  a  Jus- 
tice's court  is  commenced  by  filing  a  complaint.  En.  March 
11,  1872.    Am'd.  1875-6,  98. 

CaLRe|>.Cit  81,  88. 

Prac  Act,  sec.  538.  En.  April  29,  1851.  Am'd.  1869-70, 
687. 

Actions,  in  cities jand  counties,  title,  etc.:    Sec.  89. 

Commencement  of  action:  Sees.  350,  405.  Action,  when 
pmiding:    Post,  sec.  1049. 

Complaint  generally:    Ante,  sec.  426. 

Fees  payable  in  advance:    Sec.  91,  ante. 

8  840.  Summons  may  Issue  within  a  year.  The  court 
must  indorse  on  the  complaint  the  date  upon  which  it  was 
filed,  and  at  any  time  within  one  year  thereafter  the  plain- 
tlir  may  have  summons  issued.    En.  March  11,  1872. 

Issuance  of  summons,  generally:    Ante,  sec.  406. 

Payment  of  fees,  in  cities  and  counties:    Ante,  sec.  91. 

8  841.  Defendant  may  waive  summons.  At  any  time 
after  the  complaint  is  filed,  the  defendant  may,  in  writing. 
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or  '^Y  appearing  and  pleading,  waive  the  Issuing  of  snin- 
mons.    En.  March  11,  1872. 
Waiver— -compare  sec.  406,  ante, 

S  842.  Parties-  may  appear  In  pe^6n  or  By  attorney. 
Parties  in  Justices'  courts  may  appear  and  act  in  person  or 
by  attorney;  and  any  person  except  the  constable  by  whom 
the  summons  or  jury  process  was  served,  may  act  as 
attorney.     En.  March  11,  1872. 

CaI.Rep.Cit  72,  38. 

Prac.  Act,  sec.  534.    En.  April  29,  1851. 
Justices'  court  practitioners:    Ante,  sec.  96. 
Attorneys,  generally:    Ante,  sees.  275  6t  seq. 

§  843.  When  guardian  necessary,  how  appointed.  Whea 
an  infant,  insane,  or  incompetent  person  is  A  p&rty,  he 
must  appear,  either  by  his  general  guardian  if  he  have  oae# 
or  by  a  guardian  ad  litem  appointed  by  the  Justice.  When 
a  guardian  ad  litem  is  appointed  by  the  Justice,  he  must  b^ 
appointed  as  follows: 

1.  If  the  infant,  insane,  or  incomi^eteht  pefsoii  be  plain- 
tilf,  the  appointmeilt  must  be  made  before  the  suibiiidnB 
is  issued,  upon  the  application  of  the  Infant,  if  h6  be  of  tfid 
age  of  fourteen  years;  if  under  th&t  age,  or  if  i^ane  6f  Ik^ 
competent,  upon  the  application  of  a  relative  or  &1ef&4. 

fi.  If  the  infant,  insane;  or  incompetent  person  be  defettd- 
ant,  the  appointment  must  be  made  at  the  time  the  stOA- 
mons  is  returned,  or  before  the  answerp  upon  the  applica- 
tion of  the  infant,  if  he  be  of  the  age  of  fofoteen  years, 
and  apply  at  or  before  the  summons  is  returned;  if  be  be 
under  the  age  of  fourteen,  or  be  insane  or  incompetent,  or 
neglect  so  to  apply^  then  upon  the  application  of  a  relative 
or  friend,  or  any  other  party  to  the  action,  or  b7  the  Justice, 
(m  his  oWh  motion.  En.  Mareh  11, 1872.  AM'd.  1&734,  i38; 
1880,  18. 

Prac.  Act,  sec.  5^9.    En.  April  2!9,  1S51. 
Guardians— compare  sees.  372,  373,  ante. 

{844^  SummonSf  how  Issued,  directed,  aifd  WRJit  to 
contain.  The  summons  must  be  directed  to  the  defend- 
ant, sighed  by  the  Justice,  and  must  contalh: 

1.  The  tiUe  of  the  court,  name  of  the  cdtthiy,  ^ty  and 
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cdimty,  or  township  in  whlcli  the  action  is  bronght,  and  th# 
names  of  the  parties  thereto; 

2.  A  direction  that  the  defendant  appear  and  answer 
before  the  justice,  at  his  office,  as  specified  in  section  eight 
hundred  and  forty-fiye  of  this  code; 

3.  A  notice  tiiat  unless  the  defendant  so  appear  and 

answer,  the  plaintiff  will  take  Judgment  for  any  money  or 

damages  demanded  In  the  complaint,  as  Itrtsing  upon  con- 

tract»  or  will  apply  to  the  court  for  the  relief  demanded  in 

the  complaint.     If  the  plaintiff  appears  by  attorney,  the 

name  of  the  attorney  must  be  indorsed  upon  the  summons. 

En.  March  11^  1872.    Am'd.  1875-6,  98;  1880,  19;  1899,  100. 

Olkl.Rep.Cft.     67.  897;  107,  118.      SUbd.  1—120,  614.    Subd.  6— 
67.  386. 

Prac.  Act«  sec.  640.    I3n.  April  29,  1861. 
Contents  of  sinnmons — compare  sec.  407,  ante. 

{845.  Time  for  appearance  of  defendant.  The  time 
bi>ecified  in  the  summons  for  the  appearance  of  the  defend- 
aht  ihust  be  as  follows: 

1.  If  an  order  of  arrest  be  Indorsed  upon  the  summons, 
forthwith. 

2.  Ih  all  other  cases,  the  summons  must  contain  a  direc- 
tion that  the  defendant  must  appear  and  answer  the  com- 
plaint within  five  days,  if  the  summons  be  served  in  the 
^ty  and  county,  township,  or  city.  In  which  the  actloii  Is 
brought;  within  ten  days.  If  served  out  of  the  township 
or  city,  but  In  the  county  in  which  the  action  is  brought, 
imd  within  twenty  days.  If  served  elsewhere.  B4n.  March 
11. 1872.    Am'd.  1873-4,  407;  1875-6,  99;  1880,  19. 

GaI.Rep.Cit.  71,  159. 

Prac.  Act,  sec.  641.  En.  April  29,  1851.  Am'd.  1864,  67; 
1867-8,  651. 

CalJt0p.Oit.  8,  840;  84,  646. 

1 846.  Alias  summons.  If  the  summons  Is  returned  wlth« 
Out  being  served  upon  any  or  all  of  the  defendants,  the 
justice,  upon  the  demand  of  the  plaintiff,  may  issue  an 
idlas  summons  In  the  same  form  as  the  originill,  except 
that  he  may  flz  the  time  for  the  appearance  of  the  defend- 
ant at  a  period  not  to  exceed  ninety  days  from  Itli  datit. 
Bn.  March  11, 1872. 

Alias  summons,  generally:  Ante,  sec.  408. 
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S  847.  Same.  The  justice  may,  within  a  year  from  tlie 
date  of  the  filing  of  the  complaint,  issue  as  many  alias  boib- 
mons  as  may  be  demanded  by  the  plaintill.  Sn.  March  U, 
1872. 

Alias  summons:    Ante,  sec.  408. 


S  848.  Service  of  summons  outside  of  eounty.  The 
mons  cannot  be  served  out  of  the  county  of  the  Jnstlee 
before  whom  the  action  is  brought,  except  when  the  actloD 
Is  brought  upon  a  joint  contract  or  obligation  of  two  or 
more  persons,  who  reside  in  different  oounties  and  the 
summons  has  been  served  upon  the  defendant,  resident  of 
the  coimty,  in  which  case  the  summons  may  be  served  npoa 
the  other  defendant  out  of  the  county;  and  except,  also, 
when  an  action  is  brought  against  a  party  who  has  con- 
tracted to  perform  an  obligation  at  a  particular  place,  and 
resides  in  a  different  county,  in  which  case  summons  may 
be  served  in  the  county  where  he  resides;  and  except,  also, 
where  an  action  is  brought  for  injury  to  person  or  property. 
and  the  defendant  resides  in  a  different  county,  in  whidi 
case  summons  may  be  served  in  the  county  where  the  de- 
fendant resides.  En.  March  11,  1872.  Am'd.  1873-4.  383; 
1875-6,  99. 

Cal.Rep.Clt.  66,  442;  71,  666;  97,  67. 

Process  of  justices'  courts-rextent  of:  Ante,  sees.  94, 106. 

§849.  Summons,  by  whom  and  how  served  and  re- 
turned. The  summons  may  be  served  by  a  sheriff  or 
constable  of  any  of  the  counties  of  this  state;  provided, 
that  when  a  summons  issued  by  a  justice  of  the  peace  is 
to  be  served  out  of  the  county  in  which  it  was  issued,  the 
summons  shall  have  attached  to  it  a  certificate,  under 
seal,  by  the  county  clerk  of  such  county,  to  the  effect  that 
the  person  issuing  the  same  was  an  acting  justice  of  the 
peace  at  the  date  of  the  summons,  or  the  summtius  may  be 
served  by  any  male  resident,  over  the  age  of  eighte^ 
years,  not  a  party  to  the  suit,  within  the  county  where  the 
action  is  brought  and  must  be  served  and  returned,  as 
provided  in  title  five,  part  two,  of  this  code,  or  It  may  be 
served  by  publication;  and  sections  four  hundred  and 
thirteen  and  four  hundred  and  twelve,  so  far  as  they  relate 
to  the  publication  of  summons,  are  made  applicable  to 
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Justices'  courts,  the  word  "justice"  being  substituted  for 
the  word  "Judge"  wherever  the  latter  word  occurs.    Bn. 
March  11,  1872.    Am'd.  1873-4,  407;  1891,  61. 
CalJt^p.Cit.  69,  478;  69,  493;  78,  4. 

Prac.  Act,  sec.  542.    En.  April  29, 1851. 

Prac  Act,  sec.  613.  En.  AprU  29, 1851.  Am'd.  1860,  806; 
1865-6,  467. 

Prac  Act,  sec.  614.    En.  April  29,  1851. 

The  act  of  1875-6,  855,  relating  to  the  service  of  summons 
In  Justice's  court  In  San  Francisco  was  superseded  by  this 
section. 

Publication,  service  by:    Ante,  sees.  412,  413.' 

{  850.  Notice  of  hearing.  When  all  the  parties  served 
with  process  shall  have  appeared,  or  some  of  them  have 
appeared,  and  the  remaining  defendants  have  made  default, 
the  justice  must  fix  the  day  for  the  trial  of  said  cause, 
whether  the  Issue  Is  one  of  law  or  fact,  and  give  notice 
thereof  to  the  plalntlft  and  the  defendants  who  have  ap- 
peared, but  in  case  any  of  the  parties  are  represented  by 
an  attorney,  then  to  such  attorney.  Such  notice  shall  be 
In  writing,  signed  by  the  justice,  and  substantially  in  the 
following  form  (filling  blanks  according  to  the  facts) : 

In  the  justice  court,  township  (or 

dty,  or  city  and  county),  county,  or  city  and  county  of 

,   State  of  California , 

plalntlft,  vs ,  defendant    To  .....••. 

,  plalntlft,  or   ,  attorney 

for  plaintiff,  and  to   ,  defendant,  or 

,  attorney  for  defendant 

You  and  each  of  you  will  please  take  notice  that  the 
uniderslgned  justice  of  the  peace  before  whom  the  above- 
entitled  cause  Is  pending,  has  set  for  hearing  the  demurrer 

of ,  filed  In  said  cause  (or  has  set  the  said  cause 

for  trial,,  as  the  case  may  be),  before  me  at  my  office  In 
said  township  (or  city,  or  city  and  county),  at  ....  o'clock 
.  •  .M.,  on  the day  of ,  19 . .. 

Dated  tnis day  of ,  19. .. 

(Signed)  , 

Justice  of  the  Peace. 
Oode  Clt.  Proc.— 29. 
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Silld  notice  shall  be  served  by  any  person  competent  and 

ttualifled  to  serve  a  summons  in  a  Justice's  court,  and  shall 

be  served,  returned,  and  filed  in  like  maimer  ad  a  suzo- 

mons;  and  the  justice  shall  enter  on  his  docket  the  date 

of  giving  notice  of  trial  or  hearing,  and  date  of  trial  or 

hearing,  and  the  time  of  its  return,  and  by  whom  and  how 

served.    The  parties  are  entitled  to  one  hour  in  which  to 

appear  after  the  time  fixed' in  the  said  notice,  but  are  not 

bound  to  f'emaln  longer  than  that  time,  unless  both  parties 

have  appeared,  and,  the  justice  being  present,  is  engaged 

in  trial  of  another  cause.     En.  March  11»  1872.     Afh'd. 

1875-6,  99;  1900-01,  598. 

Cal.Rep.Cit.     74.  344;     74,  845;     97,  524;     97,  526;  109,  617; 
118,  276;  118,  296;  186,  866:  1»8,  660. 

Time  of  trial:    POst^  sees.  878  dt  seq. 


'     CHAPTER  m. 

PtBADINdS  I^  JUSTICES'  60tTRtS. 

I  851.  Form  of  pleadings. 

I  852.  PleadingB  In  justices*  eonrts. 

i  863.  Complaint  defined. 

S  854.  When  demurrer  to  complaint  may  be  put  In. 

I  855.  Answer. 

I  856.  If  the  defendant  omits  to  set  up  counterclaim. 

I  857.  When  plaintiff  may  demur  to  answer. 

S  858.  Proceedings  on  demurrer. 

§  859.  Amendment  of  pleadings. 

§  860.  Answer  or  demurrer  to  amended  pleadings. 

S  851.    Fo^m  of  pl^Udlrigi.    Pleadings  In  jtlsQces*  courts: 

1.  Are  not  required  to  bO  Ih  any  partJculair  form,  but 
must  be  such  as  to  enable  a  person  of  common  ttiideMtaiid- 
ing  to  know  what  is  intended; 

2.  May,  except  the  complaint*  be  oiiil  ot  fn  writing; 
S.  Must  not  be  rerified,  unless  otherwise  proTlded  lA  thli 

title; 

4.  If  in  writing,  must  be  filed  With  the  justice; 

5.  If  oral,  an  entry  of  their  subStahee  ihttot  he  xiMM  li 
the  docket.    Bh.  Murch  11,  1872. 

Cal.Rep.Clt.  66,  625 ;  66,  026. 

Prac.  Act,  sec.  571.    En.  April  29,  1861. 

Cal.Rep.Clt.  9,  60;  20,  49. 

Prac.  Act,  sec.  572.    En.  April  29,  1851. 
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Sal^d.  9— 7er(fled  answer;  Ante,  sec.  112,  subd.  2,  sec 
838. 

f  852.    Pleadings  In  Justices'  courts.    The  pleadings  are: 

1.  The  complaint  by  the  plaintiff; 

8.  The  demurrer  to  the  complaint; 

8.  The  answer  by  the  defendant; 

4.    The  demurrer  to  the  answer.    En.  March  11, 1872. 

Prac  Act,  sec.  670.    En.  April  29,  1851. 

List  of  pleadings — generally:    Ante,  sec.  422. 

§853.  €omplalnt  defined.  The  complaint  in  justices* 
courts  is  a  concise  statement.  In  writing,  of  the  facts  con- 
stituting the  plaintiff's  cause  of  action;  or  a  copy  of  the 
accpnnt,  note,  bl}l,  bond,  or  Instrument  upon  which  the 
action  is  based.    En.  March  11,  1872. 

Cal.Rep.Clt.  122,  470;  135,  61. 

Frac.  Act,  sec  573.    En.  April  29,  1861. 
Complaint — generally:    Ante,  sec  426. 

§  854.    When  demurrer  to  complaint  may  be  put  In.    The 

defendant  may,  at  any  time  before  answering,  demur  to  the 
complaint    En.  March  11,  1872. 

Prac  Act,  sec.  578.    En.  April  29,  1851. 

Demurrer,  generally:  Ante,  sec  430. 

• 

f  855.  Answer.  The  answer  may  contain  a  denisl  of  any 
or  all  of  the  material  facts  stated  in  the  complaint,  which 
the  defendant  believes  to  be  untrue,  and  also  a  statement. 
In  a  plain  and  direct  manner,  of  any  other  facts  constituting 
a  defense  or  counterclaim,  upon  which  an  action  might  ba 
brought  by  the  defendant  against  the  plaintiff  in  a  jus- 
tices' court    En.  March  11,  1872. 

Cal.Rep.Clt  110,  266. 

Prac.  Act,  sec.  574*    En.  April  29,  1851. 

CAl.Rep.Clt  17,  86 ;  20,  49 ;  80,  646. 

Answer,  generally:  Ante,  sec.  437. 

{856.  If  the  defendant  omits  to  set  up  counterclaim. 
If  the  defendant  omit  to  set  up  a  counterclaim  in  the 
^ases  mentioned  in  the  last  section,  neither  he  nor  his 
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assignee  can   afterward  maintain  an  action  a^nst  the 
plaintiff  therefor.    En.  March  11»  1872. 

Cal.Rep.Cit.  122.  199. 

Counterclaim  waived — ^generally:  Ante,  sec  439. 

$857.  When  plaintiff  may  demur  to  answer.  When 
the  answer  contains  new  matter  in  avoidance,  or  consti- 
tuting a  defense  or  a  counterclaim,  the  plaintiff  may, 
at  any  time  before  the  trial,  demur  to  the  same  for  in- 
sufficiency, stating  therein  the  grounds  of  such  demurrer. 
En.  March  11,  1872. 

Demurrer  to  answer— generally:  Ante,  sec.  443. 

§856.  Proceedings  on  demurrer.  The  proceedings  on 
demurrer  are  as  follows: 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the 
plaintiff  may,  within  such  time,  not  exceeding  two  days, 
as  the  court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  de- 
fendant may  answer  forthwith; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  de- 
fendant may  amend  his  answer  within  such  time,  not 
exceeding  two  days,  as  the  court  may  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action 
must  proceed  as  If  no  demurrer  had  been  interzK>8ed.  En. 
March  11,  1872. 

Cal.Rep.Cit.  109.  616;  109.  617.  Subd.  1—186,  6;  186.  6.  8ubd.l- 
185,       6.      Subd.  3—136,       6. 

Pi'oceedings  on  demurrei>— compare  sees.  472,  636  ante. 

§859.  Amendment  of  pleadings.  Either  party  may 
at  any  time  before  the  conclusion  of  the  trial,  amend  any 
pleading;  but  if  the  amendment  is  made  after  the  issue, 
and  it  appears  to  the  satisfaction  of  the  court,  by  oath, 
that  an  adjournment  is  necessary  to  the  adverse  party  in 
consequence  of  such  amendment,  an  adjournment  must 
be  granted.  The  court  may  also,  in  its  discretion,  when 
an  adjournment  will  by  the  amendment  be  rendered  neces- 
sary, require,  as  a  condition  to  the  allowance  of  such 
amendment,  made  after  issue,  joined,  the  payment  of 
costs  to  the  adverse  party,  to  be  fixed  by  the  court,  not 
exceeding  twenty  dollars.  The  court  may  also,  on  such 
terms  as  -may  be  Just,  and  on  payment  of  costs,  relieve  a 
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party  from  a  Judgment  by  default  taken  against  him  by 
Ms  mistake.  Inadvertence,  surprise,  or  excusable  neglect; 
but  the  application  for  such  relief  must  be  made  within 
ten  days  after  the  entry  of  the  judgment  and  upon  an 
affidaTit  showing  good  cause  therefor.    En.  March  11,  1872. 

CalJtfp.Cit.     74,344;     75,231;     76.233;     75,266;     97,626; 
10»,  83S;  120.  614;  127,    48;  183,  320. 

Prac  Act,  sea  680.    En.  April  29,  1851. 
Amendment,   generally.    Ante,   sec   473;    adjonmment 
1>ecaii8e  of:  Post,  sec.  874,  subd.  2, 

I  860.  Answer  or  demurrer  to  amended  pleadings.  When 
a  pleading  is  amended,  the  adverse  party  may  answer  or 
demur  to  It  within  such  time,  not  exceeding  two  days, 
tbe  court  may  allow.    En.  Murch  11, 1872. 

Time  to  plead— compare  sec  432,  ante. 


CHAPTER  IV. 

PROVISIONAL  RBMBDIBS  IN  JUSTICBS'  C0T7RT8. 

Arttcle  I.    Arrest  and  Bail,  ||  861-866.. 
IL     Attachment.  S9  866-869. 
ZU.    Claim  and  Delivenr  of  Personal  Propertr*  I  870. 

ARTICLE   L 

ARRBST  AND  BAIU 

I  861.     Order  of  arrest  and  arrest  of  defendant. 

I  862.    AlBdaTlt  and  undertaking  for  order  of  arrest. 

I  868.    A   defendant   arrested   must   be  taken   before  the   Justice 

Immediately. 
I  864.     The  officer  must  sIt*  notice  to  the  plai&tilK  of  arrest 
I  865.     The  officer  must  detain  the  defendant. 

f  861.  Order  of  arrest  and  arrest  of  defendant.  An 
order  to  arrest  the  defendant  may  be  indorsed  on  a  sum- 
mons Issued  by  the  justice,  and  the  defendant  may  be 
arrested  thereon  by  the  sherlfC  or  constable,  at  the  time 
of  serring  the  summons  and  brought  before  the  justice, 
and  there  detained  until  duly  discharged,  in  the  following 


1.  In  an  action  for  the  recovery  of  money  or  damages, 
on  a  cause  of  action  arising  upon  contract,  express  or  im- 
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piled,  when  the  defendant  \b  about  to  depart  Crom  tbe 
state,  with  Intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  monej  or 
property  embezzled  or  fraudulently  misapplied,  or  ooo- 
verted  to  his  own  use  by  one  who  received  it  in  i^  ftdodary 
capacity; 

3.  When  the  defendant  has  been  guilty  of  a  firavd  Im 
contracting  the  debt  or  incurring  the  obligation  for  vhlck 
the  action  is  broi|ght; 

4.  When  the  defendant  has  remoyed,  popcealed,  m 
disposed  of  his  property,  or  is  about  to  do  so,  with,  intent 
to  defraud  his  creditors. 

But  no  female  can  be  arrested  in  any  action.  "En,  Mudk 
11,  1872. 

Cal.Rep.Clt  86,  71. 

Prac.  Act,  sec.  644.    Bn.  April  28,  1851. 
Arrest  and  ball:  Sees.  478  et  seq. 

Mesne  and  final  process  of  justices'  courts  may  1m  is* 
sued  to  any  part  of  the  county:  ^eps.  94,  106. 

§  862,    AfTidayft   and    undertaking   fof   or$lov  tf  arrest. 

Before  an  order  for  an  arrest  can  be  made,'  the  party  99- 
plying  must  prove  to  the  satisfaction  of  the  Justice,  by  the 
affidavit  of  himself  or  some  other  person,  the  facts  upoa 
which  the  application  is  founded.  The  plaintiff  must  also 
execute  and  deliver  to  the  justice  a  written  undertaking 
in  the  sum  of  three  hundred  dollars,  with  suOclent  sure- 
ties, to  the  eftect  that  the  plaintiff  will  pay  all  costs  that 
may  be  adjudged  to  the  defendant,  and  all  damages  whkh 
he  may  sustain  by  reason  of  the  arrest.  If  the  same  be 
wrongful,  or  without  sufficient  cause,  not  exceeding  the 
sum  specified  in  the  undertaking.  En.  March  11,  1871 
Am'd.  1873-4,  334. 

Prac.  Act,  sec.  545.    Bn.  April  29,  1851. 
Affidavit  and  undertaking  for  arrest:    Compare  ante, 
sees.  481,   482. 
Qualification  of  sureties:  Post,  sec  1057. 

fi  863.    A  defendant  arre$te||  muf  t  be  taicen  befere  tte 

Justice  Immediately.  The  defendant,  immediately,  npoa 
being  arrested,  must  be  taken  to  the  office  ot  the  Justice 
who  made  the  order,  and  if  he  is  abs^it  or  unable  to  tiy 


! 
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the  action,  pr  if  it  appears  to  him  by  the  affidavit  of  de- 
fendant, that  he  is  a  material  witness  in  the  action,  the 
officer  must  immediately  take  the  defendant  before  another 
justice  of  the  township  or  city,  if  there  is  another,  and  if 
not,  then  before  the  Justice  of  i^n  adjoining  township, 
who  must  take  Jurisdiction  of  the  action,  and  proceed 
thereon,  as  if  the  summons  had  been  issued  and  the  order 
of  arrest  made  by  him.    En.  March  11,  1872. 

CaLRep-Clt.  96,  74. 

Prac  Act,  sec.  646.    En.  April  29,  1861. 
Prac  Act,  sec.  660.    En.  April  29,  1861. 

8  864^  The  officer  mutt  give  notice  to  the  plalntlfT  of 
arreeti  The  officer  making  the  arrest  must  immediately 
Slve  notice  thereof  to  the  plaintiff,  or  his  attorney  or  agent, 
and  indorse  on  the  summons,  and  subscribe  a  certificate, 
stating  the  time  of  serving  the  same,  the  time  of  the  arrest, 
and  of  his  giving  notice  to  the  plaintiff.  En.  March  11, 
1872. 

Prac.  Act,  sec  647.    En.  April  29,  1861. 

§865.  The  officer  must  detain  the  defendant.  The 
officer  making  the  arrest  must  keep  the  defendant  in 
custody  until  he  is  discharged  by  order  of  the  Justice, 
^n.  March  11,  1872. 

CalJlep.Cit.  86,  71. 

Prac.  Act,  sec.  648.    En.  April  29,  1861. 


ARTICLE   II. 

ATTACHMENT. 

9  866.     Writ  of  attachment  sball  issue  upon  affidavit. 

I  867     Undertaking  on  attachment  must  be  required. 

I  868.     Writ    of    attachment,    substance    of.      Officer   may   take   an 

undertaking  Instead  of  levying. 
9  869.     Certain    provisions   apply   to   all    attachmenta   la   iustlcee' 

courts. 

1866.  Writ  of  attachment  shall  Issue  upon  affidavit. 
A  writ  to  attach  the  property  of  the  defendant  must  be 
issued  by  the  Justice  at  the  time  of,  or  after  issuing  sum- 
mons and  before  answer,  on  receiving  an  affidavit  by  or  on 
behalf  of  the  plaintiff,  showing  the  same  facts  as  are  re- 
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quired  to  be  shown  by  the  affidavit  specified  In  section 
five  hundred  and  thirty-eight  of  this  code.  En.  March  11, 
1872. 

Cal.Rep.Cit.  122,  148. 

Prac.  Act»  sec.  651.  En.  April  29,  1851.  Am'd.  1858,  154; 
1860,  804. 

Cal.Rep.Clt.  84,  646. 

Prac.  Act,  sec.  552.    En.  Apr^l  29,  1851.    Am'd.  1858, 154. 
Attachment,  generally:  Ante,  sees.  537  et  seq. 
Mesne  and  final  process  of  justices'  courts  may  be  issued 
to  any  part  of  the  county:    Ante,  sees.  94,  106. 

{867.  Undertaking  on  attachment  must  be  required. 
Before  issuing  the  writ,  the  Justice  must  require  a  written 
undertaking  on  the  part  of  the  plaintiCF,  with  two  or  more 
sufildent  sureties,  in  a  sum  not  less  than  fifty,  nor  more 
than  three  hundred  dollars,  to  the  effect  that  if  the  defend- 
ant recover  Judgment,  the  plaintiff  will  pay  all  costs  that 
may  be  awarded  to  the  defendant,  and  all  damages  which 
he  may  sustain  by  reason  of  the  attachment  not  exceeding 
the  sum  specified  In  the  undertaking.    E3n.  March  11,  1872. 

Prac.  Act,  sec.  553.    En.  April  29,  1851.    Am'd.  1858, 164; 
1860,  804;  1871-2,  75. 
Cal.Rep.Cit.  84,  646. 

Undertaking  on  attachment,  generally:     Ante,  sec.  539. 

§  868.  Writ  of  attachment,  substance  of.  Officer  may 
take  an  undertaking  instead  of  levying.  The  writ  may  be 
directed  to  the  sheriff  or  any  constable  of  the  county, 
or  the  sheriff  of  any  other  county,  and  must  require 
him  to  attach  and  safely  keep  all  the  property  of  the 
defendant  within  his  county,  not  exempt  from  execution, 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
plaintiff's  demand,  the  amount  of  which  must  be  stated 
in  conformity  with  the  complaint,  unless  the  defendant 
give  him  security,  by  the  undertaking  of  two  sufficient 
sureties,  in  an  amount  sufficient  to  satisfy  such  demand, 
besides  costs;  in  which  case,  to  take  such  undertaking. 
En.  March  11, 1872. 

Prac  Act,  sec.  554.    En.  April  29.  1851. 
Contents  of  writ:  Compare  sec.  540,  ante. 
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f  869.  Certain  provisions  apply  to  all  attachments  In 
Justices'  courts.  The  sections  of  this  code  from  s'ectlon 
five  hundred  and  forty-one  to  section  five  hundred  and 
fifty-nine,  both  inclusiye,  are  applicable  to  attachments 
issued  in  justices'  courts,  the  word  "constable"  being  sub- 
stituted for  the  word  "sheriff,"  whenever  the  writ  is  di« 
rected  to  a  constable,  and  the  word  "Justice"  being  sub- 
stituted for  the  word  "Judge."    Bn.  March  11,  1872. 

Prac.  Act,  sec  555.    En.  April  29,  1851. 

fi  541-559.  Sec.  541,  property  attachable.  Sees.  542, 
543,  property,  how  sheriff  attaches.  Sec.  544,  garnishee's 
liability.  Sec.  545,  examination  of  defendant  and  gar* 
nishee.  Sec.  546,  inventory,  return,  etc.  Sec.  547,  per- 
ishables. Sec.  548,  other  property,  immediate  sale  of. 
Sec.  549,  claim  by  third  person.  Sec  550,  realization  of 
attached  property  after  Judgment  for  plaintiff.  Sec.  561, 
collecting  balanco  by  sheriff.  Sec.  552,  proceedings  if 
execution  unsatisfied.  Sec.  553,  effect  of  Judgment  for  de- 
fendant. Sees.  554-558,  discharge  of  attachment.  Sec 
559,  sheriff's  return.    Releasing  attachment 


ARTICLE  in. 

CLAIK  AND  DELIVERY  OF  PERSONAL  PROPERTY. 
S  870.    How  claim  and  dellTery  enforced. 

§870.  How  claim  and  delivery  enforced.  In  an  action 
to  recover  possession  of  personal  property,  the  plaintiff 
may,  at  the  time  of  issuing  summons,  or  at  any  time 
thereafter  before  answer,  claim  the' delivery  of  such  prop- 
erty to  him;  and  the  sections  of  this  code,  from  section  five 
hundred  and  ten  to  section  five  hundred  and  twenty-one, 
both  inclusive,  are  applicable  to  such  claim  when  made 
in  Justices'  courts,  the  powers  therein  given  and  duties 
Imposed  on  sheriffs  being  extended  to  constables,  and  the 
word  "Justice"  substituted  for  "Judge."  En.  March  11 
1872. 

Cal.Rep.Cit.  106,  851. 

Prac.  Act,  sec.  556.    Bn.  April  29,  1851. 
Prac.  Act,  see.  557.    E3n.  April  29,  1851. 
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Pnu^.  Act,  sec.  598.  En.  April  28,  1861. 

Prac.  Act,  sec.  659.  En.  April  29,  1851. 

I^n^}.  Act,  sec.  560.  En.  April  29,  1851. 

Prax;.  Act,  sec.  561.  En.  April  29,  1851. 

Prac.  Act,  sec.  562.  En.  April  29,  1851. 

Prac.  Act,  sec.  668.  En.  April  29,  1851. 

Prac.  Act,  sec.  564.  En.  April  29.  1851. 

Prac.  Act,  sec.  665.  En.  April  29,  1851. 

Prac.  Act,  sec.  566.  En.  April  29,  1851. 

Prac.  Act,  sec.  568.  En.  April  29,  1851. 

Prac.  Act,  sec.  569.  En.  April  29,  1851. 

Prac.  Act,  sec.  592.  En.  April  29,  1851. 

Claim  and  delivery:  Sees.  509  et  aeq. 

§§510-521.  Sec.  510,  afEidavit  for  claim  and  deliyery* 
6ec.  611,  requisition  for  sheriff  to  take  property  claimed. 
Sec.  512,  undertaking  by  plaintiff.  Sec.  513,  exception  to 
sureties  by  defendant  Sec.  514,  defendant  claiming  re- 
delivery. Sec.  515,  Justification  of  defendant's  sureties. 
0ec.  516,  qualifications  of  sureties.  Sec.  517,  breaking 
open  building,  etc.  Sec.  518,  property,  bow  kept  Sec. 
519,  claim  by  third  person.  Sec.  520,  sheriff  to  file  notice, 
affidavit,  etc.  Sec.  521  (Rep.  March  24;  took  effect  July 
1,  1874). 


CHAPTER  V. 
JUDGMENT  BY  DEFAULT  IN  JUSTICES'  COURTS. 

I 

§871.  Judgment  when  defendant  fails  to  appear.  If 
the  defendant  fall  to  appear,  and  to  answer  or  demnr 
within  the  time  specified  in  the  summons,  then,  upon 
proof  of  service  of  summons,  the  following  proceedings 
must  be  had: 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the 
recovery  of  money,  or  damages  only,  the  court  must  render 
Judgment  in  favor  of  plaintiff  for  the  simi  specified  In  tka 
summons. 

2.  In  all  other  actions  the  court  must  hear  the  evidrace 
Offered  by  the  plaintiff,  and  must  render  Judgment  In  bis 


'  871.     Judgment  when  defendant  fails  to  appear. 
■  872.     Judgment  against  defendant  on  demurrer. 
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fi&vor  for  such  sum  (Hot  exceeding  tbe  amount  stated  in 

thd  summons)  tA  appear^  by  such  evidence  to  be  just.    En. 

March  11.  1872.       Am'd.  1875-6,  100;   1880,  113. 

CaI.Rep.Cit.     59,  493;     74,  844;  108,  363.      Subd.  1  —  66,  638; 
136,     6. 

Default  judgment,  generally:  Ante,  sec.  585. 

{  872.  Judgment  cgalnst  defendant  on  demurrers  In  the 
following  cases  the  same  proceedings  must  be  had,  and 
judgment  must  be  rendered  in  like  manner,  as  if  the 
defendant  had  failed  to  appear  and  answer  or  demur: 

1.  If  the  complaint  has  been  amended,  and  the  defend- 
ant fails  to  answer  it  as  amended,  within  the  time  allowed 
by  the  court; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and 
the  defendant  fails  to  answer  at  once; 

S.  If  the  demurter  to  th^  ahstrer  is  sustained,  and  the 
defendant  falls  to  alnend  the  answer  within  the  time 
allowed  by  the  court.    En.   March  11,  1872. 

Cal.Rep.Clt  109,  617.    Subd.  2— 135,  5. 

Ck>mpare  ded.  858.  4nte, 


CHAPTER  VL 

mOB  OP  TRIAI^  Al«)  POSTPONEMErfTtS  IN  JtJSTlCBS*  COURTS. 

S  878.     Time  when  trial  must  be  commenced. 
I  874.     When  court  ma^^,  of  its  own  motion,  ppstpone  trial. 
-9  876.     Postponement  by  consent. 
I  876.     Postponement  upon  application  of  a  party. 
%  877.     No  continuance  for  more  tban  ten  days  to  b6  granted,  un- 
lesa  npon  filing  of  undertakins; 

{ 873.  Time  when  trial  must  be  commenced.  Unless 
postponed  as  provided  in  this  chapter,  or  unless  trans- 
ferred to  another  court,  the  trial  of  the  action  must  com- 
mence at  the  expiration  of  one  hour  from  the  time  speci> 
fled  in  the  notice  mentioned  in  section  850,  and  the  trial 
must  be  continued  without  adjournment  for  more  than 
twenty-four  hours  at  any  one  time,  until  all  the  issues 
therein  are  disposed  of.  En.  March  11,  1872.  Am'd. 
1875-6,  100. 

Cal.Rep.Clt.  92,  432;  97,  626;  118    ITS 
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§874'  When  court  may,  of  Its  own  motion,  postpone 
trial.,  Tlie  court  may,  ot  its  own  motion,  postpone  the 
trial: 

1.  For  not  exceeding  one  day.  If,  at  the  time  fixed  by 
law  or  by  an  order  of  the  court  for  the  trial,  the  court  is 
engaged  in  the  trial  of  another  action; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of 
the  pleadings,  or  the  allowance  of  time  to  make  such 
amendment  or  to  plead,  a  postponement  is  rendered  neces- 
sary; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon 
issues  of  fact,  and  a  jury  has  been  demanded.  Kn.  March 
11,  1872. 

Cal.Rep.Cit.  Subd.  2-185.  6. 

Amendment  of  pleadings,  etc.:  Ante,  sees.  S58,  859. 

§875.  Postponement  by  consent*  The  court  may,  by 
consent  of  the  parties,  given  in  writing  or  in  open  coart» 
postpone  the  trial  to  a  time  agreed  upon  by  the  parties. 
En.  March  11,  1872. 

Prac.  Act,  sec.  583.    En.  April  29,  1851.    Am'd.  1854»  68. 
Prac.  Act,  sec.  584.    En.  April  29,  1851.    Am'd.  1854,  68. 

§  876.  Postponement  upon  application  of  a  party.  The 
trial  may  be  postponed  upon  the  application  of  either 
party,  for  a  period  not  exceeding  four  months: 

1.  The  party  making  the  application  must  prove,  by  his 
own  oath  or  otherwise,  that  he  cannot,  for  want  of 
material  testimony,  which  he  expects  to  procure,  safely 
proceed  to  trial,  and  must  show  in  what  respect  the 
testimony  expected  is  material,  and  that  he  has  used  due 
diligence  to  procure  it,  and  has  been  unable  to  do  so; 

2.  If  the  application  is  on  the  part  of  the  plaintiff,  and 
the  defendant  is  under  arrest,  a  postponement  for  more 
than  three  hours  discharges  the  defendant  from  custody, 
but  the  action  may  proceed,  notwithstanding,  and  the  de- 
fendant is  subject  to  arrest  on  execution,  in  the  same  man- 
ner as  if  he  had  not  been  discharged; 

3.  If  the  application  is  on  the  part  of  a  defendant  under 
arrest,  before  it  can  be  granted  he  must  execute  an  undei^ 
taking,  with  two  or  more  sufficient  sureties,  to  be  approved 
by,  and  in  a  sum  to  be  fixed  by  the  justice,  to  the  effect 
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that  he  will  render  himself  amenable  to  the  process  of 
the  court  during  the  pendency  of  the  action,  and  to  such 
as  may  be  issued  to  enforce  the  Judgment  therein;  or  that 
the  sureties  will  pay  to  tha  plaintiff  the  amount  of  any 
judgment  which  he  may  recover  in  the  action,  not  ex- 
ceeding the  amount  specified  in  the  undertaking.  On  filing 
the  undertaking  specified  in  this  subdivision,  the  Justice 
must  order  the  defendant  to  be  discharged  from  custody; 
4.  The  party  making  the  application  must,  if  required  by 
the  adverse  party,  consent  that  the  testimony  of  any 
witness  of  such  adverse  party,  who  is  in  attendance,  may 
be  then  taken  by  deposition  before  the  Justice,  and  that 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
same  effect,  and  subject  to  the  same  objections,  as  if 
the  witness  was  produced;  but  the  court  may  require  the 
party  making  the  application  to  state,  upon  affidavit,  the 
evidence  which  he  expects  to  obtain;  and  if  the  adverse 
party  thereupon  admit  that  such  evidence  would  be  given 
and  that  it  be  considered  as  actually  given  on  the  trial,  or 
offered  and  overruled  as  improper,  the  trial  must  not  be 
postponed.    En.  March  11,  1872. 

Postponement,   generally:      Ante,   sec.    596;    costs   of: 
Post,  sec  1029. 
Arrest  and  bail:    Ante,  sees.  478  et  seq. 

{877.  No  continuance  for  more  than  ten  days  to  be 
granted,  unless  upon  filing  of  undertaking.  No  adjourn- 
ment must,  imless  by  consent,  be  granted  for  a  period 
longer  than  ten  days,  upon  the  application  of  either  party, 
except  upon  condition  that  such  party  file  an  undertaking, 
in  an  amount  fixed  by  the  Justice,  with  two  sureties, 
to  be  approved  by  the  Justice,  to  the  effect  that  they 
will  pay  to  the  opposite  party  the  amount  of  any  Judgment 
which  may  be  recovered  against  the  party  applying,  not 
exceeding  the  sum  specified  in  the  undertaking.  En. 
March  11, 1872. 

Prac.  Act,  sec.  685.    En.  April  29,  1851. 
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CHAPTER  Vn. 

TRIALS  IN  JUSTICES'  COURTS. 

* 

f  878.     Issue  defined,  and  the  different  klnda. 
9  879.     Issue  of  law,  how  raised. 
I  880.     Issue  of  fact,  how  raised, 
i  881.     Issue  of  law,  how  tried. 

882.     Issue  of  fact,  how  tried. 

$83.     Jury,  how  waiTed. 

884.     Either  party   failing  to  appear,   trial  may  proceed   at  re- 
quest of  other  party. 
f  885.     Challenges  to  jurors. 
{  886.     Manner  of  pleading  a  written  Instrument. 
i  887.     If   a   copy   of   an    instrument   be   filed,    signatures   will   fi« 
deemed  admitted,  unless  denied  under  oath. 

§878.  l88ue  defined,  and  the  different  kinds.  Issues 
arise  upon  the  pleadings  when  a  fact  or  conclusion  of  law 
is  maintained  by  the  one  party,  and  is  controverted  by 
the  other.    They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact.    En.  March  11,  1872. 

Compare  this  and  the  next  two  sections  with  sections 
588-590,  ante. 

1 879.  Issue  of  law,  how  raised.  An  issue  of  law  arista 
upon  a  demurrer  to  the  complaint  or  answer,  or  to  some 
part  thereof.    En.  March  11,  1872. 

Same  as  sec.  589,  ante. 

•§880.    Issue   of  fabt,   how   raisedi       An  Istfae  Of  faet 

arises: 

1.  Upon  a  material  allegation  in  the  complsUit  eoB- 
troverted  by  the  a:  swer;    and, 

2.  Upon  new  matter  in  the  answer,  except  an  issue  of 
law  is  joined  thereon.    En.  March  11,  1872. 

Same  as  sec.  590,  ante. 

§881.    Issue  of  law,  how  tried.    An  issue  of  law  must 
be  tried  by  the  court    En.  March  11,  1872. 
Compare  sec.  591,  ante. 

§  882.  Issue  of  fact,  how  tried.  An  issue  of  fact  must 
be  tried  by  a  jury,  unless  a  Jury  is  waived,  in  which  case 
it  must  be  tried  by  the  court.    En.  March  11,  1872. 

Prac.  Act,  sec.  593.    En.  April  29,  1851. 

Compare  sec.  592,  ante. 
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f  883.    Jury,  hoW  waived.    A  Jury  may  be  waived: 

1.  By  consent  of  parties,  entered  in  the  docket; 

2.  By  a  flUlure  of  either  party  to  demand  a  Jury  before 
the  commencement  of  the  trial  of  an  issue  of  fact; 

3.  By  the  failure  of  either  party  to  appear  at  the  time 
fixed  for  the  trial  of  an  issue  of  fact.    En.  March  11«  1872. 

Prac.  Act,  sec.  587.    En.  April  29,  1861. 
Waiver  of  jury:    Compare  sec.  631,  ante. 

{  884.  Either  party  falling  to  appear,  trial  may  proceed 
at  request  of  other  party.  If  either  party  fails  to  appear 
at  the  time  fixed  for  trial,  the  trial  may  proceed  at  the  re- 
Qnest  of  the  adverse  party.    En.  March  11,  1872. 

CalJlep.Clt.  63.  486. 

Compare  sec  694,  ante. 

§  8^.  Challenges  to  Jurors.  The  challenges  are  either 
peremptory  or  for  cause.  Each  t>arty  is  entitled  t6  three 
peremptory  challenges.  Either  party  may  challenge  for 
cause  on  any  grounds  set  forth  in  section  six  hundred 
and  two.  Challenges  for  cause  must  be  tried  by  the 
justice.    En.  March  11,  1872. 

Prac  Act,  sec.  690.    En.  April  29,  1861. 
Challenges:    Compare   sees.    601,    802,   ante. 

{  886.  Manner  of  pleading  a  written  Instrument.  When 
the  canse  of  action  or  counterclaim  arises  upon  an  account 
or  instrument  for  the  payment  of  money  only,  the  court,  at 
any  time  before  the  trial,  may,  by  an  order  under  liiis 
hand,  require  the  original  to  be  exhibited  to  the  Inspection 
of,  ahd  a  copy  to  be  furnished  to,  the  adverse  party,  lit 
such  time  as  may  be  fixed  in  the  order;  or,  if  such  ordef 
is  not  obeyed,  the  account  or  instrument  cannot  be  given 
in  evidence.    En.  March  11, 1872. 

Prac.  Act,  sec  676.    En.  April  29,  1851. 
Order  for  inspection:  Post,  sec.  1000. 

8  887.  If  a  copy  of  ah  Instrument  be  filed,  signatures 
will  be  deemed  admitted,  unless  denied  under  oath.  If 
the  plaintifit  annex  to  his  complaint,  or  file  with  the 
justice  at  the  time  of  issuing  the  summons,  the  original 
or  a  copy  of  the  promissory  note,  bill  of  exchange,  or  other 
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written  obligation  for  the  payment  of  money,  npon  which 
the  action  is  brought,  the  defendant  U  deemed  to  admit  the 
genuineness  of  the  signatures  of  the  makers,  Indoraers,  or 
assignors  thereof,  unless  he  specifically  deny  the  same 
in  his  answer,  and  verify  the  answer  by  his  oath.  Ql 
March  11,  1872. 

Prac.  Act,  sec.  577.    En.  April  29,  1861.    Am'd.  1854.  C8. 
Compare  sees.  447,  448,  853,  ante. 


CHAPTER  VnL 

JUDGMBNTS     (OTHER    THAN     BT    DEFAULT)     IN    JUSTICE? 

COURTS. 

I  889.     Judgment  by  confession. 

I  880.     Judgment   of   dismissal    entered   In   oertaln    casM   wttkoat 

prejudice, 
f  891.     Judgment  upon  Terdict. 

892.  Judgment  after  trial  by  the  court 

893.  Judgment  when  the  defendant  is  subject  to  arrest. 

894.  If  the  sum  found  due  exceeds  the  jurisdiction  of  the  Jvatle^ 
the  excess  may  be  remitted. 

896.  Otfer  to  compromise  before  trial. 

896.  Costs  may  be  included  in  the  judgment. 

897.  Abstract  of  Judgment. 

898.  ^Abstract  may  be  filed  and  docketed  in  superior  court 
I  899.  Effect  of  docketing. 

I  900.    Judgment  not  a  lien  unless  abstract  Is  recorded  in  tlw  r^ 
corder's  office. 

§  889.  Judgment  by  confession.  Judgments  upon  con- 
fession may  be  entered  up  in  any  Justices'  court  specified 
in  the  confession.    En.  March  11,  1872. 

Prac.  Act,  sec.  536.    En.  April  29,  1851. 
Confession    of   judgment,    generally:  Post,    sees.    1122- 
1135;  Jurisdiction:  Ante,  sec.  112,  subd.  6. 

§  890.  Judgment  of  dismissal  entered  In  certain  cases 
without  prejudice.  Judgment  that  the  action  be  dismissed, 
without  prejudice  to  a  new  action,  may  be  entered  with 
costs,  in  the  following  cases: 

1.  When  the  plaintiff  Toluntarlly  dismisses  the  actios 
before  it  is  finally  submitted; 

2.  When  he  fails  to  appear  at  the  time  specified  in  the 
summons,  or  at  the  time  to  which  the  action  has  been 
postponed,  or  within  one  hour  thereafter; 
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8.  When,  after  a  demurrer  to  the  complaint  has  been 
sustained,  the  plaintiff  fsMs  to  amend  it  Tvlthin  the  time 
allowed  by  the  conrt; 

4.  When  it  is  objected  at  the  trial,  and  appears  by  the 
BTldence,  that  the  action  is  brought  in  the  wrong  county, 
or  township,  or  city;  but  if  the  objection  is  taken  and 
OYerruled,  it  is  cause  only  of  reversal  on  appeal,  and 
does  not  otherwise  inyalidate  the  Judgment;  if  not  taken 
at  the  trial,  it  is  waived.    En.  March  11,  1872. 

Cal.Rep.Clt.106,  692;  106,  693.    Subd.  8— 97,  522. 

Prac  Act,  sec.  586.    En.  April  29,  1851.  Am'd.  1867-8,  552. 
Prac.  Act,  sec.  591.    En.  April  29,  1851. 
Dismissal:    Compare  sec  581,  ante. 

§  891.  Judgment  upon  verdict.  When  a  trial  by  Jury 
has  been  had.  Judgment  must  be  entered  by  the  Justice,  at 
once,  in  conformity  with  the  verdict    En.  March  11,  1872. 

CalJlep.Clt.  68,  411 ;  102,  180. 

Prac.  Act,  sec  694.  En.  April  29,  1851.  Am'd.  1854,  68; 
1863,  690. 

ESntry  of  Judgment,  generally:  Ante,  sec  664;  as  affect- 
ing appeals:    Post,  sec  939. 

§  892.  Judgment  after  trial  by  the  court.  When  the 
trial  is  by  the  court.  Judgment  must  be  entered  at  the  close 
of  the  trlaL    En.  March  11,  1872. 

Cal.Rep.Clt.  88,  669;  97,  6^f ;  102,  180;  118,  276;  138,  319. 

i  893«  Judgment  when  the  defendant  Is  subject  to  arrest. 
The  Judgment  in  Justices'  courts  must  be  entered  sub- 
stantially in  the  form  required  by  section  six  hundred 
and  sixty-seven  of  this  code.  When  the  Judgment  is  ren- 
dered in  a  case  where  the  defendant  is  subject  to  arrest 
and  imprisonment  thereon,  the  fact  that  the  defendant 
is  so  iBubJect,  must  be  stated  in  the  Judgment  "Exl  March 
11,  1872.    Am'd.  18734,  334. 

Prac.  Act,  sec.  597.    En.  April  29,  1851. 
Final  process  may  be  issued  to  any  part  of  the  county: 
Ante,  sees.  94,  106. 

§  894.  If  the  sum  found  due  exceeds  the  jurisdiction  of 
the  Justice,  the  excess  may  be  remitted.  When  the  amount 
found  due  to  either  party  exceeds  the  sum  for  which  the 
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Justice  is  authorized  to  enter  judgment,  such  party  nuj 
remit  the  excess,  and  judgment  may  be  rendered  for  tbt 
residue.    En.  March  11,  1872. 

Prac.  Act,  sec.  595.    En.  April  29,  1851. 
limit,  three  hundred  dollars:   Ante,  sec.  112. 

S  895.  Offer  to  compromise  before  trial.  If  the  defend- 
ant, at  any  time  before  the  trial,  ofTer,  in  writing,  to  allov 
judgment  to  be  taken  against  him  for  a  specified  sum,  the 
plaintiff  may  Immediately  have  judgment  therefor,  wlA 
the  costs  then  accrued;  but  if  he  do  not  accept  snch  offer 
before  the  trial,  and  fail  to  recover  in  the  action  a  sum  In 
excess  of  the  offer,  he  cannot  recover  costs,  but  costs  must 
be  adjudged  against  him,  and,  if  he  recover,  be  deducted 
from  his  recovery.  The  offer  and  failure  to  accept  it  cannot 
be  given  in  evidence  nor  aftect  the  recovery,  otherorise 
than  as  to  costs.    En.  March  11,  1872.    Am'd.  1877-^.  101 

Prac.  Act,  sec.  596.    En.  April  29, 1851. 

OfTer  to  compromise:    Compare  sec.  997,  post. 

§  896.  Costs  may  be  Included  in  the  Judgment.  The  Jus- 
tice must  tax  and  include  in  the  Judgment  the  costs  allowed 
by  law  to  the  prevailing  party.    En.  March  11,  1872. 

Ca1.Rep.Cit.  102,  180. 

Prac.  Act,  sec.  598.    En.  April  29,  1851. 

i  897.  Abstract  of  Judgment.  The  justice,  on  the  de- 
mand of  a  party  in  whose  favor  judgment  is  rendered, 
must  give  him  an  abstract  of  the  judgment  in  substantianr 
the  following  form  (filling  blanks  according  to  the  facts): 

State  of  California, county,  (or  city  and  county). 

,  plaintiff,  v.  ,  defendant.    In  Justices'  comt 

before  ,  Justice  of  the  peace,  township  (or 

city,  or  city  and  county),  ,  18 —  (inserting  date  of 

abstract).    Judgment  entered  for  plaintiff  (or  defendant). 

for  I ,  on  the day  of .    I  certify  that  the 

foregoing  is  a  correct  abstract  of  a  Judgment  rendered  la 
said  action  in  my  court — or  (as  the  case  may  be)  in  the 

court  of  ,  Justice  of  the  peace,  as  appears  by  bit 

docket,  now  in  my  possession,  as  his  successor  in  office. 

,  Justice  of  the  Peace.    Bn.  March  U,  1871 

Am'd.  1880,  19. 

Oal.Rep.Clt.  62,  401. 
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Prac.  Act,  sec.  699.    En.  April  29,  1851.    Am'd.  1854,  69. 
Cal.Rep.Clt.  26.  156;  27,  371;  52,  402. 

S89&  Abstract  may  be  filed  and  docketed  In  superior 
court.  The  abstract  may  be  filed  In  the  office  of  the  county 
clerk  of  the  county  in  which  the  judgment  was  rendered, 
and  the  judgment  docketed  In  the  judgment  docket  of  the 
superior  court  thereof.  The  time  of  the  receipt  of  the 
abstract  by  the  clerk  must  be  noted  by  him  thereon,  and 
entered  in  the  docket.    En.  March  11,  1872.  Am'd.  1880,  20. 

Docketing,  generally:   Ante,  sec.  671. 
Recording  transcript:   Ante,  sec.  674. 

S  899.  Effect  of  doclceting.  From  the  time  of  docketing 
in  the  county  clerk's  office,  execution  may  be  issued  there- 
on by  the  county  clerk  to  the  sheriff  of  any  county  in  the 
state,  other  than  the  county  in  which  the  judgment  was 
rendered,  in  the  same  manner  and  with  like  effect  as  if 
issued  on  a  judgment  of  the  superior  court.  En.  March  11, 
1872.    Am'd.  1880,  20. 

Cal.IUp.Cit.  74,  107. 

Execution,  generally:  Ante,  sees.  681  et  seq. 
Docketing:   Ante,  sec.  671. 
Recording:  Ante,  sec.  674. 

§900.  Judgment  not  a  iien  unless  abstract  Is  recorded 
in  the  recorder's  offlee.  A  judgment  rendered  in  a  justice's 
court  creates  no  lien  upon  any  lands  of  the  defendant, 
unless  such  an  abstract  is  filed  in  the  office  of  the  recorder 
of  the  county  in  which  the  lands  are  situated.  When  so 
filed,  and  from  the  time  of  filing,  the  judgment  becomes  a 
lien  upon  all  the  real  property  of  the  judgment  debtor, 
not  exempt  from  execution,  in  such  county,  owned  by  him 
at  the  time,  or  which  he  may  afterwards,  and  before  the 
lien  expires,  acquire.  The  lien  continues  for  two  years, 
unless  the  judgment  be  previously  satisfied.  En.  March 
11.1872.  Am'd.  1880, 114. 

CalJtep.Clt.  52,  401;  Ul,  486. 

Lien,  extent  and  duration  of:  Compare  sec.  674,  ante. 
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CHAPTER   DC 

EXECUTIONS  FROM  JUSTICES'  COURTS. 

I  901.  Execution  may  issue  at  any  time  wlthla  flre  yean^ 

S  902.  Execution*  contents  of. 

I  903.  Renewal  of  execution. 

9  904.  Duty  of  officer  receivlns  execution. 

I  905.  Proceedings  supplementary  to  execution. 

§  dOI.  Execution  may  issue  at  any  time  within  five  years. 
Execution  for  the  enforcement  of  a  judgment  of  a 
justice's  court  may  be  issued  by  the  justice  who  entered 
the  judgment,  or  his  successor  in  office,  on  the  application 
of  the  party  entitled  thereto,  at  any  UmB  within  five  jean 
from  the  entry  of  judgment.    En.  March  11, 1872. 

CalJlep.Clt.  66,  6S3. 

Prac.  Act,  sec.  600.    En.  April  29,  186L 
Oal.Rep.Clt.  8,  618 ;  26,  167. 

After  fl^e  years,  generally:    Sec.  685. 
Execution,  generally:   Sees.  681  et  seq. 
Final  process  may  be  issued  to  any  part  of  tte  ooanty: 
Ante,  sees.  H,  106. 

S  902.  Execution,  contents  of.  The  execntlon  most  be 
directed  to  the  sherifC  or  to  a  constable  of  the  county, 
an4  must  be  subscribed  by  the  jj^Uab  and  bear  date  tke 
4ay  of  its  delivery  to  the  officer.  It  must  intialUgtMj  i«ta 
to  t)iQ  judgment,  by  stating  the  names  of  the  parties,  and 
t)ie  name  of  the  justice  before  whom,  and  of  the  ooontr 
^d  the  township  or  city  where,  and  the  time  whan,  it 
rendered;  the  amount  of  judgment,  if  it  be  for  money; 
if  less  than  the  whole  is  due,  the  true  amount  dne  ^i 
It  must  contain,  in  like  cases,  similar  directions  to  tke 
sheriff  or  constable,  as  are  required  by  the  provisions  of 
title  nii^,  part  two,  <tf  this  code,  in  an  execution  to  ite 
sheriff.    En.  March  11,  1872. 

Cal.Rep.Cit.  188.  647;  138,  648;  138,  640. 
Prac.  Act,  sec.  601.    En.  AprU  89, 1851. 
Cal.RepX;U.  82,  188. 

Compare  sees.  681  et  seq. 

§903.    Renewal   of  execution.     An  execution  may,  at 

the  request  of  the  judgment  creditor,  be  renewed  before  the 
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expiration  of  the  time  fixed  for  its  return,  by  the  word 
"renewed,"  written  thereon,  with  the  date  thereof,  and 
subscribed  by  the  justice.  Such  renewal  has  the  effect 
of  an  original  issue,  and  may  be  repeated  as  often  as  neces- 
sary. If  an  execution  is  returned  unsatisfied,  another  may 
be  afterward  issued.  £n.  March  11,  1872. 
CalJlep.Clt.  107,  390. 

(  904.  Dgty  of  officer  receiving  execution.  The  sherlS 
QT  constable  to  whom  the  execution  is  directed  must  exe- 
cute the  same  in  the  same  manner  as  the  sheriff  is  required 
by  the  provisions  of  title  nine,  part  two,  of  this  code,  to 
procee4  uppii  executions  directed  to  him;  and  the  cou- 
stable,  when  the  execution  is  directed  to  him,  is  vested  for 
that  purpose  with  all  the  powers  of  the  sj^eriff.  Ei^.  March 
11,1872. 

Frae.  4^ct,  see.  602.    En.  AprU  29,  1651.    Am'd.  1854,  69. 

Cal.Rep.Clt.  19,  146 ;  28,  123. 

Kxecution  of  wri^:  Compare,  ante,  sees.  691  §t  seq.;  apd 
generally:  See  sees.  688  et  seq,  ante. 

§  905.  Proceedings  supplementary  to  execution.  The 
sections  of  this  code,  from  seven  hundred  and  fourteen  to 
seven  hundred  and  twenty-one,  both  Inclusive,  are  ap- 
plicable to  Justices'  courts,  the  word  "constable"  being 
substituted,  to  that  end,  for  the  word  "sheriff,"  aad  the 
word  "jusUce"  for  the  wovd  "judge."   En.  March  11, 1872. 

C&lJl«p.Cit.  47,  132;  133.  817. 

Proceedings  ^jipplemez^tary  t^^  exepiit}on:  Aate.  sees. 
7X4-721, 

CHAPTER  X. 

CONTEMPTS  IN  JUSTICES'   COUBTS. 

{  906.  Contempts  a  Juatlce  may  punlsb  for. 

i  907.  Proceedings  for  contempts. 

f  908.  Same. 

(  909.  Punishments  for  contempts. 

i  910.  The  conviction  must  be  entered  In  the  docket. 

$  906.  Contempts  a  justice  may  punish  for.  A  justice 
may  punish  as  for  contempt,  persons  guilty  of  the  following 
acts,  and  no  other: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards 
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the  Justice  while  holding  the  court,  tending  to  Intermpt 
the  due  course* of  a  trial  or  other  Judicial  proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  Yiolent 
disturbance  in  the  presence  of  the  Justice,  or  in  the  imme- 
diate yicinity  of  the  court  held  by  him,  tending  to  Interrupt 
the  due  course  of  a  trial  or  other  Judicial  proceeding; 

3.  Disobedience  or  resistance  to  the  execution  of  a 
lawful  order  or  process,  made  or  issued  by  him; 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  to  answer  as  a  witness; 

6.  Rescuing  any  person  or  property  in  the  custody  of 
an  officer  by  virtue  of  an  order  or  process  of  tho  court 
held  by  him.    En.  March  11,  1872. 

Prac.  Act,  sec.  616.    En.  April  29,  1851. 
Contempts,  generally:   Post,  sees.  1209  et  seq. 
Courts  and  Judicial  officers,  powers  of:    Ante,  sees.  12S. 
177-179. 

S  907.  Proceedings  for  contempts.  When  a  contempt  Is 
committed  in  the  immediate  view  and  presence  of  the 
Justice,  it  may  be  punished  summarily;  to  that  end  an 
order  must  be  made  reciting  the  facts,  as  they  occurred, 
and  adjudging  that  the  person  proceeded  against  is  thereby 
guilty  of  contempt,  and  that  he  be  punished  as  therein  pre- 
scribed.   En.  March  11, 1872. 

Prac.  Act,  sec.  617.    En.  April  29, 1861. 

Compare  sec.  1211,  post. 

S  908.  Same.  When  the  contempt  Is  not  committed  In 
the  Immediate  view  and  presence  of  the  Justice,  a  warrant 
of  arrest  may  be  issued  by  such  Justice,  on  which  the 
person  so  guilty  may  be  arrested  and  brought  before  the 
Justice  Immediately,  when  an  opportunity  to  be  heard  In 
his  defense,  or  excuse,  must  be  given.  The  Justice  may, 
thereupon,  discharge  him,  or  may  convict  him  of  the 
offense.    En.  March  11,  1872. 

Compare  sees.  1212  et  seq.,  post 

§  909.  Punishments  for  contempts.  A  Justice  may  pun- 
ish for  contempts  by  fine  or  imprisonment,  or  both;  such 
fine  not  to  exceed  in  any  case  one  hundred  dollars,  and 
such  imprisonment  one  day.    En.  March  11,  1872. 

CaI.Rep.Cit.  47.  132 :  47.  133. 
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S  910.  The  conviction  must  be  entered  In  the  docket. 
The  conYlctlon,  specifying  particularly  the  offense  and 
the  judgment  thereon,  must  be  entered  by  the  justice  in 
hlB  docket    En.  March  11,  1872. 

Prac.  Act,  sec  618.    En.  April  29,  1861. 


CHAPTER   XL 

DOCKBTS  OF  JUSTICES. 

911.     Docket,  wbat  to  contain. 

9X2.     Entries  therein  prima  facie  evidence  of  the  fact. 
918.     An  index  to  the  docket  must  be  kept. 

914.     Dockets  must  be  dellTered  by  justice  to  his  successor,  or  to 
county  clerk. 
S  915.     Proceedings  when  office  becomes  vacant,  and  before  a  sno- 

cessor  is  appointed. 
I  916.     A  justice  may  issue  execution  or  other  process  upon  the 

docket  of  his  predecessor. 
I  917.     Justice  is  successor  of  prior  holder. 
I  918.     Designation  of  succeeding  justice. 

(911.  Docket,  what  to  contain.  Every  justice  must 
keep  a  book,  denominated  a  "docket,"  in  which  he  must 
enter: 

1.  The  title  of  every  action  or  proceeding. 

2.  The  object  of  the  action  or  proceeding;  ancL  if  a  sum 
of  money  be  claimed,  the  amount  thereof. 

8.  The  date  of  the  summons,  and  the  time  of  its  return; 
and  if  an  order  to  arrest  the  defendant  be  made,  or  a  writ 
of  attachment  be  issued,  a  statement  of  the  fact. 

4.  The  time  when  the  parties,  or  either  of  them,  appear, 
or  their  nonappearance,  if  default  be  made;  a  minute  of 
the  pleadings  and  motions;  if  in  writing,  referring  to  them; 
if  not  in  writing,  a  concise  statement  of  the  material  parts 
of  the  pleading. 

.  6.  Every  adjournment,  stating  on  whose  application  and 
to  what  time. 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is 
made,  and  by  whom  made,  the  order  for  the  jury,  and  tbe 
time  appointed  for  the  return  of  the  jury  and  for  the  trial. 

7.  The  names  of  the  jurors  who  appear  and  are  sworn, 
and  the  names  of  all  witnesses  sworn,  and  at  whose 
request. 


8.  The  verdict  of  the  jury,  f|n4  wl^fni  received;  U  the 
Jury  disagree  and  are  discharged,  the  fact  of  such  disagra^ 
indent  and  discharge. 

9.  The  judgment  of  the  court,  specifying  the  costs  in- 
cluded, and  the  time  when  rendered. 

10.  The  issuing  of  the  execution,  when  issued  and  to 
whom;  the  renewals  thereof,  if  any,  and  when  made,  and 
a  statement  of  any  money  paid  to  the  justice,  when  and 
by  whom. 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  giveii, 
and  of  the  appeal  bond,  if  any  be  filed.  En.  March  11, 1872. 
Am'd.  1873-4,  834. 

CaI.Rep.Clt.  74,  846;  85.  184;  124.  860;  188,  487. 

Prac.  Act,  sec.  604.    En.  April  29,  18^1.    Am'd*  1855,  W, 

Cal.Rep.Clt  81.  54;  84,  826. 

Docket  in  justices'  court  in  cities  and  counties:  Ante, 
sec.  93. 

1 912.    Entries  therein  prima  facie  evidence  of  the  fact, 

The  several  particulars  of  the  last  section  specified  must 
be  entered  under  the  title  of  the  action  to  which  they 
relate,  and  (unless  otherwise  in  this  title  provided)  at  the 
time  when  Uiey  occur.  Such  entries  in  a  justice's  docket, 
or  a  transcript  thereof,  certified  by  the  justice,  or  his 
successor  in  ofllce,  are  prima  facie  evidence  of  the  fiicts 
so  stated.  En.  March  11,  1872.  Am'd.  1880,  20. 
OaI.Rep.Cit  86,  184 ;  87,  681 ;  U5.  85 ;  124.  860. 

Prac.  Act,  sec.  605.    En.  April  29,  1851. 

CaI.Rep.Clt.  81,  64;  84,  826. 

Prima  facie  evidence:    Post,  sec.  183S. 

^  913.  An  Index  to  the  docket  must  be  kept.  A  justice 
must  keep  an  alphabetical  index  to  hie  docket,  in  which 
must  be  entered  the  names  of  the  parties  to  each  Judgment, 
with  a  reference  to  the  page  of  entry.  The  names  of  the 
plaintiffs  must  be  entered  in  the  index,  in  the  alphabetical 
order  of  the  first  letter  of  the  family  name.  Sn.  March  11, 
1872. 

Prac.  Act,  sec.  606.    En.  April  29,  1B61. 

S914.  Dockets  must  be  delivered  by  jMstlce  to  his  suo> 
cesser,  or  to  county  clerk.     Every  justice  of  the  peaces 
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upon  the  expiration  of  his  term  of  office,  must  deposit  with 
his  successor  his  official  dockets  and  all  papers  filed  in 
his  office,  as  well  his  own  as  those  of  his  predecessors,  or 
any  other  which  may  be  in  his  custody  to  be  kept  as  public 
records.    En.  March  11,  1872. 

Prac  Act,  sec.  607.  En.  April  29, 1851.  Am'd.  1863,  232; 
1869-70,  223. 

i915.  Proceedings  when  office  becomes  vacant,  and 
before  a  successor  is  appointed.  If  the  office  of  a  justice 
become  yacant  by  his  death  or  removal  from  the  town- 
ship or  city,  or  otherwise,  before  his  successor  is  elected 
and  qualified,  the  docket  and  papers  in  possession  of  such 
justice  must  be  deposited  in  the  office  of  some  other  justice 
in  the  township,  to  be  by  him  delivered  to  the  successor 
of  such  justice.  If  there  is  no  other  justice  in  the  town- 
ship, then  the  docket  and  papers  of  such  justice  must  be 
deposited  in  the  office  of  the  county  clerk  of  the  county, 
to  be  by  him  delivered  to  the  successor  in  office  of  the 
justice.    En.  March  11,  1872. 

(916.  A  Justice  may  Issue  execution  or  other  process 
upon  the  docket  of  his  predecessor.  Any  justice  with  whom 
the  docket  of  his  predecessor  or  of  any  other  justice  is 
deposited,  has  and  may  exercise  over  all  actions  and  pro- 
ceedings entered  in  such  docket,  the  same  jurisdiction  as 
if  originally  commenced  before  him.  In  case  of  the  crea- 
'  tion  of  a  new  county,  or  the  change  of  the  boundary  be- 
tween two  counties,  any  justice  into  whose  hands  the 
docket  of  a  justice  formerly  acting  as  such  within  the 
same  territory,  may  come,  is,  for  the  purposes  of  this 
section,  ponsidered  the  successor  of  such  former  justice. 
En.  March  11,  1872. 

Prac.  Act,  sec.  608.  En.  April  29,  1851.  Am'd.  1855,  304; 
1863,  232. 

S  917.  Justice  Is  successor  of  prior  holder.  The  justice 
elected  to  fill  a  vacancy  is  the  successor  of  the  justice 
whose  office  became  vacant  before  the  expiration  of  a  full 
term.  When  a  full  term  expires,  the  same  or  another  per- 
son elected  to  take  office  in  the  same  township  or  city, 
from  that  time  is  the  successor.    En.  March  ii.  t&ia, 

Prac.  Act,  sec.  609.    En.  April  29, 185t 
Code  Civ.  Proc— 31. 
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S  918.  Designation  of  succeeding  J,ustice.  When  t^ro 
or  more  Justices  are  equally  entitled,  under  the  last  sec- 
tion, to  be  deemed  the  successors  in  office  of  the  justice,  ■ 
Judge  of  the  superior  court  must,  hy  a  certificate  sab- 
scribed  by  him  and  filed  in  the  office  of  the  county  cleric, 
designate  which  Justice  is  the  successor  of  a  justice  goiiig 
out  of  office,  or  whose  office  has  become  vacant.  En. 
March  11,  1872.    Am'd.  1880,  20. 

Prac.  Act,  sec.  610.    En.  AprU  29,  1851. 


•CHAPTER   Xn. 

QENBRAL  PROVISIONS  RELATING  TO  JUSTICES'  COURTS. 

S  919.     Justices  may  issue  subpoanas  and  final  process  to  any  part 

of  the  county. 
S  920.     Blanks  must  be  filled  in  all  papers  Issued  by  a  lustlce,  ezc«|it 

subpcenas. 
i  921.     Justices  to  receive  all  moneys  collected  and  pay  same  ta 

parties. 
I  922.     In  case  of  disability  of  Justice  another  justice  may  wtUmA 

on  his  behalf. 
i  923.     Justices  may  require  security  for  costs. 
I  924.     Who  entitled  to  costs. 

9  926.     What  provisions  of  code  applicable  to  Justices'  courts. 
%  926.     Deposit  in  lieu  of  undertaking. 

$  919.  Justices  may  issue  subpoenas  and  final  process  to 
any  part  of  the  county.  Justices  of  the  peace  may  issue 
subpoenas  in  any  action  or  proceeding  In  the  courts  held 
by  them,  and  final  process  on  any  Judgment  recovered 
therein,  to  any  part  of  the  county.  En.  March  11,  1872. 
Prac.  Act,  sec.  619.  En.  April  29,  1851.  Am'd.  1863,  49& 
Final  process,  to  any  part  of  the  county:  Ante,  sees. 
94,  106. 

§  920.  .  Blanks  must  be  filled  in  all  papers  Issued  by  a 
Justice,  except  subpoenas.  The  summons,  execution,  and 
every  other  paper  made  or  Issued  by  a  Justice,  except  a 
subpoena,  must  be  Issued  without  a  blank  left  to  be  filled 
by  another,  otherwise  it  Is  void.    En.  March  11,  1872. 

Cal.Rep.Cit.  138.  647;  188.  648. 

Prac.  Act,  sec.  611.    En.  April  29,  1851. 

§  921.  Justices  to  receive  all  moneys  oollected  and  pay 
same  to  parties.  Justices  of  the  peace  must  receiye  from 
the  sheriff  or  constables  of  their  county,  all  moneys  ool- 
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lected  on  any  process  or  order  Issued  from  their  courts 
respectively,  and  must  pay  the  same,  and  all  moneys  paid 
to  them  in  their  official  capacity,  over  to  the  parties  en- 
titled or  authorized  to  receive  them,  without  aelay.  £3n. 
March  11,  1872.    Am'd.  1880,  20. 

Prac.  Act,  sec.  633.    En.  AprU  29,  1861. 
GalJtep.Cit.  26,  638. 

§  922.  In  case  of  disability  of  Justice  another  Justice  may 
attend  on  his  behalf.  In  case  of  the  sickness  or  other 
disability,  or  necessary  absence  of  a  justice,  on  a  return 
of  a  summons,  or  at  the  time  appointed  for  a  trial,  another 
justice  of  the  same  township  or  city  may,  at  his  request, 
attend  in  his  behalf,  and  thereupon  is  vested  with  the 
power,  for  the  time  being,  of  the  Justice  before  whom  the 
summons  was  returnable.  In  that  case,  the  proper  entry 
of  the  proceedings  before  the  attending  justice,  subscribed 
by  him,  must  be  made  in  the  docket  of  the  justice  before 
whom  the  summons  was  returnable.  If  the  case  is  ad- 
journed, the  justice  before  whom  the  summons  was  return- 
able may  resume  jurisdiction.    En.  March  11,  1872. 

Prac.  Act,  sec.  612.    En.  April  29,  1851. 

1 923.  Justices  may  require  security  for  costs.  Justices 
may,  in  all  cases,  require  a  deposit  of  money  or  an  under- 
taking,  as  security  for  costs  of  court,  before  issuing  a 
summons.    En.  March  11,  1872. 

Prac  Act,  sec.  634.    En.  April  29,  1851. 
Prepayment  of  fees:   Ante,  sec.  91. 

(924.  Who  entitled  to  costs.  The  prevailing  party  In 
justices'  courts  is  entitled  to  costs  of  the  action,  and  also 
of  any  proceedings  taken  by  him  in  aid  of  an  execution 
issued  upon  any  judgment  recovered  therein.  En.  March 
11,  1872.    Am'd.  18734,  835. 

Prac.  Act,  sec.  631.    En.  April  29,  1851.    Am'd.  1854,  71; 
1885,  251. 
Costs:   Ante,  sec.  896. 

I92S.  What  provisions  of  code  applicable  to  Justices' 
courts.  Justices'  courts  being  courts  of  peculiar  and  limitr 
sd  jurisdiction,  only  those  provisions  of  this  code  which 
are,  in  their  nature,  applicable  to  the  organization,  powers. 
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and  course  of  proceedings  In  justices'  courts,  or  wblch 
have  been  made*  applicable  by  special  proYlsions  in  tbii 
title,  are  applicable  to  justices'  courts  and  the  proceeding 
therein.    En.  March  11,  1872. 

CalJlep.Clt  47.  133;  74.  843;  114,  878. 

Prac.  Act,  sec.  603.    En.  April  29,  1851.    Am'd.  1853.  280; 
1854,  70;  1854,  73. 
Prac.  Act,  sec.  635.    En.  April  29,  1851.    Am'd.  1860,  806. 
Peculiar  and  limited  jurisdiction:    Ante,  sees.  112-114. 

§  926.  Deposit  In  lieu  of  undertaking.  In  all  cItU 
cases  arising  in  justices'  courts,  wherein  an  undertaking  is 
required  as  prescribed  in  this  code,  the  plaintiff  or  defend- 
ant  may  deposit  with  said  justice  a  sum  of  money  in 
United  States  gold  coin  equal  to  the  amount  required  by 
the  said  undertaking,  which  said  sum  of  money  shall  be 
taken  as  security  in  place  of  said  undertaking.  En.  Stafca 
1877-8,  103. 


TITLE    XII. 

PROOEBDINOS  IN  CIVIL  ACTIONS  IN  POLICB  COURTS. 

029.  How  commenced. 

930.  Summons  must  Issue  on  fllfns  complaint. 

.981.  Defendant  may  plead  orally  or  in  writing. 

932.  Trial  by  Jury,  when  defendant  Is  entitled  to. 

i  938.  Proceedings  to  be  conducted  as  In  Justices'  courts. 

§  929.  How  commenced.  GItII  actions  in  police  courts 
are  commenced  by  filing  a  complaint,  setting  forth  the 
violation  of  the  ordinance  complained  of,  with  such  pai- 
ticulars  of  time,  place,  and  manner  of  violation  as  to  enable 
the  defendant  to  understand  distinctly  the  character  of 
the  violation  complained  of,  and  to  answer  the  complaint 
The  ordinance  may  be  referred  to  by  its  title.  The  com- 
plaint must  be  verified  by  the  oath  of  the  party  compUun- 
ing,  or  of  his  attorney  or  agent.    En.  March  11,  1872. 

Cal.Rep.Clt.  56,  148. 

Prac.  Act,  sec.  636.    En.  April  29,  1861. 

Jurisdiction  of  police  court:  See  Pol.  Code,  sees.  4426. 
4427. 

Provisions  relating  to  police  judges:  See  PoL  Oode^ 
sees.  4424-4432. 
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§  930.  Summons  must  Issue  on  filing  complaint.  Imme- 
diately after  filing  the  complaint,  a  summons  must  be 
issued,  directed  to  the  defendant,  and  returnable  either 
immediately  or  at  any  time  designated  therein,  not  exceed- 
ing four  days  from  the  date  of  Its  Issuing.  En.  Aiarch  11, 
1872. 

Cal.Rep.Clt.  66,  148;  127,  640. 

Prac.  Act,  sec.  637.    En.  April  29,  1851. 

S  931.  Defendant  may  plead  orally  or  In  writing.  On 
the  return  of  the  summons  the  defendant  may  answer  the 
complaint.  The  answer  may  be  oral  or  In  writing,  and 
immediately  thereafter  the  case  must  be  tried,  unless,  for 
good  cause  shown,  an  adjournment  is  granted.  En.  March 
U,  1872. 

Prac.  Act,  sec.  638.    En.  April  29,  1851. 

i932.  Trial  by  Jury,  when  defendant  is  entitled  to. 
In  all  actions  for  violation  of  an  ordinance,  where  the  fine, 
forfeiture,  or  penalty  Imposed  by  the  ordinance  is  less 
than  fifty  dollars,  the  trial  must  be  by  the  court  In  actions 
where  the  fine,  forfeiture,  or  penalty  imposed  by  the 
ordinance  is  over  fifty  dollars,  the  defendant  is  entitled  to 
a  trial  by  Jury.    En.  March  11,  1872. 

Prac.  Act,  sec.  639.    En.  April  29,  1851. 

( 933.  Proceedings  to  be  conducted  «•  in  Justices' 
eourts.  All  proceedings  in  cIyII  actions  in  police  courts 
must,  except  as  in  this  title  otherwise  provided,  be  con- 
ducted in  the  same  manner  as  civil  actions  in  justices' 
courts.    En.  March  11,  1872. 

Cal.Rep.Cit  51,  500;  66,  148;  96,  880. 

Prac.  Act,  sec.  641.    En.  April  29,  1851. 
Civil  proceedings  in  justices'  courts.   Sees.  832-926. 
Disqualification  of  police  judge,  calling  in  of  Justice  of 
the  peace:    See  PoL  Code,  sec.  4428. 
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TITLE   XIII. 

OP  APPEALS   IN   CIVIL   ACTION& 

Chapter  L    Appeals  in  General,  §S  98G-969. 

IL    Appeals  to  Supreme  Court,  U  968-966. 
IIL    Appeals  to  Superior  Courts,  SS  974-980. 

CHAPTER  I. 

APPEALS   IN  GENERAL. 

« 

986.     Judgment  and  orders  may  be  reviewed. 
937.     Orders  made  out  oC  court,  without  notice,  may  be  nile»ii 
by  the  judge. 

i  988.     Party  aggrieved  may  appeal.    Names  of  parties. 
I  989.     Within  what  time  appeal  may  be  taken. 
Appeal,  how  taken. 
Undertaking  or  deposit  on  appeal. 
Undertaking  on  appeal  from  a  monsy  judgment. 
I  948.     Appeal  from  a  judgment  for  delivery  of  documents. 
S  944.    Appeal  from  a  judgment  directing  execution  of  a  oonvey* 

ance.  etc. 
i  945.    Undertaking  on  appeal  oonceming  real  property. 
}  946.     Stay  of  proceedings.     The  security  on  appeal  may  be  lim- 
ited In  the  case  of  an  executor,  etc 
Undertaking  may  be  in  one  instrument  or  severaL 
'Justification  of  sureties  on  undertaking  on  appeaL 
Undertakings  In  cases  not  specified. 
What  papers  to  be  used  on  an  appeal  from  the  judgment 
i  961.     What  papers   used  on   appeals  from  orders,   except  orders 

granting  or  refusing  new  trials. 
S  962.    What  papers  to  be  used  on  an  appeal  from  an  order  creat- 
ing or  refusing  a  new  trial. 
I  968.    Copies  and  undertakings,  how  certllled. 
I  954.     When  an  appeal  may  be  dismissed.    When  not. 
S  955.     Effect  of  dismissal. 

I  956.     What  may  be  reviewed  on  apt>eal  from  judgment. 
§  957.     Remedial  powers  of  an  appellate  court. 
I  958.     On  Judgment  on  appeal,  remittitur  must  be  certified  to  the 

clerk  of  the  court  below. 
8  969.    Provisions  of  this  chapter  not  applicable  to  appeals  to  supe- 
rior courts. 

Gen.  Cit.  to  Ch»p.-<;al.Rep.Clt.  101,  199;  114,  214;  119.  438. 

§  936.  Judgment  and  orders  may  be  reviewed.  A  Jadg- 
ment  or  order  in  a  civil  action,  except  when  expressly 
made  final  by  this  code,  may  be  reviewed  as  prescribed  in 
this  title,  and  not  otherwise.    En.  March  11,  1872. 

Cal.Rep.Clt.     64,520;     61.194;     68.338;     72,192;     84,      9; 
84,  488;     90,  327;  119,  439;   119,  440;   183.  108. 


Cal.Rep.Cit. 

8,  823 ; 

8. 

619; 

15. 

856; 

17. 

514 

25,  487 ; 

25,  488 ; 

25. 

514; 

25, 

515; 

27, 

410 

28,  240 ; 

28,  262; 

28, 

419; 

30. 

184; 

80, 

221 

32,  323; 

41,  442 ; 

41. 

634; 

46, 

109; 

47, 

427 
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Prac.  Act,  sec.  333.    En.  April  29,  1851.    Am'd.  1854,  64. 
CaLRep.Cit.  8,  249;  8,  801;  29,  462. 

Prac.  Act,  sec.  338.    En.  April  29,  1851.    Am'd.  1863,  644. 

26,  486; 

27.  474 ; 
32.  320; 
47.  641. 

Prac.  Act,  sec.  339.  En.  April  29,  1851.  Am'd.  1855,  303; 
1863.  644. 

Cal.Rep.Git.  8.  823;  8,  619;  9.  210;  2£  240;  28.  262. 

Prac.  Act,  sec.  340.  En.  April  29,  1851. 
Prac.  Act,  sec.  341.  En.  April  29,  1851. 
Cal.Rep.Cit  8.  619;  28,  262. 

Prac.  Act,  sec.  342.    En.  April  29,  1851.    Am'd.  1864,  247. 
Cal.Rep.Cit.  8,  619;  46,  44. 

Prac.  Act,  sec.  343.    En.  April  29,  1851.    Am'd.  1854,  64. 

CaI.Rep.Cit.     17,614;     22,362;     28,163;     83,564;     33.678; 
41,442;     41,443;     45,    44;     46,     90. 

Prac.  Act,  sec.  344.  En.  April  29, 1851. 
Cal.Rep.Clt.  24,  448;  28.  297. 

Judgments  and  orders,  appeal  from:    Sec.  939. 

§  937.  Orders  made  out  of  court,  without  notice,  may  be 
reviewed  by  the  Judge.  An  order  made  out  of  court,  with- 
out notice  to  the  adverse  party,  may  be  vacated  or  modified 
without  notice,  by  the  Judge  who  made  it;  or  may  be  vacat- 
ed or  modified  on  notice,  in  the  manner  in  which  other 
motions  are  made.    En.  March  11, 1872. 

CalJtep.Clt.     68,401;     72,271;     72,272;     72,273;     72,276; 
72,276;     72,662. 

Prac.  Act,  sec.  334.    En.  April  29,  1851. 

CaLRep.Cit.       9,    19;     12,  448;     33,  390;     33.  391;     72,  873; 
72,  276. 

Orders,  generally:    Sees.  1003  et  seq. 

f  938.  Party  aggrieved  may  appeal.  Names  of  parties. 
Any  party  aggrieved  may  appeal  in  the  cases  prescribed  in 
this  title.  The  party  appealing  is  known  as  the  appellant, 
and  the  adverse  party  as  the  respondent.  En.  March  11, 
1872. 

Cal.Rep.Clt.     63,746;     66,311;     66,626;     78,    96;     79,249; 
88,  422;     83,  664;     83,  565;     88,    49;     98,  606;  102,  260; 
117,  239;  118,  503;  127,  462. 
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Prac.  Act,  sec.  385.    En.  April  29,  1851. 

Cal.Rep.Clt.  88,  640. 

Death  of  party,  effect  of:   Ante,  sec.  385. 

1939.    Within   what  time   appeal   may   be  taken.     An 

appeal  may  be  taken: 

1.  From  a  final  Judgment  in  an  action  or  special  proceed- 
ing commenced  in  the  court  in  which  the  same  is  rendered, 
within  six  months  after  the  entry  of  Judgment  But  an 
exception  to  the  decision  or  verdict,  on  the  ground  that 
it  is  not  supported  by  the  evidence,  cannot  be  reviewed 
on  an  appeal  from  Uie  Judgment,  unless  the  appeal  is 
taken  within  sixty  days  after  the  rendition  of  the  Judg- 
ment; 

2.  From  a  Judgment  rendered  on  an  appeal  from  an 
inferior  court,  within  ninety  days  after  the  entry  of  such 
Judgment; 

3.  From  an  order  granting  or  refusing  a  new  trial;  from 
an  order  granting  or  dissolving  an  injunction;  from  an 
order  refusing  to  grant  or  dissolve  an  injunction;  from  an 
order  appointing  a  receiver;  from  an  order  dissolving  or 
refusing  to  dissolve  an  attachment;  from  an  order  granting 
or  refusing  to  grant  a  change  of  the  place  of  trial;  from 
any  special  order  made  after  final  Judgment;  from  an  inter- 
locutory Judgment,  order  or  decree  hereafter  made  or 
entered  in  any  action  to  redeem  real  or  personal  property 
from  a  mortgage  thereof,  or  lien  thereon  determining  such 
right  to  redeem  and  ordering  an  accoimting;  from  an 
interlocutory  Judgment  in  actions  for  partition  of  real 
property;  and  from  an  order  confirming,  changing,  modi- 
fying, or  setting  aside  the  report,  in  whole  or  in  part,  of 
the  referees  in  actions  for  partition  of  real  property  in 
the  cases  mentioned  in  section  seven  hundred  and  sixty- 
three  of  this  code,  within  sixty  days  after  the  order  of  [or] 
interlocutory  Judgment  is  made  and  entered  in  the  minutes 
of  the  court,  or  filed  with  the  clerk.  Sn.  March  lU  1872. 
•Am'd.  1880,  61;  1897,  65;  1899,  7. 

49.  108; 


Oal.Rep.Ctt.  49.  108;  52,  662 

67.  200;  69,, 204;  72.  193 

84.  638 ;  89.  621 ;  90,  327 

118,  484 ;  118.  485 ;  119.  440 

187,  309;  137,  810;  137.  361, 

Subd.  1  —  46,  646;  62.  623 

60.  572 ;  61.  394 ;  66,  221 

T6,  854;  77,526;  80,168 


;  60.  421 ; 

;  64.611; 

;  80.  169 : 

81.  216; 

;  108,  464  i 

;  110.  174; 

;  120,  236, 

;  133,  248 ; 

;  .137,  871 ; 

;  138,  690 ; 

;  63,  746 

;  64.  619; 

;  71,  302  i 

;  72.  192; 

;  81,  2461 

;  64,488; 

66.  187; 
84,  632; 
116,  72; 

137.  SOS; 

138.  726. 
66,  46; 
76.  497; 
84.681; 
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87,412;  89,100:  90,   6 

111,   2;  111.  635;  113,  874 

123,  510 ;  127,  523 ;  128,  141 

138.108.  Subd.  3  — 52.  77 

62,  645;  63,  238;  64,  611 

71,  618 ;  77,  611 ;  91.  356 

110,  57 ;  126,  16 ;  127.  419 

131,  279 ;  132,  825 ;  182.  341 
187.  56. 


99. 

178; 

106, 

150 

117, 

228 

;  119, 

159 

129, 

46 

;  129, 

201 

53, 

26 

;  53, 

632 

65, 

221 

;  65, 

501 

99, 

410 

;  101, 

584 

129, 

46 

;  130, 

181 

138, 

108 

;  133, 

366 

107 ;  52 
122,  156 
131,  326 
57,  634 
71,  400 
106,  145 
130.  509 
134,  122 


8.  57; 

12,  281 ; 

20,  142- 

!  24, 

836; 

28,  419 ; 

31.  208; 

31,  209 

;  81, 

367; 

35,  698; 

38.  387; 

38.  424; 

;  41, 

407; 

54.  519 : 

57.  634; 

67.  204; 

;  84, 

488; 

Subd.  1- 

-42.  119. 

Subd.  2 

-42. 

119. 

43.  627 ; 

91,  356. 

Prac.  Act,  sec.  336.    En.  April  29.  1851.  ^Am'd.  1854,  64; 

1869,  140;  1863.  756;  1866.  706. 

Oal.Rep.Cit.  6.  232; 
24.  448 ;  28.  417  ; 
33,  392 ;  86,  553 ; 
42,  114 :  49.  128  ; 
122,  156;  137,  309. 
Subd.  3  —  42,  113 ; 

Effect  of  appeals:  See  sec.  946.  infra.  As  to  the  record 
on  appeals:    See  sec.  951,  post. 

Appeals,  to  supreme  court:  Post,  sees.  963-966;  to  supe- 
rior court:    Post.  sees.  974-980. 

Definition  of  Judgment:  Sec.  577;  exceptions,  need  of: 
Sees.  646,  956. 

As  to  appeal  from  Judgment  on  controversy  submitted 
-without  action:    Post.  sec.  1140. 

Orders  reylewable  on  appeal  from  Judgment:  Post,  sec. 
966. 

I  940.  Appeal,  how  taken..  An  appeal  is  taken  by  filing 
-with  the  clerk  of  the  court  in  which  the  Judgment  or  order 
appealed  from  is  entered,  a  notice  stating  the  appeal  from 
the  same,  or  some  specific  part  thereof,  and  serving  a 
similar  notice  on  the  adverse  party  or  his  attorney.  The 
order  of  service  is  immaterial,  but  the  appeal  is  ineffectual 
for  any  purpose  unless  within  five  days  after  service  of  the 
notice  of  appeal,  an  undertaking  be  filed,  or  a  deposit  of 
money  be  made  with  the  clerk,  as  hereinafter  provided,  or 
the  undertaking  be  waived  by  the  adverse  party  in  writing. 
Bn.  March  11,  1872.    Am'd.  1873-4,  336. 

52.  326 


Cal.ReiLCit.  46,  651 

56,  120;  60,  281 

66,  222 ;  67,  201 

68.  889  ;  68.  344 

72,  160;  74,  105 

80.  68 ;  81,  246 

88,698;  95,442 

109.  e03;  111,  430 

122.  889 :  124,  543 

180.  564;  131.  289 

184,  179 ;  184.  181 


48.  568 

60.  282 

68,  169 

68.  345 

75,  540 

83,  137 

99,  42 

112,  149 

128.  243 

132,  198 

134,  460 


62,  517 

68,  190 

69.  82 
75.  543 
83,  564 
99,  174 

112.  632 
129,  158 
132,  253 
137,  375. 


54.  494 

63.  280 

68.  328 

71,  296 

79.  104 

83.  565 

99,  267 

114,  42 

129,  190 

133,  362 


55.  895 

63.  385 

68,  329 

72.  159 

79.  249 

87.  243 

103,  68 

116,  494 

130,  61 

133,  363 
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Prac.  Act,  sec.  337.    En.  April  29,  1851. 

Cal.Rep.Clt.     15,884;     24.     97;     24,     98;     25.856;     29.463; 
30.183;     30.184;     38.640;     39.151;     60.282;     62,517; 
115.  884. 

Service  of  papers:     Sees.  1010-1017. 

Notice,  generally:    Post,  sees.  1010  et  seq. 

Undertaking  on  appeal,  requirements  of:  Post,  sec.  941; 
unnecessary,  w^ien:  Post,  sees.  965,  1058;  exception  to 
sureties,  time  for:    Ante,  sec.  648. 

Exceptions,  necessity  for:    Ante,  sec.  646,  post,  sec  9S6. 

As  to  the  practice  on  appeals  in  criminal  causes:  See 
Pen.  Code,  sees.  1237  et  seq. 

§  941.  Undertaking  or  deposit  on  appeal.  The  undertak- 
ing on  appeal  must  be  In  writing,  and  must  be  executed  on 
the  part  of  the  appellant,  by  at-  least  two  sureties,  to  the 
efTect  that  the  appellant  will  pay  all  damages  and  costs 
which  may  be  awarded  against  him  on  the  appeal,  or  on  a 
dismissal  thereof,  not  exceeding  three  himdred  dollars;  or 
that  sum  must  be'  deposited  with  the  clerk  with  whom  the 
Judgment  or  order  was  entered,  to  abide  the  event  of  the 
appeal.    £3n.  March  11,  1872. 


68.  884; 

69.  243; 
89.  82; 

128.  447; 
134,  63: 


Oal.Rep.Clt.  52.623;  64.184;  54.494;  68,856 

68.  385  ;  64,  232  ;  64.  475  ;  67.  215  ;  69.  242 

71.  296 ;  72,  159  ;  72,  160 ;  80.  453 ;  81,  228 

89,  38 ;  94.  567  ;  98,  626 ;  107.  195 ;  109.  603 

126.  458 ;  129.  158 ;  129.  159 ;  129.  801 ;  132,  841 

186.  674;  137,  449. 

Prac.  Act,  sec.  348.    En.  April  29,  1851. 

Cal.Rep.Cit.       7.132;       9.    89;       9.250;     15,884;     15.  8S6; 
24,     96;     82.374;     42.278;     61.388. 

Prac;  Act,  sec.  360.  En.  April  29,  1851.  Am'd.  1854,  65; 
18)55-6,  847. 

Prac.  Act,  sec.  361.    En.  April  29,  1851.    Am'd.  1854,  66. 

Prac.  Act,  sec.  362.  En.  April  29,  1851.  Am'd.  1853,  277; 
1854,  66;  1854,  73. 

Cal.Rep.Clt  28.  117. 

Undertaking  on  appeal,  filing,  time  fbr:  Sec.  940;  and 
see  sec  1054;  sufficiency  of:  Sec  954;  sureties,  paying 
judgment:     Sec.  1059. 

Deposit  with  clerk:    Sec.  948. 

Filing  new  undertaking  in  appellate  court:  See  post* 
sec.  954. 

Qualification  of  sureties:     See.  1057. 
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§  942.  Undertaking  on  appeal  from  a  money  Judgment. 
If  the  appeal  be  from  a  judgment  or  order  directing  the 
payment  of  money,  it  does  not  stay  the  execution  of  the 
Judgment  or  order  unless  a  written  undertaking  be  exe- 
cuted on  the  part  of  the  appellant,  by  two  or  more  sureties, 
to  the  effect  that  they  are  bound  in  double  the  amount 
named  in  the  Judgment  or  order;  that  if  the  Judgment  or 
order  appealed  from,  or  any  part  thereof,  be  affirmed,  or 
the  appeal  be  dismissed,  the  appellant  will  pay  the  amount 
directed  to  be  paid  by  the  Judgment  [or]  order,  or  the  part 
of  such  amount  as  to  whjch  the  Judgment  or  order  is 
affirmed,  if  affirmed  only  in  part,  and  all  damages  and  costs 
which  may  be  awarded  against  the  appellant  upon  the 
appeal,  and  that  if  the  appellant  does  not  make  such  pay- 
ment within  thirty  days  after  the  filing  of  the  remittitur 
from  the  supreme  court  in  the  court  from  which  the  appeal 
is  taken.  Judgment  may  be  entered  on  motion  of  the  re- 
spondent in  his  favor  against  the  sureties,  for  such  amount, 
together  with  the  interest  that  may  be  due  thereon,  and 
the  damages  and  costs  which  may  be  awarded  against  the 
appellant  upon  the  appeal.  If  the  Judgment  or  order  ap- 
pealed from  be  for  a  greater  amount  than  two  thousand  dol- 
lars, and  the  sureties  do  not  state  in  their  affidavits  of  Jus- 
tification accompanying  the  undertaking,  that  they  are  each 
worth  the  sum  specified  in  the  undertaking,  the  stipulation 
may  be  that  the  Judgment  to  be  entered  against  the  sure- 
ties shall  be  for  such  amounts  only  as  in  their  affidavits 
they  may  state  that  they  are  severally  worth,  and  Judgment 
may  be  entered  against  the  sureties  by  the  court  from 
which  the  appeal  is  taken,  pursuant  to  the  stipulations 
herein  designated.  When  the  Judgment  or  order  appealed 
from  is  made  payable  in  a  specified  kind  of  money  or  cur- 
rency, the  Judgment  entered  against  the  sureties  upon 
the  undertaking  must  be  made  payable  in  the  same  kind 
'  of  money  or  currency.  En.  March  11,  1872.  Am'd.  1873-4, 
836. 


Oal Jlep.Clt.  62,  628 ; 

;  64.  184 ;  64,  494 ; 

;  66,  168; 

;  67.  282; 

67,  238;  60,  619, 

;  63,  285;  63.  384 

;  67.  199 

;  67.  220 ; 

67.  681 ;  69.  242 ; 

;  69.  243 ;  71,  296 ; 

'  71,  298; 

I  72,  169 ; 

72,  160 ;  74.  50 , 

;  ■  75.  262 ;  80,  453 , 

;  81,  228 

;  83,  434 ; 

89.  83;  90,  666 

;  94.  567 ;  97,  354 ; 

;  97.  359 

;  97.  486 ; 

98.  443 :  98.  444 

;  98,  445  ;  98,  627  ; 

i  99,  284; 

;  100,  101; 

100.  102 ;  106,  414 

;  107.  195 :  110.  309 

;  115,  282 

;  116.  460 ; 

118.  114  :  124.  333 ; 

,  124,  334;  125.  354; 

127.  561 ; 

;  129,  301; 

129.  387  ;  131,  42 

;  132.  128;  132.  341, 

I  137,  460 , 

;  138,  67. 
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Prac.  Act,  sec.  349.    Bn.  April  29,  1851.    Atn'd.  1868,  eso. 

Cal.Rep.Git.  7,  182;  9,  89;  24.  96;  40.  280. 

Deposit  In  lieu  of  undertaking:   Sees.  941,  ante,  post,  94S» 
Qualification  of  sureties:    Post,  sec.  1057. 
Specified  kind  of  money:    Ante,  sec.  667. 
Stay  where  no  provision  made:    Post,  sec  949. 

§943.  Appeal  from  a  Judgment  for  delivery  of  docv* 
merits.  If  the  Judgment  or  order  appealed  from  direct  the 
assignment  or  delivery  of  documents  or  personal  property, 
the  execution  of  the  Judgment  or  order  cannot  be  stayed  by 
appeal,  unless  the  things  required  to  be  assigned  or  deliv- 
ered be  placed  In  the  custody  of  such  officer  or  receiver  as 
the  court  may  appoint,  or  unless  an  undertaking  be  entered 
into  on  the  part  of  the  appellant,  with  at  least  two  suretiefl, 
and  In  such  amount  as  the  court,  or  a  Judge  thereot  may 
direct,  to  the  effect  that  the  appellant  will  obey  the  order 
of  the  appellate  court  upon  the  appeal.  If  the  Judgment  or 
order  appealed  from  appoint  a  receiver,  the  execution  of 
the  Judgment  or  order  cannot  be  stayed  by  appeal,  unless  a 
written  undertaking  be  executed  on  the  part  of  the  appe- 
lant, with  two  or  more  sureties,  to  the  effect  that  if  such 
Judgment  or  order  be  affirmed  or  the  appeal  dismissed,  the 
appellant  will  pay  all  damages  which  the  respondent  may 
sustain  by  reason  of  such  stay,  not  exceeding  an  amount  to 
be  fixed  by  the  Judge  of  the  court  by  which  the  Judgment 
was  rendered  or  order  made,  which  amount  must  be  speci- 
fied In  the  undertaking.  If  the  Judgment  or  order  appealed 
from  direct  the  sale  of  personal  property  upon  the  fore- 
closure of  a  mortgage  thereon,  the  execution  of  the  Judg- 
ment or  order  cannot  be  stayed  on  appeal,  unless  an 
undertaking  be  entered  Into  on  the  part  of  the  appellant, 
with  at  least  two  sureties,  in  such  amount  as  the  court,  or 
the  Judge  thereof,  may  direct,  to  the  effect  that  the  appel- . 
lant  will,  on  demand,  deliver  the  mortgaged  property  to 
the  proper  officer  If  the  Judgment  be  affirmed,  or  in  default 
of  such  delivery  that  the  appellant  and  sureties  will,  on 
demand,  pay  to  the  proper  officer  the  full  value  of  such 
property  at  the  date  of  the  appeal:  En.  March  11,  1872. 
Am'd.  1880,  6;  1897,  56. 

Cal.Rep.Clt.  52.623;  54,184;  67,581;  69,242;  6^.248; 
81,228;  88,206;  89,  33;  90,  5P5 ;  94.567;  93.442; 
98.  445  ;  115.  2b2  ;  124.  333  ;  132.  341 ;  133.  866 ;  13S,  57. 
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19  844,  945 


Prac.  Act,  Bee.  350.    En.  April  29,  1851. 
Cal.Rep.Cit.  24,  96. 

Receiver:     Sec.  664. 
Undertaking:    Sec.  941, 

§  944.  Appeal  from  a  Judgment  directing  execution  of  a 
conveyance,  etc.  If  the  Judgment  or  order  appealed  from 
direct  the  execution  of  a  conyeyance  or  other  instrument^ 
the  execution  of  the  Judgment  or  order  cannot  be  stayed  by 
the  appeal  until  the  instrument  is  executed  and  deposited 
with  the  clerk  with  whom  the  Judgment  or  order  is  entered, 
to  abide  the  Judgment  of  the  appellate  court.  Ehi.  March' 
11.  1872. 

Cal.Rep.Clt.     52,623;     64.184;     67,681;     69,242;     69,243; 
81.  228 ;     89,     33 ;     90,  555 ;     94.  567 ;     98.  442 ;  116.  282 ; 
124.  333;  132,  341;  138,     57. 

Prac.  Act,  sec  351.    £n.  April  29,  1851. 

S  945.  Undertaking  on  appeal  concerning  real  property. 
If  the  Judgment  or  order  appealed  from  direct  the  sale  or 
delivery  of  possession  of  real  property,  the  execution  of  the 
same  cannot  be  stayed,  unless  a  written  undertaking  be 
executed  on  the  part  of  the  appellant,  with  two  or  more 
sureties,  to  the  effect  that  during  the  possession  of  such 
property  by  the  appellant,  he  will  not  commit,  or  suffer  ta 
be  committed,  any  waste  thereon,  and  that  if  the  Judgment 
be  affirmed,  or  the  appeal  dismissed,  he  will  pay  the  value 
of  the  use  and  occupation  of  the  property  from  the  time  of 
the  appeal  until  the  delivery  of  possession  thereof,  pursuant 
to  the  judgment  or  order,  not  exceeding  the  sum  to  be  fixed 
by  the  Judge  of  the  court  by  which  the  judgment  was 
rendered  or  order  made,  and  which  must  be  specified  in 
the  undertaking.  When  the  Judgment  is  for  the  sale  of 
mortgaged  premises,  and  the  payment  of  a  deficiency  aris- 
ing upon  the  sale,  the  undertaking  must  also  provide  for 
the  payment  of  such  deficiency.    En.  March  11, 1872. 


.     52,  623 

;  54,  184 

;  66.  444 ; 

;  71.  102 

;  71.  103 

;  71.  296 ; 

;  80,  453 , 

;  81,  228 ; 

;  84,  87 ; 

;  91,  309 

;  92,  654 

;  94.  567 ; 

;  97,  487 ; 

97,  488 ; 

98.  444 ; 

;  104,  104 

;  104,  105 

;  106.  414 : 

;  106,  419 

;  107,  195 

;  107.  198; 

:  120,  633 

;  124.  333 

;  124,  334 ; 

;  132,  841; 

134,  63 : 

136.  661 ; 

69,  243 

77,  29 

90,  655 

97.  486 

99,  637 
106,  418 
116,  461 
180,  619 

Code  Civ.  Proc.~32. 


67,  681; 
71,  299 ; 
84,  89 ; 
95.  41 ; 
98,  445 ; 


69.  242 
71,  300 
89,  33 
95,  153 
98,  627 


105,  415 ;  105,  416 
115,  282;  116,  37 
129,  301;  129,  387 
138,  57. 
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Prac.  Act,  sec.  362.    En.  April  29,  1851. 

Cal.Rep.Cit.       7,132;     24.    96;     25,846;     25,858;     25.354; 
98.  627;  105.  416. 

Mortgaged  realty,   sale  or   delivery  of  possesston  of: 
Ante,  sees.  726,  744. 
Deposit  with  clerk:    Ante.  -sees.  941,  post,  948. 
Undertaking,  how  executed:    Sec.  941,  ante. 
Qualifications  of  sureties:    Post,  sec.  1057. 
Waste:    Ante,  sees.  745,  746. 


§  946.  Stay  of  proceedings.  The  security  on  appeal  may 
be  limited  In  the  case  of  an  executor,  etc.  Whenever  an 
appeal  is  perfected,  as  provided  in  the  preceding  sections 
of  this  chapter,  it  stays  all  further  proceedings  in  the  court 
below  upon  the  Judgment  or  order  appealed  from,  or  upon 
the  matters  embraced  therein,  and  releases  from  levy 
property  which  has  been  levied  upon  under  execution 
issued  upon  such  Judgment;  but  the  court  below  may  pro- 
ceed upon  any  oUier  matter  embraced  in  the  action  and 
not  affected  by  the  order  appealed  from.  An[d]  the  court 
below  may,  in  its  discretion,  dispense  with  or  limit  the 
security  required  by  this  chapter,  when  the  appellant  is  an 
executor,  administrator,  trustee,  or  other  person  acting  in 
another's  right  An  appeal  does  not  continue  in  force  an 
attachment  unless  an  undertaking  be  executed  and  filed 
on  the  part  of  the  appellant,  by  at  least  two  sureties.  In 
double  the  amount  of  the  debt  claimed  by  him,  that  the 
appellant  will  pay  all  costs  and  damages  which  the  re- 
spondent may  sustain  by  reason  of  the  attachment.  In  case 
the  order  of  the  court  below  be  sustained;  and.  unless, 
within  five  days  after  the  entry  of  the  order  appealed  from. 
such  appeal  be  perfected.  Ehi.  March  11,  1872.  Am'd. 
1873-4.  337. 

49,  74 


Cal.Rep.Clt.  47,  585 

63.  610;  65,  333;  67,  877 

72,  578  ;  80,  63 ;  80,  392 

84,  381 :   87,  244  ;  88,  481 

99,  501 ;  99,  512  ;  99,  516 

108,  450 ;  110,  403 ;  114,  214 

120,  633;  126,  187;  132,  841 
137.  494;  137,  496. 

Prac.  Act.  sec.  353.  En.  April  29,  1851.  Am'd.  1886,  707. 
Cal.Rep.Clt.  25,  855. 


52,  77 ;  54.  494 

67,  378 ;  70.  294 

81.  228 ;  84,   9 

90.  81 ;  98,  575 

101,  584 ;  102,  657 

115,  88;  116.  493 

183.  118 ;  138.  247 


60.  626: 

72.  198; 

84,  360; 

94,  667; 
107,  539; 
116.  494; 
137.  873: 
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§  947.  Undertaking  may  be  in  one  Instrument  or  several. 
The  undertakings  prescribed  by  sections  nine  hundred  and 
forty-one,  nine  hundred  and  forty-two,  nine  hundred  and 
forty-three,  and  nine  hundred  and  forty-flye,  may  be  in  one 
instrument  or  several,  at  the  option  of  the  appellant.  En. 
March  11, 1872. 

Prac.  Act,  sec.  354.    En.  April  29,  1861. 
C&l.Rep.Cit  25,  356. 

§  948.  Justification  of  sureties  on  undertalclng  on  appeal. 
The  adverse  party  may  except  to  the  sufficiency  of  the 
sureties  to  any  of  the  undertakings  mentioned  in  sections 
nine  hundred  and  forty-one,  nine  himdred  and  forty-two, 
nine  hundred  and  forty-three,  and  nine  hundred  and  forty- 
five,  at  any  time  within  thirty  days  after  the  filing  of  such 
undertaking;  and  unless  they  or  other  sureties,  within 
twenty  days  after  the  appellant  has  been  served  with 
notice  of  such  exception.  Justify  before  a  Judge  of  the  court 
below,  or  county  clerk,  upon  five  days'  notice  to  the  re- 
spondent of  the  time  and  place  of  Justification,  execution 
€A  the  Judgment,  order,  or  decree  appealed  from  is  no 
longer  stayed;  and  in  all  cases  where  an  undertaking  is 
required  on  appeal  by  the  provisions  of  this  title,  a  deposit 
in  the  court  below  of  the  amount  of  the  judgment  appealed 
from,  and  three  hundred  dollars  in  addition,  shall  be 
equivalent  to  filing  the  undertaking;  and  in  all  cases  the 
undertaking  or  deposit  may  be  waived  by  the  written  con- 
sent of  the  respondent  En.  March  11,  1872.  Am'd.  1873-4, 
338;  1880,  6. 

Cal.Rep.ClL     62,  449 ;     64.  494 ;     60.  282  ;     65.  223 ;     68,  346 ; 
68.  347  ;     81.  228  ;     95.  419  ;      97.  354  ;     97.  359  ;     99,  501 ; 
109,  606;  110,  403;  115.  620;  130.'  620;  185.  661. 

Prac.  Act,  sec.  355.  En.  April  29,  1851.  Am'd.  1854,  65; 
1866,  708. 

CaI.Rep.CIt.  18,  669;  24.  96;  32.  375. 

Justification  of  sureties:    Ante,  sec.  495. 

f 

S  949.  Undertakings  in  cases  not  specified.  In  cases  not 
provided  for  in  sections  nine  hundred  and  forty-two,  nine 
hundred  and  forty-three,  nine  hundred  and  forty-four,  and 
nine  hundred  and  forty-five,  the  perfecting  of  an  appeal  by 
giving  the  undertaking  or  making  the  deposit  mentioned  in 
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section  nine  hundred  and  forty-one,  stays  proceedings  In 
the  court  below  upon  the  Judgment  or  order  appealed  from. 
except  where  it  directs  the  sale  of  perishable  property;  in 
which  case  the  court  below  may  order  the  property  to  be 
sold  and  the  proceeds  thereof  to  be  deposited,  to  abide  the 
Judgment  of  the  appellate  court;  and  except,  also,  where  it 
adjudges  the  defendant  guilty  of  usurping,  or  intruding 
Into,  or  unlawfully  holding  a  public  office,  civH  or  military, 
within  this  state,  and  except,  also,  where  the  order  grants, 
or  refuses  to  grant,  a  change  of  the  place  of  trial  of  an 
action.    En.  March  11, 1S72.    Ann'd.  1873-4,  408. 


Cal.Rep.Clt  62,  623 ;  63,  46 

;  64.  232 

:  67.  581 1 

;  69.  242: 

69,  243 ;  70.  636 ;  70.  637 ; 

;  78,  487 ; 

;  81.  68 : 

;  84,  381  ; 

89.  33 ;  94,  567 ;  98.  806 ; 

;  98.  444 ; 

;  111.  lU ; 

;  115.  282; 

116.  283 :  119.  636 ;  123.  446 ; 

,   124,  333 ; 

125.  628; 

126.  529 : 

129,  801 ;  131.  634 ;  182.  341 , 

;  138,  18; 

;  188,  67; 

,  188,  246. 

Prac.  Act,  sec.  356.    En.  April  29,  185L 
CalJlep.CiL  7,  182;  19,  119;  63,  46. 

§  950.    What  papers  to  be  used  on  an  appeal  from  the 
Judgment.    On  an  appeal  from  a  final  Judgment,  the  appel- 
lant must  furnish  the  court  with  a  copy  of  the  notice  of 
appeal,  of  the  Judgment  roll,  and  of  any  bill  of  exceptions 
or  statement  in  the  case,  upon  which  the  appellant  relies. 
Any  statement  used  on  motion  for  a  new  trial,  or  settled 
after  decision  of  such  motion,  when  the  motion  is  made 
upon  the  minutes  of  the  court,  as  provided  in  section' six 
hundred  and  sixty-one,  or  any  bill  of  exceptions  settled,  as 
provided  in  sections  six  hundred  and  forty-nine  or  six 
hundred  and  fifty,  or  used  on  motion  for  a  new  trial,  may 
be  used  on  appeal  from  a  final  Judgment  equally  as  upon 
appeal  from  the  order  granting  or  refusing  the  new  trial. 
En.  March  11,  1872.    Am'd.  1873-4.  838. 


Cal.Rep.Clt 

.  47.  605 ; 

;  47.  641 ;  61.  Ill ; 

;  53.  283- 

;  54.  212; 

54.  236 

;   60,  279 

;  61,  195 ;  64,  694 ; 

;  68.  838 ; 

;  68.  839; 

68,  369; 

73,  600; 

,  77,  208;   81,  899; 

81.  638 < 

;  81.  639: 

83,  160" 

I   83,  622' 

;  89,  69 ;  97.  182 ; 

,  98,  107 ; 

;  98,  109 ; 

99.  178 

;  99,  651 

;  107,  143 ;  120.  641 ; 

121,  225 ; 

122.   2; 

122,  481 ' 

;  128.  138 , 

;  128.  139 ;  128.  140 

;  132.  198 

;  133.  688. 

Prac.  Act,  sec.  846.    En.  April  29,  1851.    Am'd.  1854.  64; 
1864,  247. 

Cal.Rep.Clt.     10,  214;     14,  163;     15.  326;     25,  512;     25.  584; 
28.     59;     28.305;     28,650;     29,613;     84,    34;     77,299; 

128.  138. 

Judgment  roll:    Ante,  sec.  670. 
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Judgment,  what  orders  reviewable:    Post,  sec.  956. 
Transcript,  authentication  of:    Post,  sec  953;  contents: 
Post,  sees.  951-952. 

§  951.  What  papers  used  on  appeals  from  ordersi  except 
orders  granting  or  refusing  new  trials.  On  appeal  from  a 
Judgment  rendered  on  an  appeal,  or  from  an  order,  except 
an  order  granting  or  refusing  a  new  trial,  the  appellant 
xnuBt  furnish  the  court  with  a  copy  of  the  notice  of  appeal, 
of  the  Judgment  or  order  appealed  from,  and  of  papers 
used  on  the  hearing  in  the  court  below.  En.  March  11» 
1872.    Am*d.  1873-4,  339. 


Cal.Rep.Glt.  47,  166 ;  64,  236 


61,  195 

77,  298 

114,  62 

133,  198 


63,  233  ;  68,  338 
79,  50 ;  80,  476 
119,  383;  125,  16 
133,  868;  137,  423. 


56,  186 ;  66,  174 

69,  72;  70,  73 

81,  609 ;  100.  612 

127,  76;  128,  76 


58,  617 ; 

75,  626; 
109,  120 : 
132,  198; 


S  9Q2.  What  papers  to  be  used  on  an  appeal  from  an 
order  granting  or  refusing  a  new  trial.  On  an  appeal  from  an 
order  granting  or  refusing  a  new  trial,  the  appellant  must 
furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of  the 
order  appealed  from,  and  of  the  papers  designated  in  sec- 
tion six  hundred  and  sixty-one  of  this  code.  En.  March  11» 
1872.    Am'd.  1873-4,  339. 

CalJlep.Clt.     54,286;     54,647;     66,407;     68,    28;     69,     78; 
77,  298;     78,  385;     79,  123;     88,  149;     92,    64;  120,  236; 
128,    46;  132,  198. 

Papers  on  appeal,  generally:    Ante,  sees.  950,  951. 

S  953.  Copies  and  undertakings,  how  certified.  The 
copies  provided  for  in  the  last  three  sections  must  be  certi- 
fied to  be  correct  by  the  clerk  or  the  attorneys,  and  must 
be  accompanied  with  a  certificate  of  the  clerk  or  attorneys 
that  an  undertaking  on  appeal,  in  due  form,  has  been  prop- 
erly filed,  or  a  stipulation  of  the  parties  waiving  an  under- 
taking.   En.  March  11,  1872.    Am'd.  1873-4,  339. 

Cal.Rep.Clt.     62,644;     64,276;     64.277;     67,140;     7r.  298; 
83.  137;  109,  606;  109,  607;  111,  652;  120,  237;  128,     46; 
132,  198;  136.  676. 

Review  on  appeal:    Ante,  sec.  53. 

I  954.  When  an  appeal  may  be  dismissed.  When  not.  If 
the  appellant  fails  to  furnish  the  requisite  papers,  the  ap- 
peal may  be  dismissed;  but  no  appeal  can  be  dismissed  for 
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inBufflciency  of  the  undertaking  thereon,  if  a  good  and  suf- 
ficient undertaking,  approved  by  a  justice  of  the  saprem« 
court,  be  filed  in  the  supreme  court  before  the  hearins  upon 
motion  to  dismiss  the  appeal.    When  it  is  made  to  appear 
to  the  satisfaction  of  the  court,  or  a  Judge  thereof,  fma 
which  the  appeal  was  taken,  that  a  surety  or  sureties  upon 
an  appeal  bond  from  any  cause  has  or  have  become  Insuf- 
ficient, and  the  bond  or  undertaking  inadequate  as  security 
for  the  payment  of  the  Judgment  appealed  from,  the  last- 
named  court,  or  a  Judge  thereof,  may  order  the  giving  of  a 
new  bond  with  sufficient  sureties,  as  a  condition  to  the 
maintenance  of  the  appeal.    The  said  bond  or  undertaking 
shall  be  approved  by  the  last-named  court,  or  a  Judge  there- 
of; and  in  case  said  sureties  fail  to  Justify  before  said  last- 
named  court,  or  a  Judge  thereof,  or  fail  to  comply  with  the 
order  to  appear  and  Justify,  execution  may  issue  upon  the 
Judgment  as  if  no  undertaking  to  stay  execution  had  been 
given.    En.  March  11, 1872.    Am'd.  1895,  69. 

71,626;     72,160;  77.     S8 

89,     69;     89,  155;  96.  183 

109.  605;  110.  403;  114.     61 

126,  466 ;  128.  671 ;  129.  168 


Cal.Rep.Clt. 

52. 

449; 

54, 

521 

78,  104; 

81. 

245; 

81. 

246 

100,  336; 

107, 

143; 

109, 

603 

119,  348 ; 

119, 

349: 

126. 

458 

129.  159 ; 

136. 

620. 

§  955.  Effect  of  dismissal.  The  dismissal  of  an  appeal 
is  in  effect  an  affirmance  of  the  Judgment  or  order  appealed 
from,  unless  the  dismissal  is  expressly  made  without  pre- 
judice to  another  appeal.    En.  March  11, 1872. 

CaI.Rep.Cit.  54.  521;     80,  171;     97,  268;  128.  676. 


§  956.  What  may  be  reviewed  on  appeal  from  judgment 
Upon  an  appeal  from  a  Judgment,  the  court  may  review  the 
verdict  or  decision,  and  any  intermediate  order  or  decisiOD 
excepted  to,  which  involves  the  merits,  or  necessarily  af- 
fects the  Judgment,  except  a  decision  or  order  from  which 
an  appeal  might  have  been  taken.  En.  March  11,  1871 
Am'd.  1875-6,  92. 


Cal.Rep.Clt.  51.  Ill 

64,  623;  67,  200 

68,  339;  69,  632 

84.  r.r2  ;  <"•').  J10 

135,  132;  137,  244. 


58,550;     54,646;     66.     11;  61.195 

67,  205  ;     67,  273  ;     67.  410 :  68,  388 

70,  607  ;     76,  302 ;     77.  106 ;  84.  531 

116,     72;  130,  609;  131,  612;  134.  243 


Prac.  Act,  sec.  345.    En.  April  29,  1851. 
Cal.Rep.Clt,  34,  301;  35.  359;  67.  410;  91.  619. 
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1957.  Remedial  powers  of  an  appellate  court.  When 
tlie  judgment  or  order*  is  reversed  or  modified,  the 
appellate  court  may  make  complete  restitution  of  all  prop- 
erty and  rights  lost  by  the  erroneous  judgment  or  order,  so 
far  as  such  restitution  is  consistent  with  protection  of  a 
purchaser  of  property  at  a  sale  ordered  by  the  judgment, 
or  had  under  process  issued  upon  the  judgment,  on  the 
appeal  from  which  the  proceedings  were  not  stayed;  and 
for  relief  in  such  cases  the  appellant  may  have  his  action 
against  the  respondent,  enforcing  the  judgment  for  the 
proceeds  of  the  sale  of  the  property,  after  deducting  there- 
from the  expenses  of  the  sale.  When  it  appears  to  the 
appellate  court  that  the  appeal  was  made  for  delay,  it  may 
add  to  the  costs  such  damages  as  may  be  just  En.  March 
11»  1872.    Am'd.  1873-4,  340. 

Cal.Rep.Clt.  64.     69;  79,264;  79,608;     80,610;     91,619; 

96,  222;  96,  223;  97,  439;  105,  273;  106,  172;  120,    24'; 

124,    17;  125,     89;  128.  577;  129,  677;  131,  646;  137.  337; 

137,  888;  137.  678;  137.  684. 

Judgment  reversed:    Post,  sec.  966. 

Costs  on  appeal,  generally:  Post,  sec.  1084;  costs  below, 
etc.:  Post,  sees.  1022,  1039;  where  modification  of  judg- 
ment:   Post,  sec.  1027,  subd.  2. 

I  968.  On  Judgment  on  appeal,  remittitur  must  be  certi- 
fied to  the  clerk  of  the  court  below.  When  judgment  is 
rendered  upon  the  appeal,  it  must  be  certified  by  the  clerK 
of  the  supreme  court  to  the  clerk  with  whom  the  judgment 
roll  Is  filed,  or  the  order  appealed  from  is  entered.  In 
cases  of  appeal  from  the  judgment,  the  clerk  with  whom  the 
roll  is  filed  must  attach  the  certificate  to  the  judgment  roil, 
and  enter  a  minute  of  the  judgment  of  the  supreme  court 
on  the  docket,  against  the  original  entry.  In  cases  of 
appeal  from  an  order,  the  clerk  must  enter  at  length  in  the 
records  of  the  court  the  certificate  received,  and  minute 
against  the  entry  of  the  order  appealed  from,  a  reference 
to  the  certificate,  with  a  brief  statement  that  such  order 
has  been  afldrmed,  reversed,  or  modified  by  the  supreme 
court  on  appeal.    En.  March  11,  1872. 

CalJlep.CIt.  60,  619;  60,  621;  74.  106;  74,  107;  118.  114. 
Prac.  Act,  sec.  358.    En.  April  29,  1851. 
Cal.Rep.Clt.  8,  618;  12,  468;  16,  428;  74,  108. 
Judgment  rendered  on  appeal:    Ante,  sees.  43,  45. 
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Remittitur:  Sees.  56,  958;  judgment  becomes  final  thirtj 
days  after  it  is  filed:    See  Const.,  art  6,  sec.  2. 

§  959.  Provisions  of  this  chapter  not  applicable  to  ap- 
peals to  superior  courts.  The  proyislons  of  this  chapter  do 
not  apply  to  appeals  to  superior  courts.  En.  March  11» 
1872.    Am'd.  1880,  7. 

Gal.Rep.Glt.  119,  439 ;  122,  676. 

Appeals  to  superior  courts:    Post,  sees.  974-980. 


CHAPTER  n. 

APPEALS  TO  SXiPRBME  COURT. 

[New  chapter  II,  superseding  the  original  chapter  H 
was  adopted  March  26,  1880.    Amendments  1880,  p.  14.] 

1963.     When  an  appeal  may  be  taken. 
964.     Appeals;  in  what  cases  appealed  from  Justices'  courts. 
965.     Appeals  by  executors  and  administrators. 
§  966.    Acts   of  executors   and  administrators,   wbsre  appointmeBt 
vacated. 

§  963.  When  an  appeal  may  be  taken.  An  appeal  maj 
be  taken  to  the  supreme  court,  from  a  superior  court,  in 
the  following  cases: 

1.  From  a  final  judgment  entered  in  an  action,  or  special 
proceeding,  commenced  in  a  superior  court,  or  brought  into 
a  superior  court  from  another  court; 

2.  From  an  order  granting  or  refusing  a  new  trial,  or 
granting  or  dissolving  an  injimction,  or  refusing  to  grant 
or  dissolve  an  injunction,  or  appointing  a  receiver,  or  dis- 
solving or  refusing  to  dissolve  an  attachment,  or  changing 
or  refusing  to  change  the  place  of  trial,  from  any  special 
order  made  after  final  Judgment,  from  any  interlocutory 
judgment,  order,  or  decree  hereafter  made  or  entered  in 
actions  to  redeem  real  or  personal  property  from  a  mort- 
gage thereof,  or  lien  thereon,  determining  such  right  to 
redeem,  and  directing  an  accounting;  and  from  such  inter- 
locutory judgment  in  actions  for  partition  as  determines  the 
rights  and  interests  of  the  respective  parties,  and  directs 
partition  to  be  made; 

3.  From  a  judgment  or  order  granting  or  refusing  to 
grant,  revoking  or  refusing  to  revoke,  letters  testamentary. 
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or  of  administration,  or  of  guardianship;  or  admitting  or 
refusing  to  admit  a  will  to  probate,  or  against  or  in  favor 
of  the  validity  of  a  will,  or  revoking  or  refusing  to  revoke 
the  probate  thereof;  or  against  or  in  favor  of  setting  apart 
property,  or  making  an  allowance  for  a  widow  or  child;  or 
against  or  in  favor  of  directing  the  partition,  sale,  or  con- 
veyance of  real  property,  or  settling  an  account  of  an 
executor,  administrator,  or  guardian;  or  refusing,  allowing, 
or  directing  the  distribution  or  partition  of  an  estate,  or 
any  part  thereof,  or  the  payment  of  a  debt,  claim,  or  legacy, 
or  distributive  shar^;  or  confirming  or  refusing  to  confirm 
a  report  of  an  appraiser  or  appraisers  setting  apart  a 
homestead.  En.  March  11, 1872.  Am'd.  1S80,  14;  1889,  324; 
1897,  209;  1899,  8;  1900-01,  85. 


Cal  Jlep.Clt.  45,  246 , 

;  60,  412 

;  62.  616; 

;  72.  489 

;  74.  218/ 

&1.  366;  98,  640 

;  99.  269 

;  112,  118 

;  116.  72 

;  188.  19ft. 

Subd.  1  —  98.  661 

;  118.  256 

;  122,  534 

;  125,  241 

;  131.  612  . 

133,  688, 

;  135.  14, 

;  135.  132. 

Subd.  2 

—  56,  11 

;  65,  189  i 

77.  648 

;  78.  88 

;  82,  35 

I  88,  815; 

;  93,  418 

;  98,  638; 

98,  639  i 

;  110.  40; 

;  110.  57 

;  111.  214; 

,   119.  489 

;  119.  440 ; 

122,  96, 

;  130.  509 , 

;  134.  122 

;  136,  676; 

137.  56. 

Subd.  3— 

56,  209 

;  60.  233 , 

;  65.  333 

;  67,  457 

;  68.  133 

;  70,  149 ; 

71,  328; 

;  72.  488 ; 

;  73,  203 

;  74.  206; 

;  74.  217 

;  75.  421 ; 

80,  170 ; 

;  82.  10 

;  82,  162 

;  83.  326, 

;  83.  619 

;  83.  620 ; 

84,  698; 

;  86.  69 ; 

I  86.  653, 

;  88,  313 ; 

88,  314 ; 

I  90,  78 ; 

94.  358; 

;  88.  605 , 

I  102.  657 

;  106.  431 ; 

,  109.  646; 

;  110.  567 ; 

111.  271 ; 

117.  607 : 

118,  266 ; 

119.  582 : 

120,  697 ; 

,  121,  379; 

121.  893; 

»  128.  311; 

128,  312 

;  180.  344; 

131.  429 ; 

133,  222. 

Prac.  Act,  sec.  347.    En.  April  29,  1861.    Am'd.  1854,  64; 
1868,  756;  1866,  707. 

Cal.Rep.CIt.  7,  253;  9.  19;  17.  517;  24.  837;  24,  448; 
28.  320 ;  81,  208 ;  81,  867 ;  33,  390 ;  33,  391 ;  33,  392 ; 
85,290;     87,    28;     41,642;     42,114;     42.390;     64,623. 

Prob.  Act,  sec.  297.    En.  April  22,  1850.    Rep.  1851,  489. 
Bn«  1851,  448.    Am'd.  1855.  301;  1861,  654. 
GalJlep.Cit.  80,  111;  45.  259. 

Prob.  Act,  sec.  298.    En.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1861,  448.    Am'd.  1855,  301. 
Gal.Rep.Cit.  84.  685. 

Prob.  Act,  sec.  299.    En.  April  22,  1860.    Rep.  1851,  489. 
Bn.  1861,  448.    Am'd.  1855,  301. 
Cal.Rep.Cit.  26,  614 ;  46.  260. 

Prob.  Act,  sec.  300.    En.  April  22,  1860.    Rep.  1851,  489. 
Sn.  1851,  448.    Am'd.  1855,  302. 
Cal.Rep.Cit.  25,  614;  84.  686. 
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Prob.  Act,  sec.  301.  En.  April  22,  1850.  Rep.  1851,  4S9. 
En.  1851,  448.    Am'd.  1855,  302;  1861,  655. 

Appeal  from  final  Judgment:  Ck}mpare  sec.  939,  subd.  1, 
ante. 

Appeals  from  orders:    Compare  sec.  939,  subd.  3,  ante. 

Appeals  from  probate  decisions,  generally:  Post,  sees. 
1714,  1715;  special  administration,  granting,  no  appeal: 
Post,  sec.  1413. 

Appeals  in  criminal  cases:  See  sec  62,  ante,  and  Pen. 
Ck)de,  sees.  1237,  1238. 

§  964.  Appeals;  in  what  cases  appealed  from  Justices' 
courts.  The  foregoing  section  does  not  apply  in  cases  ap- 
pealed from  Justices',  police,  or  other  inferior  courts,  except 
cases  of  forcible  entry  and  detainer,  and  cases  involTing 
the  title  or  possession  of  real  property,  or  the  legality  of 
any  tax,  impost,  assessment,  toll,  or  municipal  fine,  or  in 
which  the  demand,  exclusive  of  interest,  or  the  value  of  the 
property  in  controversy,  amounts  to  three  hundred  dollars. 
En.  Stats.  1880,  15. 

Cal.Rep.Clt.  58,  356 ;  110.  40 ;  119,  439. 

Appeals  to  superior  court:    Post,  sees.  974  et  seq. 
Forcible  entry  and  detainer,  concurrent  Jurisdiction  ci 
Justices'  courts:    Ante,  sec.  113,  subd.  1. 

S  965.  Appeals  by  executors  and  administrators.  When 
an  executor,  administrator,  or  guardian,  who  has  given  an 
official  bond,  appeals  from  a  Judgment,  or  order  of  the 
superior  court  made  in  the  proceedings  had  upon  the  estate 
of  which  he  is  executor,  administrator,  or  guardian,  his 
official  bond  shall  stand  in  the  place  of  an  undertaking  oa 
appeal;  and  the  sureties  thereon  shall  be  liable  as  on  sach 
undertaking.    En.  Stats.  1880,  15. 

Cal.Rep.Cit.  80,  63;  88,  481;  89,  155;  102,  657;  127.  451. 

Probate  appeals:    Ante,  sec.  963,  subd.  3. 

S  966.  Acts  of  executors  and  administrators,  where  a^ 
pointment  vacated.  When  the  Judgment  or  order  appointing 
an  executor,  or  administrator,  or  guardian,  is  reversed  on 
appeal,  for  error,  and  not  for  want  of  Jurisdiction  of  the 
court,  all  lawful  acts  in  administration  upon  the  estate 
performed  by  such  executor,  or  administrator,  or  guardiao. 
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It  he  have  aualifiea,  are  as  valid  as  if  such  judgment  or 
order  had  been  affirmed.  En.  March  11,  1872.  Am'd.  1873-4, 
340;  1880,  15. 

Prac.  Act,  sec  359.    En.  April  29,  1851.    Am'd.  1853,  277; 
1854,  65;  1854,  73;  1865-6,  846. 
Cal.Rep.Cit.  42,  61;  42,  60;  42.  72., 

Appointment    of    executor,    etc.,    appeal    from:      Sec. 
963,  subd.  3. 

Restitution  on  reversal,  etc.:    Sec.  957. 

|§  967,  968.    No  such  sections. 

I  969.    En.  March  11, 1872.    Am'd.  1873-4,  341;  1877-8, 104. 
Rep.  1880,  64. 

Cal Jlep.CIt.  50,  294 ;  61,  665 ;  54.  228 ;  65.  211 ;  55,  311 ; 
56.  408;  56,  409;  66.  410;  88,  314.  SubdL  6  —  61,  168. 
Subd.  8  —  88,  316. 

%  970.    En.  March  11,  1872.    Rep.  1880,  64. 
Cal.Rep.Clt.  61.  168. 

$971.    En.  March  11,1872.  Am'd.  1873-4, 341.   Rep.  1880, 64. 


CHAPTER  IIL 

[New  chapter  III.  superseding  the  original  chapter  III. 
was  adopted  March  26,  1880,  amendments  1880,  p.  14.] 

APPEALS  TO  SUPERIOR  COURTS. 

$  974.  Appeal  from  judgment  of  justice's  or  police  court. 

i  975.  Appeal  on  questions  of  law,  statement. 

S  976.  Appeal  on  questions  of  fact,  or  law  and  fact. 

I  977.  Transmission  of  papers  to  appellate  court. 

)  978.  Undertaking  on  appeal. 

i  979.  Stay  of  proceedings  on  filing  undertaking. 

I  980.  Powers  of  superior  court  on  appeal. 

§  974«  Appeal  from  Judgment  of  Justice's  or  police  court. 
Any  party  dissatisfied  with  a  judgment  rendered  in  a  civil 
action  in  a  police  or  Justice's  court,  may  appeal  therefrom 
to  the  superior  court  of  the.  county,  at  any  time  within 
thirty  days  after  the  rendition  of  the  judgment  The  appeal 
is  taken  by  filing  a  notice  of  appeal  with  the  justice  or 
judge,  and  serving  a  copy  on  the  adverse  party.  The  notice 
must  state  whether  the  appeal  is  taken  from  the  whole  or 
a  part  of  the  judgment,  and  if  from  a  part,  what  part,  and 
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whether  the  appeal  Is  taken  on  questions  of  law  or  fact,  or 

both.    En.  March  11,  1872.    Am'd.  1880,  15. 

Cal.Rep.CIt.  60.610;  68.178;  60.803;  68.  25;  70.528; 
71.661;  72.  88;  78.104;  86.  76;  88.466;  88.466; 
90.  871;  102.  180;  118.  438;  119.  440. 

Prac.  Act,  sec  624.  En.  April  29, 1851.  Am'd.  1853,  280; 
a854,  70;  1854,  73. 

C&l.Rep.Clt.  9.  678. 

Prac  Act,  sec.  640.    En.  April  29,  1851. 

Notice  of  appeal,  service  on  adverse  partj:  See  sees. 
1010  et  seq. 

S  975.  Appeal  on  questions  of  law,  statement.  When  a 
party  appeals  to  the  superior  court  on  questions  of  law 
alone,  he  must,  within  ten  days  from  the  rendition  of 
Judgment,  prepare  a  statement  of  the  case  and  file  the 
same  with  the  justice  or  Judge.  The  statement  must  con- 
tain the  grounds  upon  which  the  party  intends  to  rely  on 
the  appeal,  and  so  much  of  the  evidence  as  may  be  neces- 
sary to  explain  the  grounds,  and  no  more.  Within  ten  days 
after  he  receives  notice  that  the  statement  is  filed,  the 
adverse  party,  if  dissatisfied  with  the  same,  may  file  amend- 
ments. The  proposed  statement  and  amendments  must  be 
settled  by  the  Justice  or  Judge,  and  if  no  amendment  be 
filed,  the  original  statement  stands  as  adopted.  The  state- 
ment thus  adopted,  or  as  settled  by  the  Justice  or  Judge* 
with  a  copy  of  the  docket  of  the  Justice  or  Judge,  and  all 
motions  filed  with  him  by  the  parties  during  the  trial,  and 
the  notice  of  appeal,  may  be  used  on  the  hearing  of  the 
appeal  before  the  superior  court.  £:n.  March  11,  1872. 
Am'd.  1880,  16. 

CaI.Rep.Clt.  69.  474 ;  68.  436 ;  108.  189 ;  124.  470. 

Prac  Act,  sec  625.  En.  April  29,  1851.  Rep.  1853,  280. 
En.  1854,  70.  Am'd.  1855,  198. 

Cal.Rep.Cit.  8.  618;  9.  678;  19,  80. 

Settlement  of  statement  on  appeal:    Ante,  sec.  650. 

§976.  Appeal  on  questions,  of  facti  or  law  and  fact. 
When  a  party  appeals  to  the  superior  court  on  questions  of 
fact,  or  on  questions  of  both  law  and  fact,  no  statement 
need  be  made,  but  the  action  must  be  tried  anew  in  the 
superior  court.    En.  March  11,  1872.    Am'd.  1880,  16. 

Cal.Rep.Cit.     59.  474;     66.  494;     68,  246;  106.  693;  124.  469; 
131.  218;  132.  701. 
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Prac.  Act,  sec.  626.    En.  April  29,  1851.    Am'd.  1853,  280; 
1864,  70;  1854,  73. 
Gal.Rep.Cit.  8,  518. 

Conduct  of  trial:    Post,  sec.  980. 

S977.    Transmission  of  papers  to  appellate  court.    XTpon- 

recelTlng:  the  notice  of  appeal,  and  on  payment  of  the  fees 

of  the  Justice  or  Judge,  payable  on  appeal  and  not  included 

in  the  Judgment,  and  filing  and  undertaking  as  required  in 

the   next   section,   and   after   settlement  or   adoption  of 

statement,  if  any,  the  justice  or  Judge  must,  within  five 

days,  transmit  to  the  clerk  of  the  superior  court,  if  the 

appeal  be  on  questions  of  law  alone,  a  certified  copy  of  his 

docket,  the  statement  as  admitted  or  as  settled,  the  notice 

of  appeal,  and  the  undertaking  filed;  or,  if  the  appeal  be  on 

questions  of  fact,  or  both  law  and  fact,  a  certified  copy  of 

his   docket,  the  pleadings,  all  notices,  motions,  and  all 

other  papers  filed  in  the  cause,  the  notice  of  appeal,  and 

the  undertaking  filed;   and  the  justice  or  Judge  may  be 

compelled  by  the  superior  court,  by  an  order  entered  upon 

motion,  to  transmit  such  papers,  and  may  be  fined  for 

neglect  or  refusal  to  transmit  the  same.    A  certified  copy 

of  such  order  may  be  served  on  the  justice  or  judge  by  the 

party  or  his  attorney.    In  the  superior  court,  either  party 

may  hare  the  benefit  of  all  legal  objections  made  in  the 

Justice's  or  police  court    En.  March  11,  1872.    Am'd.  1880, 

16;  1897,  210. 

Cal.Rep.Cit.     69,  474;     86,  482;  102,  179;  102,  180;  102,  188; 
124,  469. 

Prac.  Act,  sec.  627.  En.  April  29,  1851.  Am'd.  1853,  280; 

1854,  70;  1854,  73;  1855,  198. 

Cal.Rep.Cit.   5,  90;   8.518;   9,  18;   9,572;   9,573; 
25,  211;  102,  181. 

§978.  Undertaking  on  appeal.  An  appeal  from  a  jus- 
tice's or  police  court  is  not  effectual  for  any  purpose,  unless 
an  undertaking  be  filed  with  two  or  more  sureties  in  the 
sum  of  one  hundred  dollars  for  the  payment  of  the  costs 
on  the  appeal;  or,  if  a  stay  of  proceedings  be  claimed,  in  a 
sum  equal  to  twice  the  amount  of  the  judgment.  Including 
costs,  when  the  Judgment  is  for  the  payment  of  money;  or 
twice  the  value  of  property,  including  costs,  when  the 
judgment  Is  for  the  recovery  of  specific  personal  property* 

Code  CiT.  Process. 
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and  must  be  conditioned,  when  the  action  is  for  the  recov- 
ery of  money,  that  the  appellant  will  pay  the  amount  of  the 
Judgment  appealed  from,  and  all  costs,  if  the  appeal  be 
withdrawn  or  dismissed,  or  the  amount  of  any  Judgment 
and  all  costs  that  may  be  recovered  against  him  in  the 
action  In  the  superior  court.  When  the  action  is  for  the 
recovery  of  or  to  enforce  or  foreclose  a  lien  on  speciilc 
personal  property,  the  undertaking  must  be  conditioned 
that  the  appellant  will  pay  the  Judgment  and  coats 
appealed  from,  and  obey  the  order  of  the  court  made 
therein,  if  the  appeal  be  withdrawn  or  dismissed,  or  any 
Judgment  and  costs  that  may  be  recovered  against  him  in 
said  action  in  the  superior  court,  and  will  obey  any  order 
made  by  the  court  therein.  When  the  judgment  appealed 
from  directs  the  delivery  of  possession  of  real  property, 
the  execution  of  the  same  cannot  be  stayed  unless  a  writ- 
ten undertaking  be  executed  on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  the  effect  that  during  the 
possession  of  such  property  by  the  appellant,  he  will  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon,  and 
that  if  the  appeal  be  dismissed  or  withdrawn,  or  the  Judg- 
ment affirmed,  or  Judgment  be  recovered  against  him  in 
the  action  in  the  superior  court,  he  will  pay  the  value  of  the 
use  and  occupation  of  the  property  from  the  time  of  the 
appeal  until  the  delivery  of  possession  thereof;  or  that  he 
will  pay  any  Judgment  and  costs  that  may  be  recovered 
against  him  in  said  action  in  the  superior  court,  not  exceed- 
ing a  sum  to  be  fixed  by  the  justice  of  the  court  from  which 
the  appeal  is  taken,  and  which  sum  must  be  specified  in 
the  undertaking.  A  deposit  of  the  amount  of  the  judgment, 
including  all  costs  appealed  from  or  of  the  value  of  the 
property,  including  all  costs  in  actions  for  the  recovery  of 
specific  personal  property,  with  the  Justice  or  Judge,  is 
equivalent  to  the  filing  of  the  undertaking,  and  in  such 
cases,  the  justice  or  judge  must  transmit  the  money  to  the 
clerk  of  the  superior  court,  to  be  by  him  paid  out  on  the 
order  of  the  court.  The  adverse  party  may  except  to  the 
sufficiency  of  the  sureties  within  five  days  after  the  filing 
of  the  undertaking,  and  unless  they  or  other  sureties 
Justify  before  the  Justice  or  Judge  within  five  days  there- 
after, upon  notice  to  the  adverse  party,  to  the  amounts 
stated  in  their  affidavits,  the  appeal  must  be  regarded  as  if 
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BO  siich  undertaking  had  been  given.    En.  March  11,  1872. 

Am'd.  1880,  16. 

Cal.Rep.ett.  47.606;  66,     88;  68,178;  61,838;  67,     69; 

67,115;  68,     25;  71.661;  86,     76;  86,     76;  88,465; 

88,  466 ;  90,  870 ;  80,  872 ;  88,     43 ;  102,  180 ;  106,    48 ; 
118,  442. 

Prac.  Act,  see.  628.    En.  April  29,  1851.    Am'd.  1853,  280; 
1854,  70;  1854,  73;  1855,  198;  1860,  305. 
Cal.Rep.Clt.  9,  678;  82,  60. 

Undertaking  on  appeal:    Compare,  sec.  941,  ante. 
Sureties,   Justification:     Ante,   sec   948;    qualification: 
Post,  sec.  1057. 

t  979.  Stay  of  proceedings  on  filing  undertaking.  If  an 
execution  be  issued  on  the  filing  of  the  undertaking  staying 
proceedings,  the  Justice  or  Judge  must,  by  order,  direct 
the  officer  to  stay  all  proceedings  on  the  same.  Such  officer 
must,  upon  payment  of  his  fees  for  services  rendered  on  the 
execution,  thereupon  relinquish  all  property  levied  upon, 
and  deliver  the  same  to  the  Judgment  debtor,  together  with 
all  moneys  collected  from  sales  or  otherwise.  If  his  fees 
be  not  paid,  the  officer  may  retain  so  much  of  the  property 
or  proceeds  thereof  as  may  be  necessary  to  pay  the  same. 
Bn.  March  11, 1872.    Am'd.  1880,  17. 

CaLRep.Cit.  66,  84;  68,  179;  90,  370;  98,  44;  186,  184. 

Prac.  Act,  sec.  629.    E2n.  April  29,  1851. 

S  980.  Powers  of  superior  court  on  appeal.  Upon  an 
appeal  heard  upon  a  statement  of  the  case,  the  superior 
court  may  review  all  orders  affecting  the  Judgment  ap- 
pealed from,  and  may  set  aside,  or  confirm,  or  modify  any 
or  all  of  the  proceedings  subsequent  to  and  dependent  upon 
such  Judgment,  and  may,  if  necessary  or  proper,  order  a 
new  trial.  When  the  action  is  triec)  anew  on  appeal,  the 
trial  must  be  conducted  in  all  respects  as  other  trials  In 
the  superior  court.  The  provisions  of  this  code  as  to  chang- 
ing the  place  of  trial,  and  all  the  provisions  as  to  trials  in 
the  superior  court,  are  applicable  to  trials  on  appeal  in  the 
superior  court.  For  a  failure  to  prosecute  an  appeal,  or 
unnecessary  delay  in  bringing  it  to  a  hearing,  the  superior 
court,  after  notice,  may  order  the  appeal  to  be  dismissed, 
with  costs;  and  If  it  appear  to  such  court  that  the  appeal 
was  made  solely  for  delay.  It  may  add  to  the  costs  such 
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damages  as  may  be  Just,  not  ezceedinc:  twentjr-ftre  per 

cent  of  the  Judgment  appealed  from.    Judgments  rendarad 

In  the  superior  court  on  appeal  shaU  have  the  same  Uucb 

and  effect,  and  may  be  enforced  In  the  same  manner,  u 

Judgments  in  actions  commenced  in  the  superior  ooort 

En.  March  11,  1872.    Am'd.  1880,  17. 

C&l.Rep.Clt.     60,610;     69,476;     66.    46;     66.494;     66.  SSS; 
71,667;     71,582;     77,807;     84,      9;     86.  4S2;     94.  3M; 
119,  441;  124.  473. 

Prac.  Act,  sec.  367.    En.  April  29,  1851.    Am'd.  1854»  61 
C&LRep.CIt  8,  618;  9,  678;  40.  647. 

Amendments:    Ante,  sec.  473. 

Trial  de  novo:    See  ante,  sec.  976. 

New  trial:    Ante,  sees.  656  et  seq. 

The  foregoing  sections  end  chapter  3,  which,  with  chapter 
2  of  title  13  of  part  2,  was  entirely  amended,  and  the  fore- 
going chapters,  2  and  3,  adopted  as  substitutes  therefor,  by 
act  approved  March  26,  1880;  Amendments  1880,  14  (Bsa. 
ed.  62) ;  took  effect  immediately;  repealed  all  acts  and  paiti 
of  acts  in  conflict  therewith. 


CHAPTERS  IV,  V. 

Chapters  4  and  5,  of  title  13  of  part  2,  and  each  sad 
every  section  thereof,  relating  to  appeals  from  probate 
courts  and  appeals  to  county  courts,  were  repealed  by  act 
approved  April  15,  1880;  Amendments  1880,  64  (Ban.  ed. 
238). 

The  act  is  as  follows: 

An  act  to  repeal  chapters  four  and  five,  of  title  thlrteea, 
of  part  two,  of  the  Code  of  Civil  Procedure,  and  each  and 
every  section  of  said  chapters  four  and  five,  relating  to 
appeals  in  civil  actions.    [Approved  April  16,  1880.] 

The  people  of  the  state  of  California,  represented  in 
senate  and  assembly,  do  enact  as  follows: 

S  1.  Chapters  four  and  five,  of  title  thirteen,  of  part  t^ro. 
of  the  Code  of  Civil  Procedure,  and  each  and  every  8e^ 
tion  of  said  chapters  four  and  five  [sees.  969-980],  are  here* 
by  repealed. 

S  2.    This  act  shall  take  effect  immediately. 
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TITLE     XIV. 

OF  MISCELLANEOUS  PROVISIONS. 

Chapter  X.    Prooeedings   Against  Joint  Debtors,   §8   989- 

994. 
II.    Offer  of  the  Defendant  to  Compropilse,  8  9^7. 
ni.    Inspection  of  Writings,  6  1000. 

IV.  Motions  and  Orders,  88  1003-1007. 

V.  Notices,  and  Filing  and  Seryice  of  Papers,  8t 

1010-1017. 
VI.     Of  Costs,  8i  1021-1039. 
VIL    General  Provisions,  8  §1045-1059. 

CHAPTER  L 

PROCEEDINGS  AGAINST   JOINT   DEBTORS. 

8  889.  Parties  not  summoned  in  action  on  joint  contract  may  ba 
summoned  after  Judgment. 

990.  Summons  in  that  case,  what  to  contain,  and  how  served 

981.  Affidayit  to  accompany  summons. 

992.  Answer,  when  filed  and.  what  it  may  contain. 

993.  What  constitute  the  pleadings  in  the  case. 
894.  Issues,  how  tried.    Verdict*  what  to  be. 

S  9S9.  Parties  not  summoned  In  action  on  joint  con- 
tract may  be  summoned  after  Judgment.  WTien  a  judg- 
ment is  recovered  against  one  or  more  of  several  persons, 
jointly  indebted  upon  an  obligation,  by  proceeding,  as 
provided  in  section  four  hundred,  and  fourteen,  those 
who  were  not  originally  served  with  the  summons,  and 
did  not  appear  to  the  action,  may  be  summoned  to  show 
cause  why  they  should  not  be  bound  by  the  judgment  in 
the  same  manner  as  though  they  had  been  originally 
served  with  the  summons.    En.  March  11,  1872. 

Cal.Rep.Clt.  67.  26;  69.  458;  69.  621;  70,  X14. 

Prac.  Act,  sec.  368.    En.  April  29,  1851. 
Cal.Rep.Cit.  89.  98. 

Cognate  provisions:  Ante,  sees.  383,  414,  579. 
Joining  persons  severally  liable  upon  instrument:  Ante, 
Bee.  883. 
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Summons  served  on  one  defendant  out  of  several,  ptais- 
tUt  may  proceed  against  him  alone:  Ante,  sec  414. 

Judgment  against  some  defendants,  proceeding  em- 
tinuing  against  others:  Ante,  sec.  679. 

Release  of  one  joint  debtor  does  not  discharge  othere: 
Civ.  Code,  sec.  1543. 

S  990.  Summons  In  that  case,  what  to  contain,  and  ho« 
served.  The  summons,  as  provided  in  the  last  sectloB, 
must  describe  the  Judgment,  and  require  the  person  tsumr 
moned  to  show  cause  why  he  should  not  be  bound  by  ix. 
and  must  be  served  in  the  same  manner  and  retnmaUe 
within  the  same  time  as  the  original  summons.  It  is  ooc 
necessary  to  file  a  new  complaint.    En.  March  11,  1S72. 

Prac.  Act,  sec.  369.    E2n.  April  29,  1851. 
Summons,  contents,  service,  etc.:   Ante,  sees.  407,  419 
et  seq. 

8  991.  Affidavit  to  accompany  summons.  The  summOBi 
must  be  accompanied  by  an  affidavit  of  the  plaintiff,  lilt 
agent,  representative,  or  attorney,  that  the  judgment,  or 
some  part  thereof,  remains  unsatisfied,  and  must  spedtf 
the  amount  due  thereon.    En.  March  11,  1872. 

Prac.  Act,  sec  370.    En.  April  29,  1851. 

§992.    Answer,  when  filed   and  what  it  may  contain. 

Upon  such  summons,  the  defendant  may  answer  wlthia 
the  time  specified  therein,  denying  the  judgment,  or  settlsg 
up  any  defense  which  may  have  arisen  subsequently:  or 
he  may  deny  his  liability  on  the  obligation  upon  which  tbe 
judgment  was  recovered,  except  a  discharge  from  suck 
liability  by  the  statute  of  limitations.    En.  March  11, 1871 

Prac.  Act,  sec.  371.    En.  April  29,  1851. 
Answer,  generally:   Ante.  sec.  437. 

8  993.  What  constitute  the  pleadings  in  the  case.  If  tie 
defendant,  in  his  answer,  deny  the  judgment,  or  set  up  any 
defense  which  may  have  arisen  subsequently,  the  sunt 
mons,  with  the  affidavit  annexed,  and  the  answer,  coa- 
stltute  the  written  allegations  In  the  case;  if  he  deny  his 
liability  on  the  obligation  upon  which  the  judgment  wis 
recovered,  a  copy  of  the  original  complaint  and  Jadgment. 
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tbe  summons,  with  the  affidavit  annexed,  and  the  answer, 
constitute  such  written  allegations.    En.  March  11,  1872. 

Prac.  Act,  sec.  372.    En.  April  29,  1851. 

SS94.  Issues,  how  tried.  Verdict,  what  to  be.  The 
issues  formed  may  be  tried  as  in  other  cases;  but  when 
tlie  defendant  denies,  in  his  answer,  any  liability  on  the 
olyligation  upon  which  the  judgment  was  rendered,  if  a  ver- 
dict be  found  against  him  it  must  be  for  not  exceeding 
th.e  amount  remaining  unsatisfied  on  such  original  judg- 
ment, with  interest  thereon.    En.  March  11, 1872. 

Cal.Rep.Cit.  67.  26;  69,  458. 

Prac.  Act,  sec.  373.    En.  April  29,  1861. 

CaLRep.Clt.  39,  98. 

Trial:  Ante;,  sees.  607-645. 


CHAPTER  IL 

OFFKR  OF  THB  DEFENDANT  TO  COMPROMISB. 

I  987.    Proo«edlng8  on  offer  of  the  defendant  to  compromlae  after 

suit  brought. 

S  997.  Proceedings  on  offer  of  the  defendant  to  com- 
promise after  suit  brought.  The  defendant  may,  at  any 
tiixke  before  the  trial  or  Judgment,  iS^rte  upon  the  plaintiff 
an  offer  to  allow  judgment  to  be  taken  against  him  for  the 
sum  or  property,  or  to-  the  effect  therein  specified.  If  the 
plaintiff  accept  the  offer,  and  give  notice  thereof,  within 
five  days,  he  may  file  the  offer,  with  proof  of  notice  of 
acceptance,  and  the  clerk  must  thereupon  enter  judg- 
ment accordingly.  If  the  notice  of  acceptance  be  not  given, 
the  offer  is  to  be  deemed  withdrawn,  and  cannot  be  given 
in  evidence  upon  the  trial;  and  if  the  plaintiff  fail  to  ob- 
tain a  more  favorable  judgment,  he  cannot  recover  costs, 
but  must  pay  the  defendant's  costs  from  the  time  of  the 
offer.    En.  March  11,  1872.    Am'd.  1873-4,  341. 

GalJlep.Clt.     61,    71 ;     61,  253 ;     61,  268 ;     72,  396 ;     84,  216 ; 
107,  822. 

'   Prac.  Act,  sec.  890.    En.  April  29,  1851. 

Offer,  not  an  admission:  Post,  sec.  2078;  equivalent  to 
tender:  Post,  sec.  2074. 

Judgment,  by  confession:   Post,  sec.  1132. 
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CHAPTER  in. 
mSPBCTION  OF  WRITINGS. 

8  1000.    A  party  may  demand  Inspection  and  copy  of  a  book.  papv. 

etc 

§  1000.  A  party  may  demand  Inspection  and  copy  off  a 
book,  paper,  etc.  Any  court  In  which  an  action  Is  pendlsfr 
or  a  judge  thereof,  may,  upon  notice,  order  either  pazty  to 
give  to  the  other,  within  a  specified  time,  an  inspection  sad 
copy,  or  permission  to  take  a  copy,  of  entries  of  acooonts  la 
any  book,  or  of  any  document  or  paper  in  his  possession,  or 
under  his  control,  containing  evidence  relating  to  the  me^ 
its  of  the  action,  or  the  defense  therein.  If  compliance 
with  the  order  be  refused,  the  court  may  exclude  the  es- 
tries  of  accounts  of  the  book,  or  the  document,  or  paper 
from  being  given  in  evidence,  or  if  wanted  as  evidence  by 
the  party  applying,  may  direct  the  jury  to  presume  them  to 
be  such  as  he  alleges  them  to  be;  and  the  court  may  also 
punish  the  party  refusing  for  a  contempt  This  section  ii 
not  to  be  construed  to  prevent  a  party  from  compelllog 
another  to  produce  books,  papers,  or  documents,  when  ha 
is  examined  as  a  witness.  En.  March  11,  1872.  AmU 
1878-4,  342;  1880,  72. 

CalJlep.Cit.  106,  618;  106,  620;  126,  289;  136.  887. 

Prac.  Act,  sec  446.    En.  April  29,  1861. 
OaLRep.Clt.  9,  88. 

Items  of  an  account:  Ante,  sec.  464. 
Compelling  production  of  books,  etc.:    Post» 
0t  seq.;  see,  also,  post,  sees.  1988,  1939. 
Contempt:  Fo8t»  sees.  1209  et  seq. 
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CHAPTER  IV. 

MOTIONS  AND  ORDERS. 

1003.  Order  and  motion  defined. 

1004.  Motions  and  orders,  where  made. 
1006.     Notice  of  motion,  at  what  time  to  be  given. 

1006.  Transfer  of  motions  and  orders  to  show  cause. 

1007.  Order  for  payment  of  money,  how  enforced. 

S  1003.  Order  and  motion  defined.  Every  direction  of 
a  court  or  judge  made  or  entered  In  writing,  and  not  in- 
cluded in  a  judgment,  is  denominated  an  order.  An  ap- 
plication for  an  order  is  a  motion.    En.  March  11,  1872. 

Cal.Rep.CIt.     68,608;     80,170;     88,186;     83,282;     98,640; 
98,  614;  117,  240;  119,  440;  126,  287;  182,  326;  183.  363. 

Prac.  Act,  sec.  616.    En.  April  29»  1861. 

Cal.Rep.Cit.  27,  339. 

Order,  vacating:  Ante,  sec.  937;  enforcement:  Ante,  sec. 
128,  subd.  4;  renewing,  application  for:  Ante,  sees.  182, 183; 
final,  effect  of  as  estoppel:     Post,  sec.  1908. 

Motion,  notice  of:  Post,  sec.  1006;  heard  before  court 
commissioners:  Ante,  sec.  269,  subd.  1. 

S 1004*  Motions  and  orders,  where  made.  Motions 
must  be  made  in  the  county,  or  city  and  county,  in  which 
the  action  in  pending.  Orders  made  out  of  court  may  be 
made  by  the  judge  of  the  court  in  any  part  of  the  state. 
Bn.  March  11,  1872.    Am'd.  1880,  12. 

CalJtep.Clt  68,  641;  99,  518. 

Prac.  Act,  sec.  616.    En.  April  29,  1861. 

Cal.Rep.Cit.  80,  664 ;  86,  691. 

Power  of  judge  at  chambers:  Ante,  sees.  166,  166,  176. 
Court  commissioner's  control  of  ex  parte  motions:   Ante, 
sec  269,  subd.  1. 

§  1005.  Notice  of  motion,  at  what  time  to  be  given. 
When  a  written  notice  of  a  motion  is  necessary,  it  must 
be  given,  if  the  court  be  held  in  the  same  county,  or  city 
and  county,  with  both  parties,  five  days  before  the  time 
appointed  for  the  hearing;  otherwise,  ten  days.  When  the 
notice  is  served  by  mall,  the  number  of  days  before  the 
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hearing  must  be  Increased  one  day  for  every  tweaty-ftv* 

miles  of  distance  between  the  place  of  deposit  and  the 

place  of  service;  such  increase,  however,  not  to  exceed 

in  all  thirty  days;  but  in  all  cases  the  court,  or  a  Judge 

thereof,  may  prescribe  a  shorter  time.    Bn.  March  11,  ISTL 

Am'd.  1880,  13. 

CaI.Rep.Clt.     76,268;     76.264;     80.376;     98,822;     89.829; 
118.  691;  129.  660. 

Prac.  Act,  sec.  617.    En.  April  29,  1851;  1853,  278. 
Cal.Rep.Clt.  48,  461. 

Written,  notice  must  be:    Post,  sec  1010;  order  mads 
without  notice:  Ante,  sec.  937. 
Service,  of  papers,  generally:  Post,  sees.  1010  et  aeq. 

§  1006.  Transfer  of  motions  and  orders  to  show  came. 
When  a  notice  of  motion  is  given,  or  an  order  to  ahow 
cause  is  made  returnable,  before  a  Judge  out  of  court,  and 
at  the  time  fixed  for  the  motion,  or  on  the  return  day  of 
the  order,  the  judge  is  unable  to  hear  the  parties,  the 
matter  may  be  transferred  by  his  order  to  some  other 
judge,  before  whom  it  might  originally  have  been  brought 
En.  March  11,  1872. 

Cal.Rep.Clt.  64.  438. 

Prac.  Act,  sec.  518.    En.  April  29,  1861. 
Notice  of  motion:  Ante,  sec.  1005. 

§  1007.  Order  for  payment  of  moneyi  how  enforced. 
Whenever  an  order  for  the  pasrment  of  a  sum  of  money  Is 
made  by  a  court,  pursuant  to  the  provisions  of  this  code, 
it  may  be  enforced  by  execution  in  the  same  manner  as 
if  it  were  a  judgment.    En.  March  11,  1872. 

CaI.Rep.Cit.     68.828;     68.331;     76,    88;     79.614;     79,608; 
79.  603;  128.  187;  129,  388. 

Enforced  by  execution:  Ante,  sees.  681  et  seq.;  con- 
tempt:    Post,  sees.  1209  et  seq. 
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CHAPTER  V. 

NOTICES,  AND  FILING  AND   SERVICE  OF  PAPERS. 

f  1010.     Notices  and  papers,  how  senred, 

i  1011.     When  and  how  served. 

9  1012.     Serrice  by  mall,  when. 

I  1013.     Service  by  mall,  how. 

S  1014.     Appearance.     Notices  after  appearance. 

I  1016.     Service  on  non-residents.     Where  a  party  has  an  attorney, 

service  shall  be  on  such  attorney. 
S  1016.     Preceding  provisions  not  to  apply  to  proceeding  to  bring 

party  Into  contempt. 
I  1017.     Service  by  telegraph. 

§  1010.  Notices  and  papers,  how  eerved.  Notices  must 
be  in  writing,  and  notices  and  other  papers  may  be  served 
upon  the  party  or  attorney  in  the  manner  prescribed  in  this 
chapter,  when  not  otherwise  provided  by  this  code.  En. 
March  11,  1872. 

CaUlep.Clt.     58.    OS;     68,680;     66,470;     66.471;     89.     40; 
94,  444;     95.  867;     97.  526;     99,  176;  118.  297;  122.  211; 
129,  858;  136,  866. 

Prac.  Act,  sec.  519.    En.  April  29,  1861. 
Cal^ep.Clt.  80,  183. 

§  1011.  When  and  how  served.  The  service'  may  b6 
personal,  by  delivery  to  the  party  or  attorney  on  whom  the 
service  is  required  to  be  made,  or  it  may  be  as  follows: 

1.  If  upon  an  attorney,  it  may  be  made  during  his  ab- 
sence from  his  office,  by  leaving  the  notice  or  other  papers 
with  his  clerk  therein,  or  with  a  person  having  charge 
thereof;  or  when  there  is  no  person  in  the  office,  by 
leaving  them  between  the  hours  of  eight  in  the  morning 
and  six  in  the  afternoon,  in  a  conspicuous  place  In  the 
office;  or  if  it  be  not  open  so  as  to  admit  of  such  service, 
then  by  leaving  them  at  the  attorney's  residence, 
with  some  person  of  suitable  age  and  discretion;  and  if 
his  residence  be  not  known,  then  by  putting  the  same, 
inclosed  in  an  envelope,  into  the  postoffice,  directed  to 
such  attorney; 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice 
or  other  paper  at  his  residence,  between  the  hours  of 
eight  in  the  morning  and  six  in  the  evening,  with  some 
person  of  suitable  age  and  discretion;  and  if  his  residence 
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be  not  known,  by  putting  the  same,  inclosed  in  an  enTeiope, 
into  the  postoffice,  directed  to  such  party.  Bn.  March  II, 
1872. 


Cal.Rop.CIt.     46,  651 

78,  638  ;     75.  263 

129,  190;   131,  289 

76,  620 :  119,  108 


49.  511 ;  58,  189  ;     63.  680 

75.  264 ;  94,  444 ;     94.  639 

136,  366.  Subd.  1  —  61.  467 

122,  211.  Sul^.  2  —  61,  467 


67,  454; 
m.  640; 
65.  59; 
73.  626. 


Prac.  Act,  sec.  520.    En.  April  29,  1851. 
CaI.Rep.Cit.  24,  96;  28,  164;  34.  660. 

Service,  on  attorney:  Post,  sec.  1015. 

Duty  of  sheriff  serving  to  exhlDlt:  See  Pol.  Cknle,  sec 
4188. 

Coroner  to  serve  when  sheriff  a  party:  See  PoL  Code, 
sec.  4191. 

Elisor  may  be  appointed  to  execute,  when:  See  PoL 
Code,  sec.  4192. 

Justification  of  sheriff:    See  PoL  Code,  sec  4187. 

§  1012.    Service  by  mall,  when.    Service  by  mail  may  be 

made,  where  the  person  making  the  service,  and  the  person 

on  whom  It  is  to  be  made,  reside  or  have  their  offices  in 

different  places,  between  which  there  is  a  regular  communis 

cation  by  mall.    En.  March  11,  1872.    Am'd.  1873-4,  343. 

Cal.Rep.Cit     46.651;     61,608;     68,122;     63.580;     65,222; 
83,  676;     83,  576;     94.  639;     94.  640;  129,  180. 

Prac.  Act,  sec.  521.    En.  April  29,  1851. 
Cal.Rep.Cit.  24,  96 ;  30.  183 ;  80,  184. 

§  1013.  Service  by  mail,  how.  In  case  of  service  by 
mail,  the  notice  or  other  paper  must  be  deposited  in  the 
postofflce,  addressed  to  the  person  on  whom  it  Is  to  be 
served,  at  his  office  or  place  of  residence,  and  the  postage 
paid.  The  service  is  complete  at  the  time  of  the  deposit 
but  if  within  a  given  number  of  days  after  such  service 
a  right  may  be  exercised,  or  an  act  is  to  be  done  by  the 
adverse  party,  the  time  within  which  such  right  may  be 
exercised  or  act  be  done  Is  extended  one  day  for  every 
twenty-five  miles  distance  between  the  place  of  deposit  and 
the  place  of  address,  such  extension,  however,  not  to  ex- 
ceed ninety  days  in  all.  En.  March  11, 1872.  Am'd.  1873-4. 
343. 

Cal.Rep.Cit.     61.466;     61.467;     61.608;     68,680;     85.222; 
73,308;     83.676;     83.576;     88,677;     91,587;     94.640: 
115,  621;  129,  190;  132,  253. 
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Prac  Act,  sec.  522.    En.  April  29,  1851.    Am'd.  1861,  497. 
CaLRep.Cit.  24,  96;  30,  183;  30.  184. 

Distance:   Post,  sec.  1005. 

1 1014.  Appearance.  Notices  after  appearance.  A  de- 
fendant appears  in  an  action  when  he  answers,  demurs, 
or  gives  the  plaintiff  written  notice  of  his  appearance,  or 
when  an  attorney  gives  notice  of  appearance  for  him. 
After  appearance,  a  defendant  or  his  attorney  is  entitled 
to  notice  of  all  subsequent  proceedings  of  which  notice 
is  required  to  be  given.  But  where  a  defendant  has  not  ap- 
peared, service  of  notice  of  papers  need  not  be  made  upon 
him  unless  he  is  imprisoned  for  want  of  bail.  En  March 
11,  1872. 

Gal.Rep.Clt.  65,  8 ;  56,  629 :  63,  680 ;  67,  109 ;  76,  239 ; 
111.  622;  112,  632;  118,  305;  122,  450;  126,  800;  126,  543; 
132,    83. 

Prac.  Act,  sec.  523.    En.  April  29,  1851. 
Cal.Rep.Cit.  17,  517;  27,  299;  30,  183. 

Appearance,  waiver  of  summons:    Ante,  sees.  406,  416. 
Notice  of  subsequent  proceedings,  how  given:    Post,  sec. 
1015. 

f  1015.  Service  on  non-residents.  Where  a  party  has 
an  attorney,  service  shall  be  on  such  attorney.  When  a 
plaintiff  or  a  defendant,  who  has  appeared,  resides  out  of 
the  state,  and  has  no  attorney  in  the  action  or  proceeding, 
the  service  may  be  made  on  the  clerk  for  him.  But  in  all 
cases  where  a  party  has  an  attorney  in  the  action  or  pro- 
ceeding, the  service  of  papers,  when  required,  must  be 
upon  the  attorney  instead  of  the  party,  except  of  subpoenas, 
of  writs,  and  other  process  issued  in  the  suit,  and  of  papers 
to  bring  him  into  contempt    En.  March  11,  1872. 

Cal.Rep.Cit  63,  680 ;  66,  191 ;  70.  528 ;  86,  244 ;  119,  108 ; 
125,  662;  128,  244;  129,  190;  131.  289. 

Prac.  Act,  sec.  524.    En.  April  29,  1851. 
Cal.Rep.Clt  80,  183;  39.  151. 

Attorney,  authority  of:  Ante,  sec.  283;  duties  of:  Ante, 
sec.  282;  disbarred,  when:    Ante,  sees.  287-299. 
Service,  how  made:  Ante,  sec.  1011. 

f  1016.  Preceding  provisions  not  to  apply  to  proceeding 
to  bring  party  into  contempt.    The  foregoing  provisions 

Code  ClT.  Proc— 34. 
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of  this  chapter  do  not  apply  to  the  service  of  a  smnmons  or 
other  process,  or  of  any  paper  to  bring  a  party  Into  con- 
tempt.   En.  March  11, 1872. 

Cal.Rep.Cit.  63.  680;  66,  191;  126,  662. 

§  1017.  Service  by  telegraph.  Any  summons,  writ,  or 
order,  in  any  civil  suit  or  proceeding,  and  all  other  papers 
requiring  service,  may  be  transmitted  by  telegraph  for 
service  in  any  place,  and  the  telegraphic  copy  of  such 
writ,  or  order,  or  paper,  so  transmitted,  may  be  served 
or  executed  by  the  officer  or  person  to  whom  it  is  sent  for 
that  purpose,  and  returned  by  him,  if  any  return  be  requi- 
site, in  the  same  manner,  and  with  the  same  force  and 
effect,  in  all  respects,  as  the  original  thereof  might  be  if 
delivered  to  him,  and  the  officer  or  person  serving  or  ex- 
ecuting the  same  has  the  same  authority,  and  is  subject  to 
the  same  liabilities,  as  if  the  copy  were  the  original.  The 
original,  when  a  writ  or  order,  must  also  be  filed  in  the 
court  from  which  It  was  issued,  and  a  certified  copy  thereof 
must  be  preserved  In  the  telegraph  office  from  which  it 
was  sent.  In  sending  it,  either  the  original  or  the  certi- 
fied copy  may  be  used  by  the  operator  for  that  purpose. 
Whenever  any  document  to  be  sent  by  telegraph  bears  a 
seal,  either  private  or  official,  it  is  not  necessary  for  the 
operator,  in  sending  the  same,  to  telegraph  a  description 
of  the  seal,  or  any  words  or  device  thereon,  but  the  same 
may  be  expressed  in  the  telegraphic  copy  by  the  letters 
*'L.  S."  or  by  the  word  "seal."    En.  March  11,  1872. 
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CHAPTER  VL 

OF    COSTS. 

I  1021.     Compensation  of  attorneys.    Costs  to  parties. 

I  1022.     When  allowed,  of  course*  to  the  plaintiff. 

9  1023.     Several  actions  brought  on  a  single  cause  of  action  can 

carry  costs  in  hut  one. 
i  1024.     Defendant's  costs  must  be  allowed,  of  course,  in  certain 

cases. 
S  1025.     Costs,  when  in  the  discretion  of  the  court. 
S  1026.     When  the  several  defendants  are  not  united  in   interest, 

costs  may  be  severed. 
S  1027.     Cosu  of  api>eal   discretionary  with  the  court,   in  certain 

cases. 
5  1028.     Referee's  fees. 
i  1029.     Continuance,  costs  may  be  imposed  as  condition  oL 

5  1030.     Costs  when  a  tender  is  made  before  suit  brought. 
^  1031.     Costs  in  action  by  or  against  an  administrator,  etc. 

6  1032.     Costs  in  a  review  other  than  by  appeal, 
i  1033.     Piling  of,  and  affidavit,  to  bill  of  costs. 

i  1034.     Costs  on  appeal,  how  claimed  and  recovered. 

9  1035.  Interest  and  costs  must  ba  included  by  the  clerk  in  the 
Judgment. 

S  1086.  When  plamtlfC  is  a  non-resident  or  foreign  corporation,  de- 
fendant may  require  security  for  costs. 

i  1037.     If  such  security  be  not  given,  the  action  may  be  dismissed. 

I  1038.     Costs  when  state  is  a  party. 

i  1038.     Costs  when  county  is  a  party. 

f  1021.  Compensation  of  attorneys.  Costs  to  parties. 
The  measure  and  mode  of  compensation  of  attorneys  and 
counselors  at  law  is  left  to  the  agreement,  express  or  im- 
plied, t)f  the  parties;  but  parties  to  actions  or  proceedings 
are  entitled  to  costs  and  disbursements,  as  hereinafter  pro- 
vided.   En.  March  11,  1872. 

CalJlep.Clt.     68,    88;     68,     92;     90,648;     98,  571;  117.  221; 
120,  452;  120,  464;  122,    54;  128,  165;  130,  236;  136,  172. 

Prac.  Act,  sec.  494.  En.  April  29, 1851.  Am'd.  1853,  277; 
1855,  250. 

Foreclosure,  counsel  fees  on:  Post,  sec  1500.  See 
X>ost,  Appendix,  title  Mortgages. 

Action  on  fencing-bond,  counsel  fees:   Post,  sec.  1251. 

Mechanics'  liens — Costs  and  counsel  fees:  Post,  sec 
1196. 

Partition*— €08t8  and  counsel  fees:  Ante,  sees.  796,  798, 
BOl. 

Probate  matter— Attorneys'   fees:    Post,   sec.   1718. 

Costs  in  particular  actions:  See  Particular  Title. 
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§  1022.  When  allowed,  of  course,  to  the  plaintiff.  Costs 
are  allowed,  of  course,  to  the  plaintiff,  upon  a  judgment  in 
his  favor,  in  the  following  cases: 

1.  In  an  action  for  the  recovery  of  real  property; 

2.  In  an  action  to  recover  the  possession  of  personal 
property,  where  the  value  of  the  property  amounts  to 
three  hundred  dollars  or  over;  such  value  shall  be  deter- 
mined by  the  jury,  court,  or  referee  by  whom  the  action  is 
tried; 

3.  In  an  action  for  the  recovery  of  money  or  damages, 
when  plaintiff  recovers  three  hundred  dollars  or  over; 

4.  In  a  special  proceeding; 

5.  In  an  action  which  involves  the  title  or  possession  of 
real  estate,  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine.    En.  March  11,  1872. 

Gal.Rep.Cit     72,  458;  120,  260;  120,  449;  128.  162;  123,  158. 
Subd.  3  —  64,  290;     86,  461;  120,  259;  122.  223;  126.    48; 
134,     42.      Subd.  5  —  74,  666;  130,  224. 

Prac.  Act,  sec.  495.  En.  April  29, 1851.  Am'd.  1858,  277; 
1865-6,  847;  1869-70,  65. 

Costs,  discretionary,  when:  Post,  sees.  1025,  1027. 

Subd.  2.    Personal  property,  value:     Post,  sec  1025. 

Subd.  3.    Money  or  damages:    Post,  sec.  1025. 

Subd.  4.  Special  proceeding,  generally:  Post,  sees. 
1063-1821. 

Act  requiring  security  for  costs  in  libel  and  slandor: 
See  post.  Appendix,  title  Libel. 

f  1023.  Several  actions  brought  on  a  single  cause  of 
action  can  carry  costs  In  but  one.  When  several  actions 
are  brought  on  one  bond,  undertaking,  promissory  B&te, 
bill  of  exchange,  or  other  instrument  in  writing,  or  in 
any  other  case  for  the  same  cause  of  action,  against  sev- 
eral parties  who  might  have  been  joined  as  defendants 
in  the  same  action,  no  costs  can  be  allowed  to  the  plaintiff 
in  more  than  one  of  such  actions,  which  may  be  at  his 
election,  if  the  party  proceeded  against  in  the  other 
actions  were,  at  the  commencement  of  the  previous  action, 
openly  within  this  state;  but  the  disbursements  of  the 
plaintifT  must  be  allowed  to  him  in  each  action.  Bn.  March 
11,  1872. 
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Prac.  Act,  sec.  496.    En.  April  29»  1851; 
Several  parties,  who  might  have  been  joined  as  defend- 
ants: Ante,  sec.  383. 

§  1024.  Defendants'  costs  must  be  allowed,  of  course,  In 
certain  cases.  Costs  must  be  allowed,  of  course,  to  the 
defendant,  upon  a  Judgment  in  his  favor  in  the  actions 
mentioned  in  section  ten  hundred  and  twenty-two,  and  in 
special  proceedings.    En.  March  11, 1872. 

Cal.Rep.Cit.     72,  468;     74.  666;  122,  223;  126,    49;  184,    42; 
138,     23. 

Prac.  Act,  sec.  497.    En.  April  29,  1861. 

Cal.Rep.Clt.  29,  282. 

SpeciaJ  proceedings,  generally:  Sees.  1063-1821. 

S  1025.  Costs,  when  in  the  discretion  of  the  court.  -  In 
other  actions  than  those  mentioned  in  section  ten  hundred 
and  twenty-two,  costs  may  be  allowed  or  not,  and,  if  al- 
lowed, may  be  apportioned  between  the  parties,  on  the 
same  or  adverse  sides,  in  the  discretion  of  the  court;  but 
no  costs  can  be  allowed  in  an  action  for  the  recovery  of 
money  or  damages  when  the  plaintiff  recovers  less  than 
three  hundred  dollars,  nor  in  an  action  to  recover  the  pos- 
session of  personal  property,  when  the  value  of  the  prop- 
erty is  less  than  three  hundred  dollars.  En.  March  11, 
1872. 

Cal.Rep.Cit.     66,296;     68,    87;     72,468;     96,  239 ;  101,  237 ; 
119,  367;  120,  269;  126,  149;  136,       6;  138,     23. 

Prac.  Act,  sec.  498.  En.  April  29,  1851.  Am'd.  1866-6, 
«47. 

Cal.Rep.Clt.  6,  287;  17,  339;  28,  666;  29,  282. 

§  1026.  When  the  several  defendants  are  not  united  In 
interest,  costs  may  be  severed.  When  there  are  several 
defendants  in  the  actions  mentioned  in  section  ten  hun- 
dred and  twenty-two,  not  united  in  interest,  and  making 
separate  defenses  by  separate  answers,  and  plaintiff  fails 
to  recover  Judgment  against  all,  the  court  must  award 
costs  to  such  of  the  defendants  as  have  judgment  in  their 
favor.    En.  March  11,  1872. 

Prac.  Act,  sec.  499.    En.  April  29,  1851. 
Judgment  for  some  defendants:   Ante,  sec.  678. 
Costs  where  several  detendants:  Ante,  sec.  1023. 
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§  1027.  Costs  of  appoal  discrotionary  with  the  court.  In 
cortain  cases,  fn  the  following  cases,  the  costs  of  appeal  Is 
[are]  in  the  discretion  of  the  court: 

1.  When  a  new  trial  is  ordered; 

2.  When  a  Judgment  is  modified.    Bn.  March  11, 1872. 
Prac.  Act,  sec.  500.    En.  April  29, 1851. 

Cal.Rep.Cit.  29,  282. 

§  1028.  Referee's  fees.  The  fees  of  referees  are  five 
dollars  to  each  for  every  day  spent  in  the  business  of  the 
reference;  but  the  parties  may  agree,  in  writing,  upon  any 
other  rate  of  compensation,  and  thereupon  sudi  rate  shall 
be  allowed.    En.  March  11,  1872. 

Cal.Rep.Cit.  62,  186. 

l^rac.  Act,  sec.  504.    En.  April  29,  1851. 
Reference,  generally:  Ante,  sees.  688-646. 
ileferees  in  partition,  compensation  of:  Ante^  sees.  768, 
796. 
Referees  in  probate:    Post,  sec.  1608. 

1 1029.  Continuance,  costs  may  be  Imposed  as  condition 
of.  When  an  application  is  made  to  a  court  or  referee  to 
postpone  a  trial,  the  payment  of  costs  occasioned  by  the 
postponement  may  be  Imposed,  in  the  discretion  of  the 
court  or  referee,  as  a  condition  of  granting  the  same.  Bn. 
March  11,  1872. 

Cal.Rep.Cit.  91,  688. 

Prac.  Act,  sec.  506.    En.  April  29,  1861.    Am'd.  1866,  261. 
Postponement,  generally:  Ante,  sees.  696,  696. 

§  1030.    Costs  when  a  tender  Is  made  before  suit  brought. 

When,  in  an  action  for  the  recovery  of  money  only,  the  de- 
fendant alleges  in  his  answer  that  before  the  commence- 
ment of  the  action,  he  tendered  to  the  plaintiff  the  full 
amount  to  which  he  was  entitled,  and  thereupon  deposits 
in  court  for  plaintiff  the  amount  so  tendered,  and  the 
allegation  be  found  to  be  true,  the  plaintiff  cannot  recover 
costs,  but  must  pay  costs  to  the  defendant  En.  March  11» 
1872. 

Prac.  Act,  sec.  506.    En.  April  29,  1861. 

Tender:     Post,  sec.  2076. 

Offer  to  compromise:  Ante,  sec.  997. 
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S  1031.  Costs  In  action  by  or  against  an  administrator, 
etc.  In  an  action  prosecuted  or  defended  by  an  executor, 
administrator  trustee  of  express  trust,  or  a  person  ex- 
pressly authorized  by  statute,  costs  may  be  recovered  as  in 
action  by  and  against  a  person  prosecuting  or  defending, 
in  Us  own  right;  but  such  costs  must  by  the  judgment  be 
made  chargeable  only  upon  the  estate,  fund,  or  party  repre- 
sented, unless  the  court  directs  the  same  to  be  paid  by 
the  plaintiff  or  defendant,  personally,  for  mismanagement 
or  bad  faith  in  the  action  or  defense.    En.  March  11,  1872. 

CBl.Rep.Clt.  93,  672;  89,  479;  108,  263;  126,  871;  128.  337. 

Prac.  Act,  sec.  507.    En.  April  29,  1851. 

Costs  against  executor,  etc.:     Post,  sec.  1509. 

§  1032.  Costs  In  a  review  other  than  by  appeal.  When 
the  decision  of  a  court  of  Inferior  Jurisdiction  in  a  special 
proceeding  is  brought  before  a  court  of  higher  jurisdiction 
for  a  review,  in  any  other  way  than  5y  appeal,  the  same 
costs  must  be  allowed  as  in  cases  on  appeal,  and  may  be 
collected  by  execution,  or  in  such  manner  as  the  court 
may  direct,  according  to  the  nature  of  the  case.  En.  March 
11,  1872. 

Prac  Act,  sec.  508.    En.  April  29,  1851. 

Special  proceedings,  generally:      Post,   sees.   1063-1821. 

Costs  on  appeal:  Ante,  sec.  1027;  post,  sec.  1034. 

8  1033.  Filing  of,  and  affidavit  to,  bill  of  costs.  The  party 
In  whose  favor  judgment  Is  rendered,  and  who  claims  his 
costs,  must  deliver  to  the  clerk,  and  serve  upon  the  adverse 
party,  within  five  days  after  the  verdict  or  notice  of  the  de- 
cision of  the  court  or  referee,  or,  If  the  entry  of  the  judgment 
on  the  verdict  or  decision  be  stayed,  then  before  such  entry  Is 
made,  a  memorandum  of  the  items  of  his  costs  and  neces- 
sary disbursements  in  the  action  or  proceeding,  which 
memorandum  must  be  verified  by  the  oath  of  the  party,  or 
his  attorney  or  agent,  or  by  the  clerk  of  his  attorney, 
stating  that  to  the  best  of  his  knowledge  and  belief  the 
items  are  correct,  and  that  the  disbursements  have  been 
necessarily  incurred  in  the  action  or  proceeding.  A  party 
dissatisfied  with  the  costs  claimed,  may,  within  five  days 
after  notice  of  filing  of  the  bill  of  costs,  file  a  motion  to 
have  the  same  taxed  by  the  court  In  which  the  judgment 
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was  rendered,  or  by  the  judge  thereof  at  chambers.  By 
the  decision  of  the  court  or  referee,  herein  referred  to, 
is  meant  the  signing  and  filing  of  the  findings  of  fact  and 
conclusions  of  law.    Bn.  March  11, 1872.    Am'd.  1873<4,  ^43; 

1899,  22. 


Cal.Rep.Cit     67,  281 ;     69,  688 

71,  261 ;     90,  337  ;     90,  663 

110.  620 ;  120,  127 ;  129,  246 


63,    66;     69,661;     71,260; 

96,  644;  106,  205;  108.  286; 

130,  800;  130,  390;  134.  640. 


Prac.  Act,  sec.  510.    En.  April  29,  1861.    Am'd.  1855,  251. 

Cal.Rep.Clt.     11,341;     16,418;     24.362;     24.363;     28.420; 
30,  647;     64,  680;     71,  259;     71,  260;     71,  261;  129.  245. 

§  1034.  Costs  on  appeal,  how  claimed  and  recovered. 
Whenever  costs  are  awarded  to  a  party  by  an  appellate 
court,  if  he  claims  such  costs,  he  must,  within  thirty  days 
after  the  remittitur  is  filed  with  the  clerk  below,  d^yer 
to  such  (derk  a  memorandum  of  his  costs,  verified  as 
prescribed  by  the  preceding  section,  and  thereafter  he 
may  have  an  execution  therefor  as  upon  a  Judgment.  Bo. 
March  11,  1872. 

Cal.Rep.Clt.  69,  683;  74,  107;  118,  114. 

Remittitur:  Ante,  sec.  958. 

m 

S  1035.    Interest  and  costs  must  be  Included  by  the  clerk 

In  the  Judgment.    The  clerk  must  include  in  the  Judgment 

entered  up  by  him,  any  interest  on  the  verdict  or  decision 

of  the  court,  from  the  time  it  was  rendered  or  made,  and 

the  costs,  if  the  same  have  been  taxed  or  ascertained;  and 

he  must,  within  two  days  after  the  same  are  taxed  or 

ascertained,  if  not  included  in  the  Judgment,  insert  the 

same  in  a  blank,  left  in  the  Judgment  for  that  purpose,  and 

must  make  a  similar  insertion  of  the  costs  in  the  copies 

and  docket  of  the  Judgment    Bn.  March  11, 1872. 

Cal.Rep.Cit.     71.260;     71.261;     82.186;     88,894;     90,386: 
85.  143;  108.  286;  128.  676;  130.  390. 

Prac.  Act,  sec.  511.    Kn.  April  29,  1861.    Am'd.  1861,  494. 
Cal.Rep.Clt.  28,  420;  80,  647;  83,  678;  71,  269;  71.  260. 

§  1036.  When  plaintiff  Is  a  nonresident  or  foreign  cof^ 
poration,  defendant  may  require  security  for  ooste*  When 
the  plaintiff  in  an  action  or  special  proceeding  resides  oat 
of  the  state,  or  is  a  foreign  corporation,  security  for  the 
costs  and  charges,  which  may  be  awarded  against  such 
plaintiff,  may  be  required  by  the  defendant.     When  re- 
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Qulred,  all  proceedings  In  the  action  or  special  proceeding 

must  be  stayed  until  an  undertaking,  executed  by  two  or 

more  persons,  is  filed  with  the  clerk,  to  the  effect  that 

they  will  pay  such  costs  and  charges  as  may  be  awarded 

against  the  plaintiff  by  judgment,  or  in  the  progress  of 

the  action  or  special  proceeding,  not  exceeding  the  sum  of 

three  hundred  dollars.     A  new  or  an  additional  under^ 

taking  may  be  ordered  by  the  court  or  Judge,  upon  proof 

that  the  original  undertaking  is  insufficient  security,  and 

proceedings  in  the  action  or  special  proceeding  stayed  until 

such  new  or  additional  undertaking  is  executed  and  filed. 

Bh.  March  11,  1872.    Am'd.  1903.  187. 

Cal.Rep.Clt.     56,  251;     62,     42;     93,  609;  118,  660;  118»  661; 
US,  662;  118,  663;  137,  449. 

Prac.  Act,  sec.  512.    En.  April  29,  1851. 
Qualification  of  sureties:  Post,  sec.  1057. 

8  1037.  If  8uch  security  be  not  given,  the  action  may  b^ 
dismissed.  After  the  lapse  of  thirty  days  from  the  service 
of  notice  that  security  is  required,  or  of  an  order  for  new 
or  additional  security,  upon  prooi  thereof,  and  that  no 
undertaking  as  required  has  been  filed,  the  court  or  Judge 
may  order  the  action  or  special  proceeding  to  be  dismissed. 
Bn.  March  11, 1872.  Am'd.  1903. 

Ca]Jldp.Clt.  93.  609 ;  118,  661 ;  137,  449. 

Prac.  Act,  sec.  514.    En.  April  29,  1861 

1 10d&  Costs  when  state  is  a  party.  When  the  state  is 
a  party,  and  costs  are  awarded  against  it,  they  must  be 
paid  out  of  the  state  treasury.  En.  March  11,  1872. 

Cftl.Rep.Clt.  116,  494. 

Ko  security  required  of  state:  Post,  sec.  1058. 

1 1039.  Costs  when  county  Is  a  party.  When  a  county  is 
a  party,  and  costs  are  awarded  against  it,  they  must  be 
paid  out  of  the  county  treasury.    En.  March  11,  1872. 

Cal.Rep.Cit.  106,  206;116,  494. 

No  security  required  of  county:  Post,  sec.  1068. 
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CHAPTER  Vn. 

OBNBRAL  PROVISIONS. 

§  1046.     Lost  papers,  how  supplied. . 

S  1046.     Papers  without  the  title  of  the  action,  or  with  defeotiv* 

title,  may  be  valid. 
S  1047.     Successive  actions  on  the  same  contract,  etc. 
I  1048.     Consolidation  of  several  actions  into  one. 
I  1049.     Actions,  when  deemed  pending. 

§  1060.     Actions  to  determine  adverse  claims,  and  b7  mretlw. 
§  1051.     Testimony,  when  to  be  taken  by  the  clerk. 

1062.  The  clerk  must  keep  a  register  of  actions. 

1063.  Two  of  three  referees,  etc.,  may  do  any  act. 
1054.     The  time  within  which  an  act  is  to  be  done  may  bo  ex- 
tended. 

§  1065.     Actions  against  a  sheriff  for  official  acts. 

9  1056.  Corporations  may  become  sureties  on  undertaklnsi  and 
bonds. 

i  1067.     Undertakings  mentioned  in  this  code,  requisites  of. 

9  1058.  People  of  state  not  required  to  give  bonds  when  state  U  a 
party. 

9  1059.  Surety  on  appeal  substituted  to  rights  of  judgment  cred- 
itor. 

S  1045.  Lost  papers,  how  supplied.  If  an  orlgliial  plead- 
ing or  paper  be  lost,  the  court  may  authorize  a  copy  thereof 
to  be  filed  and  used  instead  of  the  original.  Bn.  Marcli 
11, 1872. 

Gal.Rep.Git.  93,  608 ;  110,  190 ;  137.  272. 

Lost  certificates  of  deposit,  statute  relating  to  actions 
on:    See  post.  Appendix,  title  Statute  of  Limitations. 

§  1046.  Papers  without  the  title  of  the  action,  or  with 
defective  title,  may  be  valid.  An  affidavit,  notice,  or  other 
paper,  without  the  title  of  the  action  or  proceeding  in 
which  it  is  made  or  with  a  defective  title,  Is  as  valid  and 
effectual  for  any  purpose  as  if  duly  entitled,  if  it  intelligibly 
refer  to  such  action  or  proceeding.    En.  March  11,  1872. 

Gal.Rep.Cit.  67.  122;  96,  417;  100,  336;  101,  122. 

Prac.  Act,  sec.  531.    En.  April  29,  1851. 
Cal.Rep.Git.  3,  97. 

$  1047.  Successive  actions  on  the  same  contract,  etc 
Successive  actions  may  be  maintained  upon  the  same  con- 
tract or  transaction,  whenever,  after  the  former  action,  a 
new  cause  of  action  arises  therefrom.    Hsi.  March  11, 1872. 

Prac.  Act,  sec.  625.    En.  April  29,  1851. 
Action  defined:  Ante,  sec.  22. 
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f  1048.  Consolidation  of  severai  actions  into  one.  When- 
ever two  or  more  actions  are  pending  at  one  time  between 
the  same  parties  and  In  the  same  court,  upon  causes  of 
action  which  might  have  been  joined,  the  court  may  order 
the  actions  to  be  consolidated.    En.  March  11,  1872. 

CalJlep.Cit.  66,  78;  80,  824;  126,  650. 

Prac.  Act,  sec.  526.    En.  April  29,  1851. 

§  1049.  Actions,  when  deemed  pending.  An  action  is 
deemed  to  be  pending  from  the  time  of  its  commencement 
until  its  final  determination  upon  appeal,  or  until  the  time 
for  appeal  has  passed,  unless  the  judgment  is  sooner  satis- 
fled.    En.  March  11, 1872. 


Cal.Rep.Cit.  55,  820 ;  67,  831 ;  89,  641 ;  91.  481 

97,  652 ;  99,  88 ;  99,  89 ;  99.  476 ;  99,  476 

100,  42 ;  100,  646 ;  110,  504 ;  113.  63  ;  118,  257 

123,  23 ;  124,  428 ;  125,  89  ;  129,  650 ;  130,  599 

134,  468;  134,  469;  187,  144;  137,  145. 


97,  550; 

99,  627 ; 
120.  24 ; 
131,  646; 


%  1050.  Actions  to  determine  adverse  claims,  and  by 
sureties.  An  action  may  be  brought  by  one  person  against 
Another  for  the  purpose  of  determiniAg  an  adverse  claim, 
which  the  latter  makes  against  the  former  for  money  or 
property  upon  an  alleged  obligation;  and  also  against  two 
or  more  persons,  for  the  purpose  of  compelling  one  to  sat- 
isfy a  debt  due  to  the  other,  for  which  plaintiff  is  bound  as 
a  surety.    En.  March  11,  1872. 

Gal.Rep.Clt.     92,  420;     96.  101;  117,  436;  121,  361;  182,  168; 
186,     29;  187,  114;  188,  569. 

Prac.  Act,  sec.  527.    En.  April  29,  1851. 
GalJlep.Cit  6,  84;  24,  166;  24,  166. 

Quieting  title  to  realty.  Ante,  sees.  738  et  seq. 
Surety  may  compel  principal  to  perform  obligation:    See 
Glv.  Code,  sec.  2846. 

f  1051,  Testimony,  when  to  be  tal<en  by  the  cleric.  On 
the  trial  of  an  action  in  a  court  of  record,  if  there  is  no 
shorthand  reporter  of  the  court  in  attendance,  either  party 
may  require  the  clerk  to  take  down  the  testimony  in 
writing.    En.  March  11,  1872. 

Cftl.Rep.Cit.  121.  669. 

« 

f  1052.  The  clerk  must  keep  a  register  of  actions.  The 
clerk  must  keep  jimong  the  records  of  the  court  a  register 
of  actions.    He  must  enter  therein  the  title  of  the  action, 
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with  brief  notes  under  it,  from  time  to  time,  of  all  papers 
filed  and  proceedings  had  therein.    £3n.  March  11,  1872. 

Cal.Rep.Clt.  99»  514;  126*  649. 

Prac.  Act,  sec.  528.    En.  April  29,  1851. 
Records  of  the  court:  Ante,  sees.  668,  672,  68S. 

§  1053.  Two  of  three  referees,  etc.,  may  do  any  act. 
When  there  are  three  referees,  or  three  arbitrators,  all  most 
meet,  but  two  of  them  may  do  any  act  whi<di  might  be 
done  by  all.  En.  March  11,  1872. 

Prac.  Act,  sec.  529.    En.  April  29,  1851. 

References  and  trials  by  referees:    Ante,  sees.  6S8-645. 

Arbitrations,  generally:   Post,  sees.  1281-1290. 

§  1054.  The  time  within  which  an  act  Is  to  be  done  may 
be  extended.  When  an  act  to  be  done,  as  proYided  in  this 
code,  relates  to  the  pleadings  in  the  action,  or  the  vaider- 
takings  to  be  filed,  or  the  Justification  of  sureties,  or  the 
preparation  of  statements,  or  of  bills  of  exceptions,  or  of 
amendments  thereto,  or  to  the  service  of  notices  other  than 
of  appeal,  the  time  allowed  by  this  code  may  be  extended, 
upon  good  cause  shown,  by  the  Judge  of  the  superior  court 
in  and  for  the  county  in  which  the  action  is  pending,  or  by 
the  judge  who  presided  at  the  trial  of  said  action;  but  such 
extension  shall  not  exceed  thirty  days,  without  the  consent 
of  the  adverse  party;  except  that  when  it  appears  to  the 
Judge  to  whom  said  application  is  made,  that  the  attorney 
of  record  for  the  party  applying  for  said  extension  is 
actually  engaged  in  attendance  upon  a  session  of  the  legis- 
lature of  this  state,  as  a  member  thereof;  in  which  case  it 
shall  be  the  duty  of  said  Judge  to  extend  said  time  until 
said  session  of  the  legislature  adjourns,  and  thirty  days 
thereafter.  En.  March  11,  1872.  Am'd.  18734,  344;  1880, 
7;  1889,  45;  1895,  12. 

Cal.Rep.Clt.  57,  503 :  67,  632 

65,  236  ;   67,  602  ;  68,  487 

71.  684;  74,  105;  83.  320 

86,  76;   89,  612;  91,  491 

134,  49 ;  135,  661 ;  136,  557 

Prac.  Act,  sec.  530.    En.  April  29,  1851.    Am'd.  1861.  591. 

Cal.Rep.Clt.     27,  112,     27.  113;     27,  114;     27.  338;     28,  240; 
82,350;     43,321;     43,322. 

Time,  extension  of:   Ante,  sec.  473. 
Computation  of  time:    See  Ante,  sec.  12. 


61.  606;     64.  463;  64.  540; 

68,  488 ;     68,  489  ;  70.  391 ; 

83,  644;     83,  645;  84.  539: 

99,  480 ;  129,  280 ;  129,  691 ; 
138,     62. 
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§  1055.  Actions  against  a  sheriff  for  ofRclal  acts.  If  an 
action  be  brought  against  a  sherift  for  an  act  done  by  virtue 
of  his  ofQce,  and  he  give  written  notice  thereof  to  the 
sureties  on  any  bond  of  indemnity  received  by  him,  the 
judgment  recovered  therein  shall  be  conclusive  evidence 
of  his  right  to  recover  against  such  sureties;  and  the 
court  may,  on  motion,  upon  notice  of  five  days,  order  Judg- 
ment to  be  entered  up  against  them  for  the  amount  so 
recovered,  Including  costs.  En.  March  11,  1872.  Am'd. 
1880,  73.  ^  • 

Cal.Rep.Clt  102,  279;  102.  280;  102,  281;  102,  282. 

Prac.  Act,  sec.  645.    En.  April  29,  1851. 
CaLRep4:it.  21,  442;  28,  102. 

§  1056.  Corporations  may  become  sureties  on  undertalc- 
ings  and  bonds.  In  all  cases  where  an  undertaking  or 
bond,  with  any  number  of  sureties.  Is  authorized  or  required 
by  any  provision  of  this  code,  or  of  any  law  of  this  state,, 
any  corporation  with  a  paid  up  capital  of  not  less  than  one 
hundred  thousand  dollars,  incorporated  under  the  laws  of 
this  or  any  other  state  of  the  United  States  for  the  purpose 
of  making,  guaranteeing,  or  becoming  a  surety  upon  bonds 
or  undertakings  required  or  authorized  by  law,  or  which, 
by  the  laws  of  the  state  where  it  was  originally  incorporat- 
ed has  such  power,  and  which  shall  have  complied  with  all 
the  requirements  of  the  law  of  this  state  regulating  the 
formation  or  admission  of  these  corporations  to  transact 
such  business  in  this  state,  may  become  and  shall  be  accept- 
ed as  security  or  as  sole  and  sufficient  surety  upon  such 
undertaking  or  bond,  and  such  corporate  surety  shall  be 
subject  to  all  the  liabilities  and  entitled  to  all  the  rights  of 
natural  persons'  sureties;  provided,  that  the  insurance 
commissioner  shall  have  the  same  Jurisdiction  and  powers 
to  examine  the  affairs  of  such  corporations  as  he  has  in 
other  cases;  shall  require  them  to  file  similar  statements 
and  Issue  to  them  a  similar  certificate.  And  whenever  the 
liabilities  of  any  such  cori>oration  shall  exceed  its  assets^ 
the  Insurance  commissioner  shall  require  the  deficiency 
to  be  paid  up  in  sixty  days,  and  if  it  is  not  so  paid  up, 
then  he  shall  issue  a  certificate  showing  the  extent  of  such 
deficiency,  and  he  shall  publish  the  same  once  a  week  for 

Code  ClT.  Proc— 86. 
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three  weeks.  In  a  daily  San  Francisco  i>aper.  And,  until 
such  deficiency  is  paid  up,  such  company  shall  not  do 
business  in  this  state.  In  estimating  the  condition  of  any 
such  company,  the  commissioner  shall  allow  as  assets  only 
such  as  are  allowed  under  existing  laws  at  the  time,  and 
shall  charge  as  liabilities,  in  addition  of  eighty  per  cent  of 
the  capital  stock,  all  outstanding  indebtedness  of  the  com- 
pany, and  a  premium  reserve  equal  to  fifty  per  centum  of 
the  premiums  charged  by  said  company  on  all  risks  then 
in  force.  En.  March  11,  1872.  Rep.  1880,  111.  En.  1889, 
215. 

Cal.Rep.Cit.  96.  699;  96,  600;.  97,  866;  97,  857;  97,  859. 

Prac.  Act,  sec.  646.  En.  April  29,  1851.  Am'd.  ^857,  29; 
1862,  567. 

The  act  of  March  12,  1885,  Stats.  1885,  p.  114,  permitted 
a  corporation  to  act  as  sole  surety:  See  post.  Appendix, 
title  Bonds. 

§  1057.  Undertakings  mentioned  In  this  codOf  requisites 
of.  In  any  case  where  an  undertaking  or  bond  is  authorized 
or  required  by  any  law  of  this  state,  the  ofilcer  taking  the 
same  must,  except  in  the  case  of  such  a  corporation  as  is 
mentioned  in  the  next  preceding  section,  require  the  sure- 
ties to  accompany  it  with  an  affidavit  that  they  are  each 
residents  and  householders,  or  freeholders,  within  the  state, 
and  are  each  worth  the  sxmi  specified  in  the  undertaking 
or  bond,  over  and  above  all  their  just  debts  and  liabilities, 
exclusive  of  property  exempt  from  execution;  but  when 
the  amount  specified  in  the  undertaking  or  bond  exceeds 
three  thousand  dollars,  and  there  are  more  than  two  sure- 
ties thereon,  they  may  state  in  their  affidavits  that  they  are 
severally  worth  amounts  less  than  the  amount  specified 
in  the  undertaking  or  bond,  if  the  whole  amount  be  equiva- 
lent to  that  of  two  sufficient  sureties.  Any  corporation  such 
as  is  mentioned  in  the  next  preceding  section,  may  become 
one  of  such  sureties.  No  such  corporation  shall  be  accepted 
in  any  case  as  a  surety  whenever  its  liabilities  shall  exceed 
its  assets  as  ascertained  in  the  manner  provided  in  section 
ten  hundred  and  fifty-six.  En.  March  11,  1872.  Am'd. 
1889,  216. 

Cal.Rep.Cit.     62.448;     97.355:     97,866;     97,858:     97,869: 
106,    46;  122,  208;  128,  669. 
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Prac  Act,  sec  513.    En.  April  29,  1851. 

Prac.  Act,  sec.  567.   En.  April  29, 1851.    Am'd.  1871-2,  190. 

Applied  to  guardians:   Post,  sec.  1809. 

%  1058.  People  of  state  not  required  to  give  bonds 
when  state  is  a  party.  In  any  civil  action  or  proceeding 
"wlierein  the  state,  or  the  people  of  the  state,  is  a  party 
plaintiff,  or  any  state  officer,  in  his  official  capacity,  or  in 
behalf  of  the  state,  or  any  county,  city  and  county,  city,  or 
town,  is  a  party  plaintiff  or  defendant,  no  bond,  written 
undertaking,  or  security  can  be  required  of  the  state,  or 
the  people  thereof,  or  any  officer  thereof,  or  of  any  county, 
city  and  county,  city,  or  town;  but  on  complying  with  the 
other  provisions  of  this  code,  the  state,  or  the  people  there- 
of, or  any  state  officer  acting  in  his  official  capacity,  have 
the  same  rights,  remedies,  and  benefits  as  if  the  bond, 
undertaking,  or  security  were  given  and  approved  as  re- 
quired by  this  code.    En.  March  11,  1872.    Am'd.  1880,  76. 

CalJlep.Cit.     60,  846;     60,  347;     78,  445;  111,  273;  116,  493; 
120.  804;  130,     61;  137,  373;  137,  374. 

Costs  against  state  or  county:   Ante,  sees.  1038, 1039. 

f  1059.  Surety  on  appeal  substituted  to  rights  of  Judg- 
ment creditor.  Whenever  any  surety  on  an  undertaking 
on  appeal,  executed  to  stay  proceedings  upon  a  money 
judgment,  pays  the  judgment,  either  with  or  without  action, 
after  Its  affirmation  by  the  appellate  court,  he  is  substituted 
to  the  rights  of  the  Judgment  creditor,  and  is  entitled  to 
control,  enforce,  and  satisfy  such  Judgment  in  all  respects 
as  if  he  had  recovered  the  same.    En.  Stats.  1873-4,  344. 

0«l.R«p.Cit.  67,  248;  117,  6. 


PART   III. 

OF   SPECIAL  PROCBEDINOS    OF   A   CIVIL  NATUBIL 

Preliminary  Provisions,  {{  1063, 1064. 

Title  I.  Of  Writs  of  Review,  Mandate  and  ProfaiblUon, 
8S  1067-1110. 

n.  Of  Contesting  Certain  Elections,  IS  1111-1127. 

ni.  Of  Summary  Proceedings,  S§  1132-1179. 

IV.  Of  the  Enforcement  of  Liens,  {{  llSO-1207, 

V.  Of  Contempts,  ${  1209-1222. 

VL  Of  the   Voluntary   Dissolution  of   Oorp(H«tlons» 

SS  1227-1284. 

Vn.  Of  Eminent  Domain,  SS  1237-1264. 

VIII.  Of  Escheated  Estates,  H  1269-1272. 

DC.  Of  Change  of  Name,  «§  1275-1279. 

X.  Of  Arbitrations,  (§  1281-1290. 

XI.  Of  Proceedings  in  Probate  Courts,  U  1294-1810. 

Xn.  Of  Sole  Traders,  §§  1811-1821. 

XIII.  Of  Proceedings  in  Insolvency,  |  1822. 

PRELIMINARY    PROVISIONS. 

I  1069.    Parties,  how  designated. 

I  1064.    Judgment  and  order  same  meaning  as  In  ciTfl  actloaa. 

8  1063.    Parties,  how  designated.    The  party  prosecuting 

a  special  proceeding  may  be  known  as  the  plaintiff*  and 
the  adverse  party  as  the  defendant    En.  March  11,  1872. 

Cal.Rep.Clt.  82,  248. 

Plaintiff  and  defendant:   Ante,  sec.  308. 

§  1064.  Judgment  and  order  same  meaning  as  in  civil 
actions.  A  judgment  in  a  special  proceeding  is  the  final 
determination  of  the  rights  of  the  parties  therein.  The 
definitions  of  a  motion  and  an  order  in  a  civil  action  are 
applicable  to  similar  acts  in  a  special  proceeding.  Bn. 
March  11,  1872. 

Judgment,  definition  of:   Ante,  sec.  577. 
Motion  and  order:   Ante,  sec.  1003. 
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TITLE   L 

OP  WRITS  OP  REVIEW,  MANDATE  AND  PROHIBITION. 

Chapter  L    Writ  of  Review,  S§  1067-1077. 
IL    Writ  of  Mandate,  ${  1084-1097. 
m.    Writ  of  Prohibition,  §§  1102-1105. 
IV.    Writs  of  Review,   Mandate,  and  ProMbltion 
May  Issue  and  be  Heard  at  Chambers,  §  llOS. 
V.    RiUes  of  PracUce  and  Appeals,  U  1109-1110. 
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9 
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CHAPTER   I. 

WRIT    OP    RBVIBW. 

1067.  Writ  of  review  defined. 

1068.  Wlien  and  ty  what  courts  granted. 

1069.  AppUcatioQ  for,  how  made. 

1070.  The  writ  to  be  directed  to  the  Inferior  tribunal,  etc. 

1071.  ContentB  of  the  writ. 

1072.  Proceedings  in  inferior  court  may  be  stayed,  or  not. 
1078.  Serrice  of  the  writ. 

1074.  The  review  under  tbe  writ,  extent  of. 

1075.  A  defective  return  of  the  writ  may  be  perfected.     Hear- 

ing and  judgment. 

1076.  Copy  of  Judgment  miut  be  sent  to  the  inferior  tribunaL 

1077.  Judgment  rolls. 


S  1067.  Writ  of  review  defined.  The  writ  of  certiorari 
may  be  denominated  the  writ  of  review.  En.  March  11, 
1872.    Am'd.  1873-4,  345. 

Prac.  Act,  sec.  455.    En.  April  29,  1851. 

S  1068.  When  and  by  what  courts  granted.  A  writ  of 
review  may  be  granted  by  any  court,  except  a  police  or 
justice's  court,  when  an  inferior  tribunal,  board,  or  officer, 
exercising  judicial  functions,  has  exceeded  the  jurisdiction 
of  such  tribunal,  board,  or  officer,  and  there  is  no  appeal, 
nor,  in  the  judgment  of  the  court,  any  plain,  speedy,  and 
adequate  remedy.    En.  March  11,  1872. 

Cal.Rep.Cit.  63,  88S ;  58,  550 ;  54.  376 

69.  701 ;  60,  290 ;  65.  189 ;  71,  323 

96.  119  :  97.  S26 :  101,  17  ;  108,  305 

118.  668;  120,  614;  124,  277;  127.  419 

Prac.  Act,  sec  456.    En.  April  29,  1851^ 

Cal.Rep.Clt.  8,249;  5,478;  14,496;  16,218:  21.169; 
26.  96;  29.635;  42.264;  42.255;  43.  26;  43.367; 
47,  606. 


54, 

604; 

58. 

361; 

74. 

219; 

84. 

644; 

109, 

526; 

110, 

57; 

131, 

280; 

188, 

429. 
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Certiorari,  extent  of  review  on:   Post,  dec.  1074. 

Supreme  court  is  always  open  for  issuing  this  writ:  Ante, 
sec.  47. 

Court  commissioners,  power  to  hear  and  determine  ei 
parte  motions  for  writ:   Ante,  sec.  259. 

Returnable — ^Writ  may  be  made  returnable  at  any  Unie: 
Post,  sec  1108.  See  post,  sec.  1070. 

i  1069.  Application  for,  how  made.  The  application  must 
be  made  on  affidavit  by  the  i>arty  beneficially  interested, 
and  the  court  may  require  a  notice  of  the  application  to 
be  given  to  the  adverse  party,  or  may  grant  an  order  to 
show  cause  why  it  should  not  be  allowed,  or  may  grant  the 
writ  without  notice.    En.  March  11,  1872. 

Cal.Rep.Clt.  53,  392 ;  71,  237 ;  87,  176 ;  131,  806 ;  130.  687. 

Prac.  Act,  sec.  457.    En.  April  29,  1851. 
Issuance:     See  supreme  court  rule  26. 

S  1070.  The  writ  to  be  directed  to  the  Inferior  tribunal, 
etc.  The  writ  may  be  directed  to  the  inferior  tribunal, 
board,  or  officer,  or  to  any  other  person  having  the  custody 
of  the  record  or  proceedings  to  be  certified.  When  directed 
to  a  tribunal,  the  clerk,  if  there  be  one,  must  return  the 
writ  with  the  transcript  required.    En.  March  11,  1872. 

Cal.Rep.Cit.  61,  627;  76.  872;  113,  671. 

Prac.  Act,  sec.  458.    En.  April  29,  1851. 

S  1071.  Contents  of  the  writ.  The  writ  of  review  must 
command  the  party  to  whom  it  is  directed  to  certify  fully 
to  the  court  issuing  the  writ,  at  a  specified  time  and  place, 
a  transcript  of  the  record  and  proceedings  (describing  or 
referring  to  them  with  convenient  certainty),  that  the 
same  may  be  reviewed  by  the  court;  and  requiring  the 
party,  in  the  mean  time,  to  desist  from  further  proceedings 
in  the  matter  to  be  reviewed.    En.  March  11,  1872. 

Cal.Rep.Clt.  64,  322;  61,  56. 

Prac.  Act,  sec.  459.    En.  April  29,  1851. 

S  1072.  Proceedings  In  Inferior  court  may  be  stayed,  or 
not.  If  a  stay  of  proceedings  be  not  intended,  the  words 
requiring  the  stay  must  be  omitted  from  the  writ;  these 
words  may  be  inserted  or  omitted,  in  the  sound  dlscretkn 
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of  the  court,  but  If  omitted,  the  power  of  the  inferior  court 
or  officer  is  not  suspended  or  the  proceedings  stayed. 
Bn.  March  11,  1872. 

Prac  Act,  sec.  460.    En.  April  29,  1851. 

9  1073.  Service  of  the  writ.  The  writ  must  be  served 
In  the  same  manner  as  a  summons  in  civil  action,  except 
when  otherwise  expressly  directed  by  the  court.  Bn. 
March  11,  1872. 

Prac.  Act,  sec.  461.    En.  April  29,  1851. 
Service  of  writ,  on  public  tribunal,  etc.,  and  proof  of 
same:     Supreme  court  rule  28. 

Service  of  summons:   Ante,  sees.  410  et  seq. 

S  1074.  The  review  under  the  writ,  extent  of.  The  review 
npon  this  writ  cannot  be  extended  further  than  to  de- 
termine whether  the  inferior  tribunal,  board,  or  ofiQcer 
has  regularly  pursued  the  authority  of  such  tribunal,  board, 
or  officer.    En.  March  11,  1872. 

Cal.Rep.Clt.  64,  286;  97.  826;  111,  273;  113,  668;  186,  867. 
Prac.  Act,  sec.  462.    En.  April  29,  1851. 
Cal.Rep.Clt  25,  96;  29,  685;  48,  367. 

S  1075.  A  defective  return  of  the  writ  may  be  perfected. 
Hearing  and  Judgment.  If  the  return  of  the  writ  be  de- 
fective, the  court  may  order  a  further  return  to  be  made. 
When  a  full  return  has  been  made,  the  court  must  hear 
the  parties,  or  such  of  them  as  may  attend  for  that  purpose, 
and  may  thereupon  give  judgment,  either  affirming,  or 
annulling,  or  modifying  the  proceedings  below.  En.  March 
11.  1872. 

Cal.Rep.Cit  66.  614. 

Prac.  Act,  sec.  463.    En.  April  29,  1851. 

Cal.Rep.Cit.  26,  96. 

9  1076.  Copy  of  judgment  must  be  sent  to  the  Inferior 
tribunal.  A  copy  of  the  Judgment,  signed  by  the  clerk, 
must  be  transmitted  to  the  inferior  tribunal,  board,  or 
officer  having  the  custody  of  the  record  or  proceeding 
certified  up.    En.  March  11,  1872. 

Prac.  Act,  sec.  464.    En.  April  29,  1851. 
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§  1077.  Judgment  rolls.  A  copy  of  the  Judgment,  wHgnei, 
by  the  clerk,  entered  upon  or  attached  to  the  writ  and  re- 
turn, constitute  the  judgment  roll.    En.  March  11,  1S72.. 

Cal.Rep.Clt.  47,  606;  61,  65;  116,  86. 

Prac.  Act,  sec.  465.    En.  April  29,  1851. 
Cal.Rop.Clt.  87,  466;  46.  9. 


I 


CHAPTER  n. 

WRIT    OF    MANDATB. 

1084.     Mandate  defined. 

1086.     When  and  by  what  coart  Issued. 

1086.  Writ,  when  and  upon  what  to  issue. 

1087.  Must  be  either  alternative  or  peremptory. 

1088.  If  the  application  be  without  notice,  the  altematir* 
may  issue;  otherwise,  the  j>eremptory.     Notloo  and 
fault. 

1089.  The  adverse  party  may  answer  under  oath. 

1090.  If  an  essential  question  of  fact  Is  raised,  the  court 
order  a  Jury  trial. 

i  1091.    The  applicant  may  demur  to  the  answer  or  oomstarvafl  ft 

by  proof. 
S  1092.     Motion  for  new  trial,  where  made. 
I  1093.    The  cleric  must  transmit  the  verdict  to  the  ooiirt  vbcaw 

the  motion   is  pending,   after   which  the  hearing    aiian 

be  had  on  motion. 
I  1094.     If  no  answer  be  made,  or  if  the  answer  raise  no  matarial 

issue  of  fact,  the  hearing  must  be  before  the  ooort. 
I  1095.    If  the  applicant  succeed,  he  may  have  damages,  ooet%  aad 

a  peremptory  mandate, 
i  1096.     Service  of  the  writ. 
I  1097.     Penalty  for  disobedience  to  the  writ. 

S 1084.  Mandate  defined.  The  writ  of  mandsmua  magr  be 
denominated  a  writ  of  mandate.  En.  March  11, 1872.  Am'd. 
1873-4,  845. 

Prac.  Act,  sec  466.    En.  April  29,  1851« 

8  1085.  When  and  by  what  court  Issued.  It  may  be  Is- 
sued by  any  court,  except  a  justice's  or  police  court,  to  any 
inferior  tribunal,  corporation,  board,  or  person,  to  compel 
the  performance  of  an  act  which  the  law,  specially  enjoins, 
as  a  duty  resulting  from  an  office,  trust,  or  station;  or  to 
compel  the  admission  of  a  party  to  the  use  and  enjoyment 
of  a  right  or  office  to  which  he  is  entitled,  and  from  which 
he  is  unlawfully  precluded  by  such  inferior  tribunal, 
ration,  board,  or  person.    En.  March  11,  1872. 


Cal.Rep.Cft.     62,      9 ; 
66,  669:     73,     68; 


66,329;     67,    76;     66,596;     66,688; 
82,491;     91,486;     93,    88;  105,  164; 
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116,  266;  117.  858;  121,  664;  124,    86;  126.  678;  185,  276; 
136,  488;  136,  626. 

Prac  Act,  sec.  467.    En.  April  29,  1851. 

GaLIUp.Clt.  24,  82;  44«  174;  44,  175. 

Supreme  court  always  open:    Ante,  sec.  47. 

Superior  court  always  open:  Ante,  sec.  73.  Hearing; 
etc.,  at  chambers:    Ante,  sec.  166. 

Court  commissioners,  power  to  hear  and  determine  ex 
parte  motions  for  writ:    Ante,  sec.  269. 

Returnable,  when  may  be  made:    Post,  sec.  1108. 

S  1086.  Writ,  when  and  upon  what  to  Issue.  The  writ 
must  be  issued  in  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy,  in  the  ordinary  course  of 
law.  It  must  be  issued  upon  affidavit,  on  the  application  of 
the  party  beneficially  interested.    En.  March  11,  1872. 

Cal.Rep.Clt.  60,610;  66,880;  62,617;  71,  46;  71,812; 
76,  276 ;  87,  173 ;  87,  174 ;  87,  175 ;  108,  305 ;  118,  392 ; 
126,  679;  185,  14;  135,  625. 

Prac.  Act,  sec.  468.    En.  April  29,  1851. 

Cal.Rep.Clt.       8,174;       4,388;     24,     82;     25,     29;     25,     30; 
86,  287;     44,  175. 

Issuance  by  supreme  court:     See  supreme  court  rule  28. 

S  1087.  Must  be  either  alternative  or  peremptory.  Sut^ 
stance.  The  writ  may  be  either  alternative  or  peremptory. 
The  alternative  writ  must  state  generally  the  allegation 
against  the  party  to  whom  it  is  directed,  and  command 
such  party,  immediately  after  the  receipt  of  the  writ,  or  at 
some  other  specified  time,  to  do  the  act  required  to  be 
performed,  or  to  show  cause  before  the  court  at  a  speclfie<l 
time  and  place,  why  he  has  not  done  so.  The  peremptory 
writ  must  be  in  a  similar  form,  except  that  the  words  re- 
quiring the  party  to  show  cause  why  he  has  not  done  as 
commanded  must  be  omitted,  and  a  return  day  inserted. 
En.  March  11,  1872. 

Prac.  Act,  sec.  469.    En.  April  29,  1851. 
Peremptory  writ,  without  alternative:    Sec.  1088. 
Alternative  writ:     Supreme  court  rule  26. 
Compelling  clerk  to  enter  names  on  great  register:    See 
Pol.  Code,  sees.  1108, 1110. 
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i  1088.    If  the  application  be  without  notice,  the  atten» 
tlve  writ  may  Issue;   otherwise,  the  peremptory.    \Mm 
and  default.    When  the  application  to  the  court  is  sidt 
without  notice  to  the  adverse  party,  and  the  writ  be  ^ 
lowed,  the  alternative  must  be  first  issued;   but  If  tkcl 
application  be  upon  due  notice  and  the  writ  be  aUoivd.! 
the  peremptory  may  be  issued  in  the  first  instance.  Ttel 
notice  of  the  application,  when  given,  must  be  at  least  ta| 
days.    The  writ  cannot  be  granted  by  default.    The 
must  be  heard  by  the  court,  whether  the  adverse 
appear  or  not.    En.  March  11, 1872. 

Cal.Rep.Cit.  62,  506 ;  107,  390 ;  107,  891 ;  129,  400 ;  134,  M. 

Prac.  Act,  sec.  470.    En.  April  29,  1851. 

Proof  of  service,  on  public  body:    Supreme  court  nle: 

S  1089.    The  adverse  party  may  answer  under  oath. 
the  return  of  the  alternative,  or  the  day  on  which  the  ii 
cation  for  the  writ  is  noticed,  the  party  on  whom  the 
or  notice  has  been  served  may  show  cause  by  ansvi 
under  oath,  made  in  the  same  manner  as  an  answer  u 
complaint  in  a  civil  action.    En.  March  11, 1872. 

Prac.  Act,  sec.  471.    En.  April  29,  1851. 
Answer:    Ante,  sec.  437. 

S  1090.  If  an  essential  question  of  fact  Is  raised, 
court  may  order  a  Jury  trial.  If  an  answer  be  made,  vbic 
raises  a  question  as  to  a  matter  of  fact  essential  to 
determination  of  the  motion,  and  affecting  the  subst&nt 
rights  of  the  parties,  and  upon  the  supposed  truth  of  ^ 
allegation  of  which  the  application  for  the  writ  is 
the  court  may,  in  its  discretion,  order  the  question  to 
tried  before  a  Jury,  and  postpone  the  argument  until 
trial  can  be  had,  and  the  verdict  certified  to  the  court  Tbe 
question  to  be  tried  must  be  distinctly  stated  in  the  oniff 
for  trial,  and  the  county  must  be  designated  in  which  tfca 
same  shall  be  had.  The  order  may  also  direct  the  Jmy  ts 
assess  any  damages  which  the  applicant  may  have  f* 
tained,  in  case  they  find  for  him.    En.  Marcn  1^  m 

CalJlep.Cit.  81,  646. 

Prac.  Act,  sec.  472.    En.  April  29,  1851. 
Cal.Rep.Clt.  9,  20. 
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I  t091«  The  applicant  may  demur  to  the  answer  or  coun- 
:ervail  it  by  proof.  On  the  trial  the  applicant  is  not 
precluded  by  the  answer  from  any  valid  objection  to  its 
•ufficiency,  and  may  countervail  it  by  proof,  either  in  direct 
4enial  or  by  way  of  avoidance.    £n.  March  11,  1872. 

Cal.Rep.Clt.  135,  276. 

Prac.  Act,  sec.  473.    En.  April  29,  1851. 

§  1092.  Motion  for  new  trial,  where  made.  The  motion 
for  a  new  trial  must  be  made  in  the  court  in  which  the  issue 
of  fact  is  tried.    En.  March  11,  1872. 

Prac.  Act,  sec.  474.    En.  April  29,  1851, 

§  1093.  The  cleric  must  transmit  the  verdict  to  ttje  court 
where  the  motion  is  pending,  after  which  the  hearing  shall 
be  had  on  motion.  If  no  notice  of  a  motion  for  a  new  trial 
be  given,  or,  if  given,  the  motion  be  denied,  the  clerk,  with- 
in five  days  after  rendition  of  the  verdict  or  denial  of  the 
motion,  must  transmit  to  tt^  court  in  which  the  application 
for  the  writ  is  pending,  a  certified  copy  of  the  verdict 
attached  to  the  order  of  trial;  after  which  either  party  may 
bring  on  the  argument  of  the  application;  upon  reasonable 
notice  to  the  adverse  party.    En.  March  11, 1872. 

Prac.  Act,  sec.  475.    En.  April  29,  1851. 

S  1094.  If  no  answer  be  made,  or  if  the  answer  raise  no 
material  issue  of  fact,  the  hearing  must  be  before  the  court. 
If  no  answer  be  made,  the  case  must  be  heard  on  the  papers 
of  the  applicant.  If  the  answer  raises  only  questions  of 
law,  or  puts  in  issue  immaterial  statements,  not  affecting 
the  substantial  rights  of  the  parties,  the  court  must  pro- 
ceed to  hear  or  fix  a  day  for  hearing  the  argument  of  the 
case.    En.  March  11,  1872.    Am'd.  1873-4,  345. 

Cal.Rep.Cit.  107,  390 ;  129,  400. 

Prac.  Act,  sec.  476.    En.  April  29,  1851. 

i  1095.  If  the  applicant  succeed,  he  may  have  damages^ 
costs,  and  a  peremptory  mandate.  If  judgment  be  given 
for  the  applicant,  he  may  recover  the  damages  which  he 
has  sustained,  as  found  by  the  Jury,  or  as  may  be  deter- 
mined by  the  court  or  referee,  UDon  a  reference  to  be 
ordered,  together  with  costs;  and  Xoi   iiich  damages  and 
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costs  an  execution  may  issue;  and  a  peremptory 

must  also  be  awarded  without  delay.    En.  Marcli  U,  1171 

Cal.Rep.Cit.  123;  152;  123,  153. 

Prac.  Act,  sec.  477.    En.  April  29,  1851. 
Cal.Rep.cit.  123,  153. 

Costs:    Ante,  sees.  1021  et  seq. 

S  1096.  Service  of  the  writ.  The  writ  must  be  serred  in 
the  same  manner  as  a  summons  in  a  cIyU  action,  excepc 
when  otherwise  expressly  directed  by  order  of  the  oosit 
Service  upon  a  majority  of  the  members  of  any  board  or 
body,  is  service  upon  the  board  or  body,  whether  at  tlM 
time  of  the  service  the  board  or  body  was  In  session  or  uaL 
En.  March  11, 1872. 

Prac.  Act,  sec.  478.    En.  April  29,  1851. 
Service  of  summons:    Ante,  sees.  410  et  seq. 

S  1097.  Penaity  for  dIsobediJhce  to  the  writ.  Whea  » 
peremptory  mandate  has  been  issued  and  directed  to  aay 
inferior  tribunal,  corporation,  board,  or  person,  if  it  appear 
to  the  court  that  aily  member  of  such  tribunal,  corporatkOy 
or  board,  or  such  person  upon  whom  the  writ  has  beet 
personally  served,  has,  without  Just  excuse,  refused  or 
neglected  to  obey  the  same,  the  court  may,  upon  motion, 
impose  a  fine  not  exceeding  one  thousand  dollars.  In  case 
of  persistence  in  a  refusal  of  obedience,  the  court  may 
order  the  party  to  be  imprisoned  until  the  writ  is  obeyed 
and  may  make  any  orders  necessary  and  proper  for  tbe 
complete  enforcement  of  the  writ  En.  March  U,  1^71 
Am'd.  1873-4,  345. 

Prac.  Act,  sec.  479.    En.  April  29,  1851. 
Contempt,  generally:    Post,  sees.  1209  et  seq. 
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CHAPTER  m. 

WRIT    OP    PROHIBITION, 

1102.  Prohibition  defined. 

IIOS.  Wl^ere  and  when  issiied. 

1104.  Writ  maj  be  alternative  or  peremptory.    Form  of. 

1105.  Certain  provisions  of  the  preceding  chapter  applicable. 


S  1102.  Prohibition  defined.  The  writ  of  prohibition  iB 
the  counterpart  of  the  writ  of  mandate.  It  arrests  the 
proceedings  of  any  tribunal,  corporation,  board,  or  person, 
whether  exercising  functions  judicial  or  ministerial,  when 
such  proceedings  are  without  or  in  excess  of  the  jurisdic- 
tion of  such  tribunal,  corporation,  board,  or  person.  En. 
March  11,  1872.    Am'd.  1881,  20. 

Cal.Rep.Cit.  47,  82 ;  47,  585 ;  53,  292 ;  64,  88 ;  57,  653  : 
57,  554 ;  58,  328  ;  58.  662 ;  66.  27  ;  68.  402 ;  68,  108 ; 
84,  889;  92,  251;  110,  68;  122,  216;  126,  221. 

Mandate:    Ante,  sees.  1084  et  seq. 

{1103.    Where  and  when  issued.    It  may  be  issued  by 

any  court  except  police  or  justices'  courts,  to  an  inferior 

tribunal  or  to  a  corporation,  board,  or  person,  in  all  cases 

where  there  is  not  a  plain,  speedy,  and  adequate  remedy  in 

the  ordinary  course  of  law.    It  is  issued  upon  affidavit,  on 

the  application  of  the  person  beneficially  interested.    En. 

March  11,  1872. 

Cal.Rep.Cit.     58,824;     69,668;     66.     27;     69.108;     84.889; 
86,     50 ;     90,  103 ;     82,  251 ;  108,  305 ;  110,    58 ;  122,  216 ; 
133,  365;  137,  109. 

Seal  necessary  to  a  writ:    Ante,  sec.  163. 

S  1104.  Writ  may  be  alternative  or  peremptory.  Form 
of.  The  writ  must  be  either  alternative  or  peremptory. 
The  alternative  writ  must  state  generally  the  allegation 
against  the  party  to  whom  it  is  directed,  and  command  such 
party  to  desist  or  refrain  from  further  proceedings  in  the 
action  or  matter  specified  therein,  until  the  further  order  of 
the  court  from  which  it  is  issued,  and  to  show  cause  before 
such  court,  at  a  specified  time  and  place,  why  such  party 
should  not  be  absolutely  restrained  from  any  further  pro- 
ceedings in  such  action  or  matter.  The  peremptory  writ 
must  be  in  a  similar  form,  except  that  the  words  requiring 
Code  Ciy.  Proc— 36. 
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the  party  to  show  cause  why  he  should  not  be  absolutelf 
restrained,  etc.,  must  be  omitted,  and  a  return  day  inserted. 
En.  March  11, 1872. 
Compare  sec.  1087. 

§  1105.  Certain  provisions  of  the  preceding  chapter  ap- 
piicable.  The  provisions  of  the  preceding  chapter,  except 
of  the  first  four  sections  thereof,  apply  to  this  proceeding. 
En.  March  11,  1872. 

Cal.Rep.Cit.  88.  267. 

CHAPTER  IV. 

WRITS     OP     REVIEW.     MANDATE.     AND     PROHIBITION     MAT 
ISSUE    AND    BE    HEARD    AT    CHAMBERS. 

I  1108.     Writa  of  review,  mandate,  and  prohibition  may  iasoe  moA 

be  heard  at  chambers. 

S  1108.  Writs  of  review,  mandate,  and  prohibition  may 
Issue  and  be  heard  at  chambers.  Writs  of  review,  mandate, 
and  prohibition  issued  by  the  supreme  court,  or  by  a  siipe* 
rior  court,  may,  in  the  discretion  of  the  court  issuing  the 
writ,  be  made  returnable  and  a  hearing  thereon  be  had  at 
any  time.    En.  March  11,  1872.    Am'd.  1873-4,  346;  1880,  74. 

Cal.Rep.Cit.  45,  243. 

Powers  of  Judges  at  chambers:    Ante,  sees.  165«  166. 

CHAPTER  V. 

RULES  OF  PRACTICB  AND  APPEALS 

I  1109.     Certain  proYlsions  of  part  two  applicable. 
8  1110.     Same. 

§  1109.  Certain  provisions  of  part  two  applicable.  Sz- 
cept  as  otherwise  provided  in  this  title,  the  proTisiona  of 
part  two  of  this  code,  are  applicable  to,  and  constitute  the 
rules  of  practice  in  the  proceedings  mentioned  In  this  titla 
En.  March  11, 1872. 

Cal.Rep.Git.  117,  6. 

See  ante,  sees.  807  et  aeq. 

§  1110.  Same.  The  proylslons  of  part  two,  of  this  oodSi 
relative  to  new  trials  and  appeals,  except  in  so  far  as  tbey 
are  inconsistent  with  the  provisions  of  this  title,  apply  to 
the  proceedings  mentioned  in  this  title.   Exl  March  11, 1871 

See  ante,  sees.  666  et  seq.;  and  ante,  sees.  936  et  seq. 
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TITLE   IL 

OF    CONTBSTINQ    CERTAIN    ELECTIONS.' 

i  1111.  Who  may  contest,  and  grounds  of  contest. 

I  1112.  Irregularity  and  improper  conduct  of  Judges,  when  to  an- 
nul elections. 

$  1118.  When  not  to. 

f  1114.  Illegal  votes,  when  not  to  vitiate  election. 

S  1115.  Proceedings  on  contest. 

i  1116.  Statement  of  cause  of  contest  in  Illegal  yotlng. 

8  1117.  Statement  of  cause  of  contest;  want  of  form  not  to  yitiate. 

1118.  Superior  Judge  to  hold  special  session  for  trial  of  contest. 

1119.  Clerk  to  issue  citation  to  respondent. 

1120.  Witnesses;  attendance  of,  how  enforced. 
fi  1121.  Power  of  court.     Adjournment  of  court. 

8  1122.  Rules  to  govern  court  in  trial  of  contest. 

8  1123.  Court  may  declare  who  was  elected. 

9  1124.  Fees  of  officers  and  witnesses.     (Repealed.) 
8  1126.  Costo. 

8  1126.     Appeal. 

i  1127.     When  election  void  and  office  vacant. 

Gen.  Clt.  to  Tltle—Cal.Rep.Cit.  120,  528. 

§  1111.  Who  may  contest,  and  grounds  of  contest  Any 
elector  of  a  county,  city  and  county,  city,  or  of  any  political 
subdivlBion  of  either,  may  contest  the  right  of  any  person 
declared  elected  to  an  office  to  be  exercised  therein,  for 
any  of  the  following  causes: 

1.  For  maiconduct  on  the  part  of  the  board  of  Judges,  or 
any  member  thereof. 

2.  When  the  person  whose  right  to  the  office  is  contested 
was  not,  at  the  time  of  the  election,  eligible  to  such  office. 

3.  When  the  person  whose  right  is  contested  has  given 
to  any  elector  or  Inspector,  judge,  or  clerk  of  the  election, 
any  bribe  or  reward,  or  has  offered  any  such  bribe  or  re- 
ward for  the  purpose  of  procuring  his  election,  or  has  com- 
mitted any  other  offense  against  the  elective  franchise, 
defined  in  title  four,  part  one,  of  the  Penal  Code. 

4.  On  account  of  Illegal  votes.  £3n.  March  11, 1872.  Am'd. 
X875-6,  100. 

Gal.Rep.Cit.     46,401;     46,403;  64,    96;     83.     71;     83,    74; 

87,  124;     87.  125;  100,  201;  114.     96;  118,  400;  129,  327; 

134,  152;  136.  266;  138,  152.  Subd.  1  —  65,     59;     83,     73; 

111.  420.      Subd.  2-118,  896.  Subd.  4—104,  661;  127,    81; 

128,  284. 
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Malconduct  of  judges:    Post,  sees.  1112,  lllS. 

Legislature,  contesting  election  of  members 
Code,  sec.  273;  of  governor,  etc..  Id.:     8ec.  288. 

Office,  usurpation  of,  etc.:    Ante,  sees.  802  et 

Olfense  against  electlre  franchise:  Pen.  Code*  secL  41 
et  seq. 

§1112.  Irregularity  and  Improper  condiict  of  Judgci* 
when  to  annul  elettions.  No  irregularity  or  improper  cofi- 
duct  in  the  proceedings  of  the  judges,  or  any  of  them,  is 
such  malconduct  as  avoids  an  election,  unless  the  trreg^ 
larity  or  improper  conduct  is  such  as  to  procure  the  penca. 
whose  right  to  the  office  is  contested  to  be  declared 
elected,  when  he  had  not  received  the  highest  number  of 
legal  votes.    En.  March  11,  1872. 

Cal.Rep.Cit.  83,  78;  108,  111;  124.  13:  1S6,  402. 

§  1113.  When  not  to.  When  any  election  held  fbr  u 
office  exercised  in  and  for  a  county  is  contested  on  accoui 
of  any  malconduct  on  the  part  of  the  board  of  judges  of  ssy 
township  election,  or  any  member  thereof,  the  electks 
cannot  be  annulled  and  set  aside  upon  any  proof  thereci 
unless  the  rejection  of  the  vote  of  such  township  or  tow» 
ships  would  change  the  result  as  to  such  office  in  titf 
remaining  vote  of  the  county.    E2n.  March  11, 1872. 

§  1114.    Illegal  votes,  when  not  to  vitiate  election.   Ho^ 

ing  in  the  fourth  ground  of  contest  specified  In  sectiaa 
eleven  hundred  and  eleven,  is  to  be  so  construed  as  to 
authorize  an  election  to  be  set  aside  on  account  of  illegal 
votes,  unless  it  appear  that  a  number  of  illegal  votes  bai 
been  given  to  the  person  whose  right  to  the  office  is  coo- 
tested,  which,  if  taken  from  him,  would  reduce  the  nmnber 
of  his  legal  votes  below  the  number  of  votes  given  to  soibb 
other  person  for  the  same  office,  after  deducting  therefroa 
the  illegal  votes  which  may  be  shown  to  have  been  giTcn 
to  such  other  person.  En.  March  11,  1872. 
Cal.Rep.Clt.  65,  286;  83.  73;  128,  284.    - 

f  1115.  Proceedings  on  contest.  When  an  elector  con* 
tests  the  right  of  any  person  declared  elected  to  such  office, 
he  must,  within  forty  days  after  the  return  day  of  the  elc<y 
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;ioixi.,  file  with  the  county  clerk  a  written  statement,  setting 
Box-til  specifically: 

1.  The  name  of  the  party  contesting  such  election,  and 
bliat  lie  is  an  elector  of  the  district*  county,  or  township,  as 
tike  case  may  be,  in  which  such  election  was  held; 

2.  The  name  of  the  person  whose  right  to  the  office  la 
x>ii  tested; 

3.  The  office; 

4.  The  particular  grounds  of  such  contest; 

— TVhich  statement  must  be  verified  by  the  affidavit  of 
tlie  contesting  party,  that  the  matters  and  things  therein 
contained  are  true.    Bn.  March  11,  1872. 

C&l.Rep.Clt.     46,408;     58,207;     68,208;     65,    69;  111,  130; 
i21.  479. 

Statement  of  contestant:    Post,  sees.  1116, 1117. 

9  1116.    Statement  of  cause  of  contest  In  illegal  voting. 

"Wlien  the  reception  of  illegal  votes  is  alleged  as  a  cause  of 

contest,  it  is  sufficient  to  state  generally  that  in  one  or 

more  specified  voting  precincts  illegal  votes  were  given  to 

the  person  whose  election  is  contested,  which,  if  taken  from 

him*  will  reduce  the  number  of  his  legal  votes  below  the 

number  of  legal  votes  given  to  some  other  person  for  the 

same  office;  but  no  testimony  can  be  received  of  any  illegal 

TOtes,  unless  the  party  contesting  such  election  deliver  to 

the  opposite  party,  at  least  three  days  before  such  trial,  a 

written  list  of  the  number  of  illegal  votes,  and  by  whom 

given,  which  h^  intends  to  prove  on  such  trial;  and  no 

teatimony  can  be  received  of  any  illegal  votes  except  such 

as  are  specified  in  such  list.    En.  March  11,  1872.    Am'd. 

1880,  74. 

Cal.Rep.CIt.     61,  616;     68,  211;  106,  182;  121,  584;  186,      4; 
186.  277. 

§  1117.  Gtatement  of  cause  of  contest;  want  of  form  not 
to  vitiate.  No  statement  of  the  grounds  ef  contest  will  be 
rejected,  nor  the  proceedings  dismissed  by  any  court  for 
want  of  form,  if  the  grounds  of  contest  are  alleged  with 
such  certainty  as  will  advise  the  defendant  of  the  particular 
proceeding  or  cause  for  which  such  election  is  contested. 
En.  March  11, 1872. 

S  1118.    Superior  Judge  to  hold  special  session  for  trial 
of  contest.     Upon  the  statement  being  filed,  the  county 
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clerk  must  infonn  the  superior  court  of  the  county  tkereo^ 
which  shall  thereupon  order  a  special  session  of  such  conn 
to  be  held  at  the  court  room,  on  some  day  to  be  namfid  hf 
it,  not  less  than  ten  nor  more  than  twenty  days  from  tbe 
date  of  such  order,  to  hear  and  determine  such  contested 
election.  En.  March  11, 1872.  Am'd.  1880,  75. 
Cal.Rep.Clt.  119,  614 ;  119,  616. 

{1119.  Cterk  to  issue  citation  to  respondent.  The  dot 
shall  thereupon  issue  a  citation  for  the  person,  whose  ri^ 
to  the  office  is  contested,  to  appear  at  the  time  and  placi 
specified  in  the  order,  which  citation  must  be  deliTered  to 
the  sheriff,  and  served  either  upon  the  party  in  person,  or, 
if  he  cannot  be  found,  by  leaving  a  copy  thereof  at  tte 
house  where  he  last  resided,  at  least  five  days  before  the 
time  so  specified.    Kn.  March  11,  1872.  Am'd.  1880,  75. 

§  1120.    Witnesses;   attendance  of,  how  enforced.    Tbe 

clerk  must  issue  subpoenas  for  witnesses  at  the  re<iuest  o! 
either  party,  which  must  be  served  as  other  subpoenas;  ssd 
the  superior  court  shall  have  full  power  to  issue  attach 
ments  to  compel  the  attendance  of  witnesses  who  hare  beeo 
subpoenaed  to  attend.    En.  March  11,  1872.    Am'd.  1S80, 7a 

Subpoenas,  issuance,  service,  etc.:  Post,  sees.  198&-19ST; 
also  see  post,  sees.  1988-1990;  disobedience,  penalty,  etc^ 
Post,  sees.  1991-1992. 

Compelling  attendance  of  witnesses:  Post,  sees.  1^93 
et  seq. 

§  1121.  Power  of  court.  Adjournment  of  court.  The 
court  must  meet  at  the  time  and  place  designated,  to  de- 
termine such  contested  election,  and  shall  have  all  the 
powers  necessary  to  the  determination  thereof.  It  maj 
adjourn  from  day  to  day  until  such  trial  is  ended,  and  mar 
also  continue  the  trial,  before  its  commencement,  for  snj 
time  not  exceeding  twenty  days,  for  good  cause  shown  by 
either  party  upon  affidavit,  at  the  costs  of  the  party  apply- 
ing for  such  continuance.    En.  March  11,  1872. 

Cal.Rep.Clt.  119,  614;  119,  617. 

S  1122.  Rules  to  govern  court  In  trial  of  contest.  TbA 
court  must  be  governed,  in  the  trial  and  determinatloa  <tf 
such  contested  election,  by  the  rules  of  law  and  evidence 
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STemins  the  determination  of  qnestions  of  law  and  fact, 
>  far  as  tlie  same  may  be  applicable;  and  may  dismiss  the 
roceedinss  if  the  statement  of  the  cause  or  causes  of  the 
mtest  is  [in]  sufficient,  or  for  want  of  prosecution.  After 
Huins  the  proofs  and  allegations  of  the  parties,  the  court 
tust  pronounce  judgment  In  the  premises,  either  conflrm- 
ig  or  annulling  and  setting  aside  such  election.  En.  March 
L,  1872. 

CalJaep.Clt.  65,  286;  121,  479. 

11123.  Court  may  declare  who  was  elected.  If  in  any 
ich  case  it  appears  that  another  person  than  the  one  re- 
imed  has  the  highest  number  of  legal  votes,  the  court 
iust  declare  such  person  elected.    En.  March  11,  1872. 

Cal.Rep.Clt.  128,  284. 

}  1124.  Fees  of  offlcers  and  witnesses.  (Repealed.)  BhL 
larch  11,  1872.     Rep.  1880,  76. 

1 1125.  Costs.  If  the  proceedings  are  dismissed  for  In- 
mfftciency,  or  want  of  prosecution,  or  the  election  is  by  the 
ourt  confirmed,  judgment  must  be  rendered  against 
he  party  contesting  such  election,  for  costs,  in  favor  of  the 
Muty  'whose  election  was  contested;  but  if  the  election  is 
mnulled  and  set  aside,  judgment  for  costs  must  be  ren- 
lered  against  the  party  whose  election  was  contested,  in 
^Yor  of  the  party  contesting  the  same.  Primarily,  each 
>arty  is  liable  for  the  costs  created  by  himself,  to  the 
>iBcer8  and  witnesses  entitled  thereto,  which  may  be  col- 
lected in  the  same  manner  as  similar  costs  are  collected  in 
other  cases.    Bn.  March  11, 1872.    Am'd.  1880,  75. 

OaI.Rep.Clt.  66,  286;  127,  83. 

Costs,  in  special  proceedings:  Ante,  sees.  1022,  subd.  A, 
1024;  generally:    Ante,  sees.  1021  et  seq. 

11126.  Appeal.  Either  party,  aggrieved  by  the  judg- 
ment of  the  court,  may  appeal  therefrom  to  the  supreme 
court,  as  in  other  cases  of  appeal  thereto  from  the  superior 
court   En.  March  11, 1872.    Am'd.  1880,  75. 

Cal.Rep.Cit.  79,  488 ;  114,  88 ;  126,  628. 

Appeals  to  supreme  coxvrt:  Ante,  sec.  96S;  appeals, 
generally:  Ante,  sees.  9^6  et  seq. 
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clerk  must  infonn  the  superior  court  of  the  county  thereof, 
which  shall  thereupon  order  a  special  session  of  such  couzx 
to  be  held  at  the  court  room,  on  some  day  to  be  named  by 
it,  not  less  than  ten  nor  more  than  twenty  days  from  the 
date  of  such  order,  to  hear  and  determine  such  contested 
election.  En.  March  11, 1872.  Am'd.  1880,  75. 
Cal.Rep.Cit.  119,  614 ;  118,  616. 

§  1119.  Clerk  to  issue  citation  to  respondent.  The  clerk 
shall  thereupon  issue  a  citation  for  the  person,  whose  right 
to  the  office  is  contested,  to  appear  at  the  time  and  place 
specified  in  the  order,  which  citation  must  be  delivered  to 
the  sheriff,  and  served  either  upon  the  party  in  person,  or, 
if  he  cannot  be  found,  by  leaving  a  copy  thereof  at  the 
house  where  he  last  resided,  at  least  five  days  before  the 
time  so  specified.    En.  March  11,  1872.  Am'd.  1880,  75. 

§  1120.  Witnesses;  attendance  of,  how  enforced.  The 
clerk  must  issue  subpoenas  for  witnesses  at  the  request  of 
either  party,  which  must  be  served  as  other  subpoenas ;  and 
the  superior  court  shall  have  full  power  to  issue  attach- 
ments to  compel  the  attendance  of  witnesses  who  have  been 
subpoenaed  to  attend.    En.  March  11,  1872.    Am'd.  1880,  75. 

Subpoenas,  issuance,  service,  etc.:  Post,  sees.  1985-19S7; 
also  see  post,  sees.  1988-1990;  disobedience,  penalty,  etc: 
Post,  sees.  1991-1992. 

Compelling  attendance  of  witnesses:  Post,  sees.  19d3 
et  seg. 

S  1121.  Power  of  court.  Adjournment  of  court.  The 
court  must  meet  at  the  time  and  place  designated,  to  de- 
termine such  contested  election,  and  shall  have  all  the 
powers  necessary  to  the  determination  thereof.  It  may 
adjourn  from  day  to  day  until  such  trial  is  ended,  and  may 
also  continue  the  trial,  before  its  commencement,  for  any 
time  not  exceeding  twenty  days,  for  good  cause  shown  by 
either  party  upon  affidavit,  at  the  costs  of  the  party  apply- 
ing for  such  continuance.    En.  March  11,  1872. 

CaI.Rep.Cit  119,  614;  110.  617. 

S  1122.  Rules  to  govern  court  in  trial  of  contest.  The 
court  must  be  governed,  in  the  trial  and  determination  of 
such  contested  election,  by  the  rules  of  law  and  evidence 
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gOTeming  the  determinaUon  of  queBtions  of  law  and  fact, 
so  far  as  the  same  may  be  applicable;  and  may  dismiss  the 
proceedings  if  the  statement  of  the  cause  or  causes  of  the 
contest  Is  [In]  sufficient,  or  for  want  of  prosecution.  After 
hearing  the  proofs  and  allegations  of  the  parties,  the  court 
must  pronounce  judgment  In  the  premises,  either  conflrm- 
ing  or  annulling  and  setting  aside  such  election.  En.  March 
11, 1872. 

CalJlep.Cit.  65,  286;  121,  479. 

1 1123.  Court  may  declare  who  was  elected.  If  In  any 
such  case  It  appears  that  another  person  than  the  one  re- 
turned has  the  highest  number  of  legal  votes,  the  court 
must  declare  such  person  elected.    En.  March  11,  1872. 

Cal.Rep.Clt.  128,  284. 

1 1124,  Fees  of  ofncers  and  witnesses.  (Repealed.)  BhL 
March  11,  1872.     Rep.  1880,  76. 

%  1125.  Costs.  If  the  proceedings  are  dismissed  for  In- 
snfBdency,  or  want  of  prosecution,  or  the  election  Is  by  the 
court  confirmed,  judgment  must  be  rendered  against 
the  party  contesting  such  election,  for  costs,  in  favor  of  the 
party  whose  election  was  contested;  but  If  the  election  is 
annulled  and  set  aside,  judgment  for  costs  must  be  ren- 
dered against  the  party  whose  election  was  contested,  in 
favor  of  the  party  contesting  the  same.  Primarily,  each 
party  is  liable  for  the  costs  created  by  himself,  to  the 
officers  and  witnesses  entitled  thereto,  which  may  be  col- 
lected in  the  same  manner  as  similar  costs  are  collected  in 
other  cases.    En.  March  11, 1872.    Am'd.  1880,  75. 

Ottl.Rep.Cit.  66,  286;  127,  88. 

Costs,  in  special  proceedings:  Ante,  sees.  1022,  subd.  4» 
1024;  generally:    Ante,  sees.  1021  et  seq. 

f  1126.  Appeal.  Either  party,  aggrieved  by  the  judg- 
ment of  the  court,  may  appeal  therefrom  to  the  supreme 
court,  as  in  other  cases  of  appeal  thereto  from  the  superior 
court.    En.  March  11, 1872.    Am'd.  1880,  75. 

GaI.Rep.Clt.  79,  488 ;  114,  88 ;  126,  528. 

Appeals  to  supreme  court:  Ante,  sec.  96S;  appeals, 
generally:  Ante,  sees.  9^6  et  seq. 
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S  1127.    When  election  void  and  office  vacant.   Whenever 

an  election  Is  annulled  or  set  aside  by  the  Judgment  of  the 

superior  court,  and  no  appeal  has  been  taken  within  tea 

days  thereafter,  the  commission,  if  any  has  issued,  is  Toid» 

and  the  office  vacant    Bn.  March  11,  1872.    Am'd.  1880,  76. 

Cal.Rep.Cit.  111.  420;  114,    86;  128,  827;  184,  162.    Subd.  1— 
111«  420. 


TITLE     III. 
OF   SUMMARY   PROCEEDINGS. 

Chapter  I.    Confession     of    Judgment    Without     Actton* 

§§  1132-1186. 

II.    Submitting    a    Controversy    Without    Actton, 
SS  1138-1140. 

in.    Discharge  of  Persons  Imprisoned  on  Civil  Pro- 
cess, fiS  1143-1164. 

IV.    Summary  Proceedings  for  Obtaining 
sion   of  Real   Property   tn   Certain 
|§  1169-1179. 

CHAPTER  L 

CONFESSION    OF    JUDGMENT    WITHOUT    ACTION. 

I  1182.    Judgment  may  be  confessed  for  debt  due  or  contingent  I!*- 
bility. 

ill88.    Statement  in  writing  and  form  thereof. 
1184.    Filing  statement  and  entering  Judgment. 
1186.    How,  in  justices'  courts. 


§  1132.  Judgment  may  be  confessed  for  debt  due  or 
tingent  liability.  A  Judgment  by  confession  may  be  entered 
without  action,  either  for  money  due  or  to  become  due*  or 
to  secure  any  person  against  contingent  liability  on  behalf 
of  the  defendant,  or  both,  in  the  manner  prescribed  by  thia 
chapter.  Such  Judgment  may  be  entered  in  any  court  hav- 
ing Jurisdiction  for  like  amounts.    En.  March  11,  1872. 

GalJtep.ClL  134,  672. 

Prac.  Act,  sec.  874.    Bn.  April  29,  1851. 
CaI.Rep.Clt.  18,  681. 

Judgment  by  confession,  in  Justice's  court:     Sees.  VX 

subd.  6«  114,  889,  ante,  1135,  post 
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§  1133.  Statement  In  writing  and  form  thereof.  A  state- 
ment  in  writing  must  be  made,  signed  by  the  defendant, 
and  Terifled  by  his  oath,  to  the  following  effect: 

1.  It  must  authorize  the  entry  of  Judgment  for  a  specified 
sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must 
state  concisely  the  facts  out  of  which  it  arose,  and  show 
that  the  sum  confessed  therefor  is  Justly  due,  or  to  become 
due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against 
a  contingent  liability,  it  must  state  concisely  the  facts 
constituting  the  liability,  and  show  that  the  sum  confessed 
therefor  does  not  exceed  the  same.    En.  March  11,  1872. 

Prac  Act,  sec.  875.    ]@n.  April  29,  1851. 
Cal.aep.Cit.  18,  681. 

1 1134.  Filing  statement  and  entering  Judgment.  The 
statement  must  be  filed  with  the  clerk  of  the  court  in  which 
the  judgment  is  to  be  entered,  who  must  indorse  upon  it, 
and  enter  in  the  Judgment  book,  a  Judgment  of  such  court 
for  the  amount  confessed,  with  ten  dollars  costs.  The 
statement  and  aflldayit,  with  the  Judgment  indorsed,  there- 
upon becomes  the  Judgment  roll.    En.  March  11,  1872. 

Prac  Act,  sec  376.    En.  April  29,  1851. 
Ca]'.Rep.Cit.  18,  681. 

§1135.  How,  in  Justices'  courts.  In  a  Justice's  court, 
where  the  oouzt  has  authority  to  enter  the  Judgment,  the 
statement  may  be  filed  with  the  Justice,  who  must  there- 
upon enter  in  his  docket  a  Judgment  of  his  court  for  the 
amount  confessed,  with  three  dollars  costs.  If  a  transcript 
of  such  Judgment  be  filed  with  the  county  clerk,  a  copy  of 
the  statement  must  be  filed  with  it.    En.  March  11, 1872. 

Justice's  court:    Ante,  sees.  112,  subd.  6, 114,  889. 


|§  1138-1140         SUBMITTING    A    CONTROVERSY.  430 

CHAPTER  IL 

SUBMITTING    A    CONTROVBRST    WITHOUT   ACnON. 

S  1138.     Controversy,  bow  submitted  wltbout  action. 

S  1138.     Judgment  on.  as  in  otber  cases,  but  witbout  costs  prior  Xm 

notice  of  trial. 
9  1140.     Judgment  may   be   enforced  or   appealed   from   as   In  aa 

action. 

§1138.  Controversy,  how  submitted  without  action. 
Parties  to  a  qtuestlou  In  difference,  wMch  might  be  the  sub- 
ject of  a  civil  action,  may,  without  action,  agree  upon  a 
case  containing  the  facts  upon  which  the  controTeray  de- 
pends, and  present  a  submission  of  the  same  to  any  court 
which  would  have  Jurisdiction,  if  an  action  had  been 
brought;  but  it  must  appear,  by  affidavit,  that  the  contro- 
Tersy  is  real,  and  the  proceedings  in  good  faith,  to  deter- 
mine the  rights  of  the  parties.  The  court  must  thereupon 
hear  and  determine  the  case,  and  render  Judgment  thereon, 
as  if  an  action  were  depending.    En.  March  11,  1872. 


Cal.Rep.Clt.     68,  285 

95.  334;     99.  148 

109.  397 ;  109.  577 

121,  662;  131.  411 


72.  134 ;  72.  144 ;     77,  613 ;     88.  408 ; 

99.  556;  102.  139;  104.  517;   107.  466; 

111.  425;  111.  427;  116,    21;  118,    40; 

135.  513;  136.     64. 


Prac.  Act,  sec.  377.    En.  April  29,  1851. 
Cal.Rep.Clt.  20.  73 ;  20.  680. 

§  1139.  Judgment  on,  as  in  other  cases,  but  without  eosis 
prior  to  notice  of  trial.  Judgment  must  be  entered  1b  the 
Judgment  book  as  in  other  cases,  but  without  costs  tor  any 
proceeding  prior  to  the  trial.  The  case,  the  submlasloii. 
and  a  copy  of  the  Judgment,  constitute  the  Judgment  rolL 
En.  March  11,  1872. 

Cal.Rep.Clt.  135,  513. 

Prac.  Act,  sec.  878.    En.  April  29,  1861. 
Judgment  roll:   Ante,  sec.  670. 

S  1140.  Judgment  may  be  enforced  or  appealed  from  aa 
in  an  action.  The  Judgment  may  be  enforced  in  the  same 
manner  as  If  it  had  been  rendered  in  an  action,  and 
is  in  the  same  manner  subject  to  appeal.  En.  March  11, 
1872. 

Cal.Rep.Clt.  68.  285 ;  88.  408 ;  135.  513. 
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Prac  Act,  Bee.  379.    Bn.  April  29,  1861. 
Bnforcement  of  Judgment:    Ante,  sec.  684. 
Appeals:    Ante,  sees.  936  et  seq. 


CHAPTER   IIL 

DISGHAROB    OF    PERSONS    IMPRISONED    ON    CIVIL   PROCESS. 

I  1148.  Persons  oonflned  may  be  discharged. 

I  1144.  Notice  ot  appiication. 

I  1146.  Service  of  notice. 

i  1146.  Examination  before  judge. 

I  1147.'  Interrogatories  may  be  In  writing. 

i  1148.  Oatb  to  be  administered. 

i  1149.  Order  ot  discbarge. 

I  1160.  If  not  discharged,  prisoner  may  again  apply,  when. 

I  1161.  Discharge  final. 

i  1162.  Judgment  remains  in  force. 

5  1168.  Plaintiff  may  order  discharge  of  the  prisoner,  who  shall 

not  thereafter  be  liable  to  imprisonment  for  the  same 
cause  of  action. 
i  1164.    Plau&ull  to  advance  funds  for  support  of  prisoner. 

1 1143.  Persons  confined  may  be  discharged.  Any  per- 
son confined  in  Jail  on  an  execution  Issued  on  a  Judgment 
rendered  In  a  civil  action,  must  be  discharged  therefrom 
upon  the  conditions  in  this  chapter  specified.  En.  March 
11,  1872. 

CalJlep.Clt.  76,  681;  76,  682;  79.  216. 

1 1144.  Notice  of  application.  Such  person  must  cause 
a  notice  in  writing  to  be  given  to  the  plaintiff,  his  agent,  or 
attorney,  that  at  a  certain  time  and  place  he  will  apply  to 

6  Judge  of  the  superior  court  of  the  county  in  which  such 
person  may  be  confined  for  the  purpose  of  obtaining  a  dis- 
charge from  his  imprisonment  En.  March  11, 1872.  Am'd. 
1880, 114. 

Notices:    Ante,  sees.  1010  et  seq. 

11145.  Service  ot  notice.  Such  notice  must  be  served 
upon  the  plaintiff,  his  agent  or  attorney,  one  day  at  least 
before  the  hearing  of  the  application.    En.  March  11,  1872. 

Service  of  notice:    Ante,  sec.  1015. 

1 1146.  Examination  before  Judge.  At  the  time  and  place 
specified  in  the  notice,  such  person  must  be  taken  before 
such  Judge,  who  must  examine  him  under  oath  concerning 
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his  estate  and  property  and  effects,  and  the  disposal  there- 
of, and  his  ability  to  pay  the  Judgment  for  which  he  is  com- 
mitted; and  such  judge  may  also  hear  any  other  legal  and 
pertinent  evidence  that  may  be  produced  by  the  de^jtor  or 
the  creditor.    £n.  March  11,  1872. 

S  1147.  interrogatories  may  be  in  writing.  The  plaintiff 
in  the  action  may,  upon  such  examination,  propose  to  the 
prisoner  any  interrogatories  pertinent  to  the  inquiry,  and 
they  must,  if  required  by  him,  be  proposed  and  answered  in 
writing,  and  the  answer  must  be  signed  and  sworn  to  by 
the  prisoner.    En.  March  11, 1872. 

§  1148.  Oath  to  be  administered.  If,  upon  the  examina- 
tion, the  Judge  is  satisfied  that  the  prisoner  is  entitled  to 
his  discharge,  he  must  administer  to  him  the  following 

oath,  to-wit:    "  I, ,  do  solemnly  swear  that  I  have 

not  any  estate,  real  or  personal,  to  the  amount  of  fifty 
dollars,  except  such  as  is  by  law  exempted  from  being  taken 
in  execution;  and  that  I  have  not  any  other  estate  now  con- 
veyed or  concealed,  or  in  any  way  disposed  of,  with  design 
to  secure  the  same  to  my  use,  or  to  hinder,  delay,  or  defraud 
my  creditors,  so  help  me  God."    En.  Mflrch  11»  1872. 

Cal.Rep.Clt  96,  234. 

§  1149.  Order  of  discharge.  After  administering  the 
oath,  the  Judge  must  issue  an  order  that  the  prisoner  be 
discharged  from  custody,  and  the  ofiicer,  upon  the  service 
of  such  order,  must  discharge  the  prisoner  forthwith,  if  he 
be  imprisoned  for  no  other  cause.    En.  March  11,  1872. 

§  1150.  If  not  discharged,  prisoner  may  again  applyt 
when.  If  such  Judge  does  not  discharge  the  prisoner,  he 
may  apply  for  his  discharge  at  the  end  of  every  succeeding 
ten  days,  in  the  same  manner  as  aboye  provided,  and  the 
same  proceedings  must  thereupon  be  had.  En.  March  Il« 
1872. 

§1151.  Discharge  final.  The  prisoner,  after  being  to 
discharged,  is  forever  exempted  from  arrest  or  imprison- 
ment for  the  same  debt,  unless  he  be  convicted  of  having 
willfully  sworn  falsely  upon  his  examination  before  the 
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Judge,  or  in  taking  the  oath  before  prescribed.    Sn.  March 
n.  1872. 

Cal.Bep.Cit  96»  284. 

S 1152.  Judgment  remains  In  force.  The  judgment 
against  any  prisoner  who  is  discharged  remains  In  full  force 
against  any  estate  which  may  then  or  at  any  time  after- 
ward belong  to  him,  and  the  plaintiff  may  take  out  a  new 
ezecntion  against  the  goods  and  estate  of  the  prisoner.  In 
like  manner  as  if  he  had  never  been  committed.  En.  March 
11, 1872. 

}  1153.  Plaintiff  may  order  discharge  of  the  prisoner, 
who  shall  not  thereafter  be  liable  to  imprisonment  for  the 
aame  cause  of  action.  The  plaintilf  in  the  action  may  at 
any  time  order  the  prisoner  to  be  discharged,  and  he  is 
not  thereafter  liable  to  imprisonment  for  the  same  cause 
of  action.    E3n.  March  11,  1872. 

1 1154.  Plaintiff  to  advance  funds  for  support  of 
prisoner.  Whenever  a  person  is  committed  to  jail  on 
an  execution  issued  on  a  judgment  recovered  in  a 
civil  action,  the  creditor,  his  agent  or  attorney,  must  ad- 
vance to  the  jailer,  on  such  commitment,  sufficient  money 
for  the  support  of  the  prisoner  for  one  week,  and  must 
make  the  like  advance  for  every  successive  week  of  his 
imprisonment;  and  in  case  of  failure  to  do  so,  the  jailer 
must  forthwith  discharge  such  prisoner  from  custody,  and 
such  discharge  has  the  same  effect  as  if  made  by  order  of 
the  creditor.    En.  March  11, 1872. 

OaUlep.Cit  60.  807. 


Code  OlT.  Proc— 87. 
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CHAPTER  IV.  * 

SUMMARY    FROCEBDINOS    FOR    OBTAININQ    POSSESSION    Of 
REAL    PROPERTY    IN    CERTAIN    GASES. 

I  1168.     Forcible  entry  defined. 

8  1160.     Forcible  detainer  defined. 

9  1161.     Unlawful  detained  defined. 

1162.  Service  of  notice. 

1163.  Jurisdiction  of  superior  courts. 

1164.  Parties  defendant. 

1165.  Parties  generally. 

1166.  Complaint.     When  eummons  muit  bo  lasiMd. 

1167.  Summons,  form  and  aenrice  of. 

1168.  Arrest. 

i  1169.  Judgment  by  default. 

9  1170.  Defendant  may  appear,  etc 

9  1171.  Trial  by  Jury. 

9  1172.  Showing  required  of  plaintiff  In  forcible  entry  or  dotamar. 
Of  defendant. 

1173.  Complaint  must  be  amended  in  certain  casoa. 

1174.  Verdict  and  Judgment. 
1176.  Verification  of  complaint  and  answer. 

9  1176.  Effect  of  an  appeal  upon  tbe  Judgment. 

9  1177.  Rules  of  practice. 

9  1178.  Appeals,  how  taken,  etc 

9  1179.  Relief  against  forfeiture  of  lease 

§  1159.  Forcible  entry  defined.  Bvery  person  is  guilty 
of  a  forcible  entry  who  either: 

1.  By  breaking  open  doors,  windows,  or  other  parts  of  a 
house,  or  by  any  kind  of  violence  or  circumstance  of  ter- 
ror, enteric  upon  or  into  any  real  property;  or, 

2.  Who,  after  entering  peaceably  upon  real  property, 
turns  out  by  force,  threats,  or  menacing  conduct,  the  party 
In  possession.    BhL  March  11,  1872. 

Cal.Rep.ClL     49,273;     63,674;     60,674;     62,    68;     69,668; 
71,  183;     76,  133;     88.  100;  107.  801;  186,  661;  188^  420. 

Proof  required:    Post,  sec.  1172. 

Parties  defendant:    Post,  sees.  1164, 1165. 

%  1160.  Forcible  detainer  defined.  Bhrery  person  Is  guHtf 
of  a  forcible  detainer  who  either: 

1.  By  force,  or  by  menaces  and  threats  of  Tlolence,  im* 
lawfully  holds  and  keeps  the  possession  of  any  real  prop> 
erty,  whether  the  same  was  acquired  peaceably  or  other" 
wise;  or, 

2.  Who,  in  the  night  time,  or  during  the  absence  of  the 
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occupant  of  any  lands,  unlawfully  ehters  upon  real  property, 
and  who,  after  demand  made  for  the  surrender  thereof,  for 
the  period  of  five  days  refuses  to  surrender  the  sapie  to 
such  former  occupant 

The  occupant  of  real  property,  within  the  meaning  of 
thisr  subdivision,  is  one  who  within  five  days  preceding 
such  unlawful  entry,  was  in  the  peaceable  and  undisturbed 
possession  of  such  lands.   En.  March  11, 1872. 

CalJtep.Cit.  50.317;  51,643;  63,674;  60,674;  76,627; 
77,  256;  83.  97;  107,  301;  137.  605;  138.  420.  Subd.  2^ 
61,  633;     76,  183;     83,  100;  114,  346;  114,  347. 

S1161.  Unlawful  detainer  defined.  A  tenant  of  real 
property,  for  a  term  less  than  life,  is  guilty  of  unlawful 
detainer: 

1,  When  he  continues  in  possession.  In  person  or  by 
subtenant,  of  the  property,  or  any  part  thereof,  after  the 
expiration  of  the  term  for  which  it  is  let  to  him,  without  the 
permission  of  his  landlord,  or  the  successor  in  estate  of 
his  landlord,  if  any  there  be;  but  in  case  of  a  tenancy  at 
will,  it  must  first  be  terminated  by  notice,  as  prescribed  in 
the  Civil  Code. 

2.  Where  he  continues  in  possession,  in  person  or  by 
subtenant,  without  permission  of  his  landlord,  or  the  suc- 
cessor in  estate  of  his  landlord,  if  any  there  be,  after  default 
in  the  payment  of  rent,  pursuant  to  the  lease  or  agreement 
under  which  the  property  is  held,  and  three  days'  notice, 
in  writing,  requiring  its  payment,  stating  the  amount  which 
is  due,  or  possession  of  the  property,  shall  have  been  served 
uiK>n  him,  and  if  there  be  a  subtenant  in  actual  occupation 
of  the  premises,  also  upon  such  subtenant.  Such  notice 
may  be  served  at  any  time  within  one  year  after  the  rent 
becomes  due.  In  all  cases  of  tenancy  upon  agricultural 
lands,  where  the  tenant  has  held  over  and  retained  posses- 
sion for  more  than  sixty  days  after  the  expiration  of  his 
term  without  any  demand  of  possession  or  notice  to  quit 
by  the  landlord,  or  the  successor  in  estate  of  his  landlord, 
if  any  there  be,  he  shall  be  deemed  to  be  holding  by  per- 
mission of  the  landlord,  or  the  successor  in  estate  of 
his  landlord,  if  any  there  be,  and  shall  be  entitled 
to  hold  under  the  terms  of  the  lease  for  another  full 
year,  and  shall  not  be  guilty  of  an  unlawful  detainer 
during  said  year,  and  such  holding  over  for  the  period 
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aforesaid  shall  be  taken  and  construed  as  a  consent  on  the 
part  of  a  tenant  to  hold  for  another  year. 

8.  When  he  coiitinues  in  possession,  in  person  or  by  sub- 
tenant,  after  a  neglect  or  failure  to  perform  other  condi- 
tions or  covenants  of  the  lease  or  agreement  under  which 
the  property  is  held»  including  any  coTenant  not  to  assign 
or  sublet,  than  the  one  for  the  payment  of  rent,  and  three 
days'  notice,  in  writing,  requiring  the  performance  of  such 
conditions  or  covenants,  or  the  possession  of  the  property, 
shall  have  been  served  upon  him,  and  if  there  he  a  sub- 
tenant in  actual  occupation  of  the  premises,  also  ui)on  such 
subtenant.  Within  three  days  after  the  service  of  the 
notice,  the  tenant,  or  any  subtenant  in  actual  occupation  of 
the  premises,  or  any  mortgagee  of  the  term,  or  other  per- 
son interested  in  its  continuance,  may  perform  the  condi- 
tions or  covenants  of  the  lease  or  pay  the  stipulated  rent, 
as  the  case  may  be,  and  thereby  save  the  lease  from  for- 
feiture. A  tenant  may  take  proceedings,  similar  to  those 
prescribed  in  this  chapter,  to  obtain  possession  of  the 
premises  let  to  an  under-tenant,  in  case  of  his  nnlawfol 
detention  of  the  premises  underlet  to  him. 

4.  Any  tenant  or  subtenant  assigning  or  subletting  or 
committing  waste  upon  the  demised  premises,  contrary  to 
the  covenants  of  his  lease,  thereby  terminates  the  lease,  and 
the  landlord,  or  his  successor  in  estate,  shall,  upon  service 
of  three  days'  notice  to  quit,  upon  the  person  or  i>erson8  in 
possession,  be  entitled  to  restitution  of  possession  of  such 
demised  premises  under  the  provisions  of  this  act.  Bin. 
March  11,  1872.    Am'd.  1873-4,  346;  1875-6,  101;  1877-8,  104. 

On  the  same  day  that  the  foregoing  amendment  of  sec- 
tion 1161  was  approved,  another  amendment  of  the  same 
section  was  approved,  as  follows: 

§  1161.  Unlawful  detainer  defined.  A  tenant  of  real 
property,  for  a  term  less  than  life,  is  guilty  of  an  unlawfnl 
detainer: 

1.  When  he  continues  in  possession,  in  person  or  by  sub* 
tenant,  of  the  property,  or  any  part  thereof,  after  the  expi* 
ration  of  the  term  for  which  it  is  let  to  him,  without  permis* 
sion  of  his  landlord;  but  in  case  of  tenancy  at  will,  it  must 
Arst  be  terminated  by  notice,  as  prescribed  in  the  GlTil 
Code. 
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2.  Where  he  continues  In  possession,  in  person  or  by 
subtenants,  without  permissiOL.  of  his  landlord,  after  de- 
fault in  the  payment  of  rent,  pursuant  to  the  lease  or 
agreement  under  which  the  property  is  held,  and  three 
days'  notice,  in  writing,  requiring  its  payment,  stating  the 
amount  which  is  due,  or  possession  of  the  property,  shall 
have  been  served  upon  him;  and  if  there  be  a  subtenant  in 
actual  occupation  of  the  premises,  also  upon  such  subten- 
ant. Such  notice  may  be  served  at  any  time  within  one 
year  after  the  rent  becomes  due.  In  all  cases  of  tenancy 
upon  agricultural  lands,  where  the  tenant  has  held  over 
and  retained  possession  for  more  than  sixty  days  after 
the  expiration  of  his  term,  without  any  demand  of  posses- 
sion or  notice  to  quit  by  the  landlord,  he  shall  be  deemed  to 
be  holding  by  permission  of  the  landlord,  and  shall  be 
entitled  to  hold,  under  the  terms  of  the  lease,  for  another 
foil  year,  and  shall  not  be  guilty  of  an  unlawful  detainer 
during  said  year,  and  such  holding  over  for  the  period 
afbresaid  shall  be  taken  and  construed  as  a  consent,  on 
the  part  of  a  tenant,  to  hold  for  another  year. 

8.  When  he  continues  in  possession,  in  person  or  by  sub- 
tenants, after  a  neglect  or  a  failure  to  perform  other  condi- 
tions or  covenants  of  the  lease  or  agreement  under  which 
the  property  is  held,  than  the  one  for  the  payment  of  rent, 
and  three  dasrs'  notice,  in  writing,  requiring  the  perform- 
ance of  such  conditions  or  covenants,  or  the  possession  of 
the  property,  shall  have  been  served  upon  him;  and  if 
there  be  a  subtenant  in  actual  occupation  of  the  premises, 
also  upon  such  subtenant  Within  three  days  after  the  ser- 
vice of  the  notice,  the  tenant  or  any  subtenant  in  actual 
occupation  of  the  premises,  or  any  mortgagee  of  the  term, 
or  other  person  interested  in  the  continuance,  may  perform 
the  conditions  or  covenants  of  the  lease,  or  pay  the  stipu- 
lated rent,  as  the  case  may  be,  and  thereby  save  the  lease 
from  forfeiture;  provided,  if  the  covenants  and  conditions 
of  lease,  violated  by  the  lessee,  cannot  afterward  be  per- 
formed, then  no  notice,  as  last  prescribed  herein,  need  be 
given  to  said  lessee  or  his  subtenant  demanding  the  per- 
formance of  the  violated  covenant  or  conditions  of  the 
lease.  A  tenant  may  take  proceedings  similar  to  those 
prescribed  in  this  chapter  to  obtain  possession  of  the 
premises  let  to  an  under-tenant,  in  case  of  his  unlawful 
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detention  of  the  premises  underlet  to  him.    En.  March  11» 
1872.     Am'd.  1873-4,  346;  1875-6,  101;   1877-8,  106. 


GalHei^.ClL  52,472;  66,130;  63,  48;  63,  62 
66,446;  66.447;  68,606;  71.636;  79,442 
81,  697  ;  98.  425  ;  132.  135 ;  137.  605 ;  138.  78 
Subd.  1  —  79.  442;  106;  221.  Subd.  2  —  60,  874 
Subd.  8  —  63,    69. 


68.    69; 

84.  422; 
138.  284. 
107,  112. 


1 1162.  Service  of  notice.  The  notices  required  by  the 
preceding  section  may  be  served  either: 

1.  By  deliyering  a  copy  to  the  tenant  personally;  or, 

2.  If  he  be  absent  from  his  place  of  residence,  and  from 
his  usual  place  of  business,  by  leaving  a  copy  with  some 
person  of  suitable  age  and  discretion  at  either  place,  and 
sending  a  copy  through  the  mall  addressed  to  the  tenant  at 
his  place  of  residence;  or, 

8.  If  such  place  of  residence  and  business  cannot  be 
ascertained,  or  a  person  of  suitable  age  or  discretion  there 
cannot  be  found,  then  by  afllzlng  a  copy  In  a  conspicuous 
place  on  the  property,  and  also  delivering  a  copy  to  a  per- 
son there  residing,  If  such  person  can  be  found;  and  also 
sending  a  copy  through  the  mall  addressed  to  the  tenant  at 
the  place  where  the  property^  Is  situated.  Service  upon  a 
subtenant  may  be  made  In  the  same  manner.  IBn.  March 
11, 1872.    Am'd.  1878-4,  847. 

Cal.Rep.Git.     66,129;     68,    62;     68,  6U;     66,447;     70,  44«: 

106,    19;  126,  617. 

S 1163.  Jurisdiction  of  superior  courts.  The  superior 
court  of  the  county  In  which  the  property,  or  some  part  of 
It,  Is  situated,  shall  have  jurisdiction  of  proceedings  under 
this  chapter;  provided,  that  justices'  courts,  within  their 
respective  townships,  or  cities,  or  cities  and  counties  shall 
have  concurrent  jurisdiction  with  the  superior  courts  In 
cases  of  forcible  entry  and  detainer,  when  the  rental  value 
does  not  exceed  twenty-five  dollars  per  month,  and  when 
the  whole  amoimt  of  damages  claimed  does  not  exceed  two 
hundred  dollars.    En.  March  11, 1872.    Am'd.  1880,  8. 

Gal.Rep.Cit  180,  88;  130,  98. 

Concurrent  jurisdiction  of  justices'  court:  Ante,  sec.  118, 
subd.  1. 

§1164.  Parties  defendant.  No  person  other  than  the 
tenant  of  the  premises  and  subtenant.  If  there  be  oneb  In 
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the  actual  occupation  of  the  premises  when  the  complaint 
la  filed,  need  be  made  parties  defendant  In  the  proceeding, 
nor  shall  any  proceeding  abate,  nor  the  plaintiff  be  non- 
salted  for  the  nonjoinder  of  any  person  who  might  have 
been  made  party  defendant,  but  when  it  appears  that  any 
of  the  parties  served  with  process,  or  appearing  in  the  pro- 
ceeding, are  guilty  of  the  offense  charged,  judgment  must 
be  rendered  against  him.  In  case  a  defendant  has  become 
a  subtenant  of  the  premises  in  controversy,  after  the  ser- 
vice of  the  notice  provided  for  by  part  two  of  section  eleven 
hundred  and  sixty-one  of  this  code,  upon  the  tenant  of  the 
premises,  the  fact  that  such  notice  was  not  served  on  each 
subtenant  shall  constitute  no  defense  to  the  action.  In  case 
a  married  woman  be  a  tenant,  or  a  subtenant,  her  coverture 
shall  constitute  no  defense;  but  in  case  her  husband  be 
not  joined,  or  unless  she  be  doing  business  as  a  sole  trader, 
an  execution  issued  upon  a  personal  judgment  against  her 
can  only  be  enforced  against  property  on  the  premises  at 
the  commencement  of  the  action.  All  persons  who  enter 
the  premises  under  the  tenant,  after  the  commencement  of 
the  suit,  shall  be  bound  by  the  judgment,  the  same  as  if 
he  or  they  had  been  made  party  to  the  action.  £n.  March 
11. 1872.  Am'd.  1873-4,  348;  1885,  129. 
Cal.Rep.Clt.  122.  437. 

Parties  plaintiff,  and  generally:    Post,  sec.  1165. 

S1165.  Parties  generally.  Except  as  provided  in  the 
preceding  section  the  provisions  of  part  two  of  this  code, 
relating  to  parties  to  civil  actions,  are  applicable  to  this 
proceeding.    En.  March  11, 1872. 

See  sees.  367  et  seq.,  ante. 

Parties  defendant:     Sec.  1164. 

9 1166.    Complaint.  When  summona  must  be  Issued.  The 

plaintiff,  in  his  complaint,  which  shall  be  in  writing,  must 
set  forth  the  facts  on  which  he  seeks  ^  recover,  and  de- 
scribe the  premises  with  reasonable  certainty,  and  may  set 
torth  therein  any  circumstances  of  fraud,  force,  or  violence 
which  may  have  accompanied  the  alleged  forcible  entry  or 
forcible  or  unlawful  detainer  and  claim  damages  therefor. 
In  case  the  unlawful  detainer  charged  be  after  aefault  in 
the  payment  of  rent,  the  complaint  must  state  the  amount 
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of  such  rent  Upon  filing  the  complaint,  a  Bummons  must 
be  issued  thereon  as  in  other  cases,  returnable  at  a  day 
designated  therein,  which  shall  not  be  less  than  three 
days,  nor  more  than  twelve  days  from  its  date,  except  in 
cases  when  the  publication  of  the  summons  is  necessary, 
in  which  case  the  court  or  a  Judge  or  justice  thereof^  may 
order  that  the  summons  be  made  returnable  at  such  time, 
as  may  be  deemed  proper,  and  the  summons  shall  specify 
the  return  day  so  fixed.  En.  March  11, 1872.  Am'd.  1873-4, 
348;  1877-8,  107;  1880,  8. 

Complaint,  generally:    Sec.  426,  ante. 
Damages:     Sec.  1174. 
Amendment:    Ante,  sees.  472,  473. 
Verification:    Sees.  446,  ante,  1176,  post 
Parties:    Ante,  sees.  1164, 1165. 

1 1167.  Summons,  form  and  service  of.  The  summons 
must  state  the  parties  to  the  proceeding,  the  court  in  wbich 
the  same  is  brought,  the  nature  of  the  action,  in  concise 
terms,  and  the  relief  sought,  and  also  the  return  day,  and 
must  notify  the  defendant  to  appear  and  answer  within  the 
time  designated,  or  that  the  relief  sought  will  be  taken 
against  him.  The  summons  must  be  directed  to  tne  defend- 
ant, and  be  served  at  least  two  days  before  the  retnm  day 
designated  therein,  and  must  be  senred  and  returned  in  the 
same  manner  as  summons  in  civil  actions  is  served  and 
returned.  Upon  the  return  of  any  summons  Issued  under 
this  chapter,  where  the  same  has  not,  for  any  reason,  been 
served,  or  not  served  in  time,  the  plaintiff  may  have  a  new 
summons  issued,  the  same  as  if  no  previous  summons  liad 
been  issued.  En.  March  11,  1872.  Am'd.  1873-4,  849; 
1880,  8. 

Cal.Rep.Cit.  49,  278. 

Service  of  summons,  in  civil  action:    Sees.  406  et  seq. 

§1168.  Arrest.  If  the  complaint  presented  establishes, 
to  the  satisfaction  of  the  judge  or  justice,  fraud,  force,  or 
violence,  in  the  entry  or  detainer,  and  that  the  possession 
held  is  unlawful,  he  may  make  an  order  for  the  arrest  of 
the  defendant.    En.  March  11, 1872.    Am'd.  1880,  9. 

CaI.Rep.Clt.  92,  871. 

Arrest,  generally:    Ante,  sees.  478  et  seq. 
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fi  1109.  Judgment  by  default.  If,  at  the  time  appointed, 
the  defendant  do  not  appear  and  defend,  the  court  must 
enter  his  default,  and  render  judgment  in  favor  of  the 
plaintifE,  as  prayed  for  in  the  complaint.  En.  March,  11, 
1872. 

Judgment  by  default,  generally:    Ante,  sec.  586. 

fi  1170.  Defendant  may  appear,  etc.  On  or  before  the 
day  fixed  for  his  appearance,  the  defendant  may  appear  and 
answer  or  demur.    En.  March  11, 1872. 

Appearance,  generally:    Ante,  sec.  1014. 
Answer — Scope  of:    Post,  sec.  1172;  verification:     Post, 
sec  1176;  generally:    Ante,  sec.  437. 

§1171.  Trial  by  Jury.  Whenever  an  issue  of  fact  is 
presented  by  the  pleadings,  it  must  be  tried  by  a  jury, 
unless  such  jury  be  waived  as  in  other  cases.  The  jury 
shall  be  formed  in  the  same  manner  as  other  trial  Juries 
in.  the  court  in  which  the  action  is  pending.  En.  March  11, 
1872.    Am'd.  1873-4,  349;  1880,  9. 

Trial  by  Jury:  Ante,  sees.  600-628;  issue  of  fact:  Ante, 
Bees.  590  et  seq.;  waiver:  Ante,  sec.  631.  Formation  of  the 
jury:    Ante,  sees.  600-604.  • 

Justices'  courts — ^trials  in:    Ante,  sees.  878-887. 

§  1172*  Showing  required  of  plaintiff  In  forcible  entry  or 
detainer.  Of  defendant.  On  the  trial  of  any  proceeding 
for  any  forcible  entry  or  forcible  detainer,  the  plaintiff  shall 
only  be  required  to  show,  in  addition  to  the  forcible  entry 
or  forcible  detainer  complained  of,  that  he  was  peaceably 
in  the  actual  possession  at  the  time  of  the  forcible  entry, 
or  was  entitled  to  the  possession  at  the  time  of  the  forcible 
detainer.  The  defendant  may  show  in  his  defense,  that  he 
or  his  ancestors,  or  those  whose  interest  in  such  premises 
he  claims,  have  been  in  the  quiet  possession  thereof  for 
the  space  of  one.  whole  year  together  next  before  the  com- 
mencement of  the  proceedings,  and  that  his  interest  there- 
in is  not  then  ended  or  determined;  and  such  showing  is  a 
bar  to  the  proceedings.    En.  March  11,  1872. 

Cal.Rep.Clt.     60,673;     60,674;     67,462;     69,668;     77,266; 
107,  802;  114.  848;  114,  849;  126,  266;  188,  421. 

Practice:     See  post,  sec.  1177. 
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§  1173.    Complaint  must  be  amended  In  certafn  eases. 

When,  upon  tJtie  trial  of  any  proceeding  under  this  chapter, 
it  appears  from  the  evidence  that  the  defendant  has  been 
guilty  of  either  a  forcible  entry,  or  a  forcible  or  unlawful 
detainer,  and  other  than  the  ofCense  charged  in  the  com- 
plaint, the  judge  must  order  that  such  complaint  be  forth- 
with amended  to  conform  to  such  proofs;  such  amendment 
must  be  made  without  any  imposition  of  terms.  No  con- 
tinuance shall  be  permitted  upon  account  of  such  amend- 
ment, unless  the  defendant,  by  affidavit  filed,  shows  to  the 
satisfaction  of  the  court  good  cause  therefor.  £tn.  March 
11,  1872.  Am'd.  1885,  102. 
Cal.Rep.Cit.  125,  566. 

Continuance,  generally:    Ante,  sec.  595. 

1 1174.  Verdict  and  Judgment.  If,  upon  the  trial,  the 
verdict  of  the  Jury,  or,  if  the  case  be  tried  without  a  jury, 
the  finding  of  the  court  be  in  favor  of  the  plalntifC  and 
against  the  defendant,  Judgment  shall  be  entered  for  the 
restitution  of  the  premises;  and  if  the  proceeding  be  for 
an  unlawful  detainer  after  neglect,  or  failure  to  perform  the 
conditions  or  covenants  of  the  lease  or  agreement  under 
which  the  property  is  held,  or  after  defaidt  in  the  payment 
of  rent,  the  Judgment  shall  also  declare  the  forfeiture  of 
such  lease  or  agreement.  The  Jury,  or  the  court,  if  the 
proceeding  be  tried  without  a  Jury,  shall  also  assess  the 
damages  occasioned  to  the  plaintifC  by  any  forcible  entry, 
or  by  any  forcible  or  unlawful  detainer,  alleged  In  the 
complaint  and  proved  on  the  trial,  and  find  the  amount  of 
any  rent  due,  if  the  alleged  unlawful  detainer  be  after 
default  in  the  payment  of  rent,  and  the  Judgment  shall  be 
rendered  against  the  defendant  guilty  of  the  forcible  entry, 
or  forcible  or  unlawful  detainer,  for  three  times  the 
amount  of  the  damages  thus  assessed,  and  of  the  rent 
found  due.  When  the  proceeding  is  for  an  unlawful  de- 
tainer after  default  in  the  payment  of  rent,  and  the  lease 
or  agreement  under  which  the  rent  is  payable  has  not  by 
its  terms  expired,  execution  upon  the  Judgment  shall  not 
be  issued  until  the  expiration  of  five  days  after  the  entry 
of  the  Judgment,  within  which  time  the  tenant,  or  any  sub- 
tenant? or  any  mortgagee  of  the  term,  or  other  party  in- 
terested in  its  continuance,  may  pay  into  court,  for  the 
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landlord,  the  amount  found  due  as  rent,  with  Interest 
thereon,  and  the  amount  of  the  damages  found  by  the  Jury 
or  the  court  for  the  unlawful  detainer,  and  the  costs  of 
the  proceeding,  and  thereupon  the  judgment  shall  'he 
satisfied  and  the  tenant  be  restored  to  his  estate;  but 
if  payment,  as  here  provided,  be  not  made  within  the  five 
days,  the  Judgment  may  be  enforced  for  Its  full  amount, 
and  for  the  possession  of  the  premises.  In  all  other  cases 
the  Judgment  may  be  enforced  Immediately.  En.  March  11, 
1872.    Am'd.  1873-4,   349. 

CalAep.CiL  67,  192;  90,  501;  91,  598;  125,  566;  138,  283., 

Treble  damages:   See  ante.  sec.  735:  Glv.  Code,  sec.  3345. 
Forfeiture,  relief  from:  Post,  sec.  1179, 

§1175.  Verification  of  complaint  aod  answer.  The 
complaint  and  answer  must  be  verified.  £2n.  March  11, 
1872. 

Cal^ep.Clt.  59,  481;  60,  875. 

Verification  of  pleadings:  Ante,  sec.  446. 

§  1176.  Effect  of  an  appeal  upon  the  Judgment.  An 
appeal  taken  by  the  defendant  shall  not  stay  proceedings 
upon  the  Judgment,  unless  the  Judge  or  Justice  before  whom 
the  same  was  rendered  so  directs.  En.  March  11,  1872. 
Am'd.  1880,  9. 

CaLRep.Cit.  71,  536;  78,  641;  81,  227;  185,  661;  186,  662. 

Appeal  as  stay — ^generally:  Ante,  sees.  946,  949. 

1 1177.  Rules  of  practice.  Except  as  otherwise  pro- 
vided In  this  chapter,  the  provisions  of  part  two,  of  this 
code,  are  applicable  to,  and  constitute  the  rules  of  prac- 
tice in  the  proceedings  mentioned  in  this  chapter.  En. 
March  11,  1872. 

Cal.Rep.Cit.  91,  598. 

For  part  two:  See  ante,  sees.  807  et  seq. 

§  117a  Appeals,  how  taken,  etc.  Provisions  of  part  two 
of  this  code,  relative  to  new  trials  and  appeals,  except  in 
8o  far  as  they  are  inconsistent  with  the  provisions  of  this 
chapter,  apply  to  the  proceedings  mentioned  in  this  chapter. 
En.  March  11,  1872. 

See  ante,  sees.  656  et  seq.,  936  et  seq. 
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§  1179.  Relief  against  forfeiture  of  lease.  The  court 
may  relieve  a  tenant  against  a  forfeiture  of  a  lease,  and  re- 
store him  to  his  former  estate,  in  case  of  hardship^  where 
application  for  such  relief  is  made  within  thirty  days 
after  the  forfeiture  is  declared  by  the  Judgment  of  the 
court,  as  provided  in  section  one  thoasand  one  hundred 
and  seventy-four.  The  application  may  he  made  by  a  tenant 
or  subtenant,  or  a  mortgagee  of  the  term»  or  any  person  in- 
terested in  the  continuance  of  the  term.  It  must  be  made 
upon  petition,  setting  forth  the  facts  upon  which  the  relief 
is  sought,  and  be  verified  by  the  applicant.  Notice  of  the 
application,  with  a  copy  of  the  petition,  must  be  served  on 
the  plaintiff  in  the  judgment,  who  may  appear  and  contest 
the  application.  In  no  case  shall  the  application  be  granted 
except  on  conditipn  that  full  payment  of  rent  due,  or  full 
performance  of  conditions  or  covenants  stipulated,  ao 
far  as  the  same  is  practicable,  be  made.  En.  Stats.  1873-4^ 
850.    AmU  1880,  9. 


TITLE   IV. 

OF   THE   ENFORCEMENT    OF   LIENS. 

Chapter  I.    Liens  in  General,  §  1180. 

IL    Liens  of  Mechanics  and  Others  Upon  Real 

Property,  §|  1183-1203. 
HL    Certain   Liens  for   Salaries   and  Wages,   If 
1204-1207. 

CHAPTER  L 

LIENS    IN    GENBRAXi. 

S  1180.    Definition  of  lien. 

11180.  Definition  of  lien.  A  lien  is  a  charge  Imposed 
upon  specific  property  by  which  it  is  made  security  for  the 
performance  of  an  act.    En.  March  11, 1872. 

Cal.Rep.CiL  71,  73 ;  116,  179 ;  134,  131. 

Lien,  definition  of:   Civ.  Code,  sec.  2872. 
Priority  of  liens:  Civ.  Code,  sec.  2897. 
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CHAPTER   n. 

LniNS  OF  MECHANICS  AND  OTHERS  UPON  REAL  PROPERTY. 

I  1188.  Mecbanlcf*  liens  upon  wbat. 

9  1188H-  Building  contracts,  what  proTlsions  to  contain.    (Repealed.) 

8  IIM.  Contract  price  payable  in  installments. 

I  1186.  Wliat  interest  in  the  land  subject  to  the  lien. 

ill86.  Effect  of  liens. 

1187.  Claim  of  lien  to  be  filed  In  recorder's  office. 

1188.  Liens  upon  two  or  more  pieces  of  property*     Amount  dua 
from  each  to  be  designated, 

i  1189.  Claim  to  be  recorded.    Fees  of  recorder. 

1190.  Time  of  continuance  of  lien. 

1191.  Lien  upon  lot  for  improving. 
_  1192.  At  Instance  of  owner*  what  held  to  be  constructed. 
I  1193.  Contractor;  liens  for  claims  against. 

I  1194.  Court  to  declare  rank  of  liens.     Deficiency  to  be  docketed. 

1196.  Any  nimiber  of  lienholders  may  join  in  action. 

1196.  Attachment,  etc.,  against  materials. 

1197.  Lien  does  not  impair  right  to  proceed  for  recovery  of  the 
debL 

1198.  Rules  of  practice. 

1199.  New  trials  and  appeals. 

1200.  Where  contractor  falls  to  perform  contract. 
120L  Written  consent  to  waive  claims. 
1202.  What  forfeits  liens. 

I  1208.  Bond  of  contractor  to  be  filed. 

Gen.  <Ht.  to  CliAp.— Cal.  Rep.Cit.  64,  220;  87.  691;  68.  266. 

11183.  Mechanics'  lien  upon  what.  Mechanics, 
materiftlmen,  contractors,  subcontractors,  artisans.  arcU- 
tects,  machinists,  builders,  miners,  and  all  persons  and 
laborers  of  every  class  performing  labor  upon  or  furnish- 
ing materials  to  be  used  in  the  construction,  alteration 
addition  to,  or  repair,  either  In  whole  or  in  part,  of  any 
building,  wharf,  bridge,  ditch,  flume,  aqueduct,  well, 
tunnel,  fence,  machinery,  railroad,  wagon  road  or  other 
structure,  shall  have  a  lien  upon  the  property  upon  which 
they  have  bestowed  labor  or  furnished  materials,  for 
the  value  of  such  labor  done  and  materials  furnished, 
whether  at  the  instance  of  the  owner,  or  of  any  other  per- 
son acting  by  his  authority  or  under  him,  as  contractor  or 
otherwise;  and  any  person  who  performs  labor  in  any 
mining  claim  or  claims,  or  in  or  upon  any  real  property 
worked  as  a  mine,  either  in  the  development  thereof  or  in 
working  thereon  by  the  subtractive  process,  has  a  lien 
upon  the  same,  and  the  works  owned  and  used  by  the 
owners  for  reducing  the  ores  from  such  mining  claim  or 
claims,  or  real  property  so  worked  as  a  mine,  for  the 

Code  CiT.  Proc— 88. 
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work  or  labor  done  or  materials  famished  by  each  re- 
spectively, whether  done  or  furnished  at  the  instance  of 
the  owner  of  such  mining  claim  or  claims  or  real  property 
worked  as  a  mine  or  of  the  building,  or  other  improTe> 
ment,  or  his  agent;  and  every  contractor,  sub-contractor, 
architect,  builder,  or  other  person  having  charge  of  any 
mining,  or  work  and  labor  performed  in  and  about  such 
mining  claim  or  claims,  or  real  property  worked  as  a 
mine,  or  the  construction,  alteration,  addition  to,  or  repair, 
either  In  whole  or  In  part  of  any  building  or  other  improve 
ment  as  aforesaid,  or  of  such  mining  claim  or  claims, 
either  as  lessee  or  under  a  working  bond  or  contract  there- 
on, with  the  privilege  of  purchase,  or  otherwise,  shall  be 
held  to  be  the  agent  of  the  owner  for  the  purposes  of  this 
chapter.  In  case  of  a  contract  for  the  work  between  the 
reputed  owner  and  his  contractor,  the  liens  shall  extend 
to  the  entire  contract  price,  and  such  contract  shall  operate 
as  a  Hen  in  favor  of  all  persons,  except  the  contractor,  to 
the  extent  of  the  whole  contract  price,  and  after  all  su<^ 
liens  are  satisfied,  then  as  a  Hen  for  any  balance  of  the 
contract  price  In  favor  of  the  contractor.  All  such  con- 
tracts shall  be  in  writing  when  the  amount  agreed  to  be 
paid  thereunder  exceeds  one  thousand  dollars,  and  shall 
be  subscribed  by  the  parties  thereto;  and  the  said  con- 
tract, or  a  memorandum  thereof,  setting  forth  the  names 
of  all  the  parties  to  the  contract,  a  description  of  the 
property  to  be  affected  thereby,  together  with  a  state- 
ment of  the  general  character  of  the  work  to  be  done, 
the  tot4l  amount  to  be  paid  thereunder,  and  the  amounts  of 
all  partial  payments,  together  with  the  times  when  such 
payments  shall  be  due  and  payable,  shall,  before  the  work 
Is  commenced,  be  filed  in  the  ofKce  of  the  county  recorder 
of  the  county,  or  city  and  county,  where  the  property  is 
situated,  who  shall  receive  one  dollar  for  such  filing; 
otherwise,  they  shall  be  wholly  void,  and  no  recovery 
shall  be  had  thereon  by  either  party  thereto;  and  in  such 
case,  the  labor  done  and  materials  famished  by  all  persons 
aforesaid,  except  the  contractor,  shall  be  deemed  to  have 
been  done  and  furnished  at  the  personal  Instance  of  the 
owner,  and  they  shall  have  a  lien  for  the  value  thereoL 
En.  March  11,  1872.  Am'd.  1873-4,  409;  1880,  63;  1&85,  143; 
1887,  152;   1899,  33;   1903,  841 
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.  64,836; 

56,  168; 

66,  392 1 

66,  809; 

61,  353 ; 

;  66.  196; 

66,  197 : 

66.  292; 

70,  126 ; 

70.  189 ; 

;  70,  22X; 

74.  626; 

,  74,  627 ; 

75,  212; 

76,  436 ; 

;  78.  197 ; 

78,  201; 

80.  278; 

,  80,512; 

81.  171; 

;  81.  175; 

81,  648; 

81.  644  i 

81,  645 : 

82,  43; 

;  82.  46; 

82,  149 ; 

,  82,  150 ; 

,  83,  872 : 

86.  24 ; 

;  87.  593; 

88,  22 ; 

88,  42 : 

;  89,112; 

90.  578 ; 

;  90,  601; 

90.  602 , 

;  91,  138; 

91,  139 ; 

91,  236; 

:  91,  561 ; 

92,  237  i 

94,  207 ; 

,     94,  208 : 

84.  234; 

;  94,  560; 

95,  898 ; 

;  95.  394; 

;  95,  396; 

;  96,  257 ; 

;  97,  11; 

97,  188, 

;  97,  257 , 

;  97,  266 ; 

;  97,  645 ; 

;  98,  152 ; 

98.  154 ; 

;  99,  319 ; 

I  99.  453 ; 

>     99.  454; 

;  102,  142; 

104.  31 

;  104.  607 ; 

;  107,  60, 

;  107,  64; 

;  109,  397 ; 

109,  649 , 

;  110,  168; 

,  110,  510 ; 

,   111.  293; 

;  113,  123 ; 

114,  492 

;  115,  343 

;  115.  661 

;  117,  214; 

;  117.  671; 

117,  699 

;  118.  154 ; 

;  120.  95 

;  120,  96; 

;  120,  285 ; 

120,  456 

;  120,  457 

;  121.  155 

;  122,  81; 

:  124,  28; 

126,  13 

;  126.  14 

;  126,  567 

;  127,  10; 

;  127.  41; 

127.  43 

;  127.  44 

;  127,  328 

;  128,  147 ; 

;  128,  366; 

129.  65 

;  129,  394 

;  129,  895 

;  131.  144 ; 

;  133,  118; 

133,  172 

:  133,  173 

;  133,  177 

;  133,  286; 

;  136,  125; 

138,  833 

;  138,  430. 

138,  614 

;  138,  616. 

Cal.Rep.Cit. 
t>l.  354 
70.  220 
78.  196 

81,  173 

82.  44 
86,  26 

90.  599 

91,  237 
84,  236 

96.  442 

97,  646 
102,  140 
107.  623 
112,  291 
117,  472 
120.  184 
123.  533 

127,  25 

128.  330 

132,  495 

133.  288 

fi  1183^.    Building  contracts,  what  provisions  must  con- 
tain.    Repealed.    En.  1900-01,  817.    Rep.  1903,  21. 

i  1184.  Contract  price  payable  In  Installments.  No  part 
of  the  contract  price  shall,  by  the  terms  of  any  such 
contract,  be  made  payable,  nor  shall  <he  same  or  any  part 
thereof  be  paid  in  advance  of  the  commencement  of  the 
work,  but  the  contract  price  shall,  by  the  terms  of  the  con- 
tract, be  made  payable  in  installments  at  specified  times 
after  the  commencement  of  the'  work,  or  on  the  completion 
of  specified  portions  of  the  work,  or  on  the  completion 
of  the  whole  work;  provided,  that  at  least  twenty-five  per 
cent  of  the  whole  contract  price  shall  be  made  payable  at 
least  thirty-five  days  after  the  final  completion  of  the 
contract.  No  payment  made  prior  to  the  time  when  the 
same  is  due,  under  the  terms  and  conditions  of  the  con- 
tract, shall  be  valid  for  the  purpose  of  defeating,  diminish- 
ing, or  discharging  any  lien  in  favor  of  any  person,  except 
the  contractor,  but  as  to  snch  liens,  such  payment  shall 
be  deemed  as  if  not  made,  and  shall  be  applicable  to 
such  liens,  notwithstanding  that  the  contractor  to  whom 
it  was  paid  may  thereafter  abandon  his  contract,  or  be  or 
become  indebted  to  the  reputed  owner  in  any  amount  for 
damages  or  otherwise,  for  nonperformance  of  his  contract 
or  otherwise.  As  to  all  liens,  except  that  of  the  contractor, 
the  whole  contract  price  shall  be  payable  in  money,  and 
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shall  not  be  diminished  by  any  prior  or  subsequent  indebt- 
edness, offset,  or  counterclaim,  in  favor  of  the  reputed 
owner  and  ajgainst  the  contractor;  no  alteration  of  any  such 
contract  shall  affect  any  lien  acquired  under  the  provisions 
of  this  chapter.     In  case  such  contracts  and  alterations 
thereof  do  not  conform  substantially  to  the  provisions  of 
this  section,  the  labor  done  and  materials  furnished  by 
all  persons  except  the  contractor  shall  be  deemed  to  have 
been  done  and  furnished  at  the  personal  instance  and 
request  of  the  person  who  contracted  with  the  contractor, 
and  they  shall  have  a  lien  for  the  value  thereof.    Any  of 
the  persons   mentioned   in   section   eleven   hundred   and 
eighty-three,  except  the  contractor,  may  at  any  time  give 
to  the  reputed  owner  a  written  notice  that  they  have  per- 
formed labor  or  furnished  materials,  or  both,  to  the  con- 
tractor, or  other  person  acting  by  authority  of  the  reputed 
owner,  or  that  they  have  agreed  to  do  so,  stating  in  general 
terms  the  kind  of  labor  and  materials,  and  the  name  of  the 
person  to  or  for  whom  the  same  was  done  or  furnished,  or 
both,  and  the  amount  in  value,  as  near  as  may  be,  of  that 
already  done  or  furnished,  or  both,  and  of  the  whole  agreed 
to  be  done  or  furnished,  or  both.     Such  notice  may  be 
given  by  delivering  the  same  to  the  reputed  owner  person- 
ally, or  by  leaving  it  at  his  residence  or  place  of  business, 
with  some  person  in  charge,  or  by  delivering  it  to  his 
architects,  or  by  leaving  it  at  their  residence  or  place  of 
business,  with  some  person  in  charge,  or  by  posting  it  in 
a  conspicuous  place  upon  the  mining  claim  or  improve- 
ment.   No  such  notice  shall  be  invalid  by  reason  of  any 
defect  of  form,  provided  it  is   sufficient  to  inform  the 
reputed  owner  of  the  substantial  matters  herein  provided 
for,  or  to  put  him  upon  Inquiry  as  to  such  matters.    Upon 
such  notice  being  given,  it  shall  be  the  duty  of  the  person 
who  contracted  with  the  contractor  to,  and  he  shall,  with- 
hold from  his  contractor,  or  from  any  other  person  acting 
under  such  reputed  owner,  and  to  whom  by  said  notice  the 
said  labor  or  materials,  or  both,  have  been  furnished,  or 
agreed  to  be  furnished,  sufficient  money  due,  or  that  may 
become  due  to  such  contractor,  or  other  person,  to  answer 
such  claim  and  any  lien  that  may  be  filed  therefor  for 
record  under  this  chapter,  including  counsel  fees  not  ex* 
ceeding  one  hundred  dollars  in  each  case,  besides  reason* 
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Cal.Rep.Cit 

61. 

353; 

81. 

174; 

81, 

643; 

81. 

644 

82.  149 

:  86. 

24; 

86. 

25; 

86. 

26; 

87. 

693 

90.  646 

;  90. 

547; 

90. 

648; 

90. 

578; 

90, 

600 

91,  140 

;  91. 

365; 

91. 

561; 

92. 

237; 

94, 

234 

94.  661 

;  97. 

188; 

97. 

645: 

99. 

636; 

104. 

225 

107,  65, 

;  109, 

551; 

111. 

667; 

112. 

291; 

119. 

182 

124,  27 ; 

124. 

513; 

125. 

226; 

125, 

589; 

126. 

14 

130.  238; 

130, 

239; 

130, 

242; 

131, 

136: 

132. 

495 

133.  243 ; 

133. 

244; 

135. 

640; 

135. 

642; 

136, 

124 

138,  427 ; 

.  138. 

429; 

138, 

430; 

138, 

628. 

able  costs  provided  for  In  this  chapter.   En.  March  11, 1872. 
AmU  1885,  144;  1887,  153. 

82,  44 

87.  694 
91.  139 
94,  660 
107.  60 
122,  81 
129.  413 
133.  117 
136,  126 

f  1185.  What  Interest  In  the  land  subject  to  the  lien. 
The  land  upon  which  any  building.  Improvement,  well,  or 
structure  is  constructed,  together  with  a  convenient  space 
about  the  same,  or  so  much  as  may  be  required  for  the 
convenient  use  and  occupation  thereof,  to  be  determined 
by  the  court  on  rendering  judgment  Is  also  subject  to  the 
Hen,  if  at  the  commencement  of  the  work,  or  of  the  furnish- 
ing of  the  materials  for  the  same,  the  land  belonged  to 
the  person  who  caused  said  building.  Improvement,  well,  or 
structure  to  be  constructed,  altered,  or  repaired,  but  if  sucn 
person  owned  less  than  a  fee  simple  estate  in  such  land, 
then  only  his  interest  therein  is  subject  to  such  lien.  En. 
March  11,  1872.   Am'd.  1873-4,  351;  1899,  24. 

Cal.Rep.Cit.  64.  627 ;  61.  353 ;  66.  196 ;  66.  197 ;  66.  292 ; 
70.  126 ;  74,  360 ;  80.  277 ;  80,  278 ;  80,  279 ;  87,  612 ; 
94,  211;  98,  286;  109,  651;  120.  284;  120,  286;  126,  12. 

f  1186.  Effect  of  liens.  The  liens  provided  for  in  this 
chapter  are  preferred  to  any  lien,  mortgage,  or  other  In- 
cumbrance which  may  have  attached  subsequent  to  the 
time  when  the  building,  improvement,  or  structure  was 
commenced,  work  done,  or  materials  were  commenced  to 
be  furnished;  also,  to  any  lien,  mortgage  or  other  incum- 
brance of  which  the  llenholder  had  no  notice,  and  which 
was  unrecorded  at  the  time  the  building,  improvement 
or  structure  was  commenced,  work  done,  or  the  materials 
were  commenced  to  be  furnished.    En.  March  11,  1872. 

CaI.Rep.Clt.  67,  49;  61,354;  66.199;  66,200;  66,201; 
74,  360;     80.     67;     87.  627;  131.  144, 

Parties  to  suit:  Sec.  1190. 

§1187.  Claim  of  Hen  to  be  filed  In  recorder's  office. 
The  owner  of  any  property   on  which   labor  has   been 
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performed,  or  for  whicli  materials  have  been  fumiahed  to 
be  used  in  the  construction,  alteration,  addition  to»  or 
repair,  either  in  whole  or  in  part,  of  any  work,  mentioned 
in  section  eleven  hundred  and  eighty-three  of  this  code 
must,  within  ten  days  after  the  completion  thereof,  or 
within  forty  days  after  cessation  from  labor  upon  any 
unfinished  contract,  or  upon  any  unfinished  building,  Imr 
provement,  or  structure,  or  the  alteration,  addition  to, 
or  the  repair  thereof,  file  for  record  in  the  office  of  the 
county  recorder  of  the  county,  or  city  and  county,  in  which 
such  property  or  some  part  thereof  is  situated,  a  notice 
setting  forth  the  date  when  such  building,  improyement, 
or  structure,  or  the  alteration,  addition  to,  or  repair  thereoj^ 
was  actually  completed,  or  in  case  of  cessation  from  labor 
for  thirty  days,  the  date  on  which  such  cessation  actually 
occurred,  and  said  notice  shall  also  contain  the  name  and 
the  nature  of  the  title  of  the  person  who  caused  the  said 
building,  improvement,  or  structure  to  be  erected,  or  said 
alteration,  addition  to,  or  repair  to  be  made,  and  also  a 
description  of  the  property  sufficient  for  identification,  and 
said  notice  must  be  verified  by  said  owner  or  some  other 
person  in  his  behalf.  In  case  any  such  owner  neglect  to 
file  said  notice  as  herein  required,  within  the  time  herein 
required,  then  the  said  owner  and  all  persons  deralgning 
title  from  him,  and  all  persons  claiming  an  interest  in  said 
property,  shall  be  estopped  in  any  proceedings  brought  to 
foreclose  any  mechanics'  lien  or  liens,  provided  for  in 
this  chapter,  from  maintaining  a  defense  therein  based  on 
the  ground  that  said  lien  or  liens  have  not  been  filed  within 
the  time  provided  in  this  chapter.  Said  notice,  when  bo 
filed  for  record  must  be  recorded  by  the  county  recorder 
with  whom  the  same  Is  filed  for  record,  and  the  fee  for 
recording  the  same  shall  be  the  sum  of  one  dollar. 

Every  original  contractor,  at  any  time  after  the  comple- 
tion of  his  contract,  and  until  the  expiration  of  sixty  days 
after  the  filing  of  said  notice  of  completion  or  notice  of 
cessation  of  labor  by  the  owner,  and  every  person  save  the 
original  contractor  claiming  the  benefit  of  this  chapter  at 
any  time  after  the  completion  of  any  building,  improve- 
ment, or  structure,  or  of  the  alteration,  addition  to,  or 
repair  thereof,  and  until  the  expiration  of  thirty  days 
after  the  filing  of  said  notice  of  completion  or  cessatioii 
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b7  said  owner,  or  within  thirty  days  after  the  performance 
of  any  labor  In  a  mining  claim,  must  file  for  record  with 
the  county  recorder  of  the  county,  or  city  and  county,  in 
which  such  property  or  some  part  thereof  is  situated,  a 
claim  containing  a  statement  of  his  demand,  after  deduct- 
ing all  just  credits  and  offsets,  with  the  name  of  the 
owner  or  reputed  owner,  if  known,  and  also  the  name  of  the 
person  by  whom  he  was  employed,  or  to  whom  he  furnished 
the  materials,  with  a  statement  of  the  terms,  time  given, 
and  conditions  of  his  contract,  and  also  a  description  of  the 
property  to  be  charged  with  the  lien,  sufftcient  for  identi- 
fication, which  claim  must  be  verified  by  the  oath  of  him- 
self or  of  some  other  person;  provided,  however,  that  in 
any  event  all  claims  of  lien  must  be  filed  within  ninety 
days  after  the  completion  of  said  building,  improvement, 
or  structure,  or  the  alteration,  addition  to  or  repair  thereof. 
Any  trivial  imperfection  in  the  said  work,  or  in  the  con- 
struction of  any  building,  improvement,  or  structure,  or  of 
the  alteration,  addition  to,  or  repair  thereof,  shall  not  be 
deemed  such  a  lack  of  completion  as  to  prevent  the  filing 
of  any  lien;  and  in  all  cases  the  occupation  or  use  of  a 
building.  Improvement,  or  structure,  by  the  owner,  or  his 
representative,  or  the  acceptance  by  said  owner  or  his 
agent  of  said  building,  improvement,  or  structure,  and 
cessation  from  labor  for  thirty  days  upon  any  contract  or 
upon  any  building,  improvement,  or  structure,  or  the 
alteration,  addition  to,  or  repair  thereof,  shall  be  deemed 
equivalent  to  a  completion  thereof  for  all  the  purposes  of 
this  chapter.  En.  March  11,  1872.  Am'd.  1873-4,  410;  1887, 
154;    1897,   202. 


Cal.Rep.Git 

64.  221 ; 

,     54.  222 ; 

;  54.  642 ; 

56,  391 ' 

;  60.  441 

61,  353; 

63.  104; 

63.  430 : 

65.  341 ; 

70.  126 ; 

72,  79 

74,  277 . 

;   74,  278 , 

;   74,  279, 

;  74.  433 ; 

76.  510; 

;  78,  195 

78.  196; 

•   80.  276 . 

,  81.  646; 

82,  146 ; 

82.  150 

;  82,  151 

82.  668; 

,     85.  83 

;  85.  85 , 

;  86,  342 ; 

87.  512 

;  87.  629 

88.  22 , 

;  88.  23 

;  88.  150 

;  90,  545 ; 

90.  594 

;   90.  595 

90.  697 ; 

,  90.  601 , 

;  91.  140 

;  91,  365; 

92.  237 

I   94.  208 

94,  237, 

I  94.  238 

;  96,  334 

;  96,  337; 

96.  338 

;  96.  386 

97,  257  i 

,     97,  265 

;  102.  140 

;  102,  325; 

103,  106 

;  103.  107 

106.  232; 

;  106.  235 

;  107.  65, 

109,  180; 

109,  550 

;  109,  551 

110.  165; 

;  110.  167 , 

;  110.  168, 

;  115.   8; 

115,  662 

;  119.  879 

120.  139 

;  120.  183 

;  120.  184 

;  122.  104 ; 

122.  105 

;  124.  26 

124.  513 

;  125.  226 

;  125,  283 

;  125.  284 ; 

125.  873 

;  127.  44 

131.  160; 

,   132.  494 

;  133.  119 

I  135.  639; 

136,  91, 

;  138,  614 

138,  616, 

;  138.  617. 

Verification  of  claim:    Ante,  sec.  446. 
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§  1188.  Liens  upon  two  or  more  pieces  of  property. 
Amount  due  from  each  to  be  designated.  In  every  case 
In  which  one  claim  is  filed  against  two  or  more  buildings, 
mining  claims  or  other  improvements  owned  by  the  same 
person,  the  person  filing  such  claim  must,  at  the  same  time, 
designate  the  amount  due  to  him  on  each  of  such  buildings, 
mining  claims,  or  other  improvements;  otherwise  the  lien 
of  such  claim  is  postponed  to  other  liens.  The  lien  of  such 
claimant  does  not  extend  beyond  the  amount  designated, 
as  against  other  creditors  having  liens  by  Judgment,  mort- 
gage, or  otherwise,  upon  either  of  such  buildings  or  other 
improvements,  or  upon  the  land  upon  which  the  same  are 
situated.    En.  March  11,  1872. 

Cal.Rep.Cit.     65.163;     65,285;     61,363;     72,    84;     88,    43; 
102,  141;  110,  610. 

1 1189.  Claim  to  be  recorded.  Fees  of  recorder.  The 
recorder  must  record  the  claim  in  a  book  kept  by  him 
for  that  purpose,  which  record  must  be  indexed  as  deeds 
and  other  conveyances  are  required  by  law  to  be  indexed, 
and  for  which  he  may  receive  the  same  fees  as  are  allowed 
by  law  for  recording  deeds  and  other  instruments.  Bsl 
March  11,  1872. 

1 1190.  Time  of  continuance  of  lien.  No  lien  provided 
for  in  this  chapter  binds  any  building,  mining  claim,  im- 
provement, or  structure,  for  a  longer  period  than  ninety 
days  after  the  same  has  been  filed,  unless  proceedings  be 
commenced  in  a  proper  court  within  that  time  to  enforce 
the  same;  or,  if  a  credit  be  given,  then  ninety  days  after  the 
expiration  of  such  credit;  but  no  lien  continues  in  force 
for  a  longer  time  than  two  years  from  the  time  the  work 
is  completed,  by  any  agreement  to  give  credit.  En.  March 
11,  1872. 

Cal.Rep.Clt.  63.  122;  74,  278;  74,  279;  82,  668;  107,  66 

Complaint,  generally:  Ante,  sec.  426. 
Personal  action:  Post,  sec.  1197. 

§  1191.  Lien  upon  lot  for  Improving.  Any  person  who, 
at  the  request  of  the  reputed  owner  of  any  lot  in  any 
incorporated  city  or  town,  grades,  fills  In,  or  otherwise  im- 
proves, the  same,  or  the  street  or  sidewalk  in  front  of  or 
adjoining  the  same,  or  constructs  any  areas,  or  vaults,  or 
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cellars,  or  rooms,  under  said  sidewalks,  or  joiakes  any 
improvements  In  connection  therewith,  has  a  Hen  upon 
said  lot  for  his  work  done  and  materials  furnished.  En. 
March  11,  1872.     Am'd.  18S5,  145;  1887,  155. 

CalJlep.CIt.  72,  512 ;  80,  67 ;  96,  267 ;  110.  863 ;  110.  610 ; 
117.  213 ;  117,  214 ;  119.  412 ;  126,  13 ;  131.  226 ;  133.  116 ; 
133.  117;  133.  118;  138,  676. 

1 1192.  At  instance  of  owner,  what  held  to  be  con- 
structed. Every  building  or  other  improvement  mentioned 
in  section  one  thousand  one  hundred  and  eighty-three  of 
this  code,  constructed  upon  any  lands  with  the  knowledge 
of  the  owner,  or  the  persoiti  having  or  claiming  any  Interest 
therein,  shall  be  held  to  have  been  constructed  at  the 
instance  of  such  owner  or  person  having  or  claiming  any 
interest  therein,  and  the  Interest  owned  or  claimed  shall 
be  subject  to  any  Hen  filed  In  accordance  with  the  pro- 
visions of  this  chapter,  unless  such  owner  or  person  having 
or  claiming  an  Interest  therein  shall,  within  three  days 
after  he  shall  have  obtained  knowledge  of  the  construction, 
alteration,  or  repair,  or  the  Intended  construction,  altera- 
tion, or  repair,  give  notice  that  he  will  not  be  responsible  for 
the  same,  by  posting  a  notice  In  writing  to  the  effect,  in 
some  conspicuous  place  upon  said  land,  or  upon  the  build- 
ing or  other  improvement  situated  thereon.  En.  March  11, 
1872.    Am'd.  1873-4,  410. 


CaI.Rep.Clt 

80.  277 

86.  340 

116,  336 

122.  618 

133.  117 


64.  336  ;  66.  163 ;  66.  200 

80,  278 ;  80,  279  ;  80,  280 

87.  613 ;  87,  627  ;  104,  34 

117,  214;  118,  152;  119.  379 

122.  520 ;  122.  522 ;  126,  567 

133.  118;  133.  288;  133.  289. 


66.  201 ;  72,  512 ; 

82,  146 ;  82,  146 ; 
114,  492  ;  114.  493 ; 
120.  139;  120.  284; 
128.  366;  131,  162; 


§  1193.  Contractor;  liens  for  claims  against.  The  con* 
tractor  shall  be  entitled  to  recover  upon  a  Hen  filed  by 
him  only  such  amount  as  may  be  due  to  him  according 
to  the  terms  of  his  contract,  after  deducting  all  claims  of 
other  parties  for  work  done  and  materials  furnished,  as 
aforesaid;  and  In  all  cases  where  a  Hen  shall  be  filed,  under 
this  chapter,  for  work  done  or  materials  furnished  to  any 
contractor,  he  shall  defend  any  action  brought  thereupon 
at  his  own  expense;  and  during  the  pendency  of  such  action, 
the  owner  may  withhold  from  the  contractor  the  amount  of 
money  for  which  [such]  Hen  is  filed;  and  in  case  of  judg- 
ment against  the  owner  or  his  property,  upon  the  lien. 
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the  said  owner  shall  be  entitled  to  deduct  from  any  amount 
due  or  to  become  due  by  him  to  the  contractor,  the  amount 
of  such  Judgment  and  costs;  and  if  the  amount  of  such 
Judgment  and  costs  shall  exceed  the  amount  due  by  him  to 
the  contractor,  or  if  the  owner  shall  have  settled  with  the 
contractor  in  full,  he  shall  be  entitled  to  recover  back  from 
the  contractor  any  amount  so  paid  by  him,  the  said  owner, 
in  excess  of  the  contract  price,  and  for  which  the  con- 
tractor was  originally  the  party  liable.  En.  March  11, 
1872.    Am'd.  1873-4,  411. 

Cal.Rep.ClL     65.  892;     78,  200;     99,  634;  107,  276;  123.  688; 
123.  634. 

§  1194.  Court  to  declare  rank  of  liens.  Deficiency  to  be 
docketed.  In  every  case  in  which  different  liens  are  as- 
serted against  any  property,  the  court  in  the  Judgment 
must  declare  the  rank  of  each  Hen,  or  class  of  liens, 
which  shall  be  in  the  following  order,  viz.: 

1.  All  persons  performing  manual  labor  in,  on,  or  about 
the  same. 

2.  Persons  furnishing  materials. 

3.  Subcontractors. 

4.  Original  contractors. 

And  the  proceeds  of  the  sale  of  the  property  must  be 

applied  to  each  lien  or  class  of  liens  in  the  order  of  its 

rank;  and  whenever,  in  the  sale  of  the  property  subject 

to  the  lien,  there  is  a  deficiency  of  proceeds.  Judgment 

may  be  docketed  for  the  deficiency  in  like  manner  and  with 

like  effect  as  in  actions  for  the  foreclosure  of  mortgages. 

En.  March  11,  1872.    Am'd.  1873-4,  412;   1885,  145. 

Cal.Rep.Clt     66,  391;     65,  392;     78,  199;     78,  200;     90,  876; 
90,  648;     92.  237;  107,  197;  126.  684;  126,  685;  136,  640; 
135.  641. 

Deficiency  Judgment:  Ante,  sec.  726. 

§  1195.  Any  number  of  llenholders  may  Join  in  action. 
Any  number  of  persons  claiming  liens  may  Join  in  the  same 
action,  and  when  separate  actions  are  commenced,  the  court 
may  consolidate  them.  The  court  must  also  allow,  as  a 
part  of  the  costs,  the  money  paid  for  filing  and  recording 
the  lien,  and  reasonable  attorneys'  fees  in  the  superior  and 
supreme  courts,  such  costs,  and  attorneys'  fees  to  be  al- 
lowed to  each  lien  claimant  whose  lien  is  established, 
whether  he  be  plaintiff  or  defendant,  or  whether  they  all 
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Join  In  one  action,  or  separate  actions  are  consolidated. 
En.  March  11,  1872.    Am'd.  1873-4,  .412;  1885.  146. 


Cal.Rq>.Cit  60,  440 ;  68,  263 


76.  682 

90,  648 

100,  490 

124,  616 


78,  200 ;  80,  281 
91,  654;  94,  193 
106,  284;  107,  196 
127,  328;  127,  642. 


72,  897;  74,  279;  74,  685; 

84,  639;  87,  613;  88,  42; 

94,  194;  94,  232;  99.  634; 

107,  276;  110.  165;  115.   6; 


Consolidation  of  actions — ^generally:  Ante,  sec  1048. 

S 1196.  Attachment,  etc.,  against  materials.  When- 
ever materials  shall  have  been  furnished  for  use  in  the 
construction,  alteration  or  repair,  of  any  building  or  other 
improvement,  such  materials  shall  not  be  subject  to  at- 
tachment, execution,  or  other  legal  process,  to  enforce  any 
debt  due  by  the  purchaser  of  such  materials,  except  a 
debt  due  for  the  purchase  money  thereof,  so  long  as  in 
good  faith  the  same  are  about  to  be  applied  to  the  con- 
struction, alteration,  or  repair  of  such  building,  mining 
claim,  or  other  improvement.  En.  March  11,  1872.  Am'd. 
1873-4,  412. 

S  1197.  Lien  does  not  impair  right  to  proceed  for  re- 
covery of  the  debt.  Nothing  contained  in  this  chapter  shall 
be  construed  to  impair  or  affect  the  right  of  any  person  to 
whom  any  debt  may  be  due  for  work  done  or  materials 
famished  to  maintain  a  personal  action  to  recover  such 
debt  against  the  person  liable  therefor.  En.  March  11, 
1872.    Am'd.  1873-4,  361. 

Cal.Rep.Clt.  70,  221;  96,  394;  107,  197. 

i  1198.  Rules  of  practice.  Except  as  otherwise  pro- 
vided in  this  chapter,  the  provisions  of  part  two  of  this 
code  are  applicable  to  and  constitute  the  rules  of  practice 
in  the  proceedings  mentioned  in  this  chapter.  En.  March 
11,  1872. 

See  ante,  sees.  807  et  seq. 

i  1199.  New  trials  and  appeals.  The  provisions  of  part 
two  of  this  code  relative  to  new  trials  and  appeals,  except 
in  so  far  as  they  are  inconsistent  with  the  provisions  of 
this  chapter,  apply  to  the  proceedings  mentioned  in  this 
chapter.    En.  March  11,  1872. 

Cal.Rep.Clt.  61.  363. 

See  ante,  sees.  656  et  seq,  and  sees.  936  et  seq. 
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S  1200.  Where  contractor  fails  to  perform  contract.  In 
case  the  contractor  shall  fall  to  perform  his  contract  In 
full,  or  shall  abandon  the  same  before  completion,  the 
portion  of  the  contract  price  applicable  to  the  liens  of 
other  persons  than  the  contractor  shall  be  fixed  as  follows: 
From  the  value  of  the  work  and  materials  already  done  and 
furnished  at  the  time  of  such  failure  or  abandonment.  In- 
cluding materials  then  actually  delivered  or  on  the  ground, 
which  shall  thereupon  belong  to  the  owner,  estimated  as 
near  as  may  be  by  the  standard  of  the  whole  contract  price, 
shall  be  deducted  the  payments  then  due  and  actually  paid, 
according  to  the  terms  of  the  contract  and  the  provisions 
of  sections  one  thousand  one  hundred  and  eighty-three  and 
one  thousand  one  hundred  and  eighty-four,  and  the  re- 
mainder shall  be  deemed  the  portion  of  the  contract  price 
applicable  to  such  liens.    En.  Stats.  1885,  146. 

Cal.Rep.Clt.  90,  593;  94.  287;  102,  444;  105,  118;  132,  495. 

§  1201.  Written  consent  to  waive  claims.  It  shall  not 
be  competent  for  the  owner  and  contractor,  or  either  of 
them,  by  any  term  of  their  contract,  or  otherwise,  to  waive, 
affect,  or  impair  the  claims  and  liens  of  other  persons, 
whether  with  or  without  notice,  except  by  their  written 
consent,  and  any  term  of  the  contract  to  that  effect  shall 
be  null  and  void.    En.  Stats.  1885,  146. 

Cftl.Rep.Clt  97,  188;  188,  245. 

§  1202.  What  forfeits  liens.  Any  person  who  shall  will- 
fully give  a  false  notice  of  his  claim  to  the  owner,  under  the 
provisions  of  section  one  thousand  one  hundred  and  eighty- 
four,  shall  forfeit  his  lien.  Any  person  who  shall  willfully 
include  in  his  claim,  filed  under  section  one  thousand 
one  hundred  and  eighty-  seven,  work  or  materials  not  per- 
formed upon  or  furnished  for  the  property  described  in 
the  claim  shall  forfeit  his  Hen.  If  the  owner  and  his  con- 
tractor shall  directly  or  Indirectly  conspire  to  or  agree  that 
the  written  contract  filed  shall  appear  to  £how  the  contract 
price  to  be  less  than  it  really  is,  and  it  shall  accordingly 
so  show,  then  such  contract  shall  be  wholly  void,  and  no 
recovery  shall  be  had  thereon  by  either  party  thereto, 
and  in  such  case  the  labor  done  and  materials  furnished 
by  all  persons,  except  the  contractor,  shall  be  deemed  to 
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have  been  done  and  furnished  at  the  personal  instance  of 
the  owner  and  they  shall  have  a  lien  for  the  value  thereoL 
Sn.  Stats.  1885,  146. 

CaLR«p.Clt.  91,  366;  91,  866;  106,  235. 

i  1203.  Bond  of  contractor  to  be  filed.  Every  contract 
required  to  be  filed  under  the  provisions  of  this  chapter 
shall  be  accompanied  by  a  good  and  sufficient  bond  in 
an  amount  equal  to  at  least  twenty-five  per  cent,  of  the 
contract  price,  which  said  bond  shall  be  filed  at  the 
same  time  and  In  the  same  manner  as  herein  provided 
for  the  filing  of  such  contract  or  memorandum  thereof. 
Said  bond  shall,  by  its  terms,  be  made  to  inure  to  the 
benefit  of  any  and  all  persons  who  perform  labor  for  or 
furnish  materials  to  the  contractor  or  any  person  acting  for 
him  or  by  his  authority;  and  any  such  person  shall  have 
an  action  to  recover  upon  said  bond,  against  the  principal 
and  sureties,  or  either  of  them,  for  the  value  of  such  labor 
or  materials,  or  both,  not  exceeding  the  amount  of  the  bond; 
but  such  action  shall  not  afCect  his  lien  nor  any  action  to 
fdreclose  the  same,  except  that  there  shall  be  but  one  satis- 
ftetion  of  his  claim,  with  costs  and  counsel  fees.  Any  fail- 
ure to  comply  with  the  provision  of  this  section  shall  render 
the  owner  and  contractor  jointly  and  severally  liable  in 
damages  to  any  and  all  materialmen,  laborers  and  subcon- 
trJEictors  entitled  to  liens  upon  the  property  affected  by  said 
contract  Bn.  Stats.  1885,  147.  Rep.  1887,  155.  En.  1893, 
202. 

CaI.Rop.Cit.  127,  887 ;  128,  146 ;  128,  146 ;  128,  147 ;  128.  667 ; 
128,  668 ;  128,  669  ;  129,  394 ;  133,  874 ;  136,  57 ;  136,  126 ; 
188.  644;  138,  646. 

CHAPTER   IIL 

CERTAIN    LIENS    FOR    SALARIES    AND    WAGES. 

§  1204.     Wages  and  salaries  preferred  claims  In  cases  of  asilgn- 

ments. 
8  1205.     Priority  of  wages  In  case  of  death  of  employer. 
I  1206.     Same,  in  cases  of  execution  or  attachment. 
I  1207.    Dispute  of  claim  or  portion  thereof-— costs. 

S  1204.  Wages  and  salaries  preferred  claims  In  cases  of 
asslonments.    In  all  assignments  of  property  made  by  any 

Code  Ciy.  Proc— 89. 
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person  to  trustees  or  assignees,  on  account  of  the  inability 
of  the  person,  at  the  time  of  the  assignment,  to  pay  bis 
debts,  or  In  proceedings  In  insolvency,  the  wages  and 
salaries  of  the  miners,  mechanics,  salesmen,  servants, 
clerks,  laborers  employed  by  such  person  or  any  other  per- 
son, who  renders  services  or  performs  work  to  the  amount 
of  one  hundred  dollars  each,  and  for  services  rendered 
within  sixty  days  previously,  are  preferred  claims,  and  must 
be  paid  by  such  trustees  or  assignees  before  any  other 
creditor  or  creditors  of  the  assignor.  En.  March  11,  1872. 
Am'd.  1873-4,  352;  1893,  97. 
Cal.Rep.Clt.  84,  659;  125,  417., 

Assignments  for  benefit  of  creditors:  Civ.  Code,  sees. 
3449-3473. 

§  1205.  Priority  of  wages  In  case  of  death  of  employer. 
In  case  of  the  death  of  any  employer,  the  wages  of  each 
miner,  mechanic,  salesman,  clerk,  servant,  laborer,  or  any 
other  person  who  renders  services,  or  performs  work  for 
services  rendered  within  the  sixty  days  next  preceding  the 
death  of  the  employer,  not  exceeding  one  hundred  dollars, 
rank  in  priority  next  after  the  funeral  expenses,  expenses 
of  the  last  sickness,  the  charges  and  expenses  of  admin- 
istering upon  the  estate,  and  the  allowance  to  the  widow 
and  infant  children  and  must  be  paid  before  other  claims 
against  the-  estate  of  the  deceased  person.  En.  March  11, 
1872.    Am'd.  1873-4,  352;  1893,  97. 

Cal.Rep.Cit  122,  463. 

Estates  of  deceased  persons,  payment  of  debts,  generally: 
Post,  sees.  1643  et  seq. 

§  1206.  Same,  In  cases  of  execution  or  attachment.  In 
cases  of  executions,  attachments,  and  writs  of  a  similar 
nature,  issued  against  any  person,  except  for  claims  for 
labor  done,  any  miners,  mechanics,  salesmen,  servants, 
clerks  and  laborers,  or  any  other  person  who  renders 
services  or  performs  work,  who  have  claims  against  the  de- 
fendant for  labor  done  or  work  performed,  may  give  notice 
of  their  claims,  and  the  amount  thereof,  sworn  to  by  the 
person  making  the  claim,  to  the  creditor  and  the  ofBcer 
executing  either  of  such  writs,  at  any  time  before  the  actual 
sale  of  property  levied  on,  or,  in  the  event  of  a  levy  upon 
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money,  at  any  time  before 'the  transfer  of  such  money  under 
execution;  and,  unless  such  claim  Is  disputed  by  the  debtor 
or  a  creditor,  such  officer  must  pay  to  such  person,  out 
of  the  proceeds  of  the  sale,  or  in  the  e^ent  of  a  levy 
on  money,  out  of  such  money,  the  amount  each  Is  entitled 
to  receive  for  services  rendered  within  the  sixty  days  next 
preceding  the  levy  of  the  writ,  not  exceeding  one  hundred 
dollars.  If  any  or  all  of  the  claims  so  presented  and 
claiming  preference  under  this  section  are  disputed  by 
either  the  debtor  or  a  creditor,  the  person  presenting  the 
same  must  commence  an  action  within  ten  days  for  the  re- 
covery thereof,  and  must  prosecute  his  action  with  due 
diligence,  or  be  forever  barred  from  any  claim  or  priority 
of  payment  thereof;  and  the  officer  shall  retain  possession 
of  so  much  of  the  proceeds  of  the  sale  or  money  as  may  be 
necessary  to  satisfy  such  claim  until  the  determination  of 
such  action;  and  In  case  judgment  be  had  for  the  claim,  or 
any  part  thereof,  carrying  costs,  the  costs  taxable  therein 
shall  likewise  be  a  preferred  claim  with  the  same  rank  aa 
the  original  claim.  En.  March  11,  1872.  Am'd.  1873-4, 
852;  1893,  87. 

Cal.Rep.CIt.     63.882;     63.888;     81,271;     81.278;     88.223; 
88.  224;  115.  145;  115,  147;  116,  148;  116,  148;  122,  633; 
128,    43;  128,    44. 

8  1207.  Dispute  of  claim  or  portion  thereof— costs.  The 
debtor  or  creditor  intending  to  dispute  a  claim  presented 
under  the  provisions  of  the  last  section  shall,  within  ten 
days  after  receiving  notice  of  such  claim,  serve  upon  the 
claimant  and  the  officer  executing  the  writ  a  statement  in 
writing,  verified  by  the  oath  of  the  debtor  or  the  person 
disputing  such  claim,  setting  forth  that  no  part  of  said 
claim,  or  not  exceeding  a  sum  specified,  is  Justly  due  from 
the  debtor  to  the  claimant  for  services  rendered  within 
the  sixty  days  next  preceding  the  levy  of  the  writ.  If 
the  claimant  bring  suit  on  a  claim  which  is  disputed  in  part 
only  and  fail  to  recover  a  sum  exceeding  that  which  was 
admitted  to  be  due,  he  shall  not  recover  costs,  but  costs 
shall  be  adjudged  against  him.    En.  Stats.  1883,  47. 

Cal.Rep.Git.  88,  223 ;  115.  145 ;  128.  44. 


11209 


CONTEMPTS. 


ieo 


TITLE   V. 


i 


OP    CONTEMPTS. 

1209.  What  acts  or  omissions  are  contempts. 

1210.  Re-entry  on  property  after  eviction,  when  a  eontempL 

1211.  A  contempt  committed  in  the  presence  of  the  court  may  be 
punished  summarily.     When  not  so  conmiitted,  an  affi- 

davit or  statement  shall  be  made. 

f  1212.  A  warrant  of  attachment  may  issue  or  a  notice  to  show 
cause. 

i  1218.  Bail  may  be  given  by  a  person  arrested  under  such  war- 
rant. 

f  1214.  Sheriff  must,  upon  executing  the  warrant,  arrest  and  da- 
tain  the  person  until  discharged. 

f  1215.     Bail  bond,  form  and  conditions  of. 

S  1216.     OfBcer  must  return  warrant  and  undertaking,  if  any. 

1217.  Hearing. 

1218.  Judgment  and  penalty,  if  guilty. 
1219^     If  the  contempt  is  the  omission  to  perform  any  act;  tba 

person  may  be  imprisoned  until  performance. 

I  1220.     If  a  party  fail  to  appear,  proceedings. 

8  1221.  Illness  sufficient  cause  for  non-appearance  of  party  ar- 
rested.    Confinement  under  arrests  for  contempt. 

8  1222.     Judgment  and  orders  in  such  cases  final. 

§  1209.  What  acts  or  omf salons  are  contempts.  The 
following  acts  or  omissions  in  respect  to  a  court  of  justice, 
or  proceedings  tlierein,  are  contempts  of  the  authority  of 
the  court: 

1.  Disorderly,  contemptuous,  or  insolent  behaylor  toward 
the  judge  while  holding  the  court,  tending  to  interrupt  the 
due  course  of  a  trial  or  other  judicial  proceeding. 

2.  A  breach  of  the  peace,  boisterous  conduct  or  violent 
disturbance,  tending  to  interrupt  the  due  course  of  a  trial 
or  other  judicial  proceeding. 

8.  Misbehavior  in  of^ce,  or  other  willful  neglect  or  vio- 
lation of  duty  by  an  attorney,  counsel,  clerk,  sheriff,  coro- 
ner, or  other  person,  appointed  or  elected  to  perform  a 
judicial  or  ministerial  service. 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the 
court  by  a  party  to  an  action  or  special  proceeding. 

5.  Disobedience  of  any  lawful  judgment,  order  or  process 
of  court. 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a 
court,  and  acting  as  such,  without  authority. 
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7.  Rescuing  any  person  or  property,  in  the  custody  of  an 
officer,  by  virtue  of  an  order  or  process  of  such  court, 

8.  Unlawfully  detaining  a  witness,  or  party  to  an  action, 
while  going  to,  remaining  at,  or  returning  from  the  court 
where  the  action  is  on  the  calendar  for  trial. 

9.  Any  other  unlawful  interference  with  the  process 
or  proceedings  of  a  court. 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  answer  as  a  witness. 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to 
attend  or  serve  as  such,  or  improperly  conversing  with  a 
party  to  an  action,  to  be  tried  at  such  court,  or  with  any 
other  person,  in  relation  to  the  merits  of  such  action, 
or  receiving  a  communication  from  a  party  or  other  person 
in  reispect  to  it,  without  immediately  disclosing  the  same 
to  the  court. 

12.  Disobedience  by  an  inferior  tribunal,  magistrate, 
or  officer,  of  the  lawful  judgment,  order,  or  process  of  a 
superior  court,  or  proceeding  in  an  action  or  special  pro- 
ceeding contrary  to  law,  after  such  action  or  special  pro- 
ceeding is  removed  from  the  jurisdiction  of  such  inferior 
tribunal,  magistrate,  or  officer.  Disobedience  of  the  lawful 
orders  or  process  of  a  judicial  officer  is  also  a  contempt 
of  the  authority  of  such  officer.  But  no  speech  or  publica- 
tion reflecting  upon  or  concerning  any  court  or  any  officer 
thereof  shall  be  treated  or  punished  as  a  contempt  of  such 
court,  unless  made  in  the  immediate  presence  of  such 
court  while  in  session,  and  in  such  a  manner  as  to  actually 
Interfere  with  its  proceedings.  £n.  March  11,  1872.  Am'd. 
1891,  6. 

Csl.Rep.Cit.  47,  188 ;  63,  207 ;  64.  345 ;  64,  439 ;  65,  192 ; 
67,  645 :  69,  4 ;  69,  17 ;  69,  543 ;  69.  6^5 ;  84,  56 ; 
90,  666;  94,  834;  99,  861;  119,  422.  Subd.  3  —  64,  438; 
64,  698.  Subd.  4  —  73.  241.  Subd.  5  —  90,  656;  99,  529. 
8u6d.  6  —  64,  598.  Subd.  9  —  64.  438;  69,  81;  85,  607; 
89.629.      Subd.  10— 70,    63;     72,512. 

Prac.  Act,  sec.  480.    En.  April  29,  1851. 
Oal.Rep.Cit.  7,  182. 

Powers  of  courts:   Ante,  sees.  128,  177,  178. 
Juror  willfully  falling  to  attend:  Ante,  sec.  238. 
Dispossession  of  party  placed  in  possession  under  pro- 
cess:    Post,  sec  1210. 
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In  justices'  courts:  Ante,  sees.  906-910. 

Misbehavior  of  attorney:  Ante,  sees.  287  et  seq. 

Disobedience  of  lawful  judgment  or  order — by  executor: 
Post,  sec.  1440. 

Disobedience  of  citation  in  probate  court:  Post,  seca. 
1440,  1460,  1461. 

Disobedience  of  witness:    Post^  sees.  1991-1994. 

Disobedience  of  mandate:  Ante,  sec.  1097. 

Supervisors,  power  of  to  punish  for  contempt:  See  Pol. 
Code,  sec  4047. 

S 1210.  Re-entry  on  property  after  eviction,  when  a 
contempt.  Every  person  dispossessed  or  rejected  from  or  out 
of  any  real  property  by  the  judgment  or  process  of  any  court 
of  competent  jurisdiction,  and  who,  not  having  right  so  to  do, 
re-enters  into  or  upon  or  takes  possession  of  any  such  real 
property,  or  induces  or  procures  any  person  not  having; 
right  so  to  do,  or  aids  or  abets  him.  therein.  Is  guilty  of  a 
contempt  of  the  court  by  which  such  judgment  was  renr 
dered  or  from  which  such  process  Issued.  Upon  a  convic- 
tion for  such  contempt  the  court  must  immediately  issue 
an  alias  process,  directed  to  the  proper  officer,  and  requir- 
ing him  to  restore  such  possession  to  the  party  entitled 
under  the  original  judgment  or  process  (or  to  his  lessor  or 
to  his  grantor).  And  no  appeal  from  the  order  directing  the 
issuance  of  an  alias  writ  of  possession  shall  stay  the  execu- 
tion thereof,  unless  a  written  undertaking  be  executed  on 
the  part  of  the  appellant,  with  two  or  more  sureties,  to  the 
effect  that  he  will  not  commit  or  suffer  to  be  committed  any 
waste  therein,  and  if  the  order  be  affirmed  or  the  appeid 
dismissed,  he  will  pay  the  value  of  the  use  and  occupation 
of  the  property  from  the  time  of  his  unlawful  re-entry  until 
the  delivery  ot  the  possession  thereof,  pursuant  to  the  judg- 
ment or  order,  not  exceeding  a  sum  to  be  fixed  by  the  judge 
of  the  court  by  which  the  order  for  the  alias  writ  was  made, 
and  which  must  be  specified  in  the  undertaking.  E^n.  March 
11,  1872.    Am'd.  1893,  281. 

Cal.Rep.Cit  62,  608;  62,  480;  69.  4;  70,  212;  186.  820. 

fi  1211.  A  contempt  committed  in  the  pretence  of  the 
court  may  be  punished  summarily.  When  not  so  oommittedt 
an  affidavit  or  statement  shall  be  made.    When  a  contempt 
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is  committed  in  the  immediate  view  and  presence  of  the 
comt,  or  judge  at  chambers,  it  may  be  punished  summarily; 
for  which  an  order  must  be  made,  reciting  the  facts  as 
occurring  in  such  immediate  view  and  presence,  adjudging 
that  the  person  proceeded  against  is  thereby  guilty  of  a 
contempt,  and  that  he  be  punished  as  therein  prescribed. 
When  the  contempt  is  not  committed  in  the  immediate  view 
and  presence  of  the  court,  or  Judge  at  chambers,  an  affidavit 
shall  be  presented  to  the  court  or  Judge,  of  the  facts  consti- 
tuting the  contempt  or  a  statement  of  the  facts  by  the 
referees  or  arbitrators,  or  other  Judicial  officer.  En.  March 
11,  1872. 

Gftl.Rep.Cit.     60.    98;     71.240;     78.497;     77.200;     77,201; 
82.  480;  126,  245;  181.  284. 

Prac.  Act,  sec.  481.    En.  April  29,  1851. 
Cal.Rep.Glt.  7,  188;  42,  415. 

Ck>ntempt  away  from  court,  attachment:     Post,  sees. 
1212  et  seq. 
Reciting  the  facts:    Post,  sec.  1219. 

5 1212.  A  warrant  of  attachment  may  Issue  or  a  notice  to 
•how  cause.  When  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  the  court  or  judge,  a  war- 
rant of  attachment  may  be  issued  to  bring  the  person 
charged  to  answer,  or,  without  a  previous  arrest,  a  warrant 
of  commitment  may  upon  notice  or  upon  an  order  to  show 
cause  be  granted;  and  no  warrant  of  commitment  can  be 
issued  without  such  previous  attachment  to  answer,  or  such 
notice  or  order  to  show  cause.    En.  March  11, 1872. 

Cftl.Rep.Cit.  69,  421;  60,  6;  66,  191;  78.  497;  126,  246. 

Prac.  Act,  sec.  482.    En.  April  29,  1851. 

5 1213.  Ball  may  be  given  by  a  person  arrested  under 
such  warrant.  Whenever  a  Warrant  of  attachment  is  Issued, 
pursuant  to  this  title,  the  court  or  judge  must  direct  by  an 
Indorsement  on  such  warrant,  that  the  person  charged  may 
be  let  to  ball  fbr  hjs  appearance  in  an  amount  to  be  speci- 
fied in  such  Indorsement.    En.  March  11,  1872. 

Prac.  Act,  sec.  488.    En.  April  29,  1851.    Am'd.  1859, 140. 

1 1214>  Sheriff  must,  upon  executing  the  warrant,  arrest 
and  deUin  the  person  until  discharged.  Upon  executing  the 
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warrant  of  attachment,, the  sheriff  must  keep  the  person  In 
custody,  bring  him  before  the  court  or  judge,  and  detain 
him  until  an  order  be  made  in  the  premises,  unless  th» 
person  arrested  entitle  himself  to  be  discharged,  as  pro> 
Tided  in  the  next  section.    En.  March  11,  1872. 

Prac.  Act,  sec.  484.    En.  April  29,  1851. 

8  1215.  Bali  bond,  form  and  conditions  of.  When  a  direc- 
tion to  let  the  person  arrested  to  bail  is  contained  in  the 
warrant  of  attachment,  or  indorsed  thereon,  he  must  be 
discharged  from  the  arrest  upon  executing  and  deliyerlng 
to  the  officer,  at  any  time  before  the  return  day  of  the  war- 
rant, a  written  undertaking,  with  two  sufficient  sureties,  to 
the  effect  that  the  person  arrested  will  appear  on  the  return 
of  the  warrant  and  abide  the  order  of  the  court  or  judge 
thereupon;  or  they  will  pay,  as  may  be  directed,  the  sum 
specified  in  the  warrant.    En.  March  11,  1S72. 

Prac.  Act,  sec.  485.    En.  AprU  29,  1851. 

S  1216.  Officer  must  return  warrant  and  undertaking,  If 
any.  The  officer  must  return  the  warrant  of  arrest  and 
undertaking,  if  any,  received  by  him  from  the  person  ar^ 
rested,  by  the  return  day  specified  therein.  Bn.  March  II, 
1872. 

Prac.  Act,  sec.  486.    En.  April  29,  1851. 
CalJlep.Glt.  45,  7. 

§  1217.  Hearing.  When  the  person  arrested  has  been 
brought  up  or  appeared,  the  court  or  judge  must  proceed  to 
investigate  the  charge  and  must  hear  any  answer  which 
the  person  arrested  may  make  to  the  same,  and  may  ex- 
amine witnesses  for  or  against  him,  for  which  an  adjourn- 
ment may  be  had  from  time  to  time,  if  necessary.  En. 
March  11,  1872. 

Cal.Rep.Cit.  60,  98;  69,  4;  78,  407;  118,  428.; 

Prac.  Act,  sec.  487.    En.  April  29,  1861. 

fi  1218.    Judgment   and    penalty,    if   guilty.     Upon   the 

answer  and  evidence  taken  the  court  or  judge  must  deter- 
mine whether  the  person  proceeded  against  is  guilty  of  the 
contempt  charged,  and  if  it  be  adjudged  that  he  is  goUty  of 
the  contempt,  a  fine  may  be  imposed  on  htm  net  <^gCQedl^g 
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fl^e  hundred  dollars,  or  he  may  be  imprisoned  not  exceed- 
ing five  days,  or  both.    En.  March  11,  1872. 

Cal.Rep.Clt.     60,    93;     64.438;     69,       8;     78,497;     94,884; 
119,     68;  122,  204. 

Prac.  Act,  sec.  488.    En.  April  29,  1851. 

CalJlep.Cit  6,  821;  82,  88;  44,  478. 

§  1219.  If  the  contempt  it  the  omission  to  perform  any 
act,  the  person  may  be  Imprisoned  until  performance. 
When  the  contempt  consists  in  the  omission  to  perform  an 
act  which  is  yet  in  the  power  of  the  person  to  perform,  he 
may  be  imprisoned  until  he  have  performed  it,  and  in  that 
case  the  act  must  be  specified  in  the  warrant  of  commit- 
ment   En.  March  11,  1872. 

CaLRep.Cit.     47,138;     69,      3;     69,      4;     81,    67;     88,462; 
90,  666;  119,    68;  122,  208;  122,  204. 

Prac.  Act,  sec.  489.    En.  April  29,  1851. 

CaLRep.C]t.  6,  821;  7,  177;  44,  478. 

Executor  or  administrator,  contempt:    Post,  sec.  1440. 

S  1220.  If  a  party  fall  to  appear,  proceedings.  When  the 
warrant  of  arrest  has  been  returned  served,  if  the  person 
arrested  do  not  appear  on  the  return  day,  the  court  or  judge 
may  issue  another  warrant  of  arrest,  or  may  order  the 
undertaking  to  be  prosecuted  or  both.  If  the  undertaking 
be  prosecuted,  the  measure  of  damages  in  the  action  is  the 
extent  of  the  loss  or  injury  sustained  by  the  aggrieved 
party,  by  reason  of  the  misconduct  for  which  the  warrant 
was  issued,  and  the  costs  of  the  proceeding.  En.  March 
11,  1872. 

Prac.  Act,  sec.  491.    En.  April  29,  1851. 

S 1221.  Illness  sufficient  cause  for  non-appearance  of 
party  arrested.  Confinement  under  arrests  for  contempt* 
Wheneyer,  by  the  provisions  of  this  title,  an  officer  is  re- 
quired to  keep  a  person  arrested  on  a  warrant  of  attach- 
ment in  custody,  and  to  bring  him  before  a  court  or  judge, 
the  inability,  from  illness  or  otherwise,  of  the  person  to 
attend  is  sufficient  excuse  for  not  bringing  him  up;  and 
the  officer  must  not  confine  a*  person  arrested  upon  the 
warrant  in  a  prison,  or  otherwise  restrain  him  of  personal 
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liberty,  except  so  far  as  may  be  necessary  to  secure  his 
personal  attendance.    En.  March  11, 1872. 
Prac.  Act,  sec.  492.    En.  April  29, 1861. 

§  1222.  Judgment  and  orders  In  such  cases  final.  Th€ 
judgment  and  orders  of  the  court  or  judge,  made  in  cases  oi 
contempt,  are  final  and  conclusive.    Bn.  March  II,  1872. 

CAl.Rep.Cit.  62,608;  62,481;  66,  80;  66,  81s  69,648; 
77,201;  81,  66;  88.624;  90,664;  90,666;  00,668; 
99,  861;  118,  141.  ( 

Prac.  Act,  sec.  493.    En.  April  29,  1861. 
Cal.Rep.Git.  62.  608. 


TITLE   VL 

OF   THB   VOLUNTART   DISSOLUTION   OF   OGRPORATIOraL 

1227.  How  dissolyed. 

1228.  Application,  what  to  contain. 

1229.  Application,  how  signed  and  verilled. 

1230.  Filing  application  and  publication  of  notice. 
1281.  Objections  may  be  filed. 
1232.  Hearing  of  application. 
1283.  Judgment  roll  and  appeals. 
1234.  Application  by  savings  and  loan  tocletj. 

6  1227.  How  dissolved.  A  corporation  may  be  dlssolred 
by  the  superior  court  of  the  county  where  its  principal 
place  of  business  is  situated,  upon  its  voluntary  application 
for  that  purpose.  Bn.  March  11,  1872.  Am'd.  1877-8,  108; 
1880,  109. 

Cal.Rep.Glt.  81,  886;  81.  887;  84,  866. 

Voluntary  dissolution,  receiver:    Ante,  sec.  6^. 
Involuntary  dissolution:    Ante,  sees.  802  et  seq. 

8  1228.  Application,  what  to  contain.  The  application 
must  be  in  writing,  and  must  set  forth: 

1.  That  at  a  meeting  of  the  stockholders  or  members 
called  for  that  purpose,  the  dissolution  of  the  corporation 
was  resolved  upon  by  a  two-third  vote  of  all  the  stock- 
holders or  members.  , 

2.  That  all  claims  and  demands  against  the  corporation 
have  been  satisfied  and  discharged.    Bn.  March  11, 1872. 
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S  1229.  Application,  how  signed  and  verified.  The  appli- 
cation must  be  signed  by  a  majority  of  the  board  of  trustees, 
directors,  or  other  officers  having  the  management  of  the 
Affairs  of  the  corporation,  and  must  be  verified  in  the  same 
manner  as  a  complaint  In  a  civil  action.  En.  March  11, 
1872. 

CaLRep.Clt  47,  188. 

Verification:    Ante,  sec.  446. 

S  1230.  Filing  application  and  publication  of  notice.  If 
the  court  is  satisfied  that  the  application  is  in  conformity 
with  this  title,  the  judge  thereof  must  order  it  to  be  filed 
with  the  clerk,  and  that  the  clerk  give  not  less  than  thirty 
nor  more  than  fifty  days'  notice  of  the  application,  by 
publication  in  some  newspaper  published  in  the  coimty;  and 
If  there  are  none  such,  then  by  advertisements  posted  up 
in  three  of  the  principal  public  places  in  the  county.  En. 
March  11, 1872.   Am'd.  1877-8, 108;  1880, 109. 

8  1231.  Objections  may  be  filed.  At  any  time  before  the 
expiration  of  the  time  of  publication,  any  person  may  file 
his  objections  to  the  application.    En.  March  11,  1872. 

S  1232.  Hearing  of  application.  After  the  time  of  publi- 
cation has  expired,  the  court  may,  upon  five  days'  notice  to 
the  persons  who  have  filed  objections  or  without  further 
notice,  if  no  objections  have  been  filed,  proceed  to  hear  and 
determine  the  application,  and  if  all  the  statements  therein 
made  are  shown  to  be  true,  must  declare  the  corporation 
dissolved.    En.  March  11, 1872.    Am'd.  1877-8, 108. 

Notices,  service,  etc:    Ante,  sees.  1010  et  seq. 

51233.  Judgment  roll  and  appeals.  The  application, 
notices,  and  proof  of  publication,  objections  (if  there  be 
any)  and  declaration  of  dissolution,  constitute  the  judg- 
ment roll;  and' from  the  judgment  an  appeal  may  be  taken, 
as  from  other  judgments  of  the  superior  courts.  En.  March 
11, 1872.    Am'd.  1877-8, 108;  1880, 109. 

OalAop.Clt.  81,  886;  81,  387;  84,  866. 

Appeals  to  supreme  court:    Ante,  sees.  968-966. 

5 1234.  Application  by  savings  and  loan  society.  If  the 
applicant  be  a  savings  and  loan  association,  or  engaged  in 
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the  Easiness  of  receiyliig  money  on  deposit  and  there  be 
any  unclaimed  deposit  or  dividend  in  its  hands  belongins 
to  a  person  whose  whereabouts  are  unknown  to  the  trus- 
tees, directors,  or  other  officers  presenting  the  application, 
the  application  shall  set  forth  the  name  of  the  perscm 
making  such  deposit  or  entitled  to  such  dividend,  the  time 
when  such  deposit  was  made  or  dividend  declared,  the  resi- 
dence, if  known,  of  such  person  at  the  time  of  such  deposit, 
the  amount  of  such  deposit  or  dividend,  and  the  fact 
that  the  whereabouts  of  such  person  are  known.  The 
same  facts  shall  be  stated  in  the  notice  of  the  application 
given  by  the  clerk.  If,  at  any  time  before  the  expiration  of 
the  time  of  publication,  any  i»erson  shall  file  a  claim  to  such 
deposit  or  dividend,  the  court  shall,  at  the  hearing  and  upon 
five  days'  notice  to  him,  hear  and  determine  his  claim,  and, 
if  such  claim  be  established,  order  such  money  to  be  paid 
to  him.  All  such  deposits  or  dividends  not  so  claimed,  or 
as  to  which  no  claim  shall  be  established,  shall,  upon  order 
of  the  court,  be  paid  into  the  state  treasury,  accompanied 
with  a  copy  of  the  order,  which  sh^l  set  forth  the  facts 
hereinbefore  required  to  be  stated  concerning  such  deposits 
or  dividends;  and,  upon  production  of  the  treasurer's  re- 
ceipt  for  such  payment,  the  court  may  proceed  to  declare 
the  corporation  dissolved  as  in  other  cases.  All  unclaimed 
deposits  and  dividends  so  paid  into  the  state  treasury  shall 
be  received.  Invested,  accounted  for,  and  paid  out,  in  the 
same  manner  and  by  the  same  officers  as  is  provided  by  law 
in  the  case  of  escheated  estates  and  in  section  twelve  hmir 
dred  and  seventy-two  of  this  code.    Bn.  Stats.  1897,  33. 
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Gen.  Clt.  to  TlUe— Cal.Rep.Clt.     64,  126 ;     67,  431 ;     68.     68  ; 
69,  301;  119,  166. 


I 


I 


§  1237.    Eminent  domain  defined.   Eminent  domain  is  the 

right  of  the  people  or  government  to  take  private  property 

for  public  use.    This  right  may  be  exercised  in  the  manner 

provided  in  this  title.    En.  March  11, 1872. 

Cal.Rep.Cit.     87,  231;     91,  245;     91,  247;     91,  248;  130,  634; 
138,  582. 

Constitutional  provisions:   See  Const  Cal.,  art.  1,  sec.  14; 
art  12,  sec.  8;  art  15,  sec.  1. 
State  may  exercise  right  of:    Pol.  Code,  sec.  44. 

8  1238.  Purposes  for  which  it  may  be  exercised.  Subject 
to  the  provisions  of  this  title,  the  right  of  eminent  domain 
may  be  exercised  in  behalf  of  the  following  public  uses: 

Code  Civ.  Proc— 40. 
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1.  Fortifications,  magazines,  arsenals,  navy  yards,  nary 
and  army  stations,  lighthouses,  range  and  beacon  lights, 
coast  surveys,  and  all  other  public  uses  authorized  by  the 
government  of  the  United  States. 

2.  Public  buildings  and  grounds  for  the  use  of  the  state, 
and  all  other  public  uses  authorized  by  the  legislature  of 
the  state. 

3.  Public  buildings  and  ground^  for  the  use  of  any  county* 
incorporated  city,  or  city  and  county,  village,  town  or 
school  districts;  canals,  aqueducts,  reservoirs,  tunnels, 
flumes,  ditches,  or  pipes  for  conducting  or  storing  water 
for  the  use  of  the  inhabitants  of  any  county,  inconwrated 
city,  or  city  and  county,  village  or  town,  or  for  draining  any 
county,  incorporated  city,  or  city  and  county,  village  or 
town;  raising  the  banks  of  streams,  removing  obstructions 
therefrom,  and  widening  and  deepening  or  straightening 
their  channels,  roads,  streets  and  alleys;  public  mooring 
places  for  watercraft,  public  parks,  including  parks  and 
other  places  covered  by  water,  and  ail  other  public  uses  for 
the  benefit  of  any  county,  incorporated  city,  or  dty  and 
county,  village  or  town,  or  the  inhabitants  thereof,  which 
may  be  authorized  by  the  legislature;  but  the  mode  of 
apportioning  and  collecting  the  costs  of  such  Unprovementa 
shall  be  such  as  may  be  provided  in  the  statutes  by  which 
the  same  may  be  authorized. 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferrleSp  bridges, 
toll-roads,  by-roads,  plank  and  turnpike  roads;  paths  and 
roads  either  on  the  surface,  elevated  or  depressed,  for  the 
use  of  bicycles,  tricycles,  motorcycles  and  other  horseless 
vehicles,  steam,  electric  and  horse  railroads,  canals,  ditches, 
dams,  pondings,  fiumes,  aqueducts  and  pipes,  for  irrigation, 
public  transportation,  supplying  mines  and  fanning  nei^ 
borhoods  with  water,  and  draining  and  reclaiming  lands, 
and  for  floating  lo^  and  lumber  on  streams  not  navi- 
gable. 

5.  Roads,  tunnels,  ditches,  flumes,  pipes,  and  dumping 
places  for  working  mines;  also  outlets,  natural  or  other- 
wise, for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse 
matter  from  mines;  also  an  occupancy  in  common  by  the 
owners  or  possessors  of  difTerent  mines  of  any  place  for  the 
flow,  deposit,  or  conduct  of  tailings  or  refuse  matter  from 
their  several  mines. 
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6.  By-roads  leading  from  highways  to  residences,  farms, 
mines,  mills,  factories  and  buildings  for  operating  machin- 
ery, or  necessary  to  reach  any  property  used  for  public 
pun>o8es. 

7.  Telegraph  lines. 

8.  Sewerage  of  any  incorporated  city,  city  and  county,  or 
of  any  village  or  town,  whether  incorporated  or  unincor- 
porated, or  of  any  settlement,  consisting  of  not  less  than 
ten  families,  or  of  any  public  buildings  belonging  to  the 
state,  or  to  any  college  or  university. 

9.  Roads  for  transportation  by  traction  engines  or  road 
locomotives. 

10.  Oil  pipe  lines. 

11.  Roads  and  flumes  for  logging  or  lumbering  purposes. 

12.  Canals,  reservoirs,  dams,  ditches,  flumes,  aqueducts, 
and  pipes  for  supplying  and  storing  water  for  the  operation 
of  machinery  for  the  purpose  of  generating  and  trans- 
mitting electricity  for  the  supplying  of  mines,  quarries, 
railroads,  tramways,  mills  and  factories  with  electrical 
power,  and  also  for  the  supplying  electricity  to  light  or 
heat  mines,  quarries,  mills,  factories,  incorporated  cities, 
cities  and  counties,  villages  or  towns,  together  with  lands, 
buildings  and  all  other  Improvements  in  or  upon  which  to 
«rect,  install,  place,  use,  or  operate  machinery  for  the  pur- 
pose of  generating  and  transmitting  electricity  for  any  of 
the  purposes  or  uses  above  set  forth. 

18.  Electric  light  lines,  electric  power  lines,  electric  heat 
lines;  and  electric  light,  heat  and  power  lines.  En.  March 
U,  1872.  Am'd.  1873-4,  868;  1891,  48;  1893,  146;  1895,  89; 
1897,  70;  1900-01.  72. 

69r  802 ;  79.  165  ; 


Cal.Rep.Clt  51,  271 ;  61,  272 :  65,  390 

87.  232;  91,  255.  Subd.  3  —  62,  182 

92.  581 ;  95,  111 ;  95.  112 ;  98,  622 

Subd.  4  —  63,  227;  66,  696;  76,  370 

97,  679  :  111,  227  ;  134,  414  ;  136,  49 

51,  272 ;  63,  73 ;  73,  484 ;  73,  485 
91,248;  91,263. 


62,  183  ;  67,  660  ; 
119,  165 ;  132,  237  . 

79,  161;  79,  550; 

Subd.  6  —  51,  271 ; 
108,  90.  Subd.  8^ 


Eminent  domain  generally:     See  Civ.  Code,  sec.  1001. 
Condemnation  of  state  land  for  governmental  purposes: 
Pol.  Code,  sees.  33,  34. 
Road  purposes:    Pol.  Code,  sec.  2690. 
Toll-roads:    Pol.  Code,  sec.  2787. 
Toll-bridge  or  ferry:    Pol.  Code,  sec.  2855. 
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Wharves,  chutes,  and  piers:    Pol.  Code,  sec.  2913. 
Reclamation  purposes:    Pol.  Code,  sec.  3471. 
Streets  or  alleys:    Pol.  Code,  sec.  4372. 

$  1239.  *"  Estates  subject  to  public  use.  The  following  is  a 
classification  of  the  estates  and  rights  in  lands  subject  to 
be  taken  for  public  use: 

1.  A  fee  simple,  when  taken  for  public  buildings  or 
grounds,  or  for  permanent  buildings,  for  reservoirs  and 
dams,  and  permanent  flooding  occasioned  thereby,  or  for  an 
outlet  for  a  flow,  or  a  place  for  the  deposit  of  debris  or  tail- 
ings of  a  mine. 

2.  An  easement,  when  taken  for  any  other  use. 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and 

the  right  to  take  therefrom  such  earth,  gravel,  stones,  trees, 

and  timber  as  may  be  necessary  for  some  public  use.    ESn. 

March  11, 1872.    Am'd.  1873-4,  355. 

Cal.Rep.Clt.     66,    10;     62.183;     62,184;     67,    60;     67,660; 
82,  531;  124,  616.      Subd.  3—111.  229. 

S  1240.  Private  property  defined.  Classes  enumerated. 
The  private  property  which  may  be  taken  under  this  title 
includes: 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  this  state,  including  tide  and  suIh 
merged  lands,  not  within  the  corporate  limits  of  any  city,  or 
city  and  county,  or  to  any  county,  incorporated  city,  or  city 
and  county,  village  or  town,  not  appropriated  to  some  pub- 
lic use; 

3.  Property  appropriated  to  public  use;  but  such  property 
shall  not  be  taken  unless  for  a  more  necessary  public  use 
than  that  to  which  it  has  been  already  appropriated. 

4.  Franchises  for  toll-roads,  toll-bridges,  and  ferries,  and 
all  other  franchises;  but  such  franchises  shall  not  be  taken 
unless  for  free  highways,  railroads,  or  other  more  neces^ 
sary  public  use; 

5.  All  rights  of  way  for  any  and  all  the  purposes  men- 
tioned in  section  twelve  hundred  and  thirty-eight,  and  any 
and  all  structures  and  improvements  thereon,  and  the  lands 
held  or  used  in  connection  therewith  shall  be  subject  to  be 
connected  with,  crossed,  or  intersected  by  any  other  right 
of  way  or  improvements^  or  structures   thereon.     They 
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shall  also  be  subject  to  a  limited  use.  In  common  with  the 
owner  thereof,  when  necessary;  but  such  uses,  crossings, 
intersections,  and  connections  shall  be  made  In  manner 
most  compatible  with  the  greatest  public  benefit  and  least 
private  Injury. 

6.  All  classes  of  private  property  not  enumerated  may 
be  taken  for  public  use,  when  such  taking  is  authorized  by 
law; 

7.  Proceedings  to  condemn  lands  belonging  to  this  state 
are  hereby  authorized,  and  must  be  maintained  and  con- 
ducted in  the  same  manner  as  are  other  condemnation 
proceedings  provided  for  in  this  title;  except,  tbat  in  such 
proceedings  the  summons  and  a  copy  of  the  complaint  must 
be  served  on  the  governor,  attorney-general,  and  surveyor- 
general  of  this  state.  En.  Marcb  11,  1872.  Am'd.  1900-01, 
307. 

CalJlep.Clt.  62,  183;  111,  230.    Subd.  &-111.  227. 

More  necessary  public  use:    Post,  sec.  1241,  subd.  3. 
Crossings:    Post,  sec.  1247,  subd.  1. 

S  1241.'  Facts  necessary  to  be  found  by  court  before  con- 
demnation.   Before  property  can  be  taken,  it  must  appear: 

1.  That  the  use  to  whicli  it  is  to  be  applied  is  a  use 
authorized  by  law; 

2.  That  the  taking  is  necessary  to  such  use; 

3.  If  already  appropriated  to  some  public  use,  that  the 

public  use  to  which  it  is  to  be  applied  is  a  more  necessary 

public  use.    En.  March  11,  1872. 

Cal.Rep.Git.     60,606;     64.181;     67,     62;     68,    63;     71,480; 
79.  161;     81,  253.      Subd.  8  —  81,  266. 

f  1242.  Parties  may  make  location.  May  enter  to  nnake 
surveys.  In  all  cases  where  land  is  required  for  public  use, 
the  state,  or  its  agents  in  charge  of  such  use,  may  survey 
and  locate  the  same;  but  it  must  be  located  In  the  manner 
which  will  be  most  compatible  with  the  greatest  public 
good  and  the  least  private  injury,  and  subject  to  the  provi- 
sions of  section  twelve  hundred  and  forty-seven.  The  state, 
or  its  agents  in  charge  of  such  public  use,  may  enter  upon 
the  land  and  make  examinations,  surveys  and  maps  there 
ot  and  such  entry  shall  constitute  no  cause  of  action  In 
favor  of  the  owners  of  the  land,  except  for  injuries  result- 
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ing  from  negligence,  wantonness,  or  malice.    En.  Mandi  U* 

1872. 

Cal.Rep.Cit.     76,  412;     76,  418;     91,  255;  122,  608;  129,    11; 
133,  898.; 

State  or  its  agents:    Civ.  Ckxle,  sec.  1001. 

S  1243.  Jurisdiction  In  superior  court.  All  proceedings 
under  this  title  must  be  brought  in  the  superior  court  of 
the  county  in  which  the  property  is  situated.  They  must  bo 
commenced  by  filing  a  complaint  and  issuing  a  summons 
thereon.    En.  March  11,  1872.    Am'd.  1880,  118. 

Cal.Rep.Cit.     66,  396 ;     66,  410 ;     74,  268 ;     76.  410 ;     83,  496 ; 
83,  497;     87,  231;  106,  205;  124,  647;  134,  589;  138,  580; 
138,  682. 

Complaint:    Post,  sec.  1244;  generally:    Ante,  sec  426. 
Summons:     Post^  sec.  1245;  generally:    Ante,  sees.  406 
et  seq. 

S  1244.  The  complaint  and  Its  contents.  The  complaint 
must  contain: 

1.  The  name  of  the  corporation,  association,  commission* 
or  person  in  charge  of  the  public  use  for  which  the  property 
is  sought,  who  must  be  styled  plaintiff. 

2.  The  names  of  all  owners  and  claimants  of  the  proper^ 
ty,  if  known,  or  a  statement  that  they  are  unknown,  who 
must  be  styled  defendants. 

3.  A  statement  of  the  right  o^  the  plaintiff. 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show 
the  location,  general  route,  and  termini,  and  must  be  ac- 
companied with  a  map  thereof,  so  far  as  the  same  is  in- 
volved in  the  action  or  proceeding. 

6.  A  description  of  each  piece  of  land  sought  to  be  taken, 
and  whether  the  same  includes  the  whole  or  only  a  part  of 
an  entire  parcel  or  tract.  All  parcels  lying  in  the  county, 
and  required  for  the  same  public  use,  may  be  included  in 
the  same  or  separate  proceedings,  at  the  option  of  the 
plaintiff,  but  the  court  may  consolidate  or  separate  them  to 
suit  the  convenience  of  parties. 

When  application  for  the  condemnation  of  a  right  of  way 
for  the  purposes  of  sewerage  is  made  on  behalf  of  a  settle- 
ment, or  of  an  incorporated  village  or  town,  the  board  of 
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supervison  of  the  county  may  be  named  as  plalntlfl.    En. 

ICarch  11,  1872.    Am'd.  1873-4,  355;  1880, 118. 

CalJlep.Cit.  67,  60;  67»  61;  67»  64;  88,610;  87,288; 
124,  609;  182,  236;  134,  416.  Subd.  4  —  91,  252;  122,  602; 
184.  414.      ButxL  6  —  76,  418;  122,  602.. 

1 1246.  Summons,  what  to  contain.  How  Issued  and 
served.  The  clerk  must  issue  a  summons,  which  must  con- 
tain the  names  of  the  parties,  a  general  description  of  the 
whole  property,  a  statement  of  the  public  use  for  which  it  is 
Bousht,  and  a  reference  to  the  complaint  for  descriptions  of 
the  respective  parcels,  and  a  notice  to  the  defendants  to 
appear  and  show  cause  why  the  property  described  should 
not  be  condemned  as  prayed  for  in  the  complaint  In  all 
other  particulars  it  must  be  in  the  form  of  a  summons  in 
ciTil  actions,  and  must  be  served  in  like  manner.  En. 
March  11,  1872. 

Summons  generally,  contents:  Ante,  sees.  407  et  seq.; 
service:    Ante,  sees.  410  et  seq. 

S  1246.  Who  may  defend.  All  persons  in  occupation  of, 
or  having  or  claiming  an  interest  in,  any  of  the  property 
described  in  the  complaint,  or  in  the  damages  for  the  tak- 
ing thereof,  though  not  named,  may  appear,  plead,  and 
defend,  each  in  respect  to  his  own  property  or  interest, 
or  that  claimed  by  him,  in  like  manner  as  if  named  in  the 
complaint.    E3n.  March  11, 1872. 

Cal.Rep.Clt.  87,  266;  124,  609. 

Appearance,  generally:  Ante,  sec.  1014. 
Answer,  counterclaim,  and  cross-complaint:    Ante,  sees. 
437-442. 

i  1247.  Court  shall  have  Jurisdiction  to  regulate  the  mode 
of  making  crossings  or  of  enjoying  a  common  use.  The 
court  shall  have  power: 

1.  To  regulate  and  determine  the  place  and  manner  of 
making  connections  and  crossings,  or  of  enjoying  the  com- 
mon use  mentioned  in  the  fifth  subdivision  of  section  twelve 
hundred  and  forty; 

2.  To  hear  and  determine  all  adverse  or  conflicting 
claims  to  the  property  sought  to  be  condemned,  and  to 
the  damages  therefor; 

3.  To  determine  the  respective  rights  of  different  parties 
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seeking  condemnation  of  the  same  property.    En.  March 
11,  1872. 

CalJlep.Cit.  76.  412;  124,  609;  124,  618. 

S  1248.  Court  or  Jury  to  assess  damages.  The  court, 
jury,  or  referee  must  hear  such  legal  testimony  as  may 
be  offered  by  any  of  the  parties  to  the  proceedings,  and 
thereupon  must  ascertain  and^  assess: 

1.  The  value  of  the  property  sought  to  be  condemned, 
and  all  improvements  thereon  pertaining  to  the  realty, 
and  of  each  and  every  separate  estate  or  interest  therein; 
if  it  consists  of  different  parcels,  the  value  of  each  parcel 
and  each  estate  or  interest  therein  shall  be  separately  as- 
sessed. 

2.  If  the  property  sought  to  be  condemned  constitntes 
only  a  part  of  a  larger  parcel,  the  damages  which  will 
accrue  to  the  portion  not  sought  to  be  condemned,  by  reason 
of  its  severance  from  the  portion  sought  to  be  condemned, 
and  the  construction  of  the  improvement  in  the  manner 
proposed  by  the  plaintiff. 

8.  Separately,  how  much  the  portion  not  sought  to  be 
condemned,  and  each  estate  or  interest  therein,  will  be 
benefited,  if  at  all,  by  the  construction  of  the  Improvement 
proposed  by  the  plaintiff;  and  if  the  benefit  shall  be  eqnal 
to  the  damages  assessed  under  subdivision  two,  the  owner 
of  the  parcel  shall  be  allowed  no  compensation  except  the 
value  of  the  ix>rtion  taken;  but  if  the  benefit  shall  be  less 
than  the  damages,  so  assessed,  the  former  shall  be  deducted 
from  the  latter,  and  the  remainder  shall  be  the  only 
damages  allowed  in  addition  to  the  value. 

4.  If  the  property  sought  to  be  condemned  be  water 
or  the  use  of  water,  belonging  to  riparian  owners,  or  ap- 
purtenant to  any  lands,  how  much  the  lands  of  the  riparian 
owner,  or  the  lands  to  which  the  property  sought  to  be 
condemned  is  appurtenant,  will  be  benefited,  if  at  all,  by  a 
diversion  of  water  from  its  natural  course,  by  the  con- 
struction and  maintenance,  by  the  person  or  corporation 
in  whose  favor  the  right  of  eminent  domain  is  exercised, 
of  works  for  the  distribution  and  convenient  delivery  of 
water  upon  said  lands;  and  such  benefit,  if  any,  shall  be 
deducted  from  any  damages  awarded  the  owner  of  such 
property. 
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5.  If  the  property  sought  to  be  condemned  be  for  a 
railroad,  the  cost  of  good  and  sufacient  fences  along  the 
line  of  such  railroad,  and  the  cost  of  cattle-guards  where 
fences  may  cross  the  line  of  such  railroad. 

6.  As  far  as  practicable,  compensation  must  be  assessed 

for  each  source  of  damages  separately.    En.  March  11, 1872. 

AmU  1889,  343. 

Cal.Rep.Cit.  66.   9;  64,111;  67,  64;  68,  63;  69,206; 

78,  551;  8d.  514;  91,  462;  104,  27;  104,  28;  134,  415; 

137,  622.  Subd.  2  —  79,  560.  Subd.  8  —  79,  650.  Subd.  4— 

64,  U3.  Subd.  6  —  64,  112. 

Judgment  of  condemnation:  Post,  sec.  1253. 
Practice,  etc.:  Ante,  sec  1246;  post,  sees.  1256,  1257. 
Jury:    Sec  1256,  infra. 
Value,  etc.:   Post,  sec.  1249. 

S 1249.  The  date  with  respect  to  which  compensation 
shall  be  assessed,  and  the  measure  thereof.  For  the  pur- 
pose of  assessing  compensation  and  damages,  the  right 
thereto  shall  be  deemed  to  have  accrued  at  the  date  of  the 
summons,  and  its  actual  value,  at  that  date,  shall  be  the 
measure  of  compensation  for  all  property  to  be  actually 
taken,  and  the  basis  of  damages  to  property  not  actually 
taken  but  injuriously  affected,  in  all  cases  where  such 
damages  are  allowed  as  provided  in  section  twelve  hun- 
dred and  forty-eight  If  an  order  be  made  letting  the 
plaintiff  into  possession,  as  provided  in  section  twelve 
hundred  and  fifty-four,  the  compensation  and  damages 
awarded  shall  draw  lawful  interest  from  the  date  of  such 
order.  No  improvements  put  upon  the  property,  subse- 
quent to  the  date  of  the  service  of  summons  shall  be  in- 
cluded in  the  assessment  of  compensation  or  damages. 
Bn.  March  11, 1872. 

Cal.Rep.Cit.     61,     91;     68,     66;     74,262;     83,'668;  124,  648; 
124,  644;  124,  648. 

( 1250.  New  proceedings  to  cure  defective  title.  If  the 
title  attempted  to  be  acquired  is  found  to  be  defective 
from  any  cause,  the  plaintiff  may  again  institute  proceed- 
ings to  acquire  the  same,  as  in  this  title  prescribed.  En. 
March  11,  1872. 

f  1251.  Payment  of  damages  or  deposit  of  bond  therefor. 
The  plaintiff  must,  within  thirty  days  after  final  judgment. 
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pay  the  sum  of  money  assessed;  but  may,  at  the  time  of  or 
before  payment,  elect  to  build  the  fences  and  cattle-soar ds; 
and  if  he  so  elect,  shall  execute  to  the  defendant  a  bond, 
with  sureties  to  be  approved  by  the  court  in  double  tlie  as- 
sessed cost  of  the  same,  to  build  such  fences  and  cattle- 
guards  within  eighteen  months  from  the  time  the  rail- 
road is  built  on  the  land  taken,  and  if  such  bond  be  glTen, 
need  not  pay  the  cost  of  such  fences  and  cattle-guards. 
In  an  action  on  such  bond,  the  plaintiff  may  recover  rea- 
sonable attorney's  fees.    En.  March  11,  1872. 

Cal.Rep.Cit.     64,112;     64,113;     65.294;     67,    68;  104.     27; 
129.  407;  129,  408;  183,       7;  134,  416. 

§  1252.  Damages,  to  whom  paid.  Payment  may  be  made 
to  the  defendants  entitled  thereto,  or  the  money  may  be 
deposited  in  court  for  the  defendants,  and  be  distributed 
to  those  entitled  thereto.  If  the  money  be  not  so  paid  or 
deposited,  the  defendants  may  have  execution  as  in  civil 
cases;  and  if  the  money  cannot  be  made  on  execution,  the 
court,  upon  a  showing  to  that  effect,  must  set  aside  and 
annul  the  entire  proceedings,  and  restore  possession  of 
the  property  to  the  defendant,  if  possession  has  been 
taken  by  the  plaintiff.    En.  March  11,  1872. 

Cal.Rep.Clt.    64,112;     67,    68;     78,    81;     78,    82;  129,  407; 

183.  7. 

Payment,  when  to  be  made:  Ante,  sec.  1261;  poat,  see. 
1254. 

S  1253.  Final  order  of  condemnation,  what  to  contain. 
When  flledi  title  veats.  When  payments  have  been  made, 
and  the  bond  given,  if  the  plaintiff  elects  to  gire  one, 
as  required  by  the  last  two  sections,  the  court  must  make 
a  final  order  of  condemnation,  which  must  describe  the 
property  condemned,  and  the  purposes'  of  such  condemna* 
tlon.  A  copy  of  the  order  must  be  filed  In  the  office  of  the 
recorder  of  the  county,  and  thereupon  the  property  de- 
scribed therein  shall  vest  in  the  plaintiff  for  the  purposes 
therein  specified.    En.  March  11, 1872. 

CaI.Rep.Cit     64,  U2;     67,    62;     78,  868;  182,  841;  188,       7; 

184,  416. 

8  1264.  Putting  plaintiff  In  poaaeaalon.  At  any  time  after 
trial  and  judgment  entered  or  pending  an  appeal  from  the 
Judgment  to  the  supreme  court,  whenever  the  plaintiff  shall 
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have  paid  Into  court,  for  the  defendant,  the  full  amount  of 
Che  judgment,  and  such  further  sum  as  may  be  required 
by  the  court  as  a  fund  to  pay  any  further  damages  and  costs 
that  may  be  recovered  in  said  proceeding,  as  well  as  all 
damages  that  may  be  sustained  by  the  defendant,  if,  for 
any  cause,  the  property  shall  not  be  finally  taken  for  public 
use,  the  superior  court  in  which  the  proceeding  was  tried 
may,  upon  notice  of  not  less  than  ten  days,  authorize  the 
plaintiff,  if  already   in  possession,   to   continue   therein, 
and  If  not,  then  to  take  possession  of  and  use  the  property 
during  the  pendency  of  and  until  the  final  conclusion  of  the 
litigation,   and  may,  if  necessary,   stay  all   actions   and 
proceedings  against  the  plaintiff  on  account  thereof.    The 
defendant,  who  is  entitled  to  the  money  paid  into  court  for 
him  upon  any  Judgment,  shall  be  entitled  to  demand  and 
receive  the  same  at  any  time  thereafter  upon  obtaining  an 
order  therefor  from  the  court   ^It  shall  be  the  duty  of 
the  court,  or  a  judge  thereof,  upon  application  being  made 
by  such  defendant,  to  order  and  direct  that  the  money  so 
paid  into  court  for  him  be  delivered  to  him  upon  his  filing 
a  satisfaction  of  the  Judgment,  or  upon  his  filing  a  receipt 
therefor,  and  an  abandonment  of  all  defenses  to  the  action 
or  proceeding,  except  as  to  the  amount  of  damages  that 
he  may  be  entitled  to  in  the  event  that  a  new  trial  shall  be 
granted.    A  payment  to  a  defendant,  as  aforesaid,  shall  be 
held  to  be  an  abandonment  by  such  defendant  of  all  de- 
fenses interposed  by  him,  excepting  his  claim  for  greater 
compensation.    In  ascertaining  the  amount  to  be  paid  into 
court,  the  court  shall  take  care  that  the  same  be  suf- 
ficient and  adequate.     The  payment  of  the  money  into 
court,  as  hereinbefore  provided  for,  shall  not  discharge 
the  plaintiff  from  liability  to  keep  the  said  fund  full  and 
without  diminution;  but  .such  money  shall  be  and  remain,  as 
to  all  accidents,  defalcations,  or  other  contingencies   (as 
between  the  parties  to  the  proceedings),  at  the  risk  of  the 
plaintiff,  and  shall  so  remain  until  the  amount  of  the  com- 
pensation or  damages  is  finally  settled  by  Judicial  deter- 
mination, and  until  the  court  awards  the  money,  or  such  part 
thereof  as  shall  be  determined  upon,  to  the  defendant, 
and  until  he  is  authorized  or  required  by  rule  of  court  to 
take  it.    If,  for  any  reason,  the  money  shall  at  any  time  be 
lost,  or  otherwise  abstracted  or  withdrawn,  through  no 
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fault  of  the  defendant,  the  court  shall  require  the  plaintiff 
to  make  and  keep  the  sum  good  at  all  times  until  the  liti- 
gation is  finally  brought  to  an  end,  and  until  paid  over  or 
made  payable  to  the  defendant  by  order  of  court,  as  atx)Te 
provided,  and  until  such  time  or  times  the  county  clerk 
shall  be  deemed  to  be  the  custodian  of  the  money,  and  shall 
be  liable  to  the  plaintiff  upon  his  official  bond  for  the  same, 
or  any  part  thereof,  in  case  it  be  for  any  reason  lost  or 
otherwise  abstracted  or  withdrawn.  The  court  may  order 
the  money  to  be  deposited  in  the  state  treasury,  and  in 
such  case  it  shall  be  the  duty  of  the  state  treasurer  to  re- 
ceive all  such  moneys,  duly  receipt  for,  and  to  safely  keep 
the  same  in  a  special  fund,  to  be  entered  on  his  books  as 
a  condemnation  fund  for  such  purpose,  and  for  such  duty 
he  shall  be  liable  to  the  plaintiff  upon  his  official  bond. 
The  state  treasurer  shall  pay  out  such  money  so  deposited 
in  such  manner  and  at  such  times  as  the  court  or  a  Judge 
thereof  may,  by  order  or  decree,  direct  In  all  cases  where 
a  new  trial  has  been  granted  upon  the  application  of  the 
defendant,  and  he  has  failed  upon  such  trial  to  obtain 
greater  compensation  than  was  allowed  him  upon  the  first 
trial,  the  costs  of  such  new  trial  shall  be  taxed  against  him. 
En.  March  11,  1872.  Am'd.  1877^,  108;  1880,  119;  1897, 
186;  1903,  109. 

Cal.Rep.Cit.  47,  70;  47,  619 

53,  211;  65,  376;  77,  29 

83,  567  ;  95.  221 ;  95.  223 

133.  682 ;  137,  576 ;  137.  576 


47.  620 :  47,  623 ;  49,  241 ; 

78,  81 ;  78.  444 ;  78.  448 ; 
103,  235;  104.  22;  104,  24; 
137,  678;  138,  644. 


Interest:  Ante,  sec.  1249. 


$  1255.  Costs  may  be  allowed,  apportionment  thereof. 
Costs  may  be  allowed  or  not,  and  if  allowed,  may  be  appor- 
tioned between  the  parties  on  the  same  or  adverse  sides, 
in  the  discretion  of  the  court    En.  March  11,  1872. 

Cal.Rep.Cit.     88..  67;     88,     68;     98,262:104,     22:104.    2S; 
125,  106;  133,       7. 

i  1256.  Rules  of  practice.  Except  as  otherwise  provided 
in  this  title,  the  provisions  of  part  two  of  this  code  are 
applicable  to  and  constitute  the  rules  of  practice  in  the 
proceedings  mentioned  in  this  title.    En.  March  11,  1872. 

Cal.Rep.Cit.  50.  506;  67.  62;  74,  265;  184,  877;  138,  682. 

Part  two:   Ante,  sees.  807  et  seq. 
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S  1257.  New  trials  and  appeals.  The  provisions  of  part 
two  of  this  code,  relative  to  new  trials  and  appeals,  except 
in  so  far  as  they  are  inconsistent  with  the  provisions  of  this 
title,  apply  to  the  proceedings  mentioned  in  this  title;  pro- 
vided, that  upon  the  payment  of  the  sum  of  money  assessed, 
and  upon  the  execution  of  the  bond  to  build  the  fences  and 
cattle-guards,  as  provided  in  section  twelve  hundred  and 
fifty-one,  the  plaintift  shall  be  entitled  to  enter  into. 
Improve,  and  hold  possession  of  the  property  sought  to  be 
condemned  (if  not  already  in  possession)  as  provided  in 
section  twelve  hundred  and  fifty-four,  and  devote  the  same 
to  the  public  use  in  question;  and  no  motion  for  new  trial 
or  appeal  shall,  after  such  payment  and  filing  of  such  bond 
as  aforesaid,  in  any  manner  retard  the  contemplated  im- 
provement. Any  money  which  shall  have  been  deposited, 
as  provided  in  section  twelve  hundred  and  fifty-four,  may 
be  applied  to  the  payment  of  the  money  assessed  and  the 
remainder,  if  any  there  be,  shall  be  returned  to  the 
plaintifT.  En.  March  11,  1872.  Am'd.  1877-8,  109;  1897, 
188;  1903,  110. 

Cal.Rep.Clt.  69,  90;  104,  27. 

(1258.  When  title  takes  effect,  and  construction  of. 
With  relation  to  the  acts  passed  at  the  present  session 
of  the  legislature,  this  title  must  be  construed  in  the  same 
manner  as  if  this  code  had  been  passed  on  the  last  day  of 
this  session,  and  from  and  after  the  time  this  code  takes 
effect,  all  laws  of  this  state  in  relation  to  the  taking  of 
private  property  for  public  uses  are  abolished,  and  all 
proceedings  had  in  the  exercise  of  the  powers  of  eminent 
domain  must  conform  to  the  provisions  of  this  title.  En. 
March  11,  1872. 

( 1259.  When  title  takes  effect.  Title  seven  of  part  three 
of  the  Code  of  Civil  Procedure  of  the  state  of  California 
(this  title)  shall  be  in  force  and  effect  from  and  after  the 
fourth  day  of  April,  one  thousand  eight  hundred  and 
seventy-two.    En.  March  11,  1872. 

{1260.  Construction.  From  and  after  the  time  this 
title  takes  effect,  it  must  be  construed  in  the  same  manner 
as  it  would  be  were  sections  four  and  seventeen  of  this  code 
In  force  and  effect    En.  March  11, 1872. 

Code  CiY.  Proc- 
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S  1261.  Pending  proceedings  not  affected.  No  proceed- 
ing  to  enforce  the  right  of  eminent  domain  commenced 
before  this  title  takes  effect  is  affected  by  the  proTiflions 
of  this   UUe.    En.   March   11,  1872. 

i  1262.  Rules  of  practice,  lentil  the  first  day  of  January, 
one  thousand  eight  hundred  and  seyenty-three,  at  twelve 
o'clock  noon,  the  provisions  of  sections  twelve  hundred 
and  fifty-six  and  twelve  hundred  and  fifty-seven  of  this 
title  are  suspended,  and  until  then,  except  as  otherwise 
provided  in  this  title,  the  rules  of  pleading  and  practice 
in  civil  actions  now  in  force  In  this  state  are  applicable  to 
the  proceedings  mentioned  in  this  title,  and  constitute  the 
rules  of  pleading  and  practice  therein.  EIn.  March  11« 
1872. 

i  1263.  Exceptions.  Nothing  in  this  code  must  be  con- 
strued to  abrogate  or  repeal  any  statute  providing  for 
the  taking  of  property  in  any  city  or  town  for  street  pizr> 
poses.    En.  March  11,  1872. 

Cal.Rep.Cit.  66,  606;  78,  161;  87,  281;  91.  247;  91,  248. 

S  1264.  Preference  of  proceedings  over  other  civil  ac- 
tions. In  all  actions  brought  under  the  provisions  of  thia 
title,  to  enforce  the  right  of  eminent  domain,  all  courts 
wherein  such  actions  are  or  jnaj  hereafter  be  pending* 
shall  give  such  actions  preference  over  all  other  civil  ac- 
tions therein,  in  the  matter  of  setting  the  same  for  hearing: 
or  trial,  and  in  hearing  the  same,  to  the  end  that  ali  such 
actions  shall  be  quickly  heard  and  determined.  Bn.  Stata. 
1908, 165. 
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TITLE   Vni. 

OF    BSOHEATBD    ESTATES. 

I  1269.     Manner  of  commencing  proceedings  relatire  to  eedheated 

estates. 
I  1270.     Receiver  of  rents  and  profits  may  be  appointed. 
8  1271.     Appearance,  pleadings,  and  trial.  -* 

I  1272.     Proceedings  by  persons  claiming  escbeated  estates. 

S  1269.  Manner  of  commencing  proceedings  relative  to 
escheated  estates.  When  the  attorney-general  is  informed 
that  any  real  estate  has  escheated  to  this  state,  he  must 
file  an  Information  in  behalf  of  the  state  in  the  superior 
court  of  the  county  in  which  such  estate,  or  any  pa^rt 
thereof,  is  situated,  setting  forth  a  description  of  the 
estate,  the  name  of  the  person  last  seised,  the  name  of  the 
occupant  and  person  claiming  such  estate,  if  known,  and  the 
facts  and  circumstances  in  consequence  of  which  the  es- 
tate is  claimed  to  have  escheated,  with  an  allegation  that, 
by  reason  thereof,  the  state  of  California  has  right  by  law 
to  such  estate.  Upon  such  information,  a  summons  must 
issue  to  such  person,  requiring  him  to  appear  and  answer 
the  information  within  the  time  allowed  by  law  in  civil 
actions;  and  the  court  must  make  an  order  setting  forth 
briefly  the  contents  of  the  information,  and  requiring  all 
persona  interested  in  the  estate  to  appear  and  show  cause, 
if  any  they  have,  within  forty  days  from  the  date  of  the 
order,  why  the  same  should  not  vest  in  this  state;  which 
order  must  be  published  for  at  least  one  month  from  the 
date  thereof,  in  a  newspaper  published  in  the  county,  if 
one  be  published  therein,  and  in  case  no  newspaper  is 
published  in  the  county,  in  some  other  newspaper  in  this 
state.    En.  March  11,  1872.    Am'd.  1880,  110. 

Cal.Rep.Clt.  65,  696;  67,  881;  67,  386;  110,  410. 

Property  when  escheats:  Pol.  Code,  sec.  41. 
Duty  of  attorney-general:  Pol.  Code,  sec.  474. 
Unclaimed  realty  of  nonresident  aliens  escheats  to  state: 
Civ.  Code,  sec.  672. 

8  1270.  Receiver  of  rents  and  profits  may  be  appointed. 
The  court,  upon  the  information  being  filed,  and  upon  the 
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application  of  the  attorney-general,  either  before  or  after 
answer,  upon  notice  to  the  party  claiming  such  estate  if 
known,  may,  upon  suf^cient  cause  therefor  being  shown, 
appoint  a  receiver  to  take  charge  and  receive  the  rents 
and  profits  of  the  same  until  the  title  to  such  real  estate 
is  finally  settled.    En.  March  11,  1872. 

Appointment  of  receiver:     See    generally,    ante,    sees. 
564-569. 

$  1271.    Appearance,   pleadings,  and  trial.    All  persons 
named  in  the  information  may  appear  and  answer,  and  may 
traverse  or  deny  the  facts  stated  in  the  information,  the 
title  of  the  state  to  lands  and  tenements  therein  mentioned, 
at  any  time  before  the  time  for  answering  expires,  and 
any  other  person  claiming  an  interest  in  such  estate  may 
appear  and  be  made  a  defendant,  and  by  motion  for  that 
purpose  in  open  court  .within  the  time  allowed  for   an- 
swering; and  if  no  person  appears  and  answers  within  the 
time,  then  judgment  must  be  rendered,  that  the  state  be 
seised  of  the  lands  and  tenements  in  such  information 
claimed.    But  if  any  person  appear  and  deny  the  title  set 
up  by  the  state,  or  traverse  any  material  fact  set  forth  in 
the  information,  the  issue  of  fact  must  be  tried  as  issues  of 
facts  are  tried  in  civil  actions.    If,  after  the  issues  are  tried, 
it  appears  from  the  facts  found  or  admitted  that  the  state 
has  good  title  to  the  land  and  tenements  in  the  information 
mentioned,  or  any  part  thereof.  Judgment  must  be  ren- 
dered that  the  state  be  seised  thereof,  and  recover  costs  of 
suit  against  the  defendants.    In  any  Judgment  rendered,  or 
that  has  heretofore  been  rendered  by  any  court  of  compe- 
tent jurisdiction,  escheating  real  property  to  the  state,  on 
motion  of  the  attorney-general,  the  court  shall  make  an  or- 
der that  said  real  property  be  sold  by  the  sheriff  of  the 
county  where  the  same  is  situate,  at  public  sale,  for  gold 
coin,  after  giving  such  notice  of  the  time  and  place  of  sale 
as  may  be  prescribed  by  the  court  in  the  said  order;  that 
the  sheriff  shall,  within  five  days  after  such  sale,  make  a 
report  thereof  to  the  court,  and  upon  the  hearing  said 
report,    the    court    may    examine    the    said    report    and 
witnesses    in    relation    to    the    same,    and    if    the    pro* 
ceedings  were  unfair,  or  the  sum   bid  disproportionate 
to  the  value,  and  if  it  appear  that  a  sum  exceeding  sucii 
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bid  at  least  ten  per  cent,  ezclasiye  of  the  expense  of  a  new 
sale,  may  be  obtained,  the  court  may  vacate  the  sale,  and 
direct  another  sale  to  be  had,  of  which  notice  must  be 
given,  and  the  sale  in  *all  respects  conducted  as  if  no 
previous  sale  had  taken  place.  If  an  offer  of  ten  per  cent 
more  In  amount  than  that  named  in  the  report  be  made  to 
the  court  in  writing,  by  a  responsible  person,  the  court 
may,  in  its  discretion,  accept  such  offer,  and  confirm  the 
sale  to  such  person,  or  order  a  new  sale.  If  it  appears  to 
the  court  that  the  sale  was  legally  made,  and  fairly  con- 
ducted, and  that  the  sum  bid  is  not  disproportionate  to 
the  value  of  the  property  sold,  and  that  a  greater  sum 
than  ten  per  cent,  exclusive  of  the  expense  of  a  new  sale, 
cannot  be  obtained,  or  if  the  increased  bid  above  mentioned 
be  made  and  accepted  by  the  court,  the  court  must  make 
an  order  confirming  the  sale,  and  directing  the  sheriff,  in 
the  name  of  the  state,  to  execute  to  purchaser  or  purchasers 
a  conveyance  of  said  property  sold;  and  said  conveyance 
shall  vest  in  the  purchaser  or  purchasers  all  the  right  and 
title  of  the  state  therein,  and  the  sheriff  shall,  out  of  the 
proceeds  of  such  sale,  pay  the  cost  of  said  proceedings 
incurred  on  behalf  of  the  state,  including  the  expenses  of 
making  such  sale,  and  also  an  attorney's  fee,  if  additional 
counsel  was  employed  in  said  proceedings,  to  be  fixed  by 
the  court,  not  exceeding  ten  per  cent  on  the  amount  of  such 
sale,  and  the  residue  thereof  shall  be  paid  by  said  sheriff 
into  the  state  treasury.   En.  March  11, 1872.    Am'd.  1881, 11. 

Proceedings,  appearance:  Ante,  sec.  1014;  answer:  Ante, 
sec.  437;  judgment:  Ante,  sees.  685,  664;  trial:  Ante,  sees. 
600-645;  issue  of  fact:  Ante,  sees.  590,  592;  costs:  Ante, 
sees.  1021  et  seq. 

S  1272.  Proceedings  by  persons  claiming  escheated  es- 
tates. Within  twenty  years  after  Judgment  in  any  pro- 
ceeding had  under  this  title,  a  person  not  a  party  or  privy 
to  such  proceeding  may  file  a  petition  in  the  superior  court 
of  the  coimty  of  Sacramento,  showing  his  claim  or  right 
to  the  property,  or  the  proceeds  thereof.  A  copy  of  such 
petition  must  be  served  on  the  attorney-general  at  least 
twenty  days  before  the  hearing  of  the  petition,  wno  must 
answer  the  same;  and  the  court  thereupon  must  try  the 
issue  as  issues  are  tried  in  civil  actions,  and  if  it  be  de- 
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termined  that  such  person  Is  entitled  to  the  property,  ot 
the  proceeds  thereof,  it  must  order  the  property,  if  it  haa 
not  been  sold,  to  be  delivered  to  him,  or  if  It  has  been  sold 
and  the  proceeds  paid  into  the  stale  treasury,  then  it  must 
order  the  controller  to  draw  his  warrant  on  the  treasury 
for  the  payment  of  the  same,  but  without  interest  or  cost 
to  the  state,  a  copy  of  which  order,  under  the  seal  of  the 
court,  shall  be  a  sufficient  voucher  for  drawing  such  war- 
rant. All  persons  who  fail  to  appear  and  file  their  petitions 
within  the  time  limited  are  forever  barred,  saving,  how- 
ever, to  infants,  married  women,  and  persons  of  unsound 
mind,  or  persons  beyond  the  limits  of  the  United  States, 
the  right  to  appear  and  file  their  petitions  at  any  time 
within  the  time  limited,  or  five  years  after  their  respective 
disabilities  cease.  En.  March  tl,  1872.  Am'd.  1880,  110. 
Cal.Rep.Clt.  65,  596;  67,  881;  67,  883;  67,  886;  70,  157. 


TITLE   IX. 

OF    OHANQB    OF    NAMBS. 

f  1276.  Jurisdiction. 

S  1276.  Application  for  change  of  name,  how  mada. 

9  1277.  Publication  of  petition  for. 

S  1278.  Hearing  of  application  and  remonstranc«b 

S  1279.  Return  bjr  county  clerk. 

§  1275.  Jurisdiction.  Applications  for  change  of  names 
must  be  heard  and  determined  by  the  superior  courts.  Bo. 
March  11,  1872.    Am'd.  1880, 117. 

Cal.Rep.Cit.  123,  626;  128,  624. 

§  1276.  Application  for  change  of  name,  how  made.  AH 
applications  for  change  of  names  must  be  made  to  the 
superior  court  of  the  county  where  the  person  whose  name 
is  proposed  to  be  changed  resides,  by  petition,  signed  by 
such  person;  and  if  such  person  is  under  twenty-one  years 
of  age,  if  a  male,  and  Under  the  age  of  eighteen  years  ot 
age,  if  a  female,  by  one  of  the  parents,  if  living,  or  if  botli 
be  dead,  then  by  the  guardian;  and  if  there  be  no  guardian. 
then  by  some  near  relative  or  friend.  The  petition  must 
specify  the  place  of  birth  and  residence  of  such  person. 
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his  or  her  present  name,  the  name  proposed,  and  the  reason 
for  such  change  of  name,  and  must,  if  the  father  of  such 
person  be  not  Hying,  name,  as  far  as  known  to  the  pe- 
titioner, the  near  relatives  of  such  person,  and  their  place 
of  residence.  Any  religious,  benevolent,  literary,  scien- 
tific, or  other  corporation,  or  any  corporation  bearing  or 
having  for  its  name,  or  using  or  being  known  by  the  name 
of  any  benevolent  or  charitable  order  or  society,  may,  by 
petition,  apply  to  the  superior  court  of  the  county  in  which 
its  articles  of  incorporation  were  originally  filed,  or  in 
which  the  property  of  such  incorporation  is  situated,  for 
a  change  of  its  corporate  name.  Such  petition  must  be 
signed  by  a  majority  of  the  directors  or  trustees  of  the 
corporation,  and  must  specify  the  date  of  the  formation  of 
the  corporation,  its  present  name,  the  name  proposed,  and 
the  reason  for  such  change  of  name.  Upon  filing  such 
petition  on  behalf  of  such  corporation,  the  same  proceed- 
ings shall  be  had,  as  upon  applications  for  changes  of 
names  of  natural  persons,  and  no  banking  corporation 
hereafter  organized  shall  adopt  or  use  the  name  of  any 
friendly  association.  En.  March  11,  1872.  Am'd.  1877-8, 
110;  1880,  117;  1885, 112. 

Cal.Rep.Clt.  123,  526;  123.  580. 

S 1277.  Publfcatfon  of  petition  for.  A  copy  of  such  pe- 
tition must  be  published  for  four  successive  weeks,  in  some 
newspaper  printed  in  the  county,  if  a  newspaper  be  printed 
therein,  but  if  no  newspaper  be  printed  in  the  county,  a 
copy  of  such  petition  must  be  posted  at  three  of  the  most, 
public  places  in  the  county  for  a  like  period,  and  proofs 
must  be  made  of  such  publication  before  the  petition  can 
be  considered.     En.  March  11,  1872. 

CaI.Rep.Cit  123,  626.  ' 

S  1278.  Hearing  of  application  and  remonstrance.  Such 
application  must  be  heard  at  such  time  as  the  court  may 
appoint,  and  objections  may  be  filed  by  any  person  who 
can,  in  such  objections,  show  to  the  court  good  reason 
against  such  change  of  name.  On  the  hearing,  the  court 
may  examine  on  oath  any  of  the  petitioners,  remonstrants, 
or  other  persons,  touching  the  application,  and  may  make 
an  order  changing  the  name,  or  dismissing  the  application. 
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as  to  the  court  may  seem  right  and  proper.  E^  March  11, 
1872.  Am'd.  1880,  117. 
Cal.Rep.Clt.  128,  526. 

§  1279.  Return  by  county  clerk.  Each  comity  clerk  shalU 
annually,  in  the  month  of  January,  make  a  return  to  the 
office  of  the  secretary  of  state  of  all  changes  of  names 
made  in  the  superior  court  of  his  county  under  this  title. 
Such  return  shall  show  the  date  of  the  decree  of  the  court* 
original  name,  name  decreed,  and  residence.  Such  returns 
shall  be  published  in  a  tabular  form  with  the  statutes  first 
published  thereafter.  En.  Stats.  1873-4,  413.  Am'd.  1880, 
118. 

Cal.Rep.Clt  128,  626. 


TITLE   X. 

OF    ARBITRATIONS. 

S  1281.    What  may  be  submitted  to  arbitration,  and  when. 

S  1282.     Submission  to  arbitration  to  be  In  writing. 

9  1283.  Submission  may  be  entered  as  an  order  of  th*  eoinrt. 
Revocation. 

S  1284.    Powers  of  arbitrators. 

f  1285.  Majority  of  arbitrators  may  determine  any  question.  Thegf 
must  be  sworn. 

S  1286.    Award  to  be  in  writing.    When  Judgment  to  be  entered. 

§  1287.     Award  may  be  vacated  In  certain  cases. 

I  1288.     Court  may,  on  motion,  modify  or  correct  the  award. 

I  1289.  Decision,  on  motion,  subject  to  appeal,  but  not  the  judg- 
ment entered  before  motion. 

S  1200.  If  submission  be  revoked  and  an  action  brought,  what  to 
be  recovered. 

S 1281.  What  may  be  submitted  to  arbitration,  and 
when.  Persons  capable  of  contracting  may  submit  to  arbi- 
tration any  controversy  which  might  be  the  subject  of  a 
civil  action  between  them,  except  a  question  of  title  to  real 
property  in  fee  or  for  life.  This  qualification  does  not 
include  questions  relating  merely  to  the  partition  or 
boundaries  of  real  property.    Bn.  March  U,  1S72. 

Cal.Rep.Clt.  62,  164;  96,  619. 

Prac.  Act»  sec.  8S0.    En.  AprU  29, 1861. 

Cal.Rep.Ctt.  80,  221;  42.  482;  48,  894. 
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§  1282.    Submission  to  arbitration  to  be  In  writing.    The 
'•ubmlssion  to  arbitration  must  be  in  writing,  and  may  be 
to  one  or  more  persons.    En.  March  11,  1872. 

Prac.  Act,  sec.  381.    En.  April  29, 1861. 

CaLRep.Clt.  80,  221. 

i  1283.    Submission  may  be  entered  as  an  order  of  the 

court.    Revocation.    It  may  be  stipulated  in  the  submission 

that  it  be  entered  as  an  order  of  the  superior  court,  for 

which  purpose  it  must  be  filed  with  the  clerk  of  the 

county  where  the  parties,  or  one  of  them,  reside.     The 

clerk  must  thereupon  enter  in  his  register  of  actions  a 

note  of  the  submission,  with  the  names  of  the  parties,  the 

names  of  the  arbitrators,  the  date  of  the  submission,  when 

filed,  and  the  time  limited  by  the   submission,  if  any, 

within  which  the  award  must  be  made.    When  so  entered, 

the  submission  cannot  be  revoked  without  the  consent  of 

both  parties.    The  arbitrators  may  be  compelled  by  the 

court  to  make  an  award,  and  the  award  may  be  enforced 

by  the  court  in  the  same  manner  as  a  Judgment.    If  the 

submission  is  not  made  an  order  of  the  court,  it  may  be 

revoked  at  any  time  before  the  award  is  made.    En.  March 

II,  1872.    Am'd.  1880,  74. 

Cal.Rep.Clt.     66,605;     76.880;     82,    46;     99,208;     99,209; 
99,  210. 

Prac.  Act,  sec.  382.    En.  April  29,  1851. 

€al.Rep.C!t.  80,  222 ;  42,  482 ;  4S.  894. 

Register  of  actions  generally:   Ante,  sec.  1052. 

S  1284.  Powers  of  arbitrators.  Arbitrators  have  power 
to  appoint  a  time  and  place  for  hearing,  to  adjourn  from 
time  to  time,  to  administer  oaths  to  witnesses,  to  hear  the 
allegations  and  evidence  of  the  parties,  and  to  make  an 
award  thereon.    En.  March  11,  1872. 

Prac.  Act,  sec.  383.    En.  April  29,  1851. 

S 1285.  Majority  of  arbitrators  may  determine  any  ques- 
tion. They  must  be  sworn.  All  the  arbitrators  must  meet 
and  act  together  during  the  investigation;  but  when  met, 
a  majority  may  determine  any  questl&n.  Before  acting, 
they  must  be  sworn  before  an  officer  authorized  to  admin- 
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later  oaths,  faltbfully  and  fairly  to  hear  and  examine  the 
allegations  and  evidence  of  the  parties  in  relation  to  the 
matters  in  controversy,  and  to  make  a  just  award  accord- 
ing to  their  understanding.    En.  March  11,  1872. 

CalJlep.Cit.  86,  620;  99,  210. 

Prac.  Act,  sec.  384.    En.  April  29,  1851. 
Majority  acting:   Ante,  sec.  1058. 

S 1286.  Award  to  be .  in  writing.  When  Judgment  to 
be  entered.  The  award  must  be  in  writing,  signed  by 
the  arbitrators,  or  a  majority  of  them,  and  delivered  to  the 
parties.  When  the  submission  is  made  an  order  of  the 
court,  the  award  must  be  filed  with  the  clerk,  and  a  note 
thereof  made  in  his  register.  After  the  expiration  of  five 
days  from  the  filing  of  the  award,  upon  the  application  of 
a  party,  and  on  filing  an  affidavit,  showing  that  notice  of 
filing  the  award  has  been  served  on  the  adverse  party  or 
his  attorney,  at  least  four  days  prior  to  such  application, 
and  that  no  order  staying  the  entry  of  judgment  has  been 
served,  the  award  must  be  entered  by  the  clerk  in  the 
judgment  book,  and  thereupon  has  the  effect  of  a  Judg- 
ment   En.  March  11,  1872. 

CalJlep.Clt.  74,  108. 

Prac.  Act,  sec.  385.    En.  April  29,  1851. 
Cal.Rep.Clt.  14,  894;  14.  896;  80,  222;  81.  129. 

1 1287.  Award  may  be  vacated  In  certain  cases.  The 
court,  on  motion,  may  vacate  the  award  upon  either  of  the 
following  grounds,  and  may  order  a  new  hearing  before  the 
same  arbitrators,  or  not,  In  its  discretion: 

1.  That  it  was  procured  by  corruption  or  fraud; 

2.  That  the  arbitrators  were  guilty  of  misconduct^  or 
committed  gross  error  in  refusing,  on  cause  shown,  to 
postpone  the  hearing,  or  in  refusing  to  hear  pertinent  evi- 
dence, or  otherwise  acted  improperly,  in  a  manner  by 
which  the  rights  of  the  party  were  prejudiced; 

3.  That  the  arbitrators  exceeded  their  powers  in  nnOring 
their  award;  or  that  they  refused,  or  improperly  omitted,  to 
consider  a  part  of  the  matters  submitted  to  them;  or  that 
the  award  is  indefinite,  or  cannot  be  performed.  £Sn. 
March  11,  1872. 

CaLRap.Clt  96,  620;  128.  2S2. 
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Prac.  Act,  sec.  386.    Bn.  April  29,  1851. 

C«LRep.Clt.  38,  287. 

Referee's  report:  Ante,  sees.  643-645. 

1 1288.  Court  may,  on  motion,  modify  or  correct  the 
award.  The  court  may,  on  motion,  modify  or  correct  the 
award,  where  it  appears: 

1.  That  there  was  a  miscalculation  in  figures  upon  which 
it  was  made,  or  that  there  is  a  mistake  in  the  description 
of  some  person  or  property  therein; 

2.  When  a  i>art  of  the  award  is  upon  matters  not  sub- 
mitted, which  part  can  be  separated  from  other  parts,  and 
does  not  aftect  the  decision  on  the  matters  submitted; 

3.  When  the  award,  though  imperfect  in  form,  could 
have  been  amended  if  it  had  been  a  verdict,  or  the  imper- 
fection disregarded.    En.  March  11,  1872. 

Cal.Rep.Cit  96,  620;  128,  282. 

Prac.  Act,  sec.  387.    Bn.  April  29,  1851. 
Cal.Rep.Cit.  88,  287. 

§  1289.  Decision,  on  motion,  subject  to  appeal,  but  not 
the  Judgment  entered  before  motion.  The  decision  upon 
the  motion  is  subject  to  appeal  in  the  same  manner  as  an 
order  which  is  subject  to  appeal  in  a  civil  action;  but  the 
Judgment  entered  before  a  motion  made  cannot  be  subject 
to  appeal.    En.  March  11,  1872. 

Cal.Rep.Cit.  128,  281. 

Prac.  Act,  sec.  388.    En.  April  29,  1851. 
Gal.Rep.Cit  88,  286;  42,  128. 

Motion  to  vacate  or  modify  award:    Ante,  sees.  1287, 
1288. 
Appealable  orders:  Ante,  sec.  939. 

1 1290.  If  submission  be  revolced  and  an  action  brought, 
what  to  be  recovered.  If  a  submission  to  arbitration  be 
revoked,  and  an  action  be  brought  therefor,  the  amoimt 
to  be  recovered  can  only  be  the  costs  and  damages  sus- 
tained in  preparing  for  and  attending  the  arbitration.  En. 
March  11, 1872. 

Cal.Rep.Cit.  96,  619. 

Prac.  Act,  sec.  389.    En.  April  t9,  18S1* 
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TITLE   XL 

OF  PROCEEDINGS  IN  PROBATE  COURTS. 

Chapter  L    Of  Jurisdiction,  S8  1294-1295. 

IL    Of  the  Probate  of  Wills,  fi§  1298-1346. 
nL    Of  Executors  and  Administrators,  Their  Jje^ 
ters,    Bonds,    Removals,    and    Suspensions, 
§§  1348-1440. 
IV.    Of  the  Inventory  and  Collection  of  the  EfCeets 
of  Decedents,  §S  1443-1461. 
Y.    Of  the  Provisions  for  Support  of  Family,  and 
of  the  Homestead,  §§  1464-1486. 
VL    Of  Claims  Against  the  Estate,  fi§  1490-1514. 
VII.    Of    Sales    and    Conveyance    of    Property    of 

Decedents,  §§  1516-1579. 
VnL    Of  the  Powers  and  Duties  of  Executors  and 
Administrators,  and  of  the  Management  of 
Estates,  §§  1581-1591. 
DC    Of  the  Conveyance  of  Real  Estate  by  Execu- 
tors and  Administrators  in  Certain  Cases, 
S8  1597-1607. 
Z.    Of  Accounts  Rendered  by  Executors  and  Ad- 
ministrators, and  of  the  Payment  of  Debts* 
S§  1612-1653. 
TI.    Of  the  Partition,  Distribution,  and  Final  Set- 

tiement  of  Estates,  §§  1658-1703  V&. 
Xn.    Of  Orders,  Decrees,  Process,  Minutes,  Records, 

Trials,  and  Appeals.  SI  1704-1723. 
Xni.    Of  Public  Administrator,  f  S  1726-1744. 
XIV.    Of  Guardian  and  Ward,  §f  1747-1810. 

CHAPTER  L 

OP    JURISDICTION. 
I  1294.    Jurisdiction  of  probAte  court  over  the  estate,  when  «Ker> 

ClSQd 

I  1296.     When  jurisdiction  decided  by  first  application. 

S 1294.  Jurisdiction  of  probate  court  over  the  estate^ 
when  exercised.  Wills  must  be  proved,  and  letters  testa- 
mentary or  of  administration  granted: 
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1.  In  the  county  of  which  the  decedent  was  a  resident 
at  the  time  of  his  death,  in  whatever  place  he  may  have 
died; 

2.  In  the  county  in  which  the  decedent  may  have  died, 
leaving  estate  therein*  he  not  being  a  resident  of  the 
state; 

8.  In  the  county  in  which  any  part  of  the  estate  may  be, 
the  decedent  having  died  out  of  the  state,  and  not  resi- 
dent thereof  at  the  time  of  his  death; 

4.  In  the  county  in  which  any  part  of  the  estate  may  be, 
the  decedent  not  being  a  resident  of  the  state,  and  not 
leaving  estate  in  the  county  in  which  he  died; 

5.  In  all  other  cases.  In  the  coimty  where  application 
for  letters  Is  first  made.    En.  March  11,  1872. 

Cal.Rep.Clt  70,  407;  70,  411;  71,  622;  109.  268. 

Prob.  Act,  sec.  2.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851.  448.    Am'd.  1861,  628. 

Probate  matters.  Jurisdiction  of  superior  courts  in: 
Ante,  sec.  76,  subd.  4. 

1 1295.  When  Jurisdiction  decided  by  first  application. 
When  the  estate  of  the  decedent  is  in  more  than  one 
county,  he  having  died  out  of  the  state,  and  not  having 
been  a  resident  thereof  at  the  time  of  his  death,  or  being 
such  non-resident,  and  dying  within  the  state,  and  not 
leaving  estate  in  the  county  where  he  died,  the  superior 
court  of  that  county  in  which  application  is  first  made,  for 
letters  testamentary  or  of  administration,  has  exclusive 
Jurisdiction  of  the  settlement  of  the  estate.  En.  March  11, 
1872.     Am'd.  1880,  77. 

Prob.  Act,  sec.  3.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1861,  448.    Am'd.  1861,  628;  1864,  367. 
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Article  L 

IL 

III. 

IV. 

V. 

VL 


CHAPTBR   n. 

OF  THB  PROBATB  OF  WILLS. 

Petition,  Notice,  and  Proof.  §§  1298-1309.. 
Contesting  Probate  of  Will,  99  1312-1318. 
Probate  of  Foreign  Wills.  9S  1322-1324. 
Contesting  Will  after  Probate,  99  1327-1833. 
Probate  of  Lost  or  Destroyed  Will.  99  1338-1341. 
Probate  of  Nuncupative  Wills,  99  1344-1346. 


ARTICLB   L 
PBTITION,    NOTICBS,    AND    PROOF. 

8  1298.    Custodian  of  will  to  deliver  same,  to  wboin. 

9  1299.    Who  may  petition  for  probate  of  wUL 
I  1300.     Contents  of  petition. 

1801.  When  executor  forfeits  right  to  letters. 

1802.  Possession  of  will  by  third  person.    Production  of. 
1303.     Notice  of  petition  for  probate,  how  given. 

9  1304.  Heirs  and  named  executors  to  be  notified,  how. 

9  1305.  Order  to  enforce  production  of  wills  or  attendance  of  wit« 

nesses. 

9  1306.  Hearing  proof  of  will  after  proof  of  service  of  notlo«w 

1307.  Who  may  appear  .and  contest  the  wllL 

1308.  Probate,  when  no  contest. 

1309.  Olographic  wills. 


I 


§  1298.  Custodian  of  will  to  deliver  same,  to  vrhom. 
Every  cuBtodian  of  a  will,  within  thirty  days  after  receipt 
of  information  that  the  maker  thereof  is  dead,  must  deliyer 
the  same  to  the  superior  court  having  Jurisdiction  of  the 
estate,  or  to  the  executor  named  therein.  A  failure  to 
comply  with  the  provisions  of  this  section  makes  the  per- 
son falling  responsible  for  all  damages  sustained  by  any 
one  injured  thereby.    En.  March  11,  1872.    Am'd.  1880,  77. 

Prob.  Act,  sec.  4.  En.  April  22,  1850.  Rep.  1851,  489. 
vEn.  1851,  448. 

Cal.Rep.Clt.  22,  897. 

Prob.  Act,  sec.  7.  En.  April  22,  1850.  fiep.  1851.  489. 
En.  1851,  448. 

1 1299.  Who  may  petition  for  probate  of  will.  Any 
executor,  devisee,  or  legatee  named  in  any  will,  or  any 
other  person  interested  in  the  estate,  may,  at  any  time 
after  the  death  of  the  testator,  petition  the  court  having 
jurisdiction  to  have  the  will  proved,  whether  the  same  be 
in  writing,  in  his  possession  or  not,  or  ia  lost  or  destroyed. 
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cnr  beyond  the  Jurisdiction  of  the  state,  or  a  nuncupative 
wiU.    £n.  March  11,  1872. 

G«LRep.Clt  98,  620;  120,  461;  185.  677. 

Prob.  Act,  sec.  5.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

CalJtep.Clt.  22,  66;  22,  897. 

Prob.  Act,  sec.  8.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Prob.  Act,  sec.  9.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

I  1300.  Contents  of  petition.  A  petition  for  the  probate 
of  a  will  must  show: 

1.  The  Jurisdictional  facts. 

2«  Whether  the  person  named  as  executor  consents  to 
act,  or  renounces  his  right  to  letters  testamentary. 

8.  The  names,  ages,  and  residence  of  the  heirs  and 
devisees  of  the  decedent,  so  far  as  known  to  the  petitioner. 

4.  The  probable  value  and  character  of  the  property  of 
the  estate. 

5.  The  name  of  the  person  for  whom  letters  testamentary 
are  prayed. 

No  defect  of  form,  or  in  the  statement  of  Jurisdictional 
facts  actually  existing,  shall  make  void  the  probate  of  a 
will.    En.  March  11, 1872.    Am'd.  1873-4,  356. 

Cal.Rep.Cit.  70,  142;  98,  620. 

Prob.  Act,  sec.  6.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  629. 
Cal.Rep.Clt.  22,  66;  22,  897 « 

S  1301.  When  executor  forfeits  right  to  letters.  If  the 
person  named  in  a  will  as  executor,  for  thirty  days  after 
he  has  knowledge  of  the  death  of  the  testator,  and  that  he 
is  named  as  executor,  fails  to  petition  the  proper  court  for 
the  probate  of  the  will,  and  that  letters  testamentary  be 
issued  to  him,  he  may  be  held  to  have  renounced  his  right 
to  letters,  and  the  court  may  appoint  any  other  competent 
person  administrator,  unless  good  cause  for  delay  is  shown. 
En.  March  U,  1872. 

CaUlep.Cit.  118,  280. 

S  1302.  Possession  of  will  by  third  person.  Production 
of.    If  it  is  alleged  in  any  petition  that  any  will  is  in  the 
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poBseasion  of  a  third  person,  and  the  court  is  satiBfled  that 
the  allegation  is  correct,  an  order  must  be  issued  and 
served  upon  the  person  having  possession  of  the  will, 
requiring  him  to  produce  it  at  a  time  named  in  the  order. 
If  he  has  possession  of  the  will,  and  neglects  or  refuses 
to  produce  it  in  obedience  to  the  order,  he  may,  by  warrant 
from  the  court,  be  committed  to  the  Jail  of  the  county,  and 
be  kept  in  close  confinement  until  he  produces  it.  En. 
Maich  11,  1872. 

Prob.  Act,  sec.  10.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448. 

Prob.  Act,  sec.  11.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Probate  orders  and  citations:  Post,  sees.  1704-1711. 

Imprisonment  until  order  obeyed:   Ante,  sec.  1219. 

§  1303.  Notice  of  petition  for  probate,  how  given.  When 
the  petition  is  filed  and  the  will  produced,  the  clerk  of  the 
court  must  set  the  petition  for  hearing  by  the  court  upon 
some  day  not  less  than  ten  nor  more  than  thirty  days  from 
the  production  of  the  will.  Notice  of  the  hearing  shall 
be  given  by  such  clerk  by  publishing  the  same  in  a  news- 
paper of  the  county;  if  there  is  none,  then  by  three  written 
or  printed  notices  posted  at  three  of  the  most  public  places 
in  the  county.  If  the  notice  is  published  in  a  weekly  newfr 
paper,  it  must  appear  therein  on  at  least  three  different 
days  of  publication;  and  if  in  a  newspaper  published 
oftener  than  once  a  week,  it  shall  be  so  published  that  there 
must  be  at  least  ten  days  from  the  first  to  the  last  day  of 
publication,  both  the  first  and  the  last  day  being  included. 
If  the  notice  is  by  posting,  it  must  be  given  at  least  ten 
days  before  the  hearing.  En.  March  11,  1872.  Am'd.  1880. 
77;  1881,  23. 

Cal.Rep.Clt.  98,  620;  101,  668;  109,  28;  119.  152;  136.  695. 

Prob.  Act,  sec.  18.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448.  Am'd.  1861,  629;  1866,  765. 

Cal.Rep.Clt.  22,  66;  22,  397;  89.  664. 

Prob.  Act,  sec.  16.  En.. April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448.     Am'd.  1861,  629. 

Publication  of  notice:    Sec.  1705. 

Affidavit  of  publication:    Post,  sees.  2010,  2011, 
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S  1304.  Heirs  and  named  executors  to  be  notified,  how. 
Copies  of  the  notice  of  the  time  appointed  for  the  probate 
of  the  will  mnst  be  addressed  to  the  heirs  of  the  testator 
resident  in  the  state,  at  their  places  of  residence,  if 
known  to  the  petitioner,  and  deposited  in  the  postofflce, 
with  the  postage  thereon  prepaid,  at  least  ten  days  before 
the  hearing.  If  their  places  of  residence  be  not  known, 
the  copies  of  notice  may  be  addressed  to  them,  and  de- 
posited in  the  postofflce  at  the  county  seat  of  the  county 
where  the  proceedings  are  pending.  A  copy  of  the  same 
notice  must  in  like  manner  be  mailed  to  the  person 
named  as  executor,  if  he  be  not  the  petitioner;  also,  to  any 
person  named  as  coezecutor  not  petitioning,  if  their  places 
of  residence  be  known.  Proof  of  mailing  the  copies  of  the 
notice  must  be  made  at  the  hearing.  Personal  service  of 
copies  of  the  notice  at  least  ten  days  before  the  day  of 
hearing  is  equivalent  to  mailing.  En.  March  11,  1872. 
Am'd.  1873-4,  367. 

CaLRep.Clt  101,  668;  109,  28;  120,  851;  120,  430;  186.  696. 

Prob.  Act,  sec  14.  En.  April  22,  1850.  Rep.  1861,  489. 
Bn.  1851,  448. 

CalJlep.Clt.  46,  816;  91,  634. 

Prob.  Act,  sec.  15.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

1 1305.  Order  to  enforce  production  of  wills  or  attend- 
ance of  witnesses.  A  Judge  of  the  superior  court  may  at 
any  time  make  and  issue  all  necessary  orders  and  writs 
to  enforce  the  production  of  wills  and  the  attendance  of 
witnesses.    En.  March  11,  1872.    Am'd.  1880,  78;  1891,  427. 

Prob.  Act,  sec  12.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  629. 
Probate  powers  at  chambers:    Ante,  sec.  166. 
Probate  orders  and  processes:   Post,  sees.  1704  et  seq. 

1 1306.  Hearing  proof  of  will  after  proof  of  service  of 
notice.  At  the  time  appointed  for  the  hearing,  or  the  time 
to  which  the  hearing  may  have  been  postponed,  the  court 
unless  the  parties  appear,  must  require  proof  that  the 
notice  has  been  given,  which  being  made,  the  court  must 
hear  testimony  in  proof  of  the  will.  En.  March  11,  1872. 
Am'd.  1873-4,  357. 

Cftl.Rep.Clt  49,  604;  101,  669;  113,  376. 
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Prob.  Act,  sec.  17.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  629. 

Testimony  in  proof  of  the  will:  Post,  sees.  1308,  1309, 
1815,  1316. 

§  1307.  Who  may  appear  and  contest  the  will.  Any  per- 
son interested  may  appear  and  contest  the  will.  Devisees, 
legatees,  or  heirs  of  an  estate  may  contest  the  will  through 
their  guardians,  or  attorneys  appointed  by  themselves  or 
by  the  court  for  that  purpose;  but  a  contest  made  by  an 
attorney  appointed  by  the  court  does  not  bar  a  contest 
after  probate  by  the  party  so  represented,  if  commenced 
within  the  time  provided  in  article  four  of  this  chapter; 
nor  does  the  non-appointment  of  an  attorney  by  the  court 
of  itself  invalidate  the  probate  of  the  will.  £hL  March  11, 
1872.    Am'd.  1873-4,  357. 

CaLRep.Cit.  64,  667;  74,  69;  98,  106;  101,  612;  122,  163. 

Prob.  Act,  sec.  18.    En.  April  22,  1860.    Rep.  1851«  489. 
En.  1851,  448.    Am'd.  1861,  630. 
Contest:   Sees.  1312  et  seq. 
Guardians:    Sees.  372,  373, 1747-1809. 
Attorney  appointed  by  the  court:    Sec  1718. 

§  1308.  Probatei  when  no  contest.  If  no  person  appears 
to  contest  the  probate  of  a  v^U,  the  court  may  admit  it  to 
probate  on  the  testimony  of  one  of  the  subscribing  wit- 
nesses only,  if  he  testifies  that  the  will  was  executed  in 
all  particulars  as  required  by  law,  and  that  the  testator 
was  of  sound  mind  at  the  time  of  its  execution.  En.  March 
11,  1872. 

Cal.Rep.Cit.  78,  666. 

Prob.  Act,  sec  19.  En.  April  22,  1850.  Rep.  1851»  489. 
En.  1851,  448. 

Admitting  to  probate,  where  contest:  Ante,  sees.  IZli, 
1317,  1318;  conclusiveness  of:    Post,  sec.  1908,  subd.  1. 

§  1309.  Olographic  wills.  An  olographic  will  may  be 
proved  In  the  same  manner  that  other  private  writings  are 
proved.    En.  March  11,  1872. 

Cal.Rep.Clt.  100,  207. 

Private  writings,  how  proved:   Post,  sec.  1940. 
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ARTICLE   n. 

CONTESTING  PROBATB   OF  WILLS. 

I  1812.    Contestant  to  flla  grounds  of  contest,   and  petitioner  t« 

reply. 
{  1813.     How  Jury  obtained  and  trial  had. 
I  1314.     Verdict  of  the  Jury.     Judgment. 
S  1316.     Witnesses,  who  and  how  many  to  be  examined.     Proof  of 

handwriting,  admitted,  when. 
I  1316.     Testimony  reduced  to  writing  for  future  evidence. 
S  1317.     If  proved,  certificate  to  be  attached. 
I  1318.     Will  and  proof  to  be  filed  and  recorded. 

S  1312.  Contestant  to  file  grounds  of  contest,  and  peti- 
tioner to  reply.  If  any  one  appears  to  contest  the  wlU,  he 
must  file  written  grounds  of  opposition  to  the  probate  there- 
of, and  serve  a  copy  on  the  petitioner  and  other  residents 
of  the  county  interested  in  the  estate,  any  one  or  more  of 
whom  may  demur  thereto  upon  any  of  the  grounds  of  de- 
murrer provided  for  in  part  two,  title  six,  chapter  three,  of 
this  code.  If  the  demurrer  is  sustained,  the  court  must 
allow  the  contestant  a  reasonable  time,  not  exceeding  ten 
days,  within  which  to  amend  his  written  opposition.  If  the 
demurrer  is  overruled,  the  petitioner  and  others  interested 
may  jointly  or  separately  answer  the  contestant's  grounds, 
traversing  or  otherwise  obviating  or  avoiding  the  objec- 
tions.   Any  issues  of  fact  thus  raised,  involving: 

1.  The  competency  of  the  decedent  to  make  a  last  will 
and  testament; 

2.  Tlie  freedom  of  the  decedent  at  the  time  of  the  execu- 
tion of  the  will  from  duress,  menace,  fraud,  or  undue 
influence; 

8.  The  due  execution  and  attestation  of  the  will  by  the 
decedent  or  subscribing  witnesses;  or, 

4.  Any  other  questions  substantially  affecting  the  validity 
of  the  will; 

— Must,  on  request  of  either  party  in  writing,  (filed  three 
days  prior  to  the  day  set  for  the  hearing),  be  tried  by  a 
jury.  If  no  jury  is  demanded,  the  court  must  try  and  de- 
termine the  issues  joined.  On  the  trial,  the  contestant  is 
plaintifC  and  the  petitioner  is  defendant.  En.  March  11, 
1872. 

GaLRep.Clt.     66,324;     66,825;     63,     37;     67»445;     78.666; 
73,667;     78.668;     74,206;     74.206;     74,207;     74.209; 
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74.  855;     98,  105;  100,  249;  101,  612;  106.  495;  118.  661; 
131.474.      Subd.   1  —  72.  132;     79.816.      SubO.  4  —  67.  446 ; 
70.  142;  128.     62;  133.  136;  133.  685. 

Prob.  Act.  sec.  20.    En.  April  22,  1860.    Rep.  1851,  489. 
En.  1851.  448.  Am'd.  1855.  132;  1861,  630;  1868,  628. 
Cal.Rep.Clt.  34.  688;  35.  510;  35.  511;  46,  247;  74.  207. 

Ck)ntestant:     Ante,  sec.  1307. 

Contest,  after  probate:    Post,  sees.  1327  et  seg.;  throufi^ 
attorney  appointed  by  the  court:    Ante,  sec.  1307. 
Execution,  witnesses  to  be  called:    Post,  sec.  1315. 
Grounds  of  demurrer:    Ante,  sees.  430-434. 
Service,  etc.:    Ante,  sees.  1010-1017. 

§  1313.  How  Jury  obtained  and  trial  had.  When  a  Jmy  Is 
demanded,  the  superior  court  must  impanel  a  Jury  to  try 
the  case,  in  the  manner  provided  for  impaneling  trial 
juries  in  courts  of  recqrd,  and  the  trial  must  be  conducted 
in  accordance  with  the  provisions  of  part  two,  title  eight* 
chapter  four,  of  this  code.  A  trial  by  the  court  must  be 
conducted  as  provided  in  part  two,  title  eight,  chapter  five, 
of  this  code.    En.  March  11,  1872.    Am'd.  1880,  78. 

Trial  Juries,  in  courts  of  record,  summoning:  Ante,  sees. 
225-228;  impaneling:    Ante,  sees.  246.  247. 

Conduct  of  trial:    Ante.  sees.  600-628. 

Trial  by  the  court:    Ante,  sees.  631-636. 

Transfer  of  proceeding:  Ante,  sees.  397,  898;  post, 
1430-1433. 

§  1314.  Verdict  of  the  Jury.  Judgment.  The  Jury,  after 
hearing  the  case,  must  return  a  special  verdict  upon  the  Is- 
Bues  submitted  to  them  by  the  court,  upon  which  the  Judg- 
ment of  the  court  must  be  rendered,  either  admitting  the 
will  to  probate  or  rejecting  It  In  either  case,  the  proofis  of 
the  subscribing  witnesses  must  be  reduced  to  writing.  If 
the  will  is  admitted  to  probate,  the  judgment,  will,  and 
proofs  must  be  recorded.    En.  March  11, 1872. 

Cal.Rep.Clt.  74,  208;  74,  209;  74.  865;  118.  661;  181,  474. 

Verdict,  generally:    Ante,  sees.  624-628. 
Proofs  reduced  to  writing:    Post,  see  sec.  1316. 

S  1315.  Witnesses,  who  and  how  many  to  be  examined. 
Proof  of  handwriting,  admitted,  when.    If  the  will  is  oon- 
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tested,  all  the  subscrldlng  witnesses  who  are  present  in  the 
county,  and  who  are  of  sound  mind,  must  be  produced  and 
examined;  and  the  death,  absence,  or  insanity  of  any  of 
them  must  be  satisfactorily  shown  to  the  court.  If  none  of 
the  subscribing  witnesses  reside  in  the  county  at  the  time 
appointed  for  proving  th^  will,  the  court  may  admit  the 
testimony  of  other  witnesses  to  prove  the  sanity  of  the 
testator  and  the  execution  of  the  will;  and  as  evidence  of 
the  execution  it  may  admit  proof  of  the  handwriting  of  the 
testator  and  of  the  subscribing  witnesses,  or  any  of  them. 
En.  March  11,  1872. 

CalJlep.Glt.  68.  337;  121,  407;  121,  409. 

Prob.  Act,  sec.  21.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Prob.  Act,  sec  22.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Writings,  proof  of  execution:    Post,  sec.  1940. 

Witnesses,  generally:  Post,  sees.  1878-1884;  attendance 
of,  procuring:    Post,  sees.  1985  et  seq. 

S1316.  Testimony  reduced  to  writing  for  future  evi- 
dence. The  testimony  of  each  witness,  reduced  to  writing 
and  signed  by  him,  shall  be  good  evidence  in  any  subse- 
(inent  contests  concerning  the  validity  of  the  will,  or  the 
sufficiency  of  the  proof  thereof,  if  the  witness  be  dead,  or 
has  permanently  removed  from  this  state.  En.  March  11, 
1872. 

Prob.  Act,  sec  23.  En.  April  22,  1860.  Rep.  1851,  489. 
'So.  1861,  448. 

CaUtep.Git.  22,  69. 

S  1317.  If  proved,  certificate  to  be  attached.  If  the  court 
is  satisfied,  upon  the  proof  taken,  or  from  the  facts  found 
by  the  Jury,  that  the  will  was  duly  executed,  and  that  the 
testator  at  the  time  of  its  execution  was  of  sound  and  dis- 
posing mind,  and  not  acting  undes  duress,  menace,  fraud, 
or  undue  influence,  a  certificate  of  the  proof  and  the  facta 
found,  signed  by  the  Judge,  and  attested  by  the  seal  of  the 
court,  must  be  attached  to  the  will.  En.  March  11,  1872. 
Am'd.  1880,  78. 

CalJlep.Cit  78,  672. 
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Prob.  Act,  sec.  24.    £2n.  April  22,  1S50.     Rep.  1851,  489. 
BzL  1851,  448.     Am'd.  1855,  132. 
Cal.R6p.Cit.  22,  69. 

Seal  required:    Ante,  sec.  153,  subd.  2. 

1 1318.  Will  and  proof  to  be  filed  and  recorded.  The 
will,  and  a  certificate  of  the  proof  thereof,  must  be  filed  and 
recorded  by  the  clerk,  and  the  same,  when  so  filed  and  re- 
corded, shall  constitute  part  of  the  record  in  the  cause  or 
proceeding.  All  testimony  shall  be  filed  by  the  clerk.  En. 
March  11,  1872.    Am'd.  1880,  61. 

Cal.Rep.Cit  66,  824. 

Prob.  Act,  sec.  25.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

CalJtep.Cit.  22,  68. 

ARTICLE   in. 

PROBATB  OF  FOREIGN  WILLS. 

S  1822.    Wills   proved   In   other   statdB  to   be   recorded   when   and 

where. 
I  1828.     Proceedings  on  the  production  of  a  foreign  wUL 
{  1824.     Hearing  proofs  of  probate  of  foreign  will. 

S  1322.  Wills  proved  in  other  states  to  be  recorded  when 
and  where.  All  wills  duly  proved  and  allowed  in  any  other 
of  the  United  States,  or  in  any  foreign  country  or  state,  may 
be  allowed  and  recorded  in  the  superior  court  of  any  county 
in  which  the  testator  shall  have  left  any  estate.  En.  March 
11,  1872,    Am'd.  1880,  78. 

Cal.Rep.Cit.  86,  101;  86.  103;  100,  877;  120,  846;  182,  408. 

Prob.  Act,  sec.  27.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1863,  87. 

S  1323.  Proceedings  on  the  p/oduction  of  a  foreign  will. 
When  a  copy  of  the  will  and  the  probate  thereof,  duly 
authenticated,  shall  be  produced  by  the  executor,  or  by  any 
other  person  interested  in  the  will,  with  a  petition  for  let- 
ters, the  same  must  be  filed,  and  the  court  or  Judge  must 
appoint  a  time  for  the  hearing;  notice  whereof  must  be 
given  as  hereinbefore  provided  for  an  original  petition  for 
the  probate  of  a  will.    En.  March  11,  1872. 

Cal.Rep.Cit     86,  101;     86,  102;  100,  877;  120,  845;  120.  846; 
124.  293. 
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Prob.  Act,  sec.  23.    En.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1851,  448.    Am'd.  1861,  630;  1864,  367. 
Cal.Rep.Clt.  89.  654. 

Foreign  executor,  no  extraterritorial  authority:     Post, 
8ec«  1913. 
Notice  as  for  an  original  petition:    Ante,  sees.  1303  et  seq. 
Attorney  for  absent  heirs:    Post,  sec.  1718. 
Petition,  notice,  etc.:    Ante,  sees.  1299-1318. 

S  1324.  Hearing  proofs  of  probate  of  foreign  will.  If,  on 
the  hearing,  it  appears  upon  the  face  of  the  record  that  the 
will  has  been  proved,  allowed,  and  admitted  to  probate  in 
any  other  of  the  United  States,  or  in  any  foreign  country, 
and  that  it  was  executed  according  to  the  law  of  the  place 
in  which  the  same  was  made,  or  in  which  the  testator  was 
at  the  time  domiciled,  or  in  conformity. with  the  laws  of  this 
state,  it  must  be  admitted  to  probate  and  have  the  same 
force  and  effect  as  a  will  first  admitted  to  probate  in  this 
state,  and  letters  testamentary  or  of  administration  issued 
thereon.    £n.  March  11,  1872. 

Cal.Rep.Clt.  86,  101;  86,  102;  100.  877;  120.  346;  132,  408. 

Prob.  Act,  sec.  29.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  630;  1864,  368. 

Letters  testamentary  or  of  administration:  Post,  sees. 
1349-1362. 


ARTICLE   IV. 

CONTESTINQ  WILL  AFTER  PROBATB. 

1827.     The  probate  may  be  contested  within  one  year. 
1328.     Citation  to  be  Issued  to  parties  Interested. 
1820.     The  hearing  had  on  proof  of  service. 
1830.     Petitions  to  revoke  probate  of  will  tried  by  Jury  or  conrt. 
Judgment,  what. 
I  1831.     On  revocation  of  probate,  powers  of  executor,  etc,  cease, 

but  not  liable  for  acts  In  good  faith. 
I  1832.     Costs  and  expenses,  by  whom  paid. 

f  1883.    Probate,  when  conclusive.     One  year  after  removal  of  dis- 
ability given  to  Infants  and  others. 

1 1327.  The  probate  may  be  contested  within  one  year. 
When  a  will  lias  been  admitted  to  probate,  any  person  in- 
terested may,  at  any  time  within  one  year  after  such 
probate,  contest  the  same  or  the  validity  of  the  will.    For 
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that  purpose  he  must  file  in  the  court  In  which  the  will  was 

proved,  a  petition  in  writing,  containing  his  allegations 

against  the  yalidity  of  the  will  or  against  the  sufficiency  of 

the  proof,  and  praying  that  the  probate  znay  be,  revoked. 

En.  March  11,  1872. 

Cal.Rep.Cit.     61,669;     52,    96;     64,657;     63,      6:     90.623: 
98.  204;  100,  250;  109,     28;  116.  446;  116.  460;  116.  648; 
118,  661;  118.  662;  133,  136;  136,  594. 

Prob.  Act,  sec.  30.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448. 

CalJlep.Cit.  20,  272;  34,  604. 

Allegations  against  validity  of  will:    Ante,  sec.  1312. 
Probate,  conclusive:    Ante,  sec.  1333. 

§  1328.  Citation  to  be  issued  to  parties  interested.  Upon 
filing  the  petition,  a  citation  must  be  issued  to  the  executors 
of  the  will,  or  to  the  administrators  with  the  will  annexed, 
and  to  all  the  legatees  and  devisees  mentioned  in  the  will, 
and  heirs  residing  in  the  state,  so  far  as  known  to  the 
petitioner;  or  to  their  guardians,  if  any  of  them  are  minors; 
or  to  their  personal  representatives,  if  any  of  them  are 
dead;  requiring  them  to  appear  before  the  court  on  some 
day  of  a  regular  term,  therein  specified,  to  show  cause  why 
the  probate  of  the  will  should  not  be  revoked.  Bn.  March 
11,  1872.    Am'd.  1873-4,  358. 

Cal.Rep.Cit.  63.  8;  108,  94;  116,  451;  116.  462. 

Prob.  Act,  sec.  31.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

Cal.Rep.Cit.  87,  426. 

Citation:    Post,  sees.  1707-1711. 
Guardians:    Post,  sees.  1722, 1747  et  seq. 

S  1329.  The  hearing  had  on  proof  of  service.  At  the  time 
appointed  for  showing  cause,  or  at  any  time  to  which  the 
hearing  is  postponed,  personal  service  of  the  citations  hav- 
ing been  made  upon  any  persons  named  therein,  the  court 
must  proceed  to  try  the  issues  of  fact  joined  in  the  same 
manner  as  an  original  contest  of  a  wilL  En.  March  11. 
1873. 

Cal.R6p.Cit  116,  447. 

Prob.  Act,  sec.  32.  En.  April  22,  1860.  Rep.  1851,  48S. 
Bn.  1851,  448. 
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Proof  of  notice:    Ante,  sec.  1306. 

Trial  of  the  issues  Joined:    Ante,  sec.  1312. 

f  1330.  Petitions  to  revoke  probate  of  will  tried  by  Jury 
or  court.  Judgment,  what.  In  all  cases  of  petitions  to  re- 
voke the  probate  of  a  will,  wherein  the  original  probate 
was  granted  without  a  contest,  on  written  demand  of  either 
party,  filed  three  days  prior  to  the  hearing,  a  trial  by  jury 
must  be  had  as  in  cases  of  the  contest  of  an  original  peti- 
tion to  admit  a  will  to  probate.  If,  upon  hearing  the  proofs 
of  the  parties,  the  jury  shall  find,  or  if  no  jury  is  had,  the 
court  shall  decide,  that  the  will  is  for  any  reason  invalid, 
or  that  it  is  not  sufficiently  proved  to  be  the  last  will  of  the 
testator,  the  probate  must  be  annulled  and  revoked.  Bn. 
March  30^  1872. 

Cal.Rep.Cit.  78,  657 ;  106,  495. 

Prob.  Act,  sec.  33.    En.  April  22,  1850.     Rep.  1851,  489. 
£n.  1851,  448. 
Jury,  trial  by:    Ante,  sees.  1313, 1314. 

§  1331.  On  revocation  of  probate,  powers  of  executor, 
etc,  cease,  but  not  liable  for  acts  in  good  faitli.  Upon  the 
revocation  being  made,  the  powers  of  the  executor  or  ad- 
ministrator with  the  will  annexed  must  cease;  but  such 
executor  or  administrator  shall  not  be  liable  for  any  act 
done  in  good  faith  previous  to  the  revocation.  En.  March 
11,  1872. 

CaLRep.Cit.  66,  884;  78,  567. 

Prob.  Act,  sec.  34.    En.  April  22,  1850.     Rep.  1851,  489. 
E2n.  1851,  448. 
Acts  before  revocation,  valid:    Post,  sec.  1428. 

S  1332.  Costs  and  expenses,  by  whom  paid.  The  fees  and 
expenses  must  be  paid  by  the  party  contesting  the  validity 
or  probate  of  the  will,  if  the  will  in  probate  is  confirmed. 
If  the  probate  is  revoked,  the  costs  must  be  paid  by  the 
party  who  resisted  the  revocation,  or  out  of  the  property 
of  the  decedent,  as  the  court  directs.    En.  March  11,  1872. 

Cal.Rep.Cit.  98,  572;  112,  452;  112.  464;  120,  462. 

Prob.  Act,  sec.  35.    En.  April  22,  1850.     Rep«  1851,  489. 
En.  1861,  448.    Am'd.  1861,  630. 
Costs,  generally:    Ante.  sesi.  1(^  at  38^ 

Code  Civ.  Ppoc— 43. 
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§  1333.  Probate,  when  conclusive.  One  year  after  re- 
moval of  disability  given  to  infants  and  others.  If  no 
person,  within  one  year  after  the  probate  of  a  will,  contest 
the  same  or  the  validity  thereof,  the  probate  of  the  will  is 
conclusive;  saving  to  infants  and  persons  of  unsound  mind 
a  like  period  of  one  year  after  their  respective  disabilities 
are  removed.    En.  March  11,  1872.    Am'd.  1873-4,  358. 

CaI.Rep.Cit.  61,569;  62,  96:  63,   6;  74,886;  77»  814; 
100,  250;  101,  670;  136,  694. 

Prob.  Act,  sec.  36.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448. 

Cal.Rep.Clt.  20,  272. 

Conclusiveness  of  probate:  Post,  sec  1908,  anbd.  1;  aee^ 
also,  sec  1327,  ante* 


ARTICLE  V. 

PROBATB    OF   LOST   OR   DBSTROTED    WllXb 

S  1388.     Proof  of  lost  or  destroyed  will  to  he  taken. 

11839.    Must  have  been  in  existence  at  time  of  death. 
1840.    To  be  certified,  recorded,  and  letters  thereon  gnuited. 
1841.     Court  to  restrain  injurious  acts  of  executors  or  adminis- 
trators during  proceedings  to  prore  lost  wllL 

S1338.  Proof  of  lost  or  destroyed  will  to  be  taken. 
Whenever  any  will  is  lost  or  destroyed,  the  superior  oovt 
must  take  proof  of  the  execution  and  validity  thereof,  and 
establish  the  same;  notice  to  all  persons  Interested  be- 
ing first  given,  as  prescribed  in  regard  to  proofli  of 
wills  in  other  cases.  All  the  testimony  given  must  be  r^ 
duced  to  writing,  and  signed  by  the  witnesses.  En.  March 
11,  1872.    Am'd.  1880,  78. 

Cal.Rep.Cit.  98,  97. 

Prob.  Act,  sec  37.    Bn.  April  22,  1850.    Rep.  1851,  489. 

En.  1851,  448. 

Notice  to  all  persons  interested:  Ante,  sees.  1803, 1804; 
by  citation:  Post,  sees.  1707-1711;  service  of  papers: 
Ante,  sees.  1010  et  seq. 

S  1339.  Must  have  been  In  existence  at  time  of  death.  No 
will  shall  be  proved  as  a  lost  or  destroyed  will,  unless  the 
same  is  proved  to  have  been  in  existence  at  the  time  of  the 
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death  of  the  testator,  or  is  shown  to  have  been  fraudulently 
destroyed  in  the  lifetime  of  the  testator,  nor  unless  its  pro- 
visions are  clearly  and  distinctly  proved  by  at  least  two 
credible  witnesses.    En.  March  11, 1872. 

CftlJlep.Clt.     67,283:     66.489;     66.490;     66,491;     98.     93; 
98,     94;     98,  102;  134,  235;  184,  668. 

Prob.  Act,  sec.  38.  En.  April  22,  1860.  Rep.  1851,  489. 
En.  1861,  448. 

S1340.  To  be  certified,  recorded^  and  letters  thereon 
granted.  When  a  lost  will  is  established,  the  provisions 
thereof  must  be  distinctly  stated  and  certified  by  the  judge, 
under  his  hand  and  the  seal  of  the  court,  and  the  certifi- 
cate must  be  filed  and  recorded  as  other  wills  are  filed  and 
recorded,  and  letters  testamentary  or  of  administration, 
with  the  will  annexed,  must  be  issued  thereon  in  the  same 
maimer  aa  upon  wills  produced  and  duly  proved.  The  tes- 
timony must  be  reduced  to  writing,  signed,  certified,  and 
filed  aa  in  other  cases,  and  shall  have  the  same  effect  as 
evidence  as  provided  in  section  one  thousand  three  hun- 
dred and  sixteen.  En.  March  11,  1872.  Am'd.  1873-4,  358; 
1880.  78. 

Prob.  Act,  sec.  89.    En.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1861,  448. 
Certlflcate:    Ante,  sees.  1317, 1818. 
Letters  testamentary,  etc.:    Post,  sees.  1349-1362.    . 

f  1841.  Court  to  restrain  Injurious  acts  of  executors  or 
administrators  ducing  proceedings  to  prove  lost  will.  If 
before,  or  during  the  pendency  of  an  application  to  prove  a 
lost  or  destroyed  will,  letters  of  administration  are  granted 
on  the  estate  of  the  testator,  or  letters  testamentary  of 
any  previous  will  of  the  testator  are  granted,  the  court  may 
restrain  the  administrators  or  executors  so  appointed  from 
any  acts  or  proceedings  which  would  be  injurious  to  the 
legatees  or  devisees  claiming  under  the  lost  or  destroyed 
wUl.   En.  March  11,  1872. 

Prob.  Act,  sec.  40.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 
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ARTICLE   VI. 

PBOBATB  OF  NUNCUPATIVB  WILLS. 

8  1844.    NunciipatiY6  wills,  when  and  how  admitted  to  probate. 

§  1845.     Additional   requirements  in  probate  of  nuncupatlye   wills. 

9  1346.     Contests  and  appointments  to  conform  to  provisions  as  to 

other  wills. 

11344.  Nuncupative  wills,  when  and  how  admitted  to 
probate.  Nuncupatlye  wills  may  at  any  time,  within  six 
months  after  the  testamentary  words  are  spoken  by  the 
decedent,  be  admitted  to  probate,  on  petition  and  notice  as 
provided  In  article  one,  chapter  two,  of  this  title.  The  peti- 
tion, in  addition  to  the  jurisdictional  facts,  must  allege  that 
the  testamentary  words  or  the  substance  thereof  were  re- 
duced to  writing  within  thirty  days  after  titiey  were  spoken, 
which  writing  must  accompany  the  petition.  Bn.  March  11« 
1872. 

Nuncupative  wills:    Civ.  Code,  sees.  1288-1291. 
Petition,  notice  and  proof:    Ante,  sees.  1298-1309. 

S  1345.  Additional  requlrennents  In  probate  of  nuncupa- 
tive wills.  The  superior  court  must  not  receive  or  entertain 
a  petition  for  the  probate  of  a  nimcupatlve  will  until  the 
lapse  of  ten  days  from  the  death  of  the  testator,  nor  ihust 
such  petition  at  any  time  be  acted  on  until  the  testamentary 
words  are,  or  their  substance  is,  reduced  to  writing  and 
filed  with  the  petition,  nor  imtil  the  surviving  husband  or 
wife  (if  any),  and  all  other  persons  resident  in  the  state  or 
county  interested  in  the  estate,  are  notified  as  hereinbefore 
provided.    £2n.  March  11, 1872.    Am'd.  1880,  79. 

§  1346.  Contests  and  appointments  to  conform  to  provl* 
slons  as  to  other  wills.  Contests  of  the  probate  of  nuncu- 
pative wills,  and  appointments  of  executors  and  adminis- 
trators of  the  estate  devised  thereby,  must  be  had, 
conducted,  and  made  as  hereinbefore  provided  In  cases  ol 
the  probate  of  written  wills.   En.  March  11, 1872. 

Probate  contests:    Ante,  sees.  1312  et  seq.;  1327  et  seq. 
Contesting  appointment  of  executors,  etc:     Post,  secs^ 
1351,  1374. 
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CHAPTER  in. 

OP    BZBCTITORS    AND    ADMINISTRATORS,   THBIR     LBTTBRS, 
BONDS,  RBMOVALS,  AND   SUSPENSIONS. 


ArUcl«  I. 

n. 

III. 

IV. 

V. 


VII. 
VIII. 


Letters  Testamentary  and  of  Administration,   Witb  the 

Will  Annexed,  How  and  to  Whom  lasued,  9S1848-1856. 
Form  of  Letters,  {{  1360-1362. 
Letters  of  Administration,  to  Whom,  and  the  Order  in 

Which  They  are  Granted,  SS  1366-1870. 
Petition   and  Contest  for  Letters,   and  Action  Thereon, 

9§  1371-1379. 
Revocation  of  Letters  and  Proceedings  Therefor,  88  1888- 

1386. 
Oaths    and    Bonds    of    Executors    and    Administrators, 

89  1387-1407. 
Special   Administrators   and  Their  Powers   and   Duties, 

88  1411-1417. 

Wills  Found  After  Letters  of  Administration  Oranted, 

89  1423-1429. 

Disqualification  of  Judges  and  Transfers  of  Administra* 

tions,  88  1430-1483. 
Removals  and  Suspensions  in  Certain  Cases,  88  1486- 

1440. 


ARTICLB   L 

LETTERS  TESTAMENTARY  AND   OF   ADMINISTRATION,   WITH 
THE  WILL  ANNEXED.  HOW  AND  TO  WHOM  ISSUED. 

8  1848.  Corporations  as  executors. 

I  1349.  To  whom  letters  on  proved  will  to  issue. 

8  1360.  Who  are  Incompetent  as  executors  or  administrators.    Let- 
ters with  will  annexed  to  issue,  when. 

8  1861.  Interested  parties  may  file  objections. 

8  1362.  Married  woman  may  be  executrix. 

9  1353.  Executor  of  an  executor. 

5  1354.     Letters  of  administration  durante  minors  SBtate. 
S  1366.     Acts  of  a  portion  of  executors  valid. 

8  13S6.     Authority  of   administrators  with  will   annexed.     Letters, 
how  issued. 


1 1348.  Corporations  as  executors*  Corporations,  au- 
thorized by  their  articles  of  incorporation  to  act  as  execu- 
tor, administrator,  guardian  of  estates,  assignee,  receiver, 
depository,  or  trustee,  and  having  a  paid-up  capital  of  not 
less  than  two  hundred  and  fifty  thousand  dollars,  of  which 
one  hundred  thousand  dollars  shall  have  been  actually  paid 
in  In  cash,  may  be  appointed  to  act  In  such  capacity  In  like 
manner  as  Individuals.  In  all  cases  In  which  It  Is  required 
that  an  executor,  administrator,  guardian,  assignee,  re- 
ceiver, depository,  or  trustee,  shall  qualify  by  taking  and 
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subscribing  an  oath,  or  in  wblcb  an  affidavit  Is  required,  it 
shall  be  a  sufficient  qualification  by  such  corporation,  if 
jBuch  oath  shall  be  taken  and  subscribed,  or  such  affldayit 
made,  by  the  president  ^or  secretary  or  manager  thereof; 
and  such  officer  shall  be  liable  for  the  failure  of  such  corpo- 
ration to  perform  any  of  the  duties  required  by  law  to  be 
performed  by  individuals  acting  in  like  capacity  and  sub- 
ject to  like  penalties;  and  such  corporation  shall  be  liable 
for  such  failure  to  the  full  amount  of  Its  capital  stock  and 
upon  the  bond  required  upon  its  assuming  the  trusts  pro- 
vided for  herein.    En.  Stats.  1887,  21. 

Act  allowing  corporation  to  act  aa  executor:  See  Civ. 
Code,  Appendix,  title  Corporations. 

.  S  1349.  To  whom  letters  on  proved  will  to  Issue.  The 
court  admitting  a  will  to  probate,  after  the  same  is  proved 
Bnd  allowed,  must  issue  letters  thereon  to  the  persons 
named  therein  as  executors  who  are  competent  to  discharge 
the  trust,  who  must  appear  and  qualify,  unless  objection  is 
made  as  provided  in  section  thirteen  hundred  and  fifty-one. 
SiL  March  11,  1872. 

CalJlep.Cit.  88,  808;  120,  846. 

Prob.  Act,  sec.  41.  En.  April  22,  1850.  Rep.  1861«  489. 
12n.  1851,  448. 

Cal.Rep.Clt.  22.  66. 

Letters  testamentary,  form  of:    Post,  sec  1860. 
Qualifications  of  executors:    Post,  sees.  1887-1407;  powers 
before:    Civ.  Code,  sec  1378. 

1 1350.  Who  are  Incompetent  as  executors  or  admlnl^ 
trators.  Letters  with  will  annexed  to  issue*  when.  No 
person  is  competent  to  serve  as  executor  who,  at  the  time 
the  will  is  admitted  to  probate,  is: 

1.  Under  the  age  of  majority. 

2.  Convicted  of  an  infamous  crime. 

8.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvidence^ 
or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incompetent, 
or  renounce,  or  fail  to  apply  for  letters,  or  to  appear  and 
qualify,  letters  of  administration*  with  the  will  annexed* 
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must  be  Issued  as  designated  and  provided  for  the  grant  of 

letters  in  cases  of  intestacy.    En.  March  11,  1872.    Am'd. 

1877-8,  111. 

Cal.Rep.Clt.     70,844;     74,840;     80,888;     88,307;     88,808; 
88.  812 ;  108,  488 ;  108,  489 ;  118.  279 ;  120,  843 ;  120,  846 ; 
122,  381;  126.  307;  182,  408.      Subd.  8—118,  278. 

Prob.  Act,  sec.  42.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  631. 
CaLRep.Clt.  82,  441. 

Incompetent  to  serye  as  executors,  minor:  Post,  sec.  1354. 
Some  of  executors  unable  to  act:    Post,  sec.  1354. 
Marriage,  as  affecting  competency:    Post,  sec.  1352. 
Letters  of  administration  with  will  annexed:    Post,  sec 
1356. 

1 1351.  Interested  parties  may  file  objections.  Any' per- 
son interested  in  a  will  may  file  objections  in  writing,  to 
granting  letters  testamentary  to  the  persons  named  as  ex- 
ecutors, or  any  of  them;  and  the  objections  must  be  heard 
and  determined  by  the  court  A  petition  may,  at  the  same 
time,  be  filed  for  letters  of  administration  with  the  will 
annexed.    En.  March  11«  1872. 

Cal.Rep.Clt.  88,  308;  93,  620;  98,  654. 

Prob.  Act,  sec.  43.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  631. 

Letters  of  administration  with  will  annexed:  Post,  sec 
1356. 

• 

S  1352.  Married  woman  may  be  executrix.  A  married 
woman  may  be  appointed  an  executrix.  The  authority  of 
an  executrix  who  was  unmarried  when  appointed  is  not 
extinguished  nor  affected  by  her  marriage.  En.  March  11, 
1872.    Am'd.  1891,  136. 

Cal.Rep.Clt.  70,  844;  78,  684. 

Prob.  Act,  sec  44.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  631. 
CaI.Rep.Clt.  18,  20. 

Married  woman,  may  be  administratrix:    Post,  sec.  1370. 

S  1353.  Executor  of  an  executor.  No  executor  of  an  ex- 
ecutor shall,  as  such,  be  authorized  to  administer  on  the 
estate  of  the  first  testator,  but  on  the  death  of  the  sole  or 
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suTYlvlng  executor  of  any  last  will,  letters  of  administra- 
tion with  the  will  annexed,  of  the  estate  of  the  first  testa- 
tor, left  unadmlnlsteredf  must  be  issued.  En.  March  U, 
1872. 

Cal.Rep.Cit.  184.  486. 

Prob.  Act,  sec.  45.  En.  April  22,  1860.  Rep.  1851,  489. 
Bn.  1851,  448. 

Letters  of  administration  with  Will  annexed:  Post,  sec 
1356. 

S  1354.  Letters  of  administration  durante  minore  aetate. 
Where  a  person  absent  from  the  state,  or  a  minor,  is  named 
executor — ^If  there  Is  another  executor  who  accepts  the 
trust  and  qualifies — ^the  latter  may  have  letters  testamen- 
tary and  administer  the  estate  until  the  return  of  the 
absentee  or  the  majority  of  the  minor,  who  may  then  be 
admitted  as  Joint  executor.  If  there  is  no  other  executor, 
letters  of  administration  with  the  will  annexed  must  be 
granted;  but  the  court  may.  In  Its  discretion,  reyoke  them 
on  the  return  of  the  absent  executor,  or  the  arrival  of  the 
minor  at  the  age  of  majority.    En.  March  11,  1872. 

Cal.Rep.Cit.  80,  884;  80,  886;  108,  488;  108,  489;  122.  882. 

Prob.  Act,  sec  46.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448. 

§  1355.  Acts  of  a  portion  of  executors  valid.  When,  all 
the  executors  named  are  not  appointed  by  the  court,  those 
appointed  have  the  same  authority  to  perform  all  acts  and 
discharge  the  trust,  required  by  the  will,  as  effectually  for 
every  purpose  as  if  all  were  appointed  and  should  act  to- 
gether; where  there  are  two  executors  or  administrators, 
the  act  of  one  alone  shall  be  effectual,  if  the  other  is  absent 
from  the  state,  or  laboring  under  any  legal  disability  from 
serving,  or  if  he  has  given  his  coexecutor  or  coadministrator 
authority  in  writing,  to  act  for  both:  and  where  there  are 
more  than  two  executors  or  administrators,  tne  act  of  a 
majority  is  valid.    En.  March  11,  1872. 

Cal.Rep.Cit  64,  806. 

Prob.  Act,  sec.  47.  En.  April  22,  1850.  Rep.  1861,  489. 
\Bn.  1851.    Am'd.  1861,  681. 

Remainder  of  executors  acting,  where  some  Incapad^ 
tated,  etc:    Post,  sec.  1425. 
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Joint  authority:    Ante,  sec.  15. 

Authority  of  executors,  before  qualifying:  GiY.  Code,  sec* 
1873;  before  letters  revoked:  Post,  sec.  1428;  powers,  etc., 
generally:  Post,  sees.  1581  et  seq;  foreign  executor:  Post, 
sec.  1913. 

Revocation  of  probate,  effect  of:    Ante,  sec.  1331. 

Removals  and  suspensions:  Post,  sees.  1436  et  seq. 

1 1356.  Authority  of  administrators  with  will  annexed. 
Letters,  how  issued.  Administrators  with  the  will  annexed 
have  the  same  authority  over  the  estates  which  executors 
named  in  the  will  would  have,  and  their  acta  are  as  effec- 
tual for  all  purposes.  Their  letters  must  be  signed  by  the 
clerk  of  the  court,  and  bear  the  seal  thereof.  En.  March  11, 
1872. 

Prob.  Act,  sec  48.  En.  April  22,  1850.  Rep.  1851.  489. 
Bn.  1851,  448. 

CaLRep.Cit.  82,  441. 

Prob.  Act,  sec  49.    En.  April  22,  1860.    Rep.  1851,  489. 
Bo.  1851,  448. 
Executor  of  executor:    Ante,  sec.  1353. 

ARTICLE   n. 

FORM   OF   LBTTBRS. 


I 


1860.  Form  of  letters  testamentary. 

1861.  Form  of  letters  of  administration  with  the  will  annexed. 

1862.  Form  of  letters  of  administration. 


1 1360..   Form  of  letters  testamentary.   Letters  testamen- 
tary must  be  substantially  in  the  following  form:    State  of 

California,  county,  or  city  and  county,  of .  The  last  will 

of  A.  B.,  deceased,  a  copy  of  which  is  hereto  annexed,  hav- 
ing been  proved  and  recorded  in  the  superior  court  of  the 

county,  or  city  and  coimty,  of ,  C.  D.,  who  Is  named 

therein  as  such,  is  hereby  appointed  executor.    Witness,  O. 
H.,  clerk  of  the  superior  court  of  the  county,  or  city  and 

county,  of ,  with  the  seal  of  the  court  affixed,  the 

day  of ,  A.  D.  18 — .     (Seal.)    By  order  of  the  court. 

O.  EL,  clerk.    En.  March  11,  1872.    Am'd.  1880,  79. 

Prob.  Act,  sec  50.    En.  April  22,  1850.     Rep.  1851,  489. 
lEn.  1851,  448. 


SS 1361, 1362  EXECUTORS,    ETC.  514 

Seal,  required:  Ante,  sec.  153,  Bubd.  2;  of  courts,  gen- 
erally:   Ante,  sees.  147-153. 

S  1361.  Form  of  letters  of  administration  with  the  will 
annexed.  Letters  of  administration,  with  the  will  annexed, 
must  be  substantially  in  the  following  form:  State  of  Cali- 
fornia, county,  [or  city  and  county],  of .    The  last  will 

of  A.  B.,  deceased,  a  copy  of  which  is  hereto  annexed,  hav- 
ing been  proved  and  recorded  in  the  superior  court  of  the 

county,  or  city  and  county,  of  ,  and  there  being  no 

executor  named  In  the  will  (or  as  the  case  may  be),  C.  D. 
is  hereby  appointed  administrator  with  the  will  annexed 
Witness,  G.  H.,  clerk  of  the  superior  court  of  the  county,  or 

city  and  county,  of ,  with  the  seal  of  the  court  affixed, 

the day  of ,  A.  D.  18 — .    (Seal.)    By  order  of  the 

court    G.  H.,  clerk.    En.  March  11,  1872.    Am'd.  1880,  79. 

Prob.  Act,  sec  51.  En.  April  22,  1850.  Rep.  1861,  489. 
Bn.  1851,  448. 

§  1362.  Form  of  letters  of  administration.  Letters  of 
administration  must  be  signed  by  the  clerk,  under  the  seal 
of  the  court,  and  substantially  in  the  following  form:    State 

of  California,  county,  or  city  and  county,  of .  C.  D.  ia 

hereby  appointed  administrator  of  the  estate  of  A.  B.,  de- 
ceased.   (Seal.)    Witness,  G.  H.,  clerk  of  the  superior  court 

of  the  county,  or  city  and  county,  of ,  with  the  seal 

thereof  affixed,  the day  of ,  A.  D.  18 — .    By  order 

of  the  court.     G.  H.,  clerk.     En.  March  U,  1872.    AmU 
1880,  79. 

Ca1.Rep.Cit.  64.  10;  122,  41. 

Prob.  Act,  sec.  71.    En.  April  22,  1850.    Rep.  1861,  489. 
iSn.  1851,  448. 
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ARTICLE  m. 

OF  ADMINISTRATION,  TO  WHOM  AND  THE  ORDER 
IN    WHICH    THEY    ARE    GRANTED. 

I  1868.     Order  of  persons  entitled  to  administer.     Partner  not  to 
administer. 
1868.    Preference  of  persons  equally  entitled. 

1867.  In  discretion  of  court  to  appoint  administrator,  when. 

1868.  When  minor  or   incompetent  entitled,   who  appointed  ad- 
ministrator. 

1869.  Who  are  incompetent  to  act  as  administrators. 
1370.     Married  woman  may  be  administratrix. 


j 


1 1365.  Order  of  persons  entitled  to  administer.  Partner 
not  to  administer.  Administration  of  the  estate  of  a  person 
dying  intestate  must  be  granted  to  some  one  or  more  of  the 
persons  hereinafter  mentioned,  the  relatives  of  the  deceased 
being  entitled  to  administer  only  when  they  are  entitled  to 
succeed  to,  his  personal  estate,  or  some  portion  thereof; 
and  they  are,  respectiyely,  entitled  thereto  in  the  following 
order: 

1.  The  surviving  husband  or  wife,  or  some  competent  per- 
son whom  he  or  she  may  request  to  have  appointed* 

2.  The  children. 

8.  The  father  or  mother. 
4.  The  brothers. 
6.  The  sisters. 

6.  The  grandchildren. 

7.  The  next  of  kin  entitled  to  share  in  the  distribution  of 
the  estate. 

8.  The  public  administrator. 

9.  The  creditors. 

10.  Any  person  legally  competent. 

If  the  decedent  was  a  member  of  a  partnership  at  the 

time  of  his  decease,  the  surviving  partner  must  in  no  case 

be  appointed  administrator  of  his  estate.    En.  March  11, 

1872.  Am'd.  1875-6,  102;  1877-8,  111. 

Cal.Rep.Clt. 
67.  82 ; 
74,  341 ; 


46.  674 
64,  227 
76,  297 
97,  428 


97,  342: 
108,  488 :  110.  410 
127,  662;  135,   8 
120.  846;  120,  849 

Subd.  2—132.  402 
120,  343;  122,  lO't. 


62.  639 

66.  309 

88.  620 

97.  429 

114.  466 

136,  111 

122.  163 

132.  403. 


64.  216 
72,  166 
93.  612 
100.  80 
118.  278 
136.  113 
122,  164 


64.  217 :  66,  420 

72,  166;  74.  340 

97.  840;  97.  341 

103.  688;  106.  455 

118,  279;  127.  661 

Subd.  1  —  78,  685 

122,  166;  132.  309. 


Subd.  10—63.  245. 


Subd.  7—136,  112.  Subd.  8— 


J 
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Prob.  Act»  sec.  62.  Bil  April  22»  1850.  Rep.  1861,  489. 
•Bn.  1861,  448.  Am'd.  1866,  133;  1861,  631;  1864,  622. 

CaUlep.Cit.       7,232;       7.230;     16,166;     16,367;     16^164; 
17,  636;     26,  616;-   84,  468. 

Pablic  administrators,  generally:  Post,  sees.  1726 
et  sea. 

Incompetent  persons:    Post,  sees.  1369,  1370. 

Recommendation  by  one  entitled  to  administer:  Post; 
sec.  1379. 

8  1366.  Preference  of  persons  equally  entitled.  Of  ser- 
era!  persons  claiming  and  equally  entitled  to  administer, 
males  must  be  preferred  to  females,  and  relatlTes  of  the 
whole  to  those  of  the  half  blood.    En.  March  11,  1872. 

Cal.Rep.Cit.  182,  402. 

Prob.  Act,  sec  63.  Bn.  April  22,  1860.  Rep.  1861,  489. 
Bn.  1861,  448. 

8  1367.  in  discretion  of  court  to  appoint  admlnl«tr«tor» 
when.  When  there  are  several  persons  equally  entitled  to 
the  administration,  the  court  may  grant  letters  to  one  or 
more  of  them;  and  when  a  creditor  is  claiming  letters,  the 
court  may,  in  its  discretion,  at  the  request  of  another  credi- 
tor, grant  letters  to  any  other  person  legally  competent 
En.  March  11,  1872. 

Cal.Rep.Cit.  46,  674;  182,  402. 

Prob.  Act,  sec.  64.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1861,  448.    Am'd.  1864,  368. 

S  1368.  When  minor  or  incompetent  entitled,  who  ap> 
pointed  administrator.  If  any  person  entitled  to  adminis- 
tration is  a  minor  or  an  incompetent  person,  letters  must 
be  granted  to  his  or  her  guardian,'  or  any  other  person 
entitled  to  letters  of  administration,  in  the  discretion  of  the 
court    En.  March  11,  1872.    Am'd.  1893,  62. 

Cal.Rep.Cit.  80,  384 ;  97,  429 ;  103,  480. 

Prob.  Act,  sec.  67.  En.  April  22,  1860.  Rep.  1861,  489. 
(En.  1851,  448.    Am'd.  1870,  637. 

Guardian  of  minor:  Ante,  sees.  872,  873,  post,  sees. 
1747,  1759. 
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S  1369.  Who  are  Incompetent  to  act  as  administrators. 
Ko  person  is  competent  or  entitled  to  serve  as  administra- 
tor or  administratrix  who  is: 

1.  Under  the  age  of  majority. 

2.  Not  a  bona  fide  resident  of  the  state. 
8.  Convicted  of  an  infamous  crime. 

4.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvidence, 
or  want  of  understanding  or  integrity.  En.  March  11, 1872. 
Afii'd.  1877^,  112. 

GaLR«p.Clt.     64,216;     64,217;     63.469;     63,460;     64,228; 
72,  166;     80,  888;     88,  620;     83,  612;     97,  429;  108,  687; 
104,  624;  110.  410.      Subd.  2—120,  638;  122,  881. 

Prob.  Act,  sec.  65.    Bn.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  632. 
Bevoklng  letters:    See  sec.  1383,  post 

1 1370.  Married  woman  may  be  administratrix.  A  mar- 
ried woman  may  be  appointed  administratrix.  When  an 
unmarried  woman  apiKdnted  administratrix  marries,  her 
authority  is  not  thereby  extinguished.  En.  March  11, 1872. 
Am'd.  1891,  11. 

Cal^ep.Clt.  182,  810;  182,  8U. 

Prob.  Act,  sec.  56.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1866,  765;  1870,  686;  1872,  94. 
Married  woman  as  executrix:    Ante,  sec  1352, 


ARTICLE  IV. 

PIDTinON     AND     CONTBST     FOR     LBSTTERS,     AND     ACTION 

THERBON. 

11871.    Applications,  how  made. 
1872.     when  granted. 
1873.    Clerk  of  court  must  set  day  for  hearing.    Notice  of  appli- 
cation. 
1874.     Contesting  application. 
1876.     Hearing  of  application. 

1376.  Evidence  of  notice. 

1377.  Orant  to  any  applicant.  % 

1378.  What   proofs   must   be   made   before   granting   letters   of 
administration. 

I  1879.     Letters  may  be  granted  to  others  than  those  entitled. 

8  1371.    Applications,  how  made.    Petitions  for  letters  of 
administration  must  be  in  writing,  signed  by  tlie  applicant 

Code  CiT.  Proc — 14. 
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or  his  counsel,  and  filed  with  the  clerk  of  the  court,  stating 
the  facts  essential  to  give  the  court  jurisdiction  of  the  case, 
and  when  known  to  the  applicant,  he  must  state  tlie  iiamea» 
ages,  and  residence  of  the  heirs  of  the  decedent,  and  the 
value  and  character  of  the  property.  If  the  Jurisdictional 
facts  existed,  but  are  not  fully  set  forth  In  the  petition, 
and  are  afterward  proved  In  the  course  of  administration, 
the  decree  or  order  of  administration  and  subsequent  pro- 
ceedings are  not  void  on  account  of  such  want  ot  juri8dic> 
tional  averments.    En.  March  11, 1872. 

Cal.Rep.Cit.  71,  522;  76,  297;  100,  80. 

Prob.  Act,  sec.  68.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  632. 

Orders  and  decrees  need  not  recite  the  facts:  Post, 
sec.  1704. 

S  1372.  When  granted.  Letters  of  administration  may  be 
granted  by  the  court  at  any  time  appointed  for  the  hearing 
of  the  application,  or  at  any  time  to  which  the  hearing  is 
continued  or^  postponed.  EhL  March  11,  1872.  Ann'd. 
1880,  79. 

Prob.  Act,  sec.  59.  En.  April  22,  1850.  Rep.  1851,  489. 
tEn.  1851,  448. 

S  1373.  Clerk  of  court  mutt  set  day  for  hearing*  Notice 
of  application.  When  a  petition  praying  for  letters  of  ad- 
ministration Is  filed,  the  clerk  of  the  court  must  set  the 
petition  for  hearing  by  the  court,  and  give  notice  thereof 
by  causing  notices  to  be  posted  In  at  least  three  public 
places  in  the  county,  one  of  which  must  be  at  the  place 
where  the  court  Is  held,  containing  the  name  of  the  deced- 
ent, the  name  of  the  applicant,  and  the  time  at  which  the 
application  will  be  heard.  Such  notice  must  be  given  at 
least  ten  days  before  the  hearing.  En.  March  11,  1872. 
Am'd.  1880,  80;  1891,  427. 

Cal.Rep.Clt.  84,  108;  105,  182. 

Prob.  Act,  sec.  60.    En.  April  22,  1850.    Rep.  1851.  4S9. 
En.  1851,  448. 
Posting  notices:    Compare,  ante,  sec  1303. 

S 1374.  Contesting  application.  Any  person  Interested 
may  contest  the  petition,  by  filing  written  opposition  there- 
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to,  on  the  ground  of  the  Incompetency  of  the  applicant,  or 
may  assert  his  own  rights  to  the  administration,  and  pray 
that  letters  be  issued  to  himself.  In  the  latter  case  the  con- 
testant must  file  a  petition,  and  give  the  notice  required 
for  an  original  petition,  and  the  court  must  hear  the  two 
petitions  together.    En.  March  11,  1872. 

Cal.Rep.Cit.  98,  564;  100,  80;  122,  163. 

Prob.  Act,  sec.  61.    En.  April  22»  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  632.  . 
CalJlep.Git.  28,  186. 

Incompetency  of  the  applicant:    Ante,  sec  1369. 
Persons  entitled  to  administer:    Ante,  sec.  1365. 

i  1375.  Hearing  of  application.  On  the  hearing,  it  being 
first  proved  that  notice  has  been  given  ieis  herein  required, 
the  court  must  hear  the  allegations  and  proofs  of  the 
parties,  and  order  the  issuing  of  letters  of  administration 
to  the  party  best  entitled  thereto.    En.  March  11,  1872. 

CaLRep.Cit.  100,  80. 

Prob.  Act,  sec  62.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1861,  448. 
CalJtep.Clt.  84,  468. 

Proof  of  notice:    Ck>mpare,  ante,  sec.  1806. 
Conclusire  evidence:    Post,  sec.  1376. 

S  1376«  Evidence  of  notice.  An  entry  In  the  minutes  of 
the  court,  that  the  required  proof  was  made  and  notice 
given,  shall  be  conclusive  evidence  of  the  fact  of  such 
notice.    En.  March  11,  1872. 

Prob.  Act,  sec.  68.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

CalJlep.Clt.  7,  284;  7,  288. 

S  1377.  Grant  to  any  applicant.  Letters  of  administra- 
tion must  be  granted  to  any  applicant,  though  it  appears 
that  there  are  other  persons  having  better  rights  to  the 
administration,  when  such  persons  fail  to  appear  and  claim 
the  Issuing  of  letters  to  themselves.    En.  March  11, 1871 

Cal.Rep.Cit.  66.  410;  120,  848. 

Prob.  Act,  sec  64.  En.  April  22,  1850.  Rep.  1851,  489. 
iBn.  1851,  448. 
Cal.Rep.Clt.  7,  281. 
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Other  persons  having  better  rights — ^may  procure  rerocar 
tion:    Post,  sees.  1383-1386. 

S  1378.  What  proofs  must  be  made  before  gi'^ntlng  let- 
ters of  administration.  Before  letters  of  administration  are 
granted  on  the  estate  of  any  person  who  is  represented  to 
have  died  intestate,  the  fact  of  his  dying  intestate  most  be 
proved  by  the  testimony  of  the  applicant  or  others;  and 
the  court  may  also  examine  any  other  person  concerning 
the  time,  place,  and  manner  of  his  death,  the  place  of  his 
residence  at  the  time,  the  value  and  character  of  hla  prop- 
erty, and  whether  or  not  the  decedent  left  any  will,  and  may 
compel  any  person  to  attend  as  a  witness  for  that  purpose. 
En.  March  11,  1872. 

Prob.  Act,  sec.  65.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1851,  448.    Am'd.  1861,  632. 

Witness— compelling  attendance  of:  Post,  sees.  1985 
et  seq. 

8  1379.  Letters  may  be  or^nted  to  otiiers  than  those 
entltied.  Administration  may  be  granted  to  one  or  more 
competent  persons,  although  not  otherwise  entitled  to  the 
same,  at  the  written  request  of  the  person  entitled,  filed  in 
the  court.  When  the  person  entitled  is  a  non-resident  of 
the  state,  affidavits,  taken  ex  parte  before  any  officer 
authorized  by  the  laws  of  this  state  to  take  acknowledg- 
ments and  administer .  oaths  out  of  this  state,  may  be 
received  as  prima  facie  evidence  of  the  identity  of  the 
party,  if  free  from  suspicion,  and  the  fact  is  established  to 
the  satisfaction  of  the  court  En.  March  11,  1872.  Am'd« 
1877-8,  112;  1880.  113. 

Cal.R«p.Cit.  68,246;  64,217;  66,420;     57,     82;     68,469; 

68,460;  64.228;  72,166;  98,618;     07,840;     97,841; 

97,  842;  97,  848;  97,  429;  104,  624;  120,  846;  122,  164; 

122.165;  186,      8. 

Prob.  Act,  sec.  66.    En.  April  22,  I860.    Rep.  1861.  489. 
En.  1861,  448.    Am'd.  1861,  632. 
paLRop.Cit.  16,  164;  16.  166;  28,  186. 

Proof  of  identity.— Affidavits:  Post,  sees.  2009-2015; 
depositions  out  of  the  state:  Post,  sees.  2024-2028;  prima 
fade  evidence:    Post;  sec  1888. 
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ARTICLE   V. 

RBVOGATION  OF  LBTTERS  AND  PROOBBDINOS  THSRBFOR. 

1888.     Reyocatlon  of  letters  of  admlnlstratioii. 
1884.     When  petition  filed,  citation  to  issue. 
1886.     Hearing  of  petition  for  reyocatlon. 

1888.     Prior   rights   of   relatives   entitles   them  to   reroke  prior 
letters. 

11383.  Revocation  of  letters  of  administration.  When 
letters  of  administration  have  been  granted  to  any  other 
person  than  the  sarriylng  husband  or  wite,  child,  father, 
mother,  brother,  or  sister  of  the  intestate,  any  one  of  them 
who  Is  competent,  or  any  competent  person  at  the  written 
request  of  any  -one  of  them,  may  obtain  the  revocation  of 
the  letters,  and  be  entitled  to  the  administration,  by  pre- 
senting to  the  court  a  petition  praying  the  revocation,  and 
that  letters  of  administration  may  be  issued  to  him.  En. 
March  11,  1872.    Am'd.  1880,  80. 

Gal.Rep.Clt.     66,  827;     72,  166;     84,  110;     88,  481;     97,  842; 
98,  686;     89,  876;  108,  487;  108,  488;  108,  489;  120,  849; 
122,  164. 

Prob.  Act,  sec.  67.    En.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1851,  448.    Am'd.  1870,  400. 
GaLRep.Cit.  16,  166. 

Persons  incompetent:    Ante,  sees.  1869, 1870. 
Revocation:     See  sees.  1386,  1436-1440,  post. 

8  1384.  When  petition  filed,  citation  to  issue.  When  such 
petition  is  filed,  the  clerk  must,  in  addition  to  the  notice 
provided  in  section  thirteen  hundred  and  seventy-three, 
issue  a  citation  to  the  administrator  to  appear  and  answer 
the  same  at  the  time  appointed  for  the  hearing.  En.  March 
11,  1872.    Am'd.  1873-4.  359. 

Cal.Rep.Cit  66,  827;  72.  24;  120,  849;  120,  884. 

Prob.  Act,  sec.  68.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  633. 

Citation — ^generally:    Post,  sees.  1707-1711. 

1 1386.  Hearing  of  petition  for  revocation.  At  the  time 
appointed,  the  citation  having  been  duly  served  and  re- 
turned, the  court  must  proceed  to  hear  the  allegations  and 
proofs  of  the  parties;  and  if  the  right  of  the  applicant  is 
established,  and  he  is  competent,  letters  of  administration 
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must  be  granted  to  him,  and  tlie  letters  of  the  former  ad- 
ministrator revoked.    En.  March  li;  1872. 
Cal.Rep.Clt.  66,  827;  120,  349. 

Prob.  Act,  sec.  69.    En.  April  22,  1850.    Rep.  1851,  489. 

En.  1851,  448. 

^  1386.  Prior  rights  of  relatives  entitles  them  to  revoke 
prior  letters.  The  surylvlng  husband  or  wife,  when  letten 
of  administration  have  been  granted  to  a  child,  father, 
brother,  or  sister  of  the  intestate;  or  any  of  such  relatiTes, 
when  letters  have  been  granted  to  any  other  of  them,  may 
assert  his  prior  right,  and  obtain  letters  of  administration, 
and  have  the  letters  before  granted  revoked  in  the  manner 
prescribed  In  the  three  preceding  sections.  '  BSn.  March  U, 
1872. 

Cal.Rep.Cit.  56,  827;  120,  849;  132,  810. 

Prob.  Act,  sec.  70.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1870,  400. 

ARTICLE   VL 

OATHS  AND  BONDS  OF   EXECUTORS  AND  ADHINISTRAT0B8. 

I  1887.  Administrator  or  executor  to  take  oatiL  Letters  and  bead 
to  be  recorded. 

1388.  Bond  of  administrators,  form  and  requirements  of. 

1389.  Additional  bonds,  when  required. 
1890.     Conditions  of  bonds. 

§  1391.     Separate  bonds,  where  more  than  one  administrator. 

1392.  Several  recoveries  may  be  had  on  same  bond. 

1393.  Bonds,  and  justification  of  sureties  on.     Must  be  approved. 

1394.  Citation    and    requirements    of    judge    on    deficient   bond. 
Additional   security. 

§  1395.    Right  ceases,  when  sufficient  security  not  given. 

S  1396.     When  bond  may  be  dispensed  with. 

S  1397.  Petition  showing  failing  sureties  and  asking  for  farther 
bonds. 

I  1398.  Citation  to  ezecutort  etc,  to  show  cause  against  snch  appli- 
cation. 

S  1899.    Further  security  may  be  ordered. 

S  1400.     Neglecting  to  obey  order. 

I  1401.     Suspending  powers  of  executor,  etc 

I  1402.  Further  security  ordered  without  application  at  putf  IB 
interest. 

9  1403.     Release  of  sureties. 

S  1404.     New   sureties. 

§  1405.     Neglect  to  give  new  sureties  forfeits  letters. 

S  1406.     Application  to  be  determined  any  time 

S  1407.     Liability  on  bond. 

8  1387.    Administrator  or  executor  to  take  oath.    Letttra 
and  bond  to  be  recorded.   Before  letters  testamentary  or  of 
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administratloii  are  Issued  to  the  executor  or  administra- 
tor, lie  must  take  and  subscribe  an.  oatb  before  some  officer 
authorized  to  administer  oaths,  that  he  will  perform, 
according  to  law,  the  duties  of  executor  or  administrator, 
which  oath  must  be  attached  to  the  letters.  All  letters 
testamentary  and  of  administration  Issued  to,  and  all  bonds 
executed  by,  executors  or  administrators,  with  the  affidavits 
and  certificates  thereon,  must  be  forthwith  recorded  by  the 
clerk  of  the  court  having  Jurisdiction  of  the  estates.  In 
books  to  be  kept  by  him  in  his  office  for  that  purpose. 
En.  March  11,  1872. 
CalJRep.Cit.  86,  69S. 

Prob.  Act,  sec.  72.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  633;  1863,  23. 
CalJtep.Clt.  84,  468;  34,  469  .< 

S  1388.  Bond  of  administrators,  form  and  requirements 
of.  Every  person  to  whom  letters  testamentary  or  of  ad- 
ministration are  directed  to  Issue  must,  before  receiving 
them,  execute  a  bond  to  the  state  of  California,  with  two 
or  more  sufficient  sureties,  to  be  approved  by  the  superior 
court,  or  a  judge  thereof.  In  form,  the  bond  must  be  Joint 
and  several,  and  the  penalty  must  not  be  less  than  twice 
the  value  of  the  personal  property,  and  twice  the  probable 
value  of  the  annual  rents,  profits,  and  Issues  of  real  prop- 
erty belonging  to  the  estate,  which  values  must  be  ascer- 
tained by  the  superior  court,  or  a  Judge  thereof,  by 
examining  on  oath  the  party  applying,  and  any  other  per- 
sons.   En.  March  11,  1872.    Am'd.  1880,  80. 

CalJtep.Glt.  101,  128;  112,  267;  127,  661;  127,  662. 

Prob.  Act,  sec.  73.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1864,  368. 

SureUes:  Post,  sees.  1393,  1394,  1897-1400,  1403,  1404, 
1407. 

Approved  by  judge,  at  chambers:    Ante,  sec.  166. 

Bond — condition  of:  Post,  tec.  1390;  separate,  when: 
Post,  sec.  1391;  recovery  on:  Post,  sees.  1892, 1407;  not  re- 
quired, when:  Post,  sec.  1396;  further  security:  Post, 
Bees.  1889,  1894-1402;  stands  as  undertaking  on  appeal: 
Sec.  965. 

Bond,  reduction  of,  on  deposit  of  personal  securities  with 
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certain  corporations:    See  act  of  April  6, 1891,  Stats.  1891, 
p.  490,  sec.  4.> 

8  1389.  Additional  bonds,  when  required.  The  snperior 
court,  or  a  Judge  thereof,  must  require  an  additional  bond 
whenever  the  sale  of  any  real  estate  belonging  to  an  estate 
Is  ordered;  but  no  such  additional  bond  must  be  required 
when  it  satisfactorily  appears  to  the  court  that  the  penalty 
of  the  bond  given  before  receiving  letters,  or  of  any  bond 
given  in  place  thereof,  is  equal  to  twice  the  value  of  the 
personal  property  remaining  in  or  that  will  come  into  the 
possession  of  the  executor  or  administrator,  including  the 
annual  rents,  profits,  and  issues  of  real  estate,  and  twice 
the  probable  amoimt  tr  be  realized  on  the.  sale  of  the  real 
estate  ordered  to  be  sold«  En.  March  11, 1872.  Am'd.  1880, 
80. 

Cal.Rep.Cit.  60,  809;  128,  488. 

Additional  bond  may  be  required  of  public  administra- 
tor:   Post,  sec.  1727. 

8  1390.  Conditions  of  bonds.  The  bond  must  be  condt 
tioned  that  the  executor  or  administrator  shall  faithfally 
execute  the  duties  of  the  trust  according  to  law.  En.  Sfardi 
11,  1872. 

Duties  of  the  trustee:    Post,  sees.  1581  et  seq. 

{1391.  Separate  bonds,  where  more  than  one  admlnit* 
trator.  When  two  or  more  persons  are  appointed  executors 
or  administrators,  the  superior  court,  or  a  Judge  thereot 
must  require  and  take  a  separate  bond  from  each  %J.  them. 
En.  March  11,  1872.    Am'd.  1880,  80. 

Cal.Rep.Cit.  74,  218. 

Prob.  Act,  sec.  74.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

8  1392.  Several  recoveries  may  be  had  on  same  bond. 
The  bond  shall  not  be  void  upon  the  first  recovery,  but 
may  be  sued  and  recovered  upon  from  tin.e  to  time,  by 
any  person  aggrieved,  in  his  own  name,  until  the  whole 
penalty  is  exhausted.    En.  March  11,  1872. 

Prob.  Act,  sec.  75.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448. 
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In  his  own  name,  party  beneficially  interested:  Ante,  sec 
367. 
Kind  of  money,  payable  under  bond:  Post,  sec  1407. 

1 1393.  Bonds,  and  Justification  of  sureties  on.  Must  bo 
approved.  In  all  cases  where  bonds  op  undertakings  are 
reQuired  to  be  given,  under  this  title,  the  sureties  must 
justity  thereon  in  the  same  manner  and  in  like  amounts 
as  required  by  section  ten  hundred  and  fifty-seven  of  this 
code,  and  the  certificate  thereof  must  be  attached  to  and 
filed  and  recorded  with  the  bond  or  undertaking.  All  such 
bonds  and  undertakings  must  be  approved  by  a  judge  of 
the  superior  court  before  being  filed  or  recorded.  £n. 
March  11,  1872.    Am'd.  1880,  81. 

Prob.  Act,  sec.  76.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448.  Am'd.  1855,  299;  1861,  633;  1862,  424;  1864, 
368. 

Approved  by  Judge,  at  chambers:  Ante,  sec.  166. 
Examination  of  sureties,  when  qualifications  questioned: 
Post,  sec  1394. 

1 1394.  Citation  and  requirements  of  Judge  on  deficient 
bond.  Additional  security.  Before  the  judge  approves 
any  bond  required  under  this  title,  and  after  its  approval, 
he  may,  of  his  own  motion,  or  upon  the  motion  of  any  per- 
son interested  In  the  estate,  supported  by  affidavit  that  the 
sureties,  or  some  one  or  more  of  them,  are  not  worth  as 
much  as  they  have  justified  to,  order  a  citation  to  issue 
requiring  such  sureties  to  appear  before  him  at  a  designated 
time  and  place,  to  be  examined  touching  their  property 
and  Its  value;  and  the  Judge  must,  at  the  same  time,  cause 
a  notice  to  be  issued  to  the  executor  or  administrator 
requiring  his  appearance  on  the  return  of  the  citation; 
and  on  its  return  he  may  examine  the  sureties  and  such 
witnesses  as  may  be  produced,  touching  the  property  of  the 
sureties  and  its  value;  and  if,  upon  such  examination,  he 
is  satisfied  that  the  bond  is  insufficient,  he  must  require 
sufficient  additional  security.  En.  March  11,  1872.  Am'd. 
1873-4,  869;  1880,  81. 

Cal.Rep.Cit  72,  24;  111,  166. 

Citations:  Post,  sees.  1707,  1711. 
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Additional  securit7»  effect  of  fallore  to  give,  In  time: 
Post,  sec  1395. 

S  1395.  Right  ceases,  when  sufficient  security  not  given. 
If  sufficient  security  is  not  given  within  the  time  fixed 
by  the  Judge's  order,  the  right  of  such  executor  or  adminis- 
trator to  the  administration  shall  cease,  and  the  person 
next  entitled  to  the  administration  on  the  estate,  who 
will  execute  a  sufficient  bond,  must  be  appointed  to  the  ad- 
ministration.   En.  March  11,  1872. 

Cal.R6p.Clt.  111.  157;  111.  158. 

8  1396.  When  bond  may  be  dispensed  with.  When  It 
Is  expressly  provided  in  the  will  that  no  bond  shall  be  re- 
quired of  the  executor,  letters  testamentary  may  issue,  and 
sales  of  real  estate  be  made  and  confirmed  without  any 
bond,  unless,  the  court,  for  good  cause,  require  one  to  be 
executed;  but  the  executor  may  at  any  time  afterward,  (if 
It  appear  from  any  cause  necessary  or  proper),  be  re- 
quired to  file  a  bond,  as  In  other  cases.  En.  March  11, 
1872.    Am'd.  1873-4,  360. 

Cal.Rep.Clt.  58,  20. 

Prob.  Act.  sec.  77.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.     Am'd.  1864,  369. 

S 1397.  Petition  showing  failing  sureties  and  asldng 
for  further  bonds.  Any  person  interested  in  an  estate 
may,  by  verified  petition,  represent  to  the  superior  court, 
or  a  judge  thereof,  that  the  sureties  of  the  executor  or 
administrator  thereof  have  become,  or  are  becoming,  in- 
solvent, or  that  they  have  removed,  or  are  about  to  re- 
move, from  the  state,  or  that  from  any  other  cause  tbe 
bond  is  insufficient,  and  ask  that  further  security  be  re- 
quired.   En.  March  11,  1872.     Am'd.  1880,   81. 

Cal.Rep.Cit.  64,  39. 

Prob.  Act,  sec.  78.    En.  April  22,  1850.     Rep.  1851,  489. 
£3n.  1851,  448. 

Cal.Rep.Cit.  68,  86. 

Ask  further  security,  court  may:  Post,  sec.  1402. 

fi  1398.    Citation  to  executor,  etc.,  to  show  cause  againit 
such  application.    If  the  court,  or  a  judge  thereof.  Is  satis- 
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fled  that  the  matter  requires  Inyestigatlon,  a  citation  mast 
be  issued  to  the  executor  or  administrator,  requiring  him 
to  appear,  at  a  time  and  place  to  be  therein  specified, 
to  show  cause  why  he  should  not  give  further  security. 
The  citation  must  be  served  personally  on  the  executor 
or  administrator,  at  least  five  days  before  the  return 
day.  If  he  has  absconded,  or  cannot  be  found,  it  may  be 
served  by  leaving  a  copy  of  it  at  his  place  of  residence, 
or  by  such  publication  as  the  court  or  a  judge  thereof  may 
order.    En.  March  11,  1872.    Am'd.  1880,  81. 

Cal.Rep.Cit.  72,  24;  116.  461. 

Prob.  Act,  sec.  79.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

CaLRep.Cit.  68,  86  •< 

S  1399.  Further  security  may  be  ordered.  On  the  return 
of  the  citation,  or  at  such  other  time  as  the  judge  may  ap- 
point, he  must  proceed  to  hear  the  proofs  and  allegations 
of  the  parties.  If  it  satisfactorily  appears  that  the  security 
Ifl  from  any  cause  insufficient,  he  may  make  an  order  re- 
quiring the  executor  or  administrator  to  give  further  se- 
curity, or  to  file  a  new  bond  in  the  usual  form,  within  a 
reasonable  time,  not  less  than  five  days.  En.  March  11, 
1872. 

Prob.  Act,  sec.  80.  En.  April  22,  1850.  Rep.  1861,  489. 
Sn.  1861,  448. 

CaUUp.Cit.  68,  86  •< 

1 1400.  'Neglecting  to  obey  order.  If  the  executor  or 
administrator  neglects  to  comply  with  the  order  within 
the  time  prescribed,  the  judge  must,  by  order,  revoke  his 
letters,  and  his  authority  must  thereupon  cease.  En.  March 
11,  1872. 

Prob.  Act,  sec.  81.  En.  April  22,  1860.  Rep.  1861.  489. 
En.  1861,  448. 

GaLBep.Cit.  68,  86.1 

1 1401.  Suspending  powers  of  executor,  etc  When  a 
petition  is  presented  praying  that  an  executor  or  admin- 
istrator be  required  to  give  further  security,  or  to  give  bond, 
whefe  by  the  terms  of  the  will  no  bond  was  originally  re- 
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quired,  and  it  Is  alleged  on  oath  that  the  executor  or  ad- 
ministrator is  wasting  the  property  of  the  estate,  the  Judge 
may,  hy  order,  suspend  his  powers  until  the  matter  can 
be  heard  and  determined.    En.  March  U,  1872. 

Cal.Rep.Cit.  63,  20. 

Prob.  Act,  sec.  82.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

S  1402.  Further  security  ordered  without  application  off 
party  in  interest.  When  it  comes  to  his  knowledge  that 
the  bond  of  any  executor  or  administrator  is  from  any  cause 
insufficient,  the  judge,  without  any  application,  must  cause 
him  to  be  cited  to  appear  and  show  cause  why  he  should 
not  give  further  security^  and  must  proceed  thereon  as  upon 
the  application  of  any  person  interested.  En.  March  11, 
1872.    Am'd.  1880,  81. 

CalJtep.Clt  64,  39;  116,  461;  127.  662. 

Prob.  Act,  sec.  83.  En.  April  22,  1850.  Rep.  1851»  489. 
En.  1851,  448. 

8  1403.  Release  of  sureties.  When  a  surety  of  any 
executor  or  administrator  desires  to  be  released  from 
responsibility  on  account  of  future  acts,  he  may  make 
application  to  the  superior  court,  or  a  Judge  thereof,  for 
reliet  The  court  or  judge  must  cause  a  citation  to  the 
executor  or  administrator  to  be  issued,  and  senred  per- 
sonally, requiring  him  to  appear  at  a  time  and  place  to 
be  therein  specified,  and  to  give  other  security.*  If  he  has 
absconded,  left,  or  removed  from  the  state,  or  if  he  cannot 
be  found,  after  due  diligence  and  inquiry,  service  may  be 
made  as  provided  in  section  one  thousand  three  hundred 
and  ninety-eight.    En.  March  11,  1872.    Am'd.  1880,  82. 

Cal.Rep.Cit.  64,  40;  72,  24;  107,  213;  116,  451. 
Prob.  Act,  sec.  84.    En.  April  22,  1850. .  Rep.  1851,  489. 
En.  1851,  448.     Am'd.  1861,  633. 

§  1404.  New  sureties.  If  new  sureties  be  given  to  the 
satisfaction  of  the  judge,  he  may  thereupon  make  an  order 
that  the  sureties  who  applied  for  relief  shall  not  be  liable 
on  their  bond  for  any  subsequent  act,  default,  or  misconduct 
of  the  executor  or  administrator.    En.  March  11»  1872. 

CaI.Rep.Cit.  66,  694;   67.  383;  107,  213. 
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Prob.  Act,  sec.  85.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

S  1405.  Neglect  to  give  new  sureties  forfeits  letters. 
If  the  executx)r  or  administrator  neglects  or  refuses  to 
give  new  sureties,  to  the  satisfaction  of  the  Judge,  on  the 
retom  of  the  citation,  or  within  such  reasonable  time  as 
the  Judge  shall  allow,  unless  the  surety  making  the  appli- 
cation shall  consent  to  a  longer  extension  of  time,  the  court 
or  Judge  must,  by  order,  revoke  his  letters.  £n.  March  11, 
1872. 

Prob.  Act,  sec.  86.  En.  April  22,  1860.  Rep.  1851,  489. 
En.  1861,  448.    Am'd.  1861,  634. 

1 1406.  Application  to  be  determined  any  time.  The 
applications  authorized  by  the  nine  preceding  sections  of 
this  chapter  may  be  heard  and  determined  at  any  time.  All 
orders  made  therein  must  be  entered  upon  the  minutes 
of  the  court    En.  March  11,  1872.    Am'd.  1880,  82. 

Prob.  Act,  sec.  87.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1861,  448. 

S  1407.  Liability  on  bond.  The  liability  of  principal  and 
sureties  upon  the  bond  of  any  executor,  administrator, 
or  guardian,  is  in  all  cases  to  pay  in  the  kind  of  money  or 
currency  in  which  the  principal  is  legally  liable.  En. 
Stats.  1873-4,  861. 

CalJlep.Cit.  76.- 299. 


ARTICLE    VII. 

SPECIAL     ADMINISTRATORS      AND      iTHEIR      POWERS      AND 

DUTIES. 

1411.  Special  administrator,  when  appointed. 

1412.  Special  letters  may  Issue  at  any  time. 
1418.  Preference  given  to  persons  entitled  to  letters. 
1414.  Special  administrator  to  give  bond  and  take  oatb. 
1416.  Duties  of  special  administrator. 
1416.  When  letters  testamentary  or  of  administration  are  granted, 

special  administrator's  powers  cease. 
ft  1417.    Special  administrator  to  render  account. 

S 1411.  Special  administrator,  when  appointed.  When 
there  is  delay  in'  granting  letters  testamentary  or  of  ad- 
ministration from  any  cause,  or  when  such  letters  are 

Code  ClT.  Proc.— 46. 
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granted  irregularly,  or  no  sufficient  bond  is  filed  as  required, 
or  when  no  application  is  made  for  such  letters,  or  when 
an  executor  or  administrator  dies,  or  is  suspended,  or  re- 
moved, the  superior  court,  or  a  Judg:e  thereof,  must  ap- 
point a  special  administrator  to  collect  and  take  charge 
of  the  estate  of  the  decedent  in  whatever  county  or  counties 
the  same  may  be  found,  and  to  exercise  such  other  powers 
as  may  be  necessary  for  the  preservation  of  the  estate;  or 
he  may  direct  the  public  administrator  of  his  county  to 
take  charge  of  the  estate.  En.  March  11,  1872.  Am'd. 
1880,  82. 

Cal.Rep.Clt.  70,844;  86,  78;  84,668;  88»  66:106,432; 

111,  158. 

Prob.  Act,  sec.  88.  En.  April  22,  1850.  Rep.  1851,  489. 
Sn.  1851,  448.  Am'd.  1855,  188. 

CaI.Rep.Cit.  7,  281;  22,  67. 

Prob.  Act,  sec  95.  En.  April  22»  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  20,  811. 

Prob.  Act,  sec.  282.  En.  April  22,  1860.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  652. 

§  1412.  Special  letters  may  Issue  at  any  time.  The  ap- 
pointment may  be  made  at  any  time,  and  without  notice, 
and  must  be  made  by  entry  upon  the  minutes  of  the  court 
specifying  the  powers  to  be  exercised  by  the  administrator. 
Upon  such  order  being  entered,  and  a^ter  the  person  ap- 
pointed has  given  bond,  the  clerk  must  issue  letters  of 
administration  to  such  person  in  conformity  with  the  order. 
En.  March  11,  1872.    Am'd.  1880,  82. 

Cal.Rep.Cit  78,  801. 

Prob.  Act,  sec.  89.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  22,  67. 

Oath  and  bond:  Post,  sec.  1414. 

§  1418.  Preference  glwen  to  persons  entitled  to  letters. 
In  making  the  appointment  of  a  special  administrator, 
the  court  or  judge  must  give  preference  to  the  person  en- 
titled to  letters  testamentary  or  of  administration,  bat 
no  appeal  must  be  allowed  from  the  appointment  Exl 
March  11,  1872.    Am'd.  1880,  82. 

Cal.Rep.Cit  78,  203. 


I 
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Prob.  Act,  sec.  90.  En.  AprU  22,  1860.  Rep.  1851,  489. 
En.  1851,  448. 

Gal.Rep.Cit.  97.  670., 

Persons  entitled  to  letters:  Ante,  sees.  1365  et  seq. 

§  1414.  Special  administrator  to  give  bond  and  talce  oath. 
Before  any  letters  issue  to  any  special  administrator,  be 
most  give  bond  in  sucb  sum  as  tbe  court  or  judge  may 
direct,  with  sureties  to  tbe  satisfaction  of  tbe  court  or 
Judge,  conditioned  for  tbe  faithful  performance  of  bis 
duties;  and  be  must  take  tbe  usual  oath,  and  have  tbe 
same  indorsed  on  bis  letters.  En.  March  11,  1872.  Am'd. 
1880,  82. 

Prob.  Act,  sec  91.  En.  April  22,  1860.  Rep.  1851,  489. 
En.  1851,  448. 

Oath  and  bond  of  administrator,  etc:  Ante,  sees.  1387- 
1407. 

§  1415.  Duties  of  special  administrator.  The  special  ad- 
ministrator must  collect  and  preserve  for  tbe  executor  or 
administrator,  all  tbe  goods,  chattels,  debts,  and  effects  of 
the  decedent,  all  incomes,  rents,  issues,  and  profits,  claims, 
and  demands  of  tbe  estate;  must  take  the  charge  and 
management  of,  enter  upon  and  preserve  from  damage, 
waste,  and  injury,  the  real  estate,  and  for  any  such  and 
all  necessary  purposes  may  commence  and  maintain  or 
defend  suits  and  other  legal  proceedings  as  an  admin- 
istrator; he  may  sell  such  perishable  property  as  tbe  court 
may  order  to  be  sold,  and  exercise  sucb  other  powers  as 
■re  conferred  upon  him  by  his  appointment,  but  in  no  case 
is  he  liable  to  an  action  by  any  creditor  on  a  claim  against 
the  decedent    En.  March  11,  1872.    Am'd.  1880,  83. 

CaI.Rep.Cit.  60,  802;  69,  240;  106,  431;  106,  432;  106,  433. 

Prob.  Act,  sec  92.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  634. 
GaUtep.Cit.  7,  232. 

§  1416.  When  letters  testamentary  or  of  administration 
are  granted,  special  administrator's  powers  cease.  When 
letters  testamentary  or  of  administration  on  the  estate 
of  tbe  decedent  have  been  granted,  tbe  powers  of  tbe 
special  administrator  cease,  and  he  must  forthwith  deliver 
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to  the  executor  or  administrator  all  the  property  and  ef- 
fects of  the  decedent  in  his  hands;  and  the  execator  or 
administrator  may  prosecute  to  final  judgment  any  suit 
commenced  by  the  special  administrator.  Bn.  March  11, 
1872. 

Prob.  Act,  sec.  93.  En.  April  22,  1850.  Rep.  1861,  489. 
Bn.  1851,  448. 

§  1417.  Special  admin Ittrator  to  render  account.  The 
special  administrator  must  render  an  account,  on  oath,  of 
his  proceedings  In  a  like  manner  as  other  administrators 
are  required  to  do.    En.  March  U,  1872. 

CalJtep.Cit.  69,  241. 

Prob.  Act,  sec.  94.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448. 
Account  of  administrator,  etc.:  Post,  Bees.  1622  et  seq^ 


ARTICLE  ynL 

WIIiLS      FOUND      AFTER      LETTERS      OF      ADMINISTRATIOn 
GRANTED,  AND  MISCELLANEOUS  PROVISIONS. 

i  1423.    On  proof  of  will,  after  grant  of  letters  of  •^'"'nMrfttfT. 

letters  revoked. 
S  1424.     Power  of  executor  in  such  a  case.  ' 

8  1426.     Remaining  administrator  or  executor  to  oontlnue  vImb  bli 

colleagues  are  disqualified. 
S  1426.     Who  to  act  when  all  acting  are  incompetent. 

9  1427f    Executor  or   administrator  may  resign,   when.     Oomt  to 

appoint  successor.     Liability  of  outgoer. 
9  1428.     All  acts  of  executor,  etc.,  yalld  until  his  power  la  revoked. 
fi  1429.    Transcript  of  court  minutes  to  be  evidenoo. 

§  1423.  On  proof  of  will,  after  grant  of  letters  of  admin- 
istration, letters  revoked.  If,  after  granting  letters  of  ad- 
ministration on  the  ground  of  Intestacy,  a  will  of  the  de- 
cedent is  duly  proved  and  allowed  by  the  court,  the  letters 
of  administration  must  be  revoked,  and  the  power  of  the  ad- 
ministrator ceases,  and  he  must  render  an  account  of  his 
administration  within  such  time  as  the  court  shall  direct 
En.  March  11,  1872. 

Prob.  Act,  sec.  98.  En.  April  22,  1850.  Rep.  1861,  48i. 
En.  1851.  448. 

Account  of  administration:    Sees.  1622  ei  sea* 
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§  1424.  Power  of  executor  In  such  a  case.  In  such  case, 
the  executor  or  the  administrator  with  the  will  annexed  is 
entitled  to  demand,  sue  for,  recover  and  collect  all  the 
rights,  goods,  chattels,  debts  and  effects,  of  the  decedent 
remaining  unadministered,  and  may  prosecute  to  final  Judg- 
ment any  suit  commenced  by  the  administrator  before  the 
revocation  of  his  letters  of  administration.  En.  March  11, 
1872. 

Prob.  Act,  sec.  99.  En.  April  22,  1860.  Rep.  1851,  489. 
Bn.  1851,  448. 

§  1425.  Remaining  administrator  or  executor  to  continue 
when  hit  colleagues  are  disqualified.  In  case  any  one  of 
several  executors  or  administrators  to  whom  letters  are 
granted,  dies,  becomes  lunatic,  is  convicted  of  an  infamous 
crime,  or  otherwise  becomes  incapable  of  executing  the 
trust;  or  in  case  the  letters  testamentary  or  of  adminis- 
tration are  revoked  or  annulled,  with  respect  to  any  one 
executor  or  administrator,  the  remaining  executor  or  ad- 
ministrator must  proceed  to  complete  the  execution  of  the 
will  or  administration.    En.  March  11,  1872. 

Cal.Rep.Clt.  68,  283;  89,  218;  108,  488. 

Prob.  Act,  sec.  96.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

CalJlep.Cit.  20,  811. 

( 1426.  Who  to  act  when  all  acting  are  incompetent. 
If  all  such  executors  or  administrators  die  or  become  in* 
capable,  or  the  power  and  authority  of  all  of  them  is  re- 
voked, the  court  must  issue  letters  of  administration,  with 
the  will  annexed  or  otherwise,  to  the  widow  or  next  of  kin, 
or  others,  in  the  same  order  and  manner  as  is  directed  in 
relation  to  original  letters  of  administration.  The  admin- 
istrators so  appointed  must  give  bond  in  the  like  penalty, 
with  like  sureties  and  conditions,  as  hereinbefore  re- 
quired of  administrators,  and  shall  have  the  like  power 
and  authority.    En.  March  11,  1872.    Am'd.  1880^  83. 

CaLRep.Clt.  68,  283;  98,  218;  108,  488;  112,  16. 

Prob.  Act,  sec.  97.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

Cal.R«p.Cit.  82,  441. 
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Letters  of  administration — order  and  manner  of  grant- 
ing: Ante,  sees.  1366  et  seq.;  with  will  annexed;  Ante,  sec. 
1356. 

Oath  and  bond:  Ante,  sees.  1387-1407. 

Power  and  authority:   Post,  sees.  1681  et  seq. 

§  1427.  Executor  or  administrator  may  resign,  when. 
Court  to  appoint  successor.  Liability  of  outgoer.  Any 
executor  or  administrator  may,  at  any  time,  by  writing, 
filed  in  the  superior  court,  resign  his  appointment,  having 
first  settled  his  accounts  and  delivered  up  all  the  estate 
to  the  person  whom  the  court  shall  appoint  to  receive  the 
same.  If,  however,  by  reason  of  any  delays  in  such  set- 
tlement and  delivery  up  of  the  estate,  or  for  any  other 
cause,  the  circumstances  of  the  estate  or  the  rights  of  those 
interested  therein  require  It,  the  court  may,  at  any  time  be- 
fore settlement  of  accounts  and  delivering  up  of  the  estate 
Is  completed,  revoke  the  letters  of  such  executor  or 
administrator,  and  appoint  in  his  stead  an  administrar 
tor,  either  special  or  general,  In  the  same  manner  as 
is  directed  in  relation  to  original  letters  of  administratian. 
The  liability  of  the  outgoing  executor  or  administrator,  or 
of  the  sureties  on  his  bond,  shall  not  be  in  any  manner 
discharged,  released,  or  affected  by  such  api>ointment  or 
resignation.    En.  March  11,  1872.    Am'd.  1880,  83. 

CaI.Rep.Cit.  70,  842;  78,  684;  80.  16;  127.  462. 

Prob.  Act,  sec.  100.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1861,  448.    Am'd.  1868,  106. 

§  1428.  All  acts  of  executor,  etc.,  valid  until  his  power  Is 
revolced.  All  acts  of  an  executor  or  administrator  as  such* 
before  the  revocation  of  his  letters  testamentary  or  of  ad- 
ministration, are  as  valid  to  all  intents  and  purposes  as  if 
such  executor  or  administriator  had  continued  lawfully 
to  execute  the  duties  of  his  trust.    En.  March  11,  1872. 

Prob.  Act,  sec.  101.  En.  April  22,  1860.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Clt.  20,  811. 

§  1429.  Transcript  of  court  minutes  to  be  evidence. 
A  transcript  from  the  minutes  of  the  court,  showing  the 
appointment  of  any  person  as  executor  or  administrator. 
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together  with  the  certificate  of  the  clerk  under  his  hand  and 
the  seal  of  his  court,  that  such  person  has  given  bond  and 
heen  qualified,  and  that  letters  testamentary  or  of  ad- 
ministration have  been  Issued  to  him  and  have  not  been 
revoked  shall  have  the  same  effect  in  evidence  as  the  let* 
ters  themselves.    En.  March  11,  1872. 

Prob.  Act,  sec  102.    En.  April  22,  1850.    Rep.  1861»  489. 
Sn.  1851,  448. 
Letters  and  bonds  recorded:    Ante,  sec  1887. 


ARTICLE    DL 

DISQUAIilFIOATION    OF    JUDGBS    AND    TRANSFERS    OF    AD- 
MINISTRATIONS. 

il480.    When  Judg«  not  to  acL 
1481.     Transfer  of  probate  matters  to  adjoining  county. 
1482.    Transfer  not  to  change  rlgbt  to  administer.     Re-traaiftr, 
how  made, 
f  1488.    When  proceedings  to  be  returned  to  original  court. 

1 1430.  When  Judge  not  to  act.  No  will  shall  be  admitted 
to  probate,  or  letters  testamentary  or  of  administration 
granted  before  any  Judge  who  is  Interested  as  next  of  kin 
to  the  decedent,  or  as  a  legatee  or  devisee  under  the 
win»  or  when  he  is  named  as  executor  or  trustee  in  the 
will,  or  is  a  witness  thereto,  or  Is  in  any  other  manner 
interested  or  disqualified  from  acting.  En.  March  11, 1872. 
Am'd.  1880,  88. 

Prob.  Act,  sec.  103.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1861,  448.    Am'd.  1864,  869. 

1 1431.  Transfer  of  probate  matters  to  adjoining  county. 
When  a  petition  is  filed  in  the  superior  court,  prasring  for 
admission  to  probate  of  a  will,  or  for  granting  letters 
testamentary  or  of  administration,  or  when  proceedings 
are  pending  in  the  superior  court  for  the  settlement  of 
aa  estate,  and  there  is  no  Judge  of  said  court  qualified  to 
act,  an  order  must  be  made  transferring  the  proceedings 
to  the  superior  court  of  an  adjoining  county,  and  the  clerk 
of  the  court  ordering  the  transfer  must  transmit  to  the  clerk 
of  the  court  .to  which  the  proceedings  are  ordered  to  be 
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transferred  a  certified  copy  of  the  order  and  all  papers 
on  file  in  his  office  in  the  proceedings;  and  thereafter  the 
court  to  which  the  proceeding  is  transferred  shall  exercise 
the  same  authority  and  jurisdiction  over  the  estate,  and  all 
matters  relating  to  the  administration  thereof,  as  if  it  had 
original  Jurisdiction  of  the  estate;  provided,  there  shall  not 
he  any  necessity  for  transferring  such  proceedings,  or 
any  of  them,  when  a  Judge  of  some  other  county  qualified 
to  act  attends  at  the  request  of  the  Judge  of  the  county 
where  such  proceedings  are  pending,  to  hold  court,  to 
conduct  and  to  try  such  proceedings;  and  such  judge, 
when  so  called  upon  to  preside,  shall  exerdse  juriBdiction 
over  any  proceeding  in  the  estate  as  is  exercised  In  other 
cases  under  like  circumstances.  En.  March  11,  1872. 
Am'd.  1880,  84;  1891,  486. 

Proh.  Act,  sec.  104.  Bn.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448.    Am'd.  1864,  369;  1866,  828. 

§  1432.  Transfer  not  to  change  right  to  administer. 
Re-transfer,  how  made.  The  transfer  of  a  proceeding 
from  one  court  to  another  as  provided  for  in  the  preceding 
section,  shall  not  affect  the  right  of  any  person  to  letters 
testamentary  or  of  administration  on  the  estate  transferred, 
but  the  same  persons  are  entitled  to  letters  testamentary 
or  of  administration  on  the  estate,  in  the  order  hereinafter 
provided.  If,  hefore  the  administration  is  closed  of  any 
estate  so  transferred  as  herein  provided,  another  person 
is  elected  or  appointed,  and  qualified  as  judge  of  the  court 
wherein  such  proceeding  was  originally  commenced,  who 
is  not  disqualified  to  act  in  the  settlement  of  the  estate, 
and  the  causes  for  which  the  proceeding  was  transferred  no 
longer  exist,  any  person  interested  in  the  estate  may  have 
the  proceeding  returned  to  the  court  from  which  it  waa 
originally  transferred,  by  filing  a  petition  setting  forth  these 
facts,  and  moving  the  court  therefor.  En.  March  11,  1872. 
Am'd.  1880^  84. 

§  1433.  When  proceedings  to  be  returned  to  original 
court.  On  hearing  the  motion,  if  the  facts  required  by  the 
preceding  section  to  be  set  out  in  the  petition  are  satis- 
factorily shown,  and  it  further  appears  to  the  court  that  the 
convenience  of  parties  interested  would  he  promoted  by 
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such  change,  the  Judge  must  make  an  order  transferring 
the  proceeding  back  to  the  court  where  it  was  originally 
oommenced;  and  the  clerk  of  the  court  ordering  the 
transfer  must  transmit  to  the  clerk  of  the  court  in  which 
the  proceeding  was  originally  commenced,  a  certified  copy 
of  the  order,  and  all  the  original  papers  on  file  in  his  office 
in  the  proceeding;  and  the  court  where  the  proceeding 
was  originally  commenced  shall  thereafter  have  Jurisdic- 
tion and  power  to  make  all  necessary  orders  and  decrees  to 
close  up  the  administration  of  the  estate.  Bn.  March  11» 
1872.     AmU  1880^  84. 


ARTICLE   X 

RBMOVALS  AND  SUSPENSIONS   IN  OHRTAIN  CA8B8. 

f  1486.     Saspenslon  of  powers  of  executor. 

I  1487.    Executor  to  haye  notice  of  hie  suepentlon,  and  to  lM  cited 
to  appear. 

{148&    Any  party  interested  may  appear  on  hearing. 
1489.    Notice  to  absconding  executors  and  admin Istratora, 
1440.     May  compel  attendance. 

f  1436.  Suspension  of  powers  of  executor.  Whenever  a 
judge  of  a  superior  court  has  reason  to  believe,  from  his 
own  knowledge,  or  from  credible  information,  that  any 
executor  or  administrator  has  wasted,  embezzled,  or  mis- 
managed, or  is  about  to  waste  or  embezzle  the  property 
of  the  estate  committed  to  his  charge,  or  has  committed 
or  is  about  to  commit  a  fraud  upon  the  estate,  or  is  incom- 
petent to  act,  or  has  permanently  removed  from  the  state, 
or  has  wrongfully  neglected  the  estate,  or  has  long 
neglected  to  perform  any  act  as  such  executor  or  admin- 
istrator, he  must,  by  an  order  entered  upon  the  minutes 
of  the  court,  suspend  the  powers  of  such  executor  or  ad- 
ministrator, until  the  matter  is  investigated.  En.  March 
II,  1872.    Am'd.  1880,  84. 

Cal.Rep.Cit.     61.  154;     70,  844;     83,  686;     99,  221;  122.  381; 
122,  382;  122,  883;  125,  306;  126,  308;  185,  195;  137,  476. 

Prob.  Act,  sec.  281.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  651. 

CalJtep.Cit.  6,  669. 

Misconduct  of  executor — as  to  inventory:    Post,  sees. 
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1460,  1451;  as  to  exMbit  and  account:  Poet,  sees.  1626, 
1627,  1630. 

Suspension  of  executor,  etc. — done  at  diambers:  Ante* 
sec  166. 

Remoyal  of  executor:  Ante,  sees.  1883  et  seq. 

(  1437.  Executor  to  have  notice  of  his  suspension,  and  to 
be  cited  to  appear.  When  such  suspension  is  made,  noUoe 
thereof  must  be  given  to  the  executor  or  administrator, 
and  he  must  be  cited  to  appear  and  show  cause  why  lils 
letters  should  not  be  revoked.  If  he  fail  to  appear  in  obedi- 
ence to  the  citation,  or,  if  appearing,  the  court  is  satla- 
fled  that  there  exists  cause  for  his  removal,  his  letters 
must  be  revoked,  and  letters  of  administration  granted 
anew,  as  the  case  may  require.    En.  March  11,  1872. 

Cal.Rep.Cit.  70.  844;  122,  882;  125,  806;  125.  808. 
Prob.  Act,  sec.  288.    Bn.  April  22»  1860.    Rep.  1861«  489. 
En.  1861,  448. 
CalJl«p.Cit.  6,  668. 

( 1438.  Any  party  Interested  may  appear  on  hearfng. 
At  the  hearing,  any  person  interested  in  the  estate 
may  appear  and  file  his  allegations  in  writing,  showing  that 
the  executor  or  administrator  should  be  removed;  to  which 
the  executor  or  administrator  may  demur  or  answer,  as 
hereinbefore  provided.  The  issues  raised  must  be  heard 
and  determined  by  the  court    En.  March  11,  1872. 

Oalil«p.Cit.  70.  844;  122,  881;  125,  805. 
Prob.  Act,  sec  284.    En.  April  22,  1860.    Rep.  1861.  489. 
En.  1851,  448. 

( 1439.  Notice  to  absconding  executors  and  admini^ 
trators.  If  the  executor  or  administrator  has  absconded  or 
conceals  himself,  or  has  removed  or  absented  himself  from 
the  state,  notice  may  be  given  him  of  the  pendency  of 
the  proceedings  by  publication,  in  such  manner  as  the 
court  may  direct,  and  the  court  may  proceed  upon  such 
notice  as  if  the  citation  had  been  personally  seired.  EIn. 
March  11,  1872. 

Cal.Rep.Clt.  70.  844;  122.  881. 

Prob.  Act.  sec.  285.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1851,  448.     Am'd.  1861,  662. 

Compare:   Post,  sec.  1630. 
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f  1440.  May  compel  attendance.  In  the  proceedings 
authorized  by  the  preceding  sections  of  this  article,  for 
the  removal  of  an  executor  or  administrator,  the  court  may 
compel  his  attendance  by  attachment,  and  may  compel  him 
to  answer  questions,  on  oath,  touching  his  administration, 
and,  upon  his  refusal  so  to  do,  may  commit  him  until  he 
obey,  or  may  revoke  his  letters,  or  both.  En.  March  11^ 
1872. 

GaLRep.Clt.  61,  164;  83,  586;  122,  881. 

Prob.  Act,  sec  286.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448.    Am'd.  1861,  652. 

Compelling  obedience:  Compare  post,  sees.  1627,  ,1628; 
as  to  contempt:   Ante,  sees.  1209«  1219. 


CHAPTER    IV. 

OF    THB    INVENTORY   AND    COLLECTION    OF    THB    BTFBCTS 

OF  DBCBDBNT8. 

AYttol«  I.    Inyentory,    Appraisement,    and    Poraeeslon    of    Batateb 
tt  1448-1463. 
XL    Bmbeulement    and    Surrender    at   Property    ot   Batateb 
if  1458-1461. 

ARTICLE   L 
nmNTORT,  APPRAISISMBNT,  AND  POSSBSSION  OF  BBTAT& 

S1448.    InTentonr  to  be  returned,  including  the  homestead. 
1444.    Appraisement  and  pay  of  appraisers. 
1446.     Oath  of  appraisers  and  inventory,  how  made. 
1446.    InTentory  to  account  for  moneys.     If  all  money,  no  ap- 
praisement necessary. 
11447.    Bffect  of  naming  a  debtor  executor. 
1448.     Discharge  or  bequest  of  debt  against  executor. 
1449.    To  make  oath  to  inventory. 

{1460.    Letters  may  be  revoked  for  neglect  of  administrator. 
1461.     Inventory  of  after-discovered  property. 
1462.    Administrator  and  executor  to  possess  real  and  personal 
estate, 
f  1468.    Bxecutor  or  administrator  to  deliver  real  estate  to  heirs  or 
devil 


1 1443.  Inventory  to  be  returned.  Including  the  home- 
stead. Every  execator  or  administrator  must  make  and 
retnm  to  the  court,  within  three  months  after  his  appoint* 
menty  a  true  inventory  and  appraisement  of  all  the  estate 
of  the  decedenty  including  the  homestead,  if  any,  which 
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has  come  to  his  possession  or  knowledge.    Bn.  March  11, 
1872.    Am'd.  1880,  85. 

Cal.Rep.Clt.     86.  810;  100,  168;  HI.  434;  111,  468;  112,  895; 

119.  477. 

Prob.  Act,  see.  105.    Bn.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1851,  448. 

CalJlep.Clt.  43,  649*. 

§  1444.  Appraisement  and  pay  of  appraisers.  To  make 
the  appraisement,  the  court  or  a  jadge  thereof  must  ap- 
point three  disinterested  persons  (any  two  of  whom  may 
act),  who  are  entitled  to  receive  a  reasonable  compensation 
for  their  services,  not  to  exceed  five  dollars  per  day,  to  be 
allowed  by  the  court  or  Judge.  The  appraisers  must,  "with 
the  inventory,  file  a  verified  account  of  their  services  and 
disbursements.  If  any  part  of  the  estate  is  in  any  other 
county  than  that  in  which  letters  issued,  appraisers  thereof 
may  be  appointed,  either  by  the  court  or  Judge  having 
jurisdiction  of  the  estate  or  by  the  court  or  Judge  of  such 
other  county,  on  request  of  the  court  or  Judge  having 
Jurisdiction.  No  clerk  or  deputy,  nor  any  person  related 
by  consanguinity  or  affinity  to  or  connected  by  marriage 
or  in  business  with  the  Judge  of  the  court;  shall  be  appoint- 
ed or  shall  be  competent  to  act  as  appraiser  in  any  estate, 
or  matter  or  proceeding  pending  before  such  Judge  or  in 
said  court    En.  March  11,  1872.    Am'd.  1880,  85;  1893,  185. 

Cal.Rep.Clt.  119,  477.. 

Prob.  Act,  sec.  106.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  634. 

Appraisers — duty  as  to  homestead:  Post,  sees.  1476^ 
1486;  appointed  at  chambers:   Ante,  sec.  166. 

Appraiser  accepting  fee  not  allowed,  a  misdemeanor: 
See  Pen.  Ck>de,  sec  653^. 

( 1445.  Oath  of  appraisers  and  Inventory,  how  made. 
Before  proceeding  to  the  execution  of  their  duty,  the  ap- 
praisers, before  any  officer  authorized  to  administer  oaths, 
must  take  and  subscribe  an  oath,  to  be  attached  to  the 
inventory,  that  they  will  truly,  honestly,  and  impartially 
appraise  the  property  exhibited  to  them,  according  to  the 
best  of  their  knowledge  and  ability.  They  must  then  pro- 
ceed to  estimate  and  appraise  the  property;  each  article 
must  be  set  down  separately,  with  the  value  thereof  in 
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dollars  and  cents,  in  figures,  opposite  to  the  articles,  re- 
spectively; the  inventory  must  contain  all  the  estate  of 
the  decedent,  real  and  personal,  a  statement  of  all  debts, 
partnerships,  and  other  interests,  bonds,  mortgages,  notes, 
and  other  securities  for  the  payment  of  money  belonging 
to  the  decedent,  specifying  the  name  of  the  debtor  in  each 
Becurity,  the  date,  the  sum  originally  payable,  the  indorse- 
ments thereon,  (if  any)  with 'their  dates,  and  the  sum 
which,  in  the  judgment  of  the  appraiser,  may  be  collected 
on  each  debt.  Interest,  or  security;  the  Inventory  must 
show,  so  far  as  the  same  can  be  ascertained  by  the  executor 
or  the  administrator,  what  portion  of  the  property  is  com- 
munity property,  and  what  portion  is  the  separate  property 
of  the  decedent    En.  March  11,  1872. 

CalJtep.Clt  68,  616;  68,  896;  119,  477. 

Prob.  Act,  sec.  107.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  634. 

1 1446.  Inventory  to  account  for  moneys.  If  all  money» 
no  appraisement  necessary.  The  Inventory  must  also  con- 
tain an  account  of  all  moneys  belonging  to  the  decedent 
which  have  come  to  the  hands  of  the  executor  or  adminis- 
trator, and  if  none,  the  fact  must  be  so  stated  in  the  Inven- 
tory. If  the  whole  estate  consists  of  money,  there  need 
not  «e  an  appraisement;  but  an  inventory  must  be  made 
and  returned  as  in  other  cases.    En.  March  11,  1872. 

v'al.Rop.Cit.  119,  477. 

Prob.  Act,  sec.  108.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1861,  448.    Am'd.  1866,  765. 

§  1447.  Effect  of  naming  a  debtor  executor.  The  naming 
of  a  person  as  executor  does  not  thereby  discharge  him 
from  any  Just  claim  which  the  testator  has  against  him, 
but  the  claim  must  be  Included  in  the  inventory,  and  the 
executor  Is  liable  for  the  same,  as  for  so  much  money  in 
his  hands,  when  the  debt  or  demand  becomes  due.  En. 
March  11,  1872. 

CalJUp.Clt.  106,  446;  106,  446;  126,  246;  126,  248;  188,  615. 
Prob.  Act,  sec  109.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448. 

§  1448.  Discharge  or  bequest  of  debt  against  executor. 
The  discharge  or  bequest  in  a  will,  of  any  debt  or  demand 

Code  ClT.  Proc— 46. 
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of  the  testator  against  the  executor  named,  or  any  other 
person,  is  not  valid  against  the  creditors  of  the  decedent, 
but  is  a  specific  bequest  of  the  debt  or  demand.  It  must 
be  included  in  the  inventory,  and  if  necessary,  applied  in 
the  payment  of  the  debts.  If  not  necessary  for  that  purpose, 
it  must  be  paid  in  the  same  manner  and  proportion  as  other 
specific  legacies.  En.  March  11,  1872. 
Cal.Rep.Clt.  62,  677. 

Prob.  Act,  sec.  110.    En.  AprU  22,  1860.    Rep.  1861»  489. 

Bn.  1861,  448. 

(  1449.  To  make  oath  to  Inventory.  The  inventory  must 
be  signed  by  the  appraisers,  and  the  executor  or  adminis- 
trator must  take  and  subscribe  an  oath  before  an  officer 
authorized  to  administer  oaths,  that  the  inventory  contains 
a  true  statement  of  all  the  estate  of  the  decedent  which 
has  come  to  his  knowledge  and  possession,  and  particularly 
of  all  money  belonging  to  the  decedent,  and  of  all  Just 
claims  of  the  decedent  against  the  affiant.  The  oath  must 
be  indorsed  upon  or  annexed  to  the  inventory.  Esl  Mareh 
11,  1872. 

Cal.Rep.Clt.  100,  167;  100,  168;  100,  169;  100,  698;  100,  600; 

100,  601;  100.  602;  106,  446. 

Prob.  Act,  sec.  111.    En.  April  22,  1860.    Rep.  1851,  480. 
Bn.  1851,  448.    Am'd.  1861,  636. 

§  1450.  Letters  may  be  revoked  for  neglect  of  admlnio- 
trator.  If  an  executor  or  administrator  neglects  or  refuses 
to  return  the  Inventory  within  the  time  prescribed,  or  with- 
in such  further  time,  not  exceeding  two  months,  which  the 
court  or  judge  shall  for  reasonable  cause  allow,  the  court 
may,  upon  notice,  revoke  the  letters  testamentary  or  of 
administration,  and  the  executor  or  administrator  is  liable 
on  his  bond  for  any  injury  to  the  estate,  or  any  penmi 
interested  therein,  arising  from  such  failure.  Sn.  March  11, 
1872. 

Cal.Rep.Cit.  61,  164;  106.  166;  HI,  484. 

Prob.  Act,  sec  112.    Bn.  April  22,  1850.    Rep.  1851,  489l 
Bn.  1851,  448.    Am'd.  1861,  685. 

§  1461.   Inventory  of  after-discovered  property.  Whenever 
property  not  mentioned  In  an  inventory  that  is  made  and 
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filed,  comes  to  the  possession  or  knowledge  of  an  executor 
or  acbninistrator,  he  must  cause  the  same  to  be  appraised 
in  the  manner  prescribed  in  this  article,  and  an  inventory 
thereof  to  be  returned  within  two  months  after  the  discoy- 
ery;  and  the  making  of  such  inventory  may  be  enforced, 
after  notice,  by  attachment  or  removal  from  office.  En. 
March  11,  1872. 

C&lJtep.Clt.  £8,  616:  61.  164. 

Frob.  Act,  sec.  113.    Bn.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1861,  448. 
SInf creed  by  attachment,  etc:   Compare,  ante,  sec  1440. 

§  1452.  Administrator  and  executor  to  possess  real  and 
personal  estate.  The  executor  or  administrator  is  entitled 
to  the  possession  of  all  the  real  and  personal  estate  of  the 
decedent,  and  to  receive  the  rents  and  forfeits  [profits]  of 
the  real  estate  until  the  estate  is  settled,  or  until  delivered 
over  by  order  of  the  court  to  the  heirs  or  devisees;  and 
must  keep  In  good  tenantable  repair  all  houses,  buildings, 
and  fixtures  thereon  which  are  under  his  control.  The 
heirs  or  devisees  may  themselves,  or  Jointly  with  the  execu- 
tor or  administrator,  maintain  an  action  for  the  possession 
of  the  real  estate,  or  for  the  purpose  of  quieting  title  to 
the  same,  against  any  one  except  the  executor  or  adminis- 
trator; but  this  section  shall  not  be  so  construed  as 
requiring  them  so  to  do.  En.  March  11,  1872.  Am'd. 
1880,  85. 


CaLR^.Clt     62,850;     64,122 


67,  329 

91.  662 

110,  501 

186,     84 


69.  158;     80,  260 

98,  103;     98.  266 

110,  675 ;  112.  399 

186,  635 ;  137,  174 


67,  888;     67.  469;     61.  600; 

81,130;  83.293;  86.  16T; 
100.  168 ;  105.  183 ;  107.  694 ; 
126.  484:  131.  671;  134.  83; 
137,  356. 


Piob.  Act,  sec.  114.    En.  April  22,  1850.     Rep.  1851,  489. 

En.  1851,  448. 

Cftl.Rep.Clt.     20.627:     26.128;     29.373;     29,614;     81,604; 
81,616;     81,618;     42.468;     67.387. 

Authority  of  executors:  Ante,  sec.  1355. 

Possession  of  estate:  Post,  sec.  1581;  when  that  of 
heirs,  etc:  Post,  sec.  1581;  as  to  partnership  property: 
Post,  sec.  1585. 

Until  delivered  to  heirs:   Post,  sec.  1453. 

Action  by  executor,  etc.:  Post,  sees.  1458,  1681,  1582 
et  seq. 
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§  1453.  Executor  or  administrator  to  deliver  real  estate 
to  heirs  or  devisees.  Unless  it  satisfactorily  appear  to  the 
court  that  the  rents,  issues,  and  profits  of  the  real  estate 
for  a  longer  period  are  necessary  to  be  received  by  the 
executor  or  administrator,  wherewith  to  pay  the  debts  of 
the  decedent,  or  that  it  will  probably  be  necessary  to  s^ 
the  real  estate  for  the  payment  of  such  debts,  the  court,  at 
the  end  of  the  time  limited  for  the  presentation  of  ^tatimu 
against  the  estate,  must  direct  the  executor  or  adminis- 
trator to  deliver  possession  of  all  the  real  estate  to  the 
heirs-at-law  or  devisees.   En.  March  11, 1872.  Am'd.  18S0,  85. 

Cal.Rep.Cit.  67,  469;  86,  167;  107,  694;  186,  418. 


ARTICLE   IL 

BMBBZZIiBMHINT   AND    SURRENDER    OF    PROPBRTT    OF    THB 

ESTATE. 

§  1458.    Bmbeullng  «8tate  before  grant  of  letters  teetamentary. 
fi  1469.     Citation  to  persona  suspected  to  liaye  embezsled  estate,  etcu 
§  1460.     Refusal  to  obey  citation,  penalty  for,   and   for  embeaxl*- 

ment.     May  be  compelled  to  dlectose  by  ImprisoaniflBt. 

Liable  for  double  damages.  * 

§  1461.    Persons  intrusted  with  estate  of  decedent  may  1m  eitad  fee 

accoimt. 

§  1458.  Embezzling  estate  before  oi'Ant  of  letters  ti^sta- 
mentary.  If  any  person,  before  the  granting  of  letters 
testamentary  or  of  administration,  embezzles  or  alienates 
any  of  the  moneys,  goods,  chattels,  or  effects  of  a  decedent, 
he  .is  chargeable  therewith  and  liable  to  an  action  by  the 
executor  or  administrator  of  the  estate,  for  double  the 
value  of  the  property  so  embezzled  or  alienated,  to  be 
recovered  for  the  benefit  of  the  estate.  Bn.  Ifarch  11« 
1872. 

Cal.Rep.Cit.  68,  416;  61,  164;  106,  606;  106,  608. 

Prob.  Act,  sec.  116.    En.  April  22,  1860.    Rep.  1861.  488. 

En.  1861,  448. 

Cal.Rep.Cit.    29,  610;     29,  611;     29,  618;     80, 118;  106,  607; 
105,  608. 

Action  by  executors,  etc.— generally:    8ec  1462,  ante; 
sees.  1460,  1581  et  seq.,  post. 

(  1459.    Citation  to  persons  suspected  to  have  embezzled 
estate,  etc.    If  any  executor,  administrator,  or  other  person 
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interested  in  the  estate  of  a  decedent,  complains  to  the 
superior  court,  or  a  Judge  thereof,  on  oath,  that  any  person 
is  suspected  to  have  concealed,  embezzled,  smuggled,  con- 
veyed away,  or  disposed  of  any  moneys,  goods,  or  chattels 
of  the  decedent,  or  has  in  his  possession  or  knowledge  any 
deeds,  conveyances,  bonds,  contracts,  or  other  writings, 
which  contain  evidences  of  or  tend  to  disclose  the  right, 
title,  interest,  or  claim  of  the  decedent  to  any  real  or 
personal  estate,  or  any  claim  or  demand,  or  any  lost  will, 
the  said  court  or  Judge  may  cite  such  person  to  appear 
before  such  court,  and  may  examine  him  on  oath  upon  the 
matter  of  such  complaint.  If  such  person  is  not  in  the 
county  where  the  decedent  dies,  or  where  letters  have  been 
granted,  he  may  be  cited  and  examined  either  before  the 
superior  court  of  the  county  where  he  is  found,  or  before 
the  superior  court  of  the  county  where  the  decedent  dies, 
or  where  letters  have  been  granted.  But  if,  in  the  latter 
case,  he  appears  and  is  found  innocent  his  necessary 
expenses  must  be  allowed  him  out  of  the  estate.  £n. 
March  11,  1872.    Am'd.  1880,  86. 

Cal.Rep.Clt.     61.  jl64 ;     71.  269 ;     71,  271 ;     71,  272 ;     72,     24 ; 
94.  849;  100.  864;  105,  604;  105.  608;  105,  613;  105.  614; 
105,  618;  116,  451. 

Prob.  Act,  sec.  117.    En.  April  22,  1850.    Rep.  1851,  489. 

-Ea.  1851,  448. 

Cal.Rep.Cit.  106,  607. 

1 1460.  Refusal  to  obey  citation,  penalty  for,  and  for 
embezzlement.  May  be  compelled  to  disclose  by  Imprison- 
ment. Liable  for  double  damages.  If  the  person  so  cited 
refuses  to  appear  and  submit  to  an  examination,  or  to 
answer  such  interrogatories  as  may  be  put  to  him,  touching 
the  matters  of  the  complaint,  the  court  may,  by  warrant 
for  that  purpose,  commit  him  to  the  county  jail,  there  to 
remain  in  close  custody  until  he  submits  to  the  order  of 
the  court,  or  is  discharged  according  to  law.  If,  upon  such 
examination,  it  appears  that  he  has  concealed,  embezzled, 
smuggled,  conveyed  away,  or  disposed  of  any  moneys, 
goods,  or  chattels  of  the  decedent,  or  that  he  has  in  his 
possession  or  knowledge  any  deeds,  conveyances,  bonds, 
contracts,  or  other  writings  containing  evidences  of  or 
tending  to  disclose  the  right,  title,  interest,  or  claim  of 
the  decedent  to  any  real  or  personal  estate,  claim,  or 
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demand,  or  any  lost  will  of  the  decedent,  the  court  may 
make  an  order  requiring  such  person  to  disclose  his  knowl- 
edge thereof  to  the  executor  or  administrator,  and  may 
commit  him  to  the  county  Jail,  there  to  remain  until  thm 
order  is  complied  with,  or  he  is  discharged  according  to 
law;  and  all  such  interrogatories  and  answers  must  be  in 
writing,  signed  by  the  party  examined,  and  filed  in  tiie 
court  The  order  for  such  disclosure  made  upon  such 
examination  shall  be  prima  facie  evidence  of  the  rl^lit  of 
the  executor  or  administrator  to  such  property  in  any  action 
brought  for  the  recovery  thereof;  and  any  Judgment  recov- 
ered therein  must  be  for  double  the  value  of  the  propei-ty 
as  assessed  by  the  court  or  Jury,  or  for  return  of  the  property 
and  damages  in  addition  thereto,  equal  to  the  value  of  sucli 
property.  In  addition  to  the  examination  of  the  party» 
witnesses  may  be  produced  and  examined  on  either  side. 
En.  March  11,  1872.    Am'd.  1873-4,  360;  1880,  86. 

Cal.Rep.Cit.     71.  271;     71,  272;     94,  849;     98,  643;  106.  e04: 
105,  605;  105.  608;  105.  613;  106,  614;  106,  618. 

Prob.  Act,  sec.  118.    En.  April  22,  1850.    Rep.  1861»  489. 
Bn.  1851,  448.    Am'd.  1860,  357;  1861,  635. 
CalJtep.Cit.  106.  607. 

Contempt:   Sees.  1209,  1219. 

1 1461.  Persont  intrusted  with  estate  of  decedent  mmy 
be  cited  to  account.  The  superior  court,  or  a  Judge  thereof, 
upon  the  complaint,  on  oath,  of  any  executor  or  administra- 
tor, may  cite  any  person  who  has  been  intrusted  with  any 
part  of  the  estate  of  the  decedent,  to  appear  before  sucih. 
court,  and  require  him  to  render  a  full  account,  on  oatli, 
of  any  moneys,  goods,  chattels,  bonds,  accounts,  or  other 
property  or  papers  belonging  to  the  estate,  which  hare 
come  to  his  possession  in  trust  for  the  executor  or  admin- 
istrator, and  of  his  proceedings  thereon;  and  if  the  peraoa 
so  cited  refuses  to  appear  and  render  such  acooant,  the 
court  may  proceed  against  him  as  proTided  in  the  preoedinc 
section.    En.  March  11,  1872.    Am'd.  1880,  87. 

Cal.Rep.Clt.     68.416;     61,164;     71,269;     71,271;     Tl,  272z 
100,  864;  106,  606;  106,  608;  116,  461.  ^         • 

Prob.  Act,  sec  119.    Bn.  April  22,  1850.    Rep.  1851,  489. 
lOn.  1851,  448. 

CaLa8p.Clt.  88,  520;  47,  170;  67.  888;  106.  «07^ 
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CHAPTER   V. 

OF    THH    PROVISION   FOR    THE    SUPPORT    OF    THB    FAMILY, 

AND  OF   THB  HOMBSTBAD. 

▲rUcto  I.     Of  the  Provision  tor  the  Support  ot  thft  Family,  88 1464- 

1470. 
II.      Of  the  Homestead.  88  1474-1486. 


ARTICLE   I. 

OP    THB    PROVISION   FOR    THB    SUPPORT    OF   THB    FAMILY. 

8  1464.  Widow  and  minor  children  may  remain  in  decedent's  house^ 

etc. 
8  1466.     All  property  exempt  from  execution  to  be  set  apart  for  usa 

of  family. 
8  146ft.     May  make  extra  allowance. 
I  1467.     Payment  of  allowance. 
\  1468.     Property  set  apart,  how  apportioned  between  widow  and 

children. 
8  1460.     AdminlBtration  when  estate  does  not  exceed  $1»500.00 
8  1470.     When  all  property  other  than  homestead  to  go  to  children. 

1 1464.  Widow  and  minor  children  may  remain  in  dece- 
dent's housey  etc.  When  a  person  dies,  leaving  a  widow 
or  minor  children,  the  widow  or  children,  until  letters  are 
granted  and  the  inventory  is  returned,  are  entitled  to 
remain  in  iK)S8e8sion  of  the  homestead,  of  all  the  wearing 
apparel  of  the  family,  and  of  all  the  household  furniture  of 
the  decedent,  and  are  also  entitied  to  a  reasonable  pro- 
vision for  their  support,  to  he  allowed  by  the  superior 
court,  or  a  Judge  thereof.  £n.  March  11,  1872.  Am'd. 
1880,  87. 

Cal.Rep.Cit.     88,  826;  100.  170;  100,  698;  106,  480;  106,  482; 
117,  612;  118,  187;  131,       4. 

Prob.  Act,  sec.  120.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  29,  613. 

f  1466.  All  property  exempt  from  execution  to  be  set 
apart  for  use  of  family.  Upon  the  return  of  the  inyentory, 
or  at  any  subsequent  time  during  the  administration,  the 
court  may,  on  Its  own  motion,  or  on  petition  therefor,  set 
apart  for  the  use  of  the  surrlving  husband  or  wife;  or,  in 
case  of  his  or  her  death,  to  the  minor  children  of  the 
decedent,  all  the  property  exempt  from  execution.  Including 
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the  homestead  selected,  designated,  and  recorded;  provided 
such  homestead  was  selected  from  the  common  property, 
or  from  the  separate  property,  of  the  persons  selecttng  or 
Joining  in  the  selection  of  the  same.  If  none  n&s  been 
selected,  designated,  and  recorded,  or  in  case  the  homestead 
was  selected  by  the  suryivor  out  of  the  separate  property 
of  the  decedent,  the  decedent  not  having  joined  tliereln, 
the  court  must  select,  designate,  and  set  apart,  and  cause 
to  be  recorded,  a  homestead  for  the  use  of  the  sorvivins 
husband  or  wife  and  the  minor  children;  or  if  there  be  no 
surviving  husband  or  wife,  then  for  the  use  of  tne  minor 
children,  in  the  manner  provided  in  article  two  of  this 
chapter,  out  of  the  common  property,  or  if  there  be  no 
common  property,  then  out  of  the  real  estate  belonglzis  to 
the  decedent    En.  March  11,  1872.    Am'd.  1880,  87. 

47,  80 :  60,  641 
63,  87;  65,  86 
72,  697 ;  78.  587 


Gal.Rep.Cit. 

54.  227 

72.  684 

76,  228 

81,  244 

86,  153 

96,  438 

100,  604 

114,  84 

121.  664 

128,  888 


77,  644 ;  78,  476 

81,  680 ;  81,  681 

86,164;  93,619 

98,  480 ;  99,  450 

104.  100 ;  106,  430 

117,  854;  117.  512 

122,  830 ;  122,  487 

128,  887;  128,  678 


:    50. 

646; 

:    66, 

87; 

;    73. 

691; 

;    78. 

484; 

:    81, 

583; 

:    94. 

887; 

;  100, 

824; 

:  108, 

467; 

;  120, 

427; 

:  122. 

488; 

;  181. 

4; 

60,  546; 
69,  245; 
74.  616; 
80,  72 ; 
82.  9; 
94,  839; 


53,  719: 

69.  4eo: 

75,  SSI; 
80*  210; 
85,  75; 
94,  840: 


100.  325;  100,  597; 
108,  655;  109,  628: 

121,  854;  121.  653; 

122.  440;  128,  401; 
134.  96. 


Prob.  Act.  sec.  121.    En.  April  22,  1850.    Rep.  1851,  489. 

Bn.  1851,  448.    Am'd.  1861,  636;  1866,  851;  1868,  172;  1S70» 

400. 

Cal.Rep.Cit    29,108;     86.812;     85.818;     85,814;     85»  815: 
86.824;     87,181;     48.642;     45,698.  ' 

Appeal  from  order  setting  apart  homestead,  or  refnaixic 
BO  to  do:   Ante,  sec.  963. 

S  1466.  May  make  extra  allowance.  If  the  amount  set 
apart  be  insufficient  for  the  support  of  the  widow  and  chil- 
dren, or  either,  the  court  or  a  judge  thereof  must  make 
such  reasonable  allowance  out  of  the  estate  as  shall  be 
necessary  for  the  maintenance  of  the  family,  accordinsr  to 
their  circumatances,  during  the  progreaa  of  the  settlement 
of  the  estate,  which.  In  case  of  an  insolyeat  estate,  must 
not  be  longer  than  one  year  after  granting  letters  testa- 
mentary or  of  administration.  Bn.  March  11, 1872.  Am'd. 
1880.  87. 

Cal.Rep.Clt.     67.459;     60.650;     67,860;     78.683;     78»  687; 
78.  689;     77.  644;     98.  619;     96,  488;  100,  170;  100.  825; 
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100,  602 ;  100.  608 ;  100,  605 ;  106,  430  ;  106.  432 ;  108,  467 ; 
114,  79;  117,  512;  122,  488;  122,  440;  128,  888;  131,  4^; 
131,  282. 

Prob.  Act,  sec  122.    En.  April  22,  1850.    Rep.  1851,  489. 
Sn.  1851,  448.    AmU  1861,  636. 
Cal.Rep.Cit  73,  588. 

1 1467.  Payment  of  allowance.  Any  allowance  made  by 
the  court  or  judge,  in  accordance  with  the  proYlsions  of 
this  article,  must  be  paid  in  preference  to  all  other  charges, 
except  funeral  charges  and  expenses  of  administration; 
and  any  such  allowance,  whenever  made,  may,  in  the  dis- 
cretion of  the  court  or  judge,  take  effect  from  the  death  of 
the  decedent    En.  March  11,  1872. 

CaI.R«p.Clt  62,  577;  67,  459;  78,  588. 

Prob.  Act,  sec.  123.    En.  April  22,  1850.    Rep.  1861,  489. 
Bn.  1851,  448.    Am'd.  1861,  636;  1864,  870. 
CalJl9.Cit  29,  872. 

( 1468.  Property  set  apart,  how  apportioned  between 
widow  and  children.  When  property  is  set  apart  to  the  use 
of  the  family,  in  accordance  with  the  provisions  of  this 
Chapter,  if  the  decedent  left  a  widow  or  surviving  husband, 
and  no  minor  child,  such  property  is  the  property  of  the 
widow  or  surviving  husband.  If  the  decedent  left  also  a 
minor  child  or  children,  the  one-half  of  such  property  shall 
belong  to  the  widow  or  surviving  husband,  and  the  remain- 
der to  the  child,  or  in  equal  shares  to  the  children,  if  there 
be  more  than  one.  If  there  be  no  widow  or  surviving  hus- 
band, the  whole  belongs  to  the  minor  child  or  children. 
If  the  property  set  apart  be  a  homestead,  selected  from  the 
separate  property  of  the  deceased,  the  court  can  only  set 
it  apart  for  a  limited  period,  to  be  designated  in  the  order, 
and  the  title  vests  in  the  heirs  of  the  deceased,  subject 
to  such  order.  En.  March  11,  1872.  Am'd.  1873-4,  361; 
1880,  87;  1881,  8. 

Cal.Rep.Clt     60,  542;     65,     87;     73.  698;     73,  694;     74,  617; 

80.    73;     81,680;     82,     10;     86.158;     86.164;     93,293; 

98.  294 :  94,  837 ;  94,  338 ;  94,  389 ;  94,  340 ;  96,  438 ; 
100,  170;  104.  100;  108,  663;  114,  87;  120,  427;  120,  428; 
121,  268;  121,  666;  128.  678. 

Prob.  Act,  seo.  125.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448. 

Gal Jl«p.Cit     29,  104 ;     29.  872 ;     86.  328 ;     86,  824 ;     48,  642 ; 
48,  648. 

Where  widow  has  a  maintenance:  Post,  sec.  1470. 
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1 1469.  Administration  wlien  estate  does  not  exceed 
$1,500.00.  If,  upon  the  return  of  the  inventory  of  the  estate 
of  a  deceased  person,  it  shall  appear  therefrom  that  the 
value  of  the  whole  estate  does  not  exceed  the  sum  of 
fifteen  hundred  dollars,  and  if  there  be  a  widow  or  minor 
children  of  the  deceased,  the  court,  or  a  Judge  thereot 
shall,  by  order,  require  all  persons  interested  to  appear 
on  a  day  fixed,  to  show  cause  why  the  whole  of  said  estate 
should  not  be  assigned  for  the  use  and  support  of  the  family 
of  the  deceased.  Notice  thereof  shall  be  given  and  proceed- 
ings had  in  the  same  manner  as  provided  in  sections  one 
thousand  six  hundred  and  thirty-three,  one  thousand  six 
hundred  and  thirty-five,  and  one  thousand  six  hundred  and 
thirty-eight  of  this  code.  If,  upon  the  hearing,  the  court 
finds  that  the  value  of  the  estate  does  not  exceed  the  sum 
of  fifteen  hundred  dollars,  it  shall,  by  decree  for  that  pur- 
pose, assign  to  the  widow  of  the  deceased,  if  there  be  a 
widow,  if  no  widow,  then  to  the  minor  children  of  the  de- 
ceased, if  there  be  minor  children,  the  whole  of  the  estate, 
subject  to  whatever  mortgages,  liens,  or  incumbrances  thw e 
may  be  upon  said  estate  at  the  time  of  the  death  of  the 
deceased,  after  the  payment  of  the  expenses  of  the  last 
illness  of  the  deceased,  funeral  charges,  and  expenses  of 
administration,  and  the  title  thereof  shall  rest  absolutely 
in  such  widow  or  minor  children,  subject  to  whatever  mort- 
gages, liens,  or  incumbrances  there  may  be  upon  said 
estate  at  the  time  of  the  death  of  the  deceased,  and  there 
must  be  no  further  proceedings  in  the  administration, 
unless  further  estate  be  discovered.  En.  March  11,  1872. 
Am'd.  1875-6,  102;  1880,  88;  1897,  7. 

Cal.Rep.Cit.  67.  459;  63,  404;  64,  261;  100,  170;  116,  680; 
116,  581;  118,  72;  123,  467;  126,  677;  126,  578;  127»  884; 
127,  429;  188,  628. 

Prob.  Act,  sec.  126.    Bn.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Ann'd.  1861,  636. 
Cal.Rep.Clt.  29,  872. 

Act  authorizing  next  of  kin  of  decedent  to  collect  deposit 
in  bank  of  less  than  five  hundred  dollars:  See  post.  Ap- 
pendix, title  Estates  of  Deceased  Persons. 

1 1470.  When  all  property  other  than  homestead  to  go  to 
ohlidren.   If  the  widow  has  a  maintenance  derived  from  her 
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own  property  equal  to  the  portion  set  apart  to  her  by  the 
preceding  sections  of  this  article,  the  whole  property  so 
met  apart,  other  than  the  homestead,  must  go  to  the  minor 
ddldren.    En.  March  11,  1872.    Am'd.  18S0,  88. 

Prob.  Act,  sec  127.    En.  April  22,  I860.    Rep.  1851,  489. 
Bn.  1851,  448. 


I 


ARTICLE   IL 

OF  THB  HOMBSTBAD. 

1474.     Rights  of  survlTor  to  homestead. 

1476.     Selected  and  recorded  homestead  set  off  to  person  entitled. 

Subsisting  Hens  to  be  paid  by  solvent  estate. 
I  1476.     Appraisers   to   carye   out   of   the   original,    exceeding   flye 

thousand  dollars  in  yalue,  a  homestead,  and  report  the 

same. 
I  1477.     Report  of  the  appraisers.     Majority  and  minority,  which 

may  be  confirmed. 
§  1478.     Day  to  be  set  for  confirming  or  rejecting  the  report  of  the 

appraisers.    Appeal, 
f  1479.     If  report  rejected,   other  appraisers  appointed.     If  again 

rejected,  partition  suit  to  be  brought     (Repealed.) 
I  1480.     Instead  of  diyldlng  the  homestead,  who  may  take  a  deed 

thereof  at  appraised  yalue.     (Repealed.) 
i  1481.     If  no  homestead  is  selected  and  recorded  prior  to  death  of 

decedent,  one  may  be  petitioned  for.     (Repealed.) 
f  1482.     Court  to  direct  partition  suit  in  the  district  court,  when. 

Proceedings  thereon.     (Repealed.) 
i  1488.     If  property   Is   common   or   separate,    court  to   cause  ap- 
praisement and  admeasurement  to  be  made.     (Repealed.) 
I  1484.     New    appraisement,    when    ordered.      Instead    of    deeding 

property  at  appraised  value,  publio  sale  to  be  ordered 

when.     (Repealed.) 
I  1486.     Costs,  to  whom  chargeable.     Persons  succeeding  to  rights 

of  homestead  owners  have  all  their  powers  and  rights. 
I  1486.     Certified  copies  of  certain  orders  to  be  recorded. 

1 1474.  Rights  of  survivor  to  homestead.  If  the  home- 
stead selected  by  the  husband  and  wife,  or  either  of  them, 
during  their  coverture,  and  recorded  while  both  were  living, 
was  selected  from  the  community  property,  or  from  the 
separate  property  of  the  person  selecting  or  joining  in  the 
selection  of  the  same,  it  vests,  on  the  death  of  the  husband 
or  wife,  absolutely  in  the  survivor.  If  the  homestead  was 
selected  from  the  separate  property  of  either  the  husband 
or  the  wife,  without  his  or  her  consent,  it  vests,  on  the 
death  of  the  person  from  whose  property  it  was  selected. 
In  his  or  her  heirs,  subject  to  the  power  of  the  superior 
court  to  assign  it  for  a  limited  period  to  the  family  of  the 


H 1476. 1476  PROVISION    FOR    FAMILT.  652 

decedent.  In  either  case  it  Is  not  subject  to  the  paym^At 
of  any  debt  or  liability  contracted  by  or  existing  against 
the  husband  and  wife,  or  either  of  them,  previous  to  or  at 
the  time  of  the  death  of  such  husband  or  wife,  except  as 
provided  in  the  Civil  Code.  En.  March  11,  1872.  Am'd. 
1873-4,  362;  1880,  88. 


Cal.Rep.Cit.  60,  643 ;  62,  297 

80,  209  ;  81,  243 ;  81,  680 

86.  163;  92,  371;  92,  372 

96,  407;  102,  341;  108,  654 

119,  666 ;  121,  653 ;  121,  664 


62,  298;  76,  641 

82,  10 ;  83,  442 

94.  389 ;  96,  403 

113.  81 ;  117.  409 

132.  611;  132.  613. 


79,  11: 

85.  621: 

05.  406; 

118.  300; 


Homestead — ^generally,  and  setting  apart:  Ante,  sec. 
1465. 

§  1475.  Selected  and  recorded  homestead  set  off  to  pei^ 
son  entitled.  Subsisting  liens  to  be  paid  by  solvent  estate* 
If  the  homestead  selected  and  recorded  prior  to  the  death 
of  the  decedent  be  returned  in  the  inventory  appraised  at 
not  exceeding  five  thousand  dollars  in  value,  or  was  pre- 
viously appraised  as  provided  in  the  Civil  Code,  and  sudi 
appraised  value  did  not  exceed  that  sum,  the  superior 
court  must,  by  order,  set  it  off  to  the  persons  in  whom 
title  is  vested  by  the  preceding  section.  If  there  be  sub- 
sisting liens  or  incumbrances  on  the  homestead,  the  claims 
secured  thereby  must  be  presented  and  allowed  as  other 
claims  against  the  estate.  If  the  fund's  of  the  estate  be 
adequate  to  pay  all  claims  against  the  estate,  the  claims 
so  secured  must  be  paid  out  of  such  funds.  If  the  funds  of 
the  estate  be  not  sufficient  for  that  purpose,  the  claims 
so  secured  shall  be  paid  proportionately  with  other  claims 
allowed,  and  the  liens  or  incumbrances  on  the  homestead 
shall  only  be  enforced  against  the  homestead  for  any 
deficiency  remaining  after  such  payment  En.  March  11, 
1872.  Am'd.  1873-4.  362;  1880,  88. 

Cal.Rep.Clt.     54,228;     62,     26;     64,     78;     65,     87;  72.547; 

79,    10;     79,     11;     80,209;     81,580;     83.442;  83.443; 

83,  444;     86,  122;     86.  860;     99,  507;     99,  508;  106.  204; 

109,  67;  109,  68;  109,  69;  109,  428;  109,  429;  112.  266: 
121,  663;  127,  277;  132,  428;  136,  527. 

S  1476.  Appraisers  to  carve  out  of  the  original,  exceed- 
ing five  thousand  dollars  In  value,  a  homestead,  and  report 
the  same.  If  the  homestead,  as  selected  and  recorded,  be 
returned  in  the  inventory  appraised  at  more  than  five 
thousand  dollars,  the  appraisers  must,  before  they  make 
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their  return,  ascertain  and.  appraise  the  value  of  the 
homestead  at  the  time  the  same  was  selected,  and  if  such 
value  exceeded  five  thousand  dollars,  or  if  the  homestead 
was  appraised  as  provided  in  the  Civil  Code,  and  such 
appraised  value  exceeded  that  sum,  the  appraisers  must 
determine  whether  the  premises  can  be  divided  without 
material  injury,  and  if  they  find  that  they  can  be  thus 
divided,  they  must  admeasure  and  set  apart  to  the  parties 
entitled  thereto,  such  portion  of  the  premises,  including 
the  dwelling-house,  as  will  amount  in  value  to  the  sum 
of  five  thousand  dollars,  and  make  report  thereof,  giving 
the  metes,  bounds,  and  full  description  of  the  portion  set 
apart  as  a  homestead.  If  the  appraisers  find  that  the 
premises  exceeded  in  value,  at  the  time  of  their  selection, 
the  sum  of  five  thousand  dollars,  and  that  they  cannot 
be  divided  without  material  injury,  they  must  report  such 
finding,  and  thereafter  the  court  may  make  an  order  for 
the  sale  of  the  premises  and  the  distribution  of  the  pro- 
ceeds to  the  parties  entitled  thereto.  En.  March  11,  1872. 
Am'd.  1873-4,  363. 

Cal.Rep.Cit.  73,  594;  76,  641;  81,  580;  81,  683;  122,  331. 

Appraisement — ^generally:    Ante,  sec.  1444. 

(  1477.  Report  of  the  appraisers.  Majority  and  minority^ 
which  may  be  confirmed.  Any  two  of  the  appraisers  con- 
curring may  discharge  the  duties  imposed  upon  the  three, 
and  make  the  report.  A  dissenting  report  may  be  made 
by  the  third  appraiser.  The  report  must  state  fully  the 
acta  of  the  appraisers.  Both  reports  may  be  heard  and 
considered  by  the  court  in  determining  a  confirmation  or 
rejection  of  the  majority  report,  but  the  minority  report 
must  in  no  case  be  confirmed.    En.  March  11, 1872. 

1 1478.  Day  to  be  set  for  confirming  or  rejecting  the  re- 
port of  the  appraisers.  Appeal.  When  the  report  of  the 
appraisers  is  filed,  the  court  must  set  a  day  for  hearing  any 
objections  thereto,  from  any  one  interested  in  the  estate. 
Notice  of  the  hearing  must  be  given  for  such  time,  and  in 
such  manner  as  the  court  may  direct.  If  the  court  be  satis- 
fied that  the  report  is  correct,  it  must  be  confirmed, 
otherwise  rejected.  In  case  the  report  is  rejected,  the 
court  may  appoint  new  appraisers  to  examine  and  report 

Code  civ.  Proc— 47. 
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upon  the  homestead,  and  similar  proceedings  may  be  hid 
for  the  confirmation  or  rejection  of  their  report  as  upon 
the  first  report    En.  March  U,  1872.    Am'd.  1873-4,  S63. 

S  1479.    En.  March  11,  1872.    Rep.  1878-4,  364. 

f  14«).    Bn.  March  11,  1872.    Rep.  1878-4,  864. 
CalJlq».01t.  M.  451. 

S  1481.    En.  March  11,  1872.    Rep.  1878-4,  864. 
GaUlep.Glt.  47,  80;  72,  696. 

f  1482.    En.  March  11,  1872.    Rep.  1878-4,  364. 

(  1483.    En.  March  11,  1872.    Rep.  1878-4,  864. 

( 1484.    En.  March  11,  1872.    Rep.  1873-4,  364. 
Oal.Rep.Glt.  99,  451. 

f  1485.  Costs,  to  whom  chargeable.  Persons  succeeding 
to  rights  of  homestead  owners  have  all  their  powers  and 
rights.  The  costs  of  all  proceedings  in  the  superior  court 
provided  for  in  this  chapter,  must  be  paid  by  the  estate  ss 
expenses  of  administration.  Persons  succeeding  by  pur- 
chase or  otherwise  to  the  interests,  rights,  and  title  of 
successors  to  homesteads,  or  to  the  right  to  have  home- 
steads set  apart  to  them,  as  in  this  chapter  provided,  have 
all  the  rights  and  benefits  conferred  by  law  on  the  personi 
whose  interests  and  rights  they  acquire.  Ezl  March  II, 
1872.    Am'd.  1880,  89. 

Cal.Rep.Cit.  67,  448;  67,  444;  100,  166;  132.  612;  132.  618. 

S  1486.  Certified  copies  of  certain  orders  to  be  recorded 
A  certified  copy  of  every  final  order  made  in  pursuance  of 
this  article,  by  which  a  report  is  confirmed,  property 
assigned,  or  sale  confirmed,  must  be  recorded  in  the  offlce 
of  the  recorder  of  the  county  where  the  homestead  prop- 
erty Is  situated.    En.  March  11. 1872. 

Certified  copy— rebording:    Post,  sec  1719. 
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CHAPTER  VL 


• 


I 


OF   CLAJUS  AGAINST  THB  BSTATBL 

1490.  Notice  to  oredlton.    Additional  notice. 

1491.  Time  expressed  in  the  notice. 

1482.     Copy  and  proof  of  notice  to  be  filed  and  order  made. 
1488.     Time  within  which  claims  against  an  estate  must  be  pre- 
sented. 

i  1494.    Claims  to  be  sworn  to,  and  when  allowed,  to  bear  sama 

Interest  as  Judgments. 
§  1485.     Superior  Judge  may  present  daim,  and  action  thereon.^ 
t  I486.     Allowance  and  rejection  of  claims, 
i  1497.    ApproTed  claims  or  copies  to  be  filed.     Clalma  secured  by 

liens  may  be  described.    Lost  claims. 
I  1498.    Rejected  claims  to  be  sued  for  within  three  months. 
I  1498.     Claims  barred  by  statute  of  limitations.    When  and  whom 

Judge  may  examine. 

1600.  Claims  must  be  presented  before  suit. 

1601.  Time  of  limitation. 

1602.  Claims  In  action  pending  at  time  of  decease. 
1608.     Allowance  of  claim  in  part. 

1604.  Bflect  of  Judgment  against  executor. 

1605.  Execution  not  to  issue  after  death.     If  one  Is  levied  the 
property  may  be  sold. 

1606.  What  Judgment  is  not  a  lien  on  real  property  of  estate. 

1607.  May  refer  doubtful  claims.     Effect  of  referee's  allowance 
or  rejection. 

I  1608.  Trial  by  referee,  how  confirmed  and  its  effect 

1508.  Liability  of  executor,  etc.,  for  costs. 

1610.  Claims  of  executor,  etc.,  against  estate. 

1611.  Executor  neglecting  to  give  notice  to  creditors,  to  be  re- 

moved. 
§  1612.     Executor  to  return  statement  of  claims. 
I  1613.     Payment  of  Interest-bearing  claims. 
S  1614.    Proceedings  where  claimant  cannot  be  found. 


1 1490.  Notice  to  creditors.  Additional  notice.  Brery 
executor  or  administrator  must,  immediately  after  his 
appointment,  cause  to  be  published  in  some  newspaper  of 
the  county,  if  there  be  one,  if  not,  then  in  such  newspaper 
as  may  be  designated  by  the  court,  a  notice  to  the  creditors 
of  the  decedent,  requiring  all  persons  having  claims  against 
bim  to  exhibit  them,  with  the  necessary  vouchers,  to  the 
executor  or  administrator,  at  the  place  of  his  residence  or 
business,  to  be  specified  in  the  notice.  Such  notice  must  be 
published  as  often  as  the  Judge  or  court  shall  direct,  but 
not  less  than  once  a  week  for  four  weeks.  The  court 
or  judge  may  also  direct  additional  notice  by  publication  or 
posting.  In  case  such  executor  or  administrator  resigns,  or 
is  removed,  before  the  time  expressed  in  the  notice,  his 
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successor  must  give  notice  only  for  the  unexpired  time 
allowed  for  such  presentation.    En.  March  11,  1872. 

Cal.Rep.Cit.     59,    43;     67,639;     79,    12;     88,    88;  106^  668; 
111,  458;  111,  642;  119,  450;  127,  163. 

Prob.  Act,  sec.  128.    En.  April  22,  1850.    Rep.  1851.  iSk 
En.  1851,  448.    Am'd.  1861,  636. 
CalJlep.Cit.  21,  81;  38,  87;  65,  582. 

Publication  of  notice — how  often:    Post,  see.  1705. 
Two  months'  neglect — to  give  notice,  causes  reTocaSloii 
of  letters:    Post,  sec.  1511. 

§  1491.    Time  expressed   in  the  notice.     The  time  ez« 

pressed  in  the  notice  must  be  ten  months  after  its  first 

publication  when  the  estate  exceeds  in  value  the  sum  of 

ten  thousand  dollars,  and  four  months  when  It  does  not 

Bn.  March  11,  1872. 

Cal.Rep.Clt.     69.    48;     77,187;     88,    82;  106,  668;  112.    81: 
119,  451. 

11492.  Copy  and  proof  of  notice  to  be  filed  and  order 
made.  After  the  notice  is  given,  as  required  by  the  pi» 
ceding  section,  a  copy  thereof,  with  the  affidavit  of  due 
publication,  or  of  publication  and  posting,  must  be  filed* 
and  upon  such  affidavit  or  other  testimony  to  the  satisfiko* 
tion  of  the  court,  an  order  or  decree  showing  that  duo 
notice  to  creditors  has  been  given,  and  directing  that  such 
order  or  decree  be  entered  in  the  minutes 'and  reoorded» 
must  be  made  by  the  court.    En.  March  11»  1872. 

Cal.Rep.Clt.  Ill,  643. 

Prob.  Act,  sec.  129.    En.  April  22,  1850.    Rep.  1851.  489. 
Bn.  1851,  448.    Am'd.  1861.  637. 
Affidavit  of  publication  of  notice:    Post,  sees.  2010,  201L 

f  1493.  Time  within  which  claims  against  an  estate 
must  be  presented.  All  claims  arising  upon  contracts, 
whether  the  same  be  due,  not  due,  or  contingent,  most 
be  presented  within  the  time  limited  in  the  notice,  and 
any  claim  not  so  presented  is  barred  forever;  prorid- 
ed,  however,  that  when  it  is  made  to  appear  by  the 
affidavit  of  the  claimant,  to  the  satisfaction  of  the  court, 
or  a  judge  thereof,  that  the  claimant  had  no  notice  si 
provided  in  this  chapter,  by  reason  of  being  out  of  the 
state,  it  may  be  presented  at  any  time  before  a  decree  of 
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distribution  is  entered.    En.  March  11, 1872.    Am'd.  1873-4» 
S64;  1880,  89. 


Gal.Rep.Clt.  62.236;  63,  86 

56,  802:  66,  304;  68,  43 

79,  10 ;  85,  443 ;  86,  440 

86.  168 ;  96,  169 ;  95,  437 

96,  474 ;  96,  476 ;  99,  603 

109,  425;  110,  83;  112,  84 

124,  674;  127,  692;  128,  892 


65,  684 ;  66,  299 ;  66,  300 ; 

66,  631;  72,  18;  77,  187; 
90,  896 ;  92,  436  ;  96,  167  ; 
95,  438 ;  96,  469 ;  96,  470 ; 
99.  507  ;  106,  204 ;  109.  66 ; 

116.  464;  116,  664;  119,  66; 
132,  152. 


Prob.  Act,  sec.  130.  En.  April  22,  1850.  Rep.  1851,  489. 

1851,  448.  Am'd.  1860,  17. 

GaLRep.Cit.  18,  427  ;  18.  430 ;  24.  497 ;  24.  601 ;  84.  264 ; 
42,497;  42,606;  48,494;  45,436;  96,469;  96,470; 
96,  476. 

Claim — action,  none  unless  claim  presented:  Sec.  1500; 
after  rejection:  Sec.  1498;  pending  at  death,  claim  must 
be  presented:  Sec  1502;  affidavit:  Sec.  1494;  allowance 
or  rejection  of:  Sees.  1496-1498,  1503;  contingent:  Sec. 
1648;  executor,  action  by:  Sec.  1510;  judgment  on:  Sees. 
1604, 1509;  interest  on:  Sees.  1494, 1513;  judge  of  superior 
court  may  present:  Sec.  1495;  judgment  against  decedent: 
Sec  1505;  on  mortgage  or  lien:  Sec.  1500;  action  barred 
by  statute:  Sees.  1499,  1501;  examination  by  judge:  Sec. 
1499;  on  mortgage,  or  lien:  Sec.  1500;  reference  of:  Sec. 
1507;  statement  of  claims:    Sec.  1512. 

f  1494.  Claims  to  be  sworn  to,  and  when  allowed,  to 
bear  same  Interest  as  judgments.  Bvery  claim  which  is 
due,  when  presented  to  the  executor  or  administrator, 
must  be  supported  by  the  affidavit  of  the  claimant,  or  some 
one  in  his  behalf,  that  the  amount  is  justly  due,  that  no 
payments  have  been  made  thereon  which  are  not  credited, 
and  that  there  are  no  offsets  to  the  same,  to  the  knowledge 
of  the  affiant  If  the  claim  be  not  due  when  presented,  or 
be  contingent,  the  particulars  of  such  claim  must  be  stated. 
When  the  affidavit  is  made  by  a  person  other  than  the 
claimant,  he  must  set  forth  in  the  affidavit  the  reason  why 
It  is  not  made  by  the  claimant.  The  oath  may  be  taken 
before  any  officer  authorized  to  administer  oaths.  The 
executor  or  administrator  may  also  require  satisfactory 
vouchers  or  proofs  to  be  produced  in  support  of  the  claim. 
If  the  estate  be  insolvent  no  greater  rate  of  interest  shall 
be  allowed  upon  any  claim  after  the  first  publication  of 
notice  to  creditors  than  is  allowed  on  judgments  obtained 
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in  the  superior  court.    Bn.  March  11»  1872.    Am'd.  18784* 
365;  1880,  89. 


Cal.Rep.Git.  62,  577 

72.  18;  86,  860 

108,  166 ;  126,  466 

138,  410 ;  183,  411 


56,464;  66,466;  68,863;  67,  e42; 

91.  606;  92.  436;  96,  470;  96.  471; 

126.  466;  127,  69;  127.  60;  127,  116; 
134,  29;  136.  362. 


Prob.  Act,  sec  181.  En.  April  22,  1850.  Rep.  1851,  489. 

Bn.  1861,  448.  Am'd.  1860,  17;  1861,  637. 

Cal.Rep.Cit.  9,636;  18,427;  18.430;  21,  81;  22,  99; 
27.354;  27.355;  27.357;  42.178;  43.494;  46,160; 
66,679;  66,801;  66,802;  96.470;  96.471. 

Claim  on  mortgage  or  lien:    Post,  sec.  1600. 
Claim  paid  without  affidavit  and  allowance  when  allowed 
executor:     See  post,  sec.  1632. 

§  1495.  Superior  Judge  may  present  claim,  and  action 
thereon.  Any  judge  of  a  superior  court  may  present  a 
claim  against  the  estate  of  a  decedent  for  allowaooe 
to  the  executor  or  administrator  thereof,  and  If  the  ex- 
ecutor or  administrator  allows  the  claim,  he  must  in 
writing  designate  some  other  Judge  of  the  superior  court 
of  the  same  or  an  adjoining  county,  who,  upon  the  pres- 
entation of  such  claim  to  him,  is  vested  with  power 
to  allow  or  reject  it,  and  the  Judge  presenting  such 
claim,  in  case  of  its  rejection  hy  the  executor  or  adminis- 
trator, or  by  such  judge  as  shall  have  acted  upon  it»  has 
the  same  right  to  sue  in  a  proper  court  for  its  recovery  as 
other  persons  have  when  their  claims  against  an  estate  are 
rejected.    En.  March  11,  1872.    Am'd.  1880,  90. 

Cal.Rep.Git  120,  661. 

§  1496.  Allowance  and  rejection  of  claims.  When  a 
claim,  accompanied  by  the  affidavit  required  in  this  chapter, 
is  presented  to  the  executor  or  administrator,  he  must  In- 
dorse thereon  his  allowance  or  rejection,  with  the  day  and 
date  thereof.  If  he  allow  the  claim,  it  must  be  presented 
to  a  Judge  of  the  superior  court  for  his  approval,  who  must 
in  the  same  manner  indorse  upon  it  his  allowance  or  rejec- 
tion. If  the  executor  or  administrator,  or  the  Judge,  refuse 
or  neglect  to  indorse  such  allowance  or  rejection  for  tea 
days  after  the  claim  has  been  presented  to  him,  such 
refusal  or  neglect  may,  at  the  option  of  the  claimant,  be 
deemed  equivalent  to  a  rejection  on  the  tenth  day;  and  If 
the  presentation  be  made  by  a  notary,  the  certiilcate  of 
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such  notary,  under  seal,  shall  be  prima  facie  evidence  of 
such  presentation  and  the  date  thereof.  If  the  claim  be 
presented  to  the  executor  or  administrator  before  the  expi- 
ration of  the  time  limited  for  the  presentation  of  claims, 
the  same  is  presented  in  time,  though  acted  upon  by  the 
eEzecutor  or  administrator,  and  by  the  judge,  after  the 
expiration  of  such  time.  If  the  claim  be  payable  in  a  par- 
ticular kind  of  money  or  currency,  it  shall,  if  allowed,  be 
payable  only  in  such  money  or  currency.  En.  March  U, 
1872.     Am'd.  1873-4,  365;  1880,  90. 

Cal.Rep.Clt.  66,  531;  66,  633;  67,  148;  72.  189;  88.  488; 
88.  486;  116,  668;  127.  188;  127.  475;  128,  478. 

Prob.  Act,  sec.  132.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1861,  448.  Am'd.  1861,  687. 

Cal.Rep.Clt.  6.  670;  18,  427;  18,  430;  29,  872;  84,  226. 

Judge  may  approve  claims  in  chambers:    Ante,  sec.  166. 

(  1497.  Approved  claims  or  copies  to  be  fiied.  Claims  se- 
cured by  liens  may  be  described.  Lost  claims.  Every  claim 
allowed  by  the  executor  or  administrator,  and  approved  by 
a  Judge  of  the  superior  court,  or  a  copy  thereof,  as  herein- 
after provided,  must,  within  thirty  days  thereafter,  be  filed 
in  the  court,  and  be  ranked  among  the  acknowledged  debts 
of  the  estate,  to  be  paid  in  due  course  of  administration. 
If  the  claim  be  foimded  on  a  bond,  bill,  note,  or  any  other 
instrument,  a  copy  of  such  instnmient  must  accompany  the 
claim,  and  the  original  instrument  must  be  exhibited,  if 
demanded,  unless  it  be  lost  or  destroyed,  in  which  case  the 
claimant  must  accompany  his  claim  by  his  affidavit,  con- 
taining a  copy  or  particular  description  of  such  instrument, 
and  stating  its  loss  or  destruction.  If  the  claim,  or 
any  part  thereof,  be  secured  by  a  mortgage,  or  other  lien 
which  has  been  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  the  land  affected  by  it  lies,  it  shall  be  suf- 
ficient to  describe  the  mortgage  or  lien,  and  refer  to  the 
date,  volume,  and  page  of  its  record.  If,  in  any  case,  the 
claimant  has  left  any  original  voucher  in  the  hands  of  the 
executor  or  administrator,  or  suffered  the  same  to  be  filed 
in  court,  he  may  withdraw  the  same  when  a  copy  thereof 
has  been  already,  or  is  then,  attached  to  his  claim.  A  brief 
description  of  every  claim  filed  must  be  entered  by  the 
clerk  in  the  register,  showing  the  name  of  the  claimant. 
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62,416;  67,180;  72.489; 
'96,  475;  109.  357;  112.  79; 
135,  352. 


the  amount  and  character  of  the  claim,  rate  of  interest,  and 

date  of  allowance.    En.  March  11,  1872.    Am'd.  1880.  90. 

Cal.Rep.Cit.  51,  217;  62,  577 
82,  99  ;  85,  141 ;  86,  326 

125,  362 ;  128,  392 ;  133,  299 

Prob.  Act,  sec.  133.  En.  April  22,  1850.  Rep.  1851,  489. 

En.  1851,  448.  Am'd.  1860,  18;  1861,  688. 

Cal.Rep.Cit.   9,636;  18,428;  21,  29;  21,  81;  24.601; 
27,855;  27,856;  29,380;  46.161;  46,816. 

Claims  secured  by  mortgage,  etc:    Post,  sec  1600. 

f  1498.     Rejected   claims  to   be   sued   for  within  three 

months.   When  a  claim  is  rejected  either  by  the  executor  or 

administrator,  or  a  Judge  of  the  superior  court,  the  holder 

must  bring  suit  in  the  proper  court  against  the  executor  or 

administrator  within  three  months  after  the  date  of  its 

rejection,  if  it  be  then  due,  or  within  two  months  after  it 

becomes  due,  otherwise  the  claim  shall  be  forever  barred. 

En.  March  11,  1872.    Am'd.  1880,  ^1. 

Cal.Rep.Cit.     67,  148;     67,  640;     79.  276;     79.  277;  93.  170; 

96,  470;     98,  485;     98.  486;  108,  292;  115,  464;  116,  664; 

116,  666;  124,  574;  127,  116;  127,  193;  127,  460;  129,  478; 

129.  479 ;  132,  457 ;  182,  458 ;  133,  300 ;  133,  301 ;  136,    18. 

Prob.  Act,  sec.  134.  En.  April  22,  1850.  Rep.  1S51,  489. 
En.  1851,  448. 

Cal.Rep.Cit  18,  428;  18.  430;  21.  29;  34.  226;  96.  470. 

Time  for  bringing  suit:     Post,  sec.  1501. 
Statute  of  limitations,  generally:    Ante,  sees.  336463; 
vacancy  in  administration  does  not  affect:    Post,  sec.  1501. 
Time  for  bringing  action  after  death:    Ante,  sec  353. 

f  1499.  Claims  barred  by  statute  of  limitations.  When 
and  whom  judge  may  examine.  No  claim  must  be  allowed 
by  the  executor  or  administrator,  or  by  a  Judge  of  the 
superior  court,  which  is  barred  by  the  statute  of  limita* 
tions.  When  a  claim  is  presented  to  a  Judge  for  his  allow- 
ance, he  may,  in  his  discretion,  examine  the  claimant  and 
others  on  oath,  and  hear  any  legal  evidence  touching  the 
validity  of  the  claim.    En.  March  11,  1872.    Am'd.  1880,  9L 

CaLRep.Clt.     66,190;     66.631;     66.682;     77,  187;  110,    84; 

126,  456;  127.  193;  127,  592;  128,  338;  132,  454;  138,  407. 

Prob.  Act,  sec.  135.    En.  April  22,  1850.    Rep.  1851,  439. 
En.  1851,  448.    Am'd.  1864,  370. 
Cal.Rep.Cit.  2,  386;  18,  428;  56,  802. 
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S  1500.  Claims  must  be  presented  before  suit.  No  holder 
of  any  claim  against  an  estate  shall  maintain  any  action 
thereon,  unless  the  claim  is  first  presented  to  the  executor 
•or  administrator,  except  in  the  following  case:  An  action 
may  be  brought  by  any  holder  of  a  mortgage  or  lien  to 
onforce  the  same  against  the  property  of  the  estate  subject 
thereto,  where  all  recourse  against  any  other  property  of 
the  estate  la  expressly  waived  in  the  complaint,  but  no 
oounsel  fees  shall  be  recovered  in  such  action  unless  such 
claim  be  so  presented.  Bn.  March  11,  1872.  Am'd.  1873-4, 
366;  1875-6,  103. 


CAl.Rep.Cit. 

52. 

235 

;  56, 

299 

;  56, 

302; 

56. 

303 

;  56, 

304 

67.  408 ; 

62. 

26 

;  65. 

575 

;  66, 

531; 

67. 

180 

;  77. 

56 

77,  187 ; 

79, 

10 

;  79, 

12 

:  79. 

410; 

82. 

99 

f     83. 

443 

86.  443 ; 

86, 

327 

;  90. 

395 

;  90. 

396; 

95. 

167  1 

;  95. 

437 

85.  438; 

96. 

469 

;  96, 

473 

;  98, 

486; 

99. 

507 

;  99, 

508 

99,  509 ; 

100. 

553 

;  105. 

47 

;  106. 

204; 

106 

,206 

;  109, 

67 

109,  68; 

109. 

69 

;  110. 

83 

;  110. 

338; 

112. 

78 

;  116. 

357 

119.  66 : 

119. 

67 

;  121, 

656 

;  124. 

231; 

124, 

674 

;  125, 

361 

127,  64; 

127. 

192 

;  127. 

277 

;  129. 

478; 

131. 

673; 

;  132, 

602 

133,  95; 

133. 

98; 

135. 

852; 

136, 

18. 

Prob.  Act,  sec.  136.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

CalJlep.Cit.  6,  893;  18,  428;  21.  29;  24.  601. 

With  respect  to  incumbrances  upon  the  homestead: 
See  sec.  1475,  ante. 

1 1501.  Time  of  limitation.  The  time  during  which  there 
ahall  be  a  vacancy  in  the  administration  must  not  be  in- 
cluded in  any  limitations  herein  prescribed.  Eil  March 
11.  1872. 

GalJlep.Cit.  129,  478. 

Prob.  Act,  sec  137.  En.  April  22,  1850.  Rep.  1851,  489. 
So.  1851,  448. 


f  1502.  Claims  In  action  pending  at  time  of  decease.  If 
an  action  is  pending  against  the  decedent  at  the  time  of 
Mb  death,  the  plaintiff  must  in  like  manner  present  his 
claim  to  the  executor  or  administrator  for  allowance  or 
rejection,  authenticated  as  required  in  other  cases;  and  no 
recovery  shall  be  had  in  the  action  unless  proof  be  made  of 
the  presentations  required.    En.  March  11,  1872. 

79.     11;     89.      4;     96.  437; 


CaLRep.Cit     62.  227 ;     79.     10 
96,  438 ;     99.  608 ;     99.  607 
107.     62;  107.     63;  123,    22 
183,    86;  188,    98. 


99.  608 ;     99.  609 ;  106,  204  ; 
128,  468;  129,  478;  188.     95; 
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Prob.  Act,  sec.  138.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

Cal.Rep.Cit.  27,  865;  42,  132;  42,  134;  60.  42. 

Effect  of  judgment  against  executor:    Post,  sec.  1504. 

f  1503.  Allowance  of  claim  In  part.  Whenever  any  claim 
is  presented  to  an  executor  or  administrator,  or  to  a  Judge, 
and  he  is  willing  to  allow  the  same  in  part,  he  must  state 
in  his  indorsement  the  amount  he  is  willing  to  allow.  If 
the  creditor  refuse  to  accept  the  amount  allowed  in  satia- 
faction  of  his  claim,  he  shall  recover  no  costs  in  any  action 
therefor  brought  against  the  executor  or  administrator, 
unless  he  recover  a  greater  amount  than  that  offered  to  be 
allowed.    En.  March  11,  1872.    Am'd.  1880,  91. 

Cal.Rep.Cit.  85,  142;  112,  88. 

Prob.  Act,  sec.  139.  En.  April  .22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  9,  686;  21,  81. 

§  1504.  Effect  of  Judgment  against  executor.  A  Judg- 
ment rendered  against  an  executor  or  administrator,  upon 
any  claim  for  money  against  the  estate  of  his  testator  or 
intestate,  only  establishes  the  claim  in  the  same  manner 
as  if  it  had  been  allowed  by  the  executor  or  administrator 
and  the  Judge;  and  the  Judgment  must  be  that  the  executor 
or  administrator  pay,  in  due  course  of  administration,  the 
amount  ascertained  to  be  due.  A  certified  transcript  of 
the  original  docket  of  the  Judgment  must  be  filed  among  the 
papers  of  the  estate  in  court.  No  execution  must  issue 
upon  such  Judgment,  nor  shall  it  create  any  lien  upon  the 
property  of  the  estate,  or  give  to  the  Judgment  creditor 
any  priority  of  payment.  En.  March  11,  1872.  AmU 
1880,  91. 

Cal.Rep.Clt.  52,227;  70,185;  74,667;  88,647;  98.  17; 
121.  638;  124,  222;  182,  611;  188,  801;  188,  804;  133,  806; 
138,  306. 

Prob.  Act,  sec  140.  En.  April  22,  1850.  Rep.  1861,  489. 

En.  1851,  448. 

Cal.Rep.Cit.  6,418;  9,127;  9,186;  21,  80;  29.363; 
29.366;  29,368;  29,373;  82,897;  84,226;  38.  87; 
88,878;  46,816;  46,817. 

§  1505.  Execution  not  to  Issue  after  death.  If  one  It 
levied  the  property  may  be  sold.    When  any  Judgment  has 
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been  rendered  for  or  against  the  testator.  Intestate  in  his 
lifetime,  no  execution  shall  issue  thereon  after  his  death, 
except  as  provided  In  section  six  hundred  and  eighty-six. 
A  judgment  against  the  decedent  for  the  recovery  of  money 
must  be  presented  to  the  executor  or  administrator  like 
any  other  claim.  If  execution  is  actually  levied  upon  any 
property  of  the  decedent  before  his  death,  the  same  may  be 
■old  for  the  satisfaction  thereof;  and  the  officer  making  the 
sale  must  account  to  the  executor  or  administrator  for  any 
surplus  in  his  hands.  A  Judgment  creditor  having  a  judg- 
ment which  was  rendered  against  the  testator  or  Intestate 
in  his  lifetime,  may  redeem  any  real  estate  of  the  decedent 
from  any  sale  under  foreclosure  or  execution,  In  like  man- 
ner and  with  like  effect  as  If  the  judgment  debtor  were 
still  Uving.    En.  March  11,  1872.    Am'd.  1873-4,  413. 

Cal.Rep.Cit.     65,  519;     86,  121;     86,  122;     89.  582;  124.  230; 
138,  269;  138,  804;  138,  305;  188,  806. 

Prob.  Act,  sec.  141.    En.  April  22,  1850.    Rep.  1851,  489. 

Bn.  1851,  448.    Am'd.  1861,  638. 

CaUtep.Clt.       9,127;     19,100;     22.    99;     29,878;     87,148; 
88,878;     56,579. 

1 1506.  What  Judgment  is  not  a  lien  on  real  property  of 
estate.  A  judgment  rendered  against  a  decedent,  dying 
after  verdict  or  decision  on  an  issue  of  fact,  but  before 
Judgment  is  rendered  thereon.  Is  not  a  lien  on  the  real 
property  of  the  decedent,  but  is  payable  in  due  course  of 
administration.    En.  March  11, 1872. 

G«LBap.Clt.  124,  280;  124,  232. 

1 1607.  May  refer  doubtful  claims.  Effect  of  referee's 
allowance  or  rejection.  If  the  executor  or  administrator 
doubts  the  correctness  of  any  claim  presented  to  him,  he 
may  enter  into  an  agreement,  in  writing,  with  the  claimant, 
to  refer  the  matter  in  controversy  to  some  disinterested 
person,  to  be  approved  by  the  superior  court,  or  a  judge 
thereof.  Upon  filing  the  agreement  and  approval  of  such 
court  or  judge,  in  the  office  of  the  clerk  of  the  court  for 
the  county  in  which  the  letters  testamentary  or  of  admin- 
istration were  granted,  the  clerk  must  enter  a  minute  of 
the  order  referring  the  matter  in  controversy  to  the  person 
80  selected,  or,  if  the  parties  consent,  a  reference  !nay  be 
had  in  the  court;  and  the  report  of  the  referee^  if  con- 
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firmed,  establishes  or  rejects  the  claim  the  same  aa  If  it  had 
been  allowed  or  rejected  by  the  executor  or  administrator 
and  Judge.    En.  March  11,  1872.    Am'd.  1880,  91. 
CalJlep.Cit  69,  80;  104,  246. 

Prob.  Act»  sec.  142.    En.  April  22,  1850.    Rep.  1851,  481 
gSn.  1851,  448.    Am'd.  1861,  688. 

§  1508.    Trial  by  referee,  how  conffrmed  and  its  effect 

The  referee  must  hear  and  determine  the  matter,  and  make 
his  report  thereon  to  the  court  in  which  his  appointment 
is  entered.  The  same  proceedings  shall  be  had  in  all  re- 
spects, and  the  referee  shall  have  the  same  powers,  be 
entitled  to  the  same  compensation,  and  subject  to  the  same 
control,  as  In  other  cases  of  reference.  The  court  may 
remove  the  referee,  appoint  another  in  his  place,  set  aside 
or  confirm  his  report,  and  adjudge  costs,  as  In  actions 
against  executors  or  administrators,  and  the  Judgment  of 
the  court  thereon  shall  be  as  valid,  and  effectual,  in  all 
respects,  as  if  the  same  had  been  rendered  In  a  suit  com- 
menced by  ordinary  process,    fi^  March  11,  1872. 

CalJtep.Cit.  104,  246;  104,  247. 

Prob.  Act,  sec.  143.    En.  April  22,  1850.    Rep.  1891,  489. 
En.  1851,  448.    Am'd.  1861.  639. 
Reference:    Ante,  sees.  638-646. 

f  1509.  Liability  of  executor,  etc.,  for  costs.  When  a 
Judgment  is  recovered,  with  costs,  against  any  executor  or 
administrator,  he  shall  be  individually  liable  for  such  costs, 
but  they  must  be  allowed  him  in  his  administration  ac- 
counts, unless  it  appears  that  the  suit  or  proceeding  in 
which  the  costs  were  taxed  was  prosecuted  or  defended 
without  Just  cause.    En.  March  11,  1872. 

Cal.Rep.Clt.     88.  572;     98,  478;  108,  268;  126,  871;  128.  887; 
128,  888. 

Prob.  Act,  sec.  144.    Bn.  April  22,  1850.    Rep.  1861,  489. 

En.  1851,  448. 

Cal.Rep.Clt.  46,  288. 

§  1510.    Claims  of  executor^  etc.,  against  estate.    If  the 

executor  or  administrator  la  a  creditor  of  the  decedent,  hli 
slaim  duly  authenticated  by  affidavit  must  be  presented 
for  allowance  or  rejection  to  a  Judge  of  the  superior  court, 
and  its  allowance  by  the  Judge  is  sufficient  evidence  cif  iti 
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correctness,  and  must  be  paid  as  other  claims  in  due 

course  of  administration.    If,  however,  the  Judge  reject  the 

claim,  action  thereon  may  be  had  against  the  estate  by  the 

claimant,  and  summons  must  be  served  upon  the  Judge, 

who  may  appoint  an  attorney,  at  the  expense  of  the  estate, 

to  defend  the  action.    If  the  claimant  recover  no  Judgment, 

he  must  pay  all  costs,  including  defendant's  reasonable 

attorney's  fees,  to  be  fixed  by  the  court    En.  March  11, 

1872.  Am'd.  1880,  92. 

Cal.Rep.Cit.  62.  677;  67,  244;  78,  626;  78,  627;  92,  436; 
121,  637;  121.  638;  125,  361. 

Prob.  Act,  sec.  145.  En.  April  22,  1850.  Rep.  1851,  489. 

Bn.  1851,  448.  Am'd.  1872,  52. 

Cal.Rep.Cit.  21,  81. 

CJlaim:    Ante,  sec  1493. 

)  1511.  Executor  neglecting  to  give  notice  to  creditors^ 
to  be  removed.  If  an  executor  or  administrator  neglects, 
for  two  months  after  his  appointment,  to  give  notice  to 
creditors,  as  prescribed  by  this  chapter,  the  court  must 
revoke  his  letters,  and  appoint  some  other  person  In  his 
Btead,  equally  or  the  next  in  order  entitled  to  the  appoint- 
ment.   En.  March  11,  1872. 

Cal.Rep.Cit  127,  429. 

Prob.  Act,  sec.  146.  En.  April  22,  1850.  Rep.  1851,  489. 
Knl  1851.  448. 

S  1612.  Executor  to  return  statennent  of  clalnns.  At  the 
same  time  at  which  he  is  required  to  return  his  inventory, 
tbe  executor  or  administrator  must  also  return  a  statement 
of  all  claims  against  the  estate  which  have  been  presented 
to  him,  if  so  required  by  the  court,  or  a  Judge  thereof,  and 
from  time  to  time -thereafter  he  must  present  a  statement 
of  claims  subsequently  presented  to  him,  if  so  required  by 
tbe  court,  or  a  Judge  thereof.  In  all  stich  statements  he 
must  designate  the  names  of  the  creditors,  the  nature  of 
each  claim,  when  it  became  due,  or  will  become  due,  and 
whether  it  was  allowed  or  rejected  by  him.  En.  March  11, 
1872.    Am'd.  1880,  92. 

CalJlep.Cit.  67,  640. 

Prob.  Act,  sec.  147.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  9,  686;  21,  82. 
Code  CiT.  Proc— 48. 
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1 1518.  Payment  of  Interest-bearing  claims.  If  there  be 
any  debt  of  the  decedent  bearing  interest,  whether  pre- 
sented or  not,  the  executor  or  administrator  may,  by  order 
of  the  court,  pay  the  amount  then  accumulated  and  unpaid, 
or  any  part  thereof,  at  any  time  when  there  are  sufficient 
funds  properly  applicable  thereto,  whether  said  claim  be 
then  due  or  not;  and  interest  shall  thereupon  cease  to 
accrue  upon  the  amount  so  paid.  This  section  does  not 
apply  to  existing  debts,  unless  the  creditor  consent  to 
accept  the  amount.    Esl  Stats.  1873-4,  366. 

Cal.Rep.Clt.  106,  155;  120,  700. 

Payment  of  debts  of  estate,  generally:  Post,  sees.  1643 
et  seq. 

f  1514.  Proceedings  where  claimant  cannot  be  found. 
Whenever  any  claim  has  been  presented  to  an  executor  or 
administrator,  and  to  the  court,  and  has  been  allowed  and 
approved,  but  the  same  shall  not  have  been  paid,  and  the 
estate  is  in  all  other  respects  ready  to  be  closed,  if  it  be 
made  to  appear  to  the  satisfaction  of  the  court  or  judge,  by 
affidavit,  or  by  testimony  taken  in  open  court,  that  the 
same  cannot  be,  and  has  not  been,  paid  because  the  claim- 
ant cannot  be  found,  the  court  or  judge  shall  make  an 
order  fixing  the  amount  of  said  claim,  with  interest,  if  any, 
and  directing  the  executor  or  administrator  to  deposit  the 
amount  with  the  county  treasurer  of  the  county  in  which 
the  estate  is  being  probated,  who  shall  give  a  receipt  for 
the  same,  and  who  shall  be  liable  upon  his  official  bond 
therefor.  Such  executor  or  administrator  shall  at  once 
make  the  deposit  in  accordance  with  such  order  of  court 
and  shall  forthwith  proceed  to  close  up  and  settle  such 
estate.  Upon  the  final  settlement  of  his  accounts,  the  re- 
ceipt of  such  treasurer  shall  be  received  as  a  proper 
voucher  for  the  payment  of  such  claim,  and  shall  have  the 
same  force  and  effect  as  if  executed  by  such  claimant 
When  the  amount  so  deposited  is  not  claimed  within  five 
years  the  court  or  judge,  upon  such  showing  by  the  affidavit 
of  the  county  treasurer,  must  direct  the  same  to  be  de- 
posited in  the  state  treasury  for  the  benefit  of  such  claim- 
ant, or  his  legal  representative,  to  he  paid  to  him, 
whenever,  within  five  years  after  such  deposit,  proof  to  the 
satisfaction  of  the  state  controller  and  state  treasurer  Is 
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produced  that  he  is  entitled  thereto.  When  so  claimed,  the 
evidence  and  the  joint  order  of  the  controller  and  treasurer 
must  be  filed  by  the  treasurer  as  his  youcher,  and  the 
amount  of  the  claim  paid  to  the  claimant,  or  his  legal 
representative,  on  filing  the  proper  receipt  If  no  one 
claims  the  amount,  as  herein  provided,  the  claim  devolves 
and  escheats  to  people  of  the  state  of  California  and  shall 
be  placed  by  the  state  treasurer  to  the  credit  of  the  school 
fund«  This  section  shall  be  applicable  to  any  and  all 
estates  now  pending  in  which  a  decree  of  final  discharge 
has  not  been  granted.    £2n.  Stats.  1903,  203. 

GaLRep.Clt.  65.  618. 


CHAPTBR  Vn. 

OF  baZjBS  and  convetances  of  propbrtt  of  dboed- 

ENTS. 

Artloto  I.     SalM  in  General,  81  1616-1619. 

II.     Salea  of  Personal  Property,  U  1622-1626. 

III.  Summary  Sales  of  Mlnee  and  Mining  Interests,  U  1629- 

1533. 

IV.  Salea  of  Real  Estate,  Interests  Therein,  and  Confirmation 

Thereof.  {{  1636-1576. 
Y.     Mortgages  and  Leases  of  Real  Estate^  |§  1677-1678. 

ARTICLE  L 
SALES    IN    GENERAL. 


I 


1516.    Estate  chargeable  with  debts.    No  priority. 

1617.  No  sales  valid  except  by  order  of  superior  conrt. 

1618.  Petitions  for  orders  of  sale. 

161S.    But  one  petition,  order,  and  sale  must  be  had  when  tt  Is 
possible  to  do  so. 


§  1516.  Estate  chargeable  with  debts.  No  priority.  All 
the  property  of  a  decedent  shall  be  chargeable  with  the 
payment  of  the  debts  of  the  deceased,  the  expenses  of  ad- 
ministration, and  the  allowance  to  the  family,  except  as 
otherwise  provided  in  this  code,  and  in  the  Civil  Code. 
And  the  said  property,  personal  and  real,  may  be  sold  as 
the  court  may  direct,  in  the  manner  prescribed  in  this 
chapter.  There  shall  be  no  priority  as  between  personal 
and  real  property  for  the  above  purposes.  En.  March  11, 
1872.    Am'd.  1873-4,  367. 

Cal.Rep.Cit.  67,  459 ;  67,  689 ;  120,  92 ;  131,  119 
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Prob.  Act,  sec.  115.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

CaLRep.Cit.  20,  313;  81,  616. 

All  property  chargeable  for  debts,  etc.:  Civ.  Gode»  see. 
1358;  order  of  appropriation:  Civ.  Code,  sec  1369;  and 
see  sees.  1560-1564,  post. 

Personal  and  real  property,  appropriated  without  dis- 
tinction:   Post,  sec.  1563. 

Sold  as  the  court  may  direct:    Post,  sec  1617. 

A  contract  for  the  purchase  of  real  estate  may  be  sold: 
Post,  sees.  1565  et  seq. 

Sale,  executor,  etc.,  cannot  buy  at,  or  be  Interested  Ia: 
Post,  sec.  1576. 

§  1517.    No  sales  valid  except  by  order  of  superior  court 

No  sale  of  any  property  of  an  estate  of  a  decedent  is 

valid  unless  made  under  order  of  the  superior  court,  excQ»t 

as  otherwise  provided  in  this  chapter.    All  sales  must  be 

under  oath  reported  to  and  confirmed  by  the  court  before 

the  title  to  the  property  sold  passes.    En.  March  U,  1872. 

Am'd.  1880,  92. 

Cal.Rep.Clt.     48,  495;     50,     99;     63,    18;  104,  412;  114,  860; 
116,    33 ;  115,  205 ;  131,  164. 

Prob.  Act,  sec.  148.  En.  April  22,  1860.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  639. 

Cal.Rep.Cit  9,  127;  18,  803;  21,  29;  21,  44. 

Valid  sales,  where  property  is  mortgaged:  Post,  see. 
1569. 

§  1518.  Petitions  for  orders  of  sale.  All  petitions  for 
orders  of  sale  must  be  in  writing,  setting  forth  the  facts 
showing  the  sale  to  be  necessary,  and,  upon  the  hearing, 
any  person  interested  In  the  estate  may  file  his  written 
objections,  which  must  be  heard  and  determined.  A 
failure  to  set  forth  the  facts  showing  the  sale  to  be  neces- 
sary will  not  Invalidate  the  subsequent  proceedings,  if  the 
defect  be  supplied  by  the  proofs  at  the  hearing,  and  the 
general  facts  showing  the  necessity  be  stated  in  the  order 
directing  the  sale.    En.  March  U,  1872.    Am'd.  1873-4,  367. 

Prob.  Act,  sec.  149.    En.  April  22,  1860.    Rep.  1861.  489. 

En.  1851.  448. 

Cal.Rfcp.Clt.  9,  636. 
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1 1519.  But  one  petition,  order,  and  sale  must  be  had 
wlien  it  is  possible  to  do  so.  When  it  appears  to  the  court 
that  the  estate  Is  Insolvent,  or  that  It  will  require  a  sale 
of  all  the  property  of  the  estate  of  every  character,  to  pay 
the  family  allowance,  expenses  of  administration,  fad 
debts,  there  need  he  but  one  petition  filed,  but  one  order 
of  sale  made,  and  but  one  sale  had,  except  in  the  case  of 
perishable  property,  which  may  be  sold  as  provided  in 
section  fifteen  hundred  and  twenty-two.  The  court,  when 
a  petition  for  the  sale  of  any  property  for  any  of  the  pur- 
poses herein  named  is  presented,  must  inquire  fully  Into 
the  probable  amount  required  to  make  all  such  payments, 
and  if  there  be  no  more  estate  than  sufficient  to  pay  the 
same,  may  require  but  one  proceeding  for  the  sale  of  the 
entire  estate.  In  such  case  the  petition  must  set  forth  sub- 
stantially the  facts  required  by  section  fifteen  hundred  and 
thirty-seven.  En.  March  11, 1872.  Am'd.  1873-4,  867;  1880,  92. 

Cal.Rep.Cit.  57,  468. 

Orders,  generally,  in  probate  matters:     Post,  sec.  1704. 
One  petition  for  realty,  sale  of  personalty  on:    Post,  sees. 
1536,  1639. 


ARTICLE  n. 

SALES    OF    PERSONAL   PitOPBRTT. 

1622.  Perishable  and  depredating  property  to  be  sold. 

1623.  Order  to  sell  personal  prqperty. 

1624.  Partnership  Interests  and  choses  in  action,  how  sold. 

1625.  Order  of  sale,  what  to  direct  and  what  to  be  first  sold, 
i  1526.  Sale  of  personal  property. 

1 1622.  Perishable  and  depreciating  property  to  be  sold. 
At  any  time  after  receiving  letters,  the  executor,  adminis- 
trator, or  special  administrator  may  apply  to  the  court  or 
Judge  and  obtain  an  order  to  sell  perishable  and  other 
personal  property  likely  to  depreciate  in  value,  or  which 
wiU  incur  loss  or  expense  by  being  kept,  and  so  much 
other  personal  property  as  may  be  necessary  to  pay  the 
allowance  made  to  the  family  of  the  decedent.  The  order 
for  the  sale  may  be  made  without  notice;  but  the  executor, 
administrator,  or  special  administrator  is  responsible  for 
the  property,  unless,  after  making  a  sworn  return  and  on  a 
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proper  showing,  the  court  shall  approve  the  sale.    En. 
March  11,  1872. 

Cal.Rep.Cit.  67,  469;  106,  488;  129,  89. 

Prob.  Act,  sec.  160.    En.  April  22,  1850.    Rep.  1861,  489. 
En.  1851,  448.    Am'd.  1860,  175;  1861,  639. 
Cal.Rep.Cit.  9,  686;  21,  82. 

Petition:    Ante,  sec.  1518. 

Order  for  the  sale:  Post,  sec  1625. 

§  1523.  Order  to  sell  personal  property.  If  claims  against 
the  estate  have  been  allowed,  and  a  sale  of  property  is 
necessary  for  their  payment,  or  for  the  expenses  of  adminis- 
tration, or  for  the  payment  of  legacies,  the  executor  or 
administrator  may  apply  for  an  order  to  sell  so  much  of 
the  personal  property  as  may  be  necessary  therefor.  Upon 
filing  his  petition,  notice  of  at  least  five  days  must  be  given 
of  the  hearing  of  the  application,  either  by  posting  notices 
or  by  advertising.  He  may  also  make  a  similar  applies- 
tion  from  time  to  time,  so  long  as  any  personal  property 
remains  in  his  hands,  and  sale  thereof  is  necessary.  If  it 
appear  for  the  best  interests  of  the  estate,  he  may,  at  any 
time  after  filing  the  inventory,  in  like  manner,  and  after 
giving  like  notice,  apply  for  and  obtain  an  order  to  sell  the 
whole  of  the  personal  property  belonging  to  the  estate, 
whether  necessary  to  pay  debts  or  not.  EhL  March  U,  1872. 
Am'd.  1873-4,  368;  1880^93. 

Cal.Rep.Clt.  67,  469. 

Notice  by  advertising:    Post,  sec  1705. 

§  1524.  Partnership  Interests  and  choses  In  action^  how 
sold.  Partnership  interests  or  Interests  belonging  to  any 
estate  by  virtue  of  any  partnership  formerly  existing,  in- 
terest in  personal  property  pledged,  and  choses  in  action, 
may  be  sold  In  the  same  manner  as  other  personal  prop- 
erty, when  it  appears  to  be  for  the  best  Interest  of  the 
estate.  Before  confirming  the  sale  of  any  partnership  in- 
terest, whether  made  to  the  surviving  partner  or  to  any 
other  person,  the  court  or  Judge  must  carefully  inquire  into 
the  condition  of  the  partnership  affairs,  and  must  examine 
the  surviving  partner,  if  in  the  county  and  able  to  be  prea- 
ent  in  court.    E2n.  March  11, 1872. 

Cal.Rep.CIt  104.  412;  114,  661;  131,  164. 

Partnership  interest:    Post,  sec.  1585. 
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f  1525b  Order  of  sale,  what  to  direct  and  what  to  be 
first  sold.  If  it  appear  that  a  sale  is  necessary  for  the  pay- 
ment of  debts  or  the  family  allowance,  or  for  the  best 
Interest  of  the  estate  and  the  persons  interested  in  the 
property  to  be  sold,  whether  It  is  or  is  not  necessary  to 
pay  the  debts  or  family  allowance,  the  court  or  judge  must 
order  it  to  be  made.  In  making  orders  and  sales  for  the 
payment  of  debts  or  family  allowance,  such  articles  as  are 
not  necessary  for  the  support  and  subsistence  of  the  family 
of  the  decedent,  or  are  not  specially  bequeathed,  must  be 
first  sold,  and  the  court  or  judge  must  so  direct.  £n,  March 
U,  1872.     Am'd.  1873-4,  368. 

Cal.Bep.Cit.  67,  459. 

Prob.  Act,  sec.  161.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1860, 175;  1861,  639. 
Cal.Rep.Clt.  48,  183. 

§  1626.  Sale  of  personal  property.  The  sale  of  personal 
property  must  be  made  at  public  auction  for  such  money 
or  currency  as  the  court  may  direct,  and  after  public 
notice  given  for  at  least  ten  days  by  notices  posted  in  three 
public  places  in  the  county,  or  by  publication  in  a  news- 
paper, or  botli,  containing  the  time  and  place  of  sale,  and 
a  brief  description  of  the  property  to  be  sold,  unless  for 
good  reason  shown  the  court,  or  a  judge  thereof,  orders  a 
priYate  sale  or  a  shorter  notice.  Public  sales  of  such  prop- 
erty must  be  made  at  the  court-house  door,  or  at  the  resi- 
dence of  the  decedent,  or  at  some  other  public  place;  but 
no  sale  sliall  be  made  of  any  personal  property  which  is  not 
present  at  the  time  of  sale,  unless  the  court  otherwise 
order,    fin.  March  11,  1872.    Am'd.  1873-4,  869;  1880,  93. 

Prob.  Act,  sec.  152.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1856,  299;  1861,  640. 

Prob.  Act,  sec.  158.  En.  April  22,  1850.  Rep.  1851,  489. 
BxL  1851,  448.    Am'd.  1861,  640. 
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ARTICLE    in. 

SUMMARY    SALES  'OF    MINES    AND    MINING    INTERBSTS. 

1629.  Mines  may  be  sold,  how. 

1530.  Petition  for  sale,  who  may  file  and  what  to  oontaUu 

1531.  Order  to  show  cause,  how  made  and  on  what  noUoeu 
fi  1532.  Order  of  sale,  when  and  how  made. 
8  1633.  Further  proceedings  to  conform  to  articles  two  and 

§  1529.  Mines  may  be  sold,  how.  When  it  appears  fran 
the  inyentory  of  the  estate  of  any  decedent  that  his  estate 
consists  in  whole  or  in  part  of  mines,  or  interests  in  minet» 
such  mines  or  interests  may  be  sold  under  the  order  of  tht 
court  having  jurisdiction  of  the  estate,  as  hereinafter  pro* 
Tided.    En.  March  11, 1872.    Am'd.  1880,  93. 

CalJlep.Cit.  88,  848;  112,  17&;  116.  681. 

§  1530.  Petition  for  sale,  who  may  file  and  what  to  go» 
tain.  The  executor  or  administrator,  or  any  heir  at  law, 
or  creditor  of  the  estate,  or  any  partner  or  member  of  any 
mining  company,  in  which  Interests  or  shares  are  held  or 
owned  by  the  estate,  may  file  In  the  court  a  petition,  in 
writing,  setting  forth  the  general  facts  of  the  estate  being 
then  in  due  course  of  administration,  and  particularly  de- 
scribing the  mine,  interest^  or  shares  which  it  is  desired  to 
sell,  and  particularly  the  condition  and  situation  of  the 
mines  or  mining  interests,  or  of  the  mining  company  tn 
which  such  interests  or  shares  are  held,  and  the  groondi 
upon  which  the  sale  is  asked  to  be  made.  Bn.  Mardi  11» 
1872.    Am'd.  1880,  98. 

Cal^ep.Cit.  66,  814;  88,  849;  188,  802. 

Petition  for  ssle,  generally:    Ante,  sec  1618. 

§  1531.  Order  to  show  cause,  how  made  and  on.  what 
notice.  Upon  the  presentation  of  such  petition,  the  court, 
or  a  Judge  thereof,  must  make  an  order  directing  aU  pe^ 
sons  interested  to  appear  before  such  court,  at  a  time  and 
place  specified,  not  less  than  four  or  more  than  ten  weeks 
from  the  time  of  making  such  order,  to  show  cause  why  aa 
order  should  not  be  granted  to  the  executor  or  admlnls* 
trator  to  sell  such  mine,  mining  interests,  shares,  or  stocki» 
as  are  set  forth  in  the  petition  and  belonging  to  the  estate. 
A  copy  of  the  order  to  show  cause  most  be  personally 
served  on  all  persons  Interested  in  the  estate,  at  least  tea 
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days  before  the  time  appointed  for  hearing  the  petition,  or 
published  at  least  fonr  successiye  weeks  in  such  newspaper 
as  such  court  or  judge  shall  specify.  If  all  persons  inter- 
ested in  the  estate  signify  in  writing  their  assent  to  such 
sale,  the  notice  may  be  dispensed  with.  En.  March  11. 1872. 
Am'd.  1880,  94. 

Publication  of  notice:    Post,  sec.  1705. 

i  1532*  Order  of  sale,  when  and  how  made.  If,  upon 
bearing  the  petition,  it  appears  to  the  satisfaction  of  the 
court  that  it  is  to  the  interest  of  the  estate  that  such  mining 
property  or  interests  of  the  estate  should  be  sold,  or  that 
an  immediate  sale  is  necessary  in  order  to  secure  the  just 
rights  or  interests  of  the  mining  partners,  or  tenants  in 
common,  such  court  must  make  an  order  authorizing  the 
executor  or  administrator  to  sell  such  mining  interests, 
7nine8»  or  shares,  as  hereinafter  provided.  En.  March  11, 
1872.    Am'd.  1880,  94. 

8  1583.  Further  proceedings  to  conform  to  articles  two 
and  four.  After  the  order  of  sale  is  made,  all  further  pro- 
ceedings for  the  sale  of  such  mining  property,  and  for  the 
notice,  report,  and  confirmation  thereof,  must  be  in  con- 
formity with  the  provisions  of  article  four  of  this  chapter. 
Bn.  March  11,  1872. 

OaLB9.Ctt.  88,  848 ;  112,  178^ 
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ARTICLE   IV. 


BAUD    OF    REAL    ESTATE.    INTERESTS    THEREIN.   AND 
CONFIRMATION    THEREOF. 


1636. 
1637. 
1688. 
1639. 
1640. 
1641. 
1642. 
1643. 
1644. 

I  1646. 

1646. 
1647. 
1648. 
1649. 


I 


1660. 
1661. 
1662. 


1658. 
1664. 
1666. 
1666. 
1657. 
1658. 
S  1669. 
1660. 
1661. 
1662. 
1663. 
1664. 
1666. 
1666. 
1667. 
1668. 
1669. 

I  1670. 


1671. 
1672. 
1678. 
1574. 
1575. 
1676. 


When  executor  or  administrator  may  sell  property. 

Verified  petition  for  sale,  what  to  contain. 

Order  to  persons  interested  to  appear. 

Copy  to  be  served,  assent  given,  or  publication  madeu 

Hearing  after  proof  of  service.     Presentation  of  claims. 

Administrator,  executor,  and  witnesses  may  ba  examiael 

To  sell  real  estate  or  any  part,  when. 

Order  of  sale,  when  to  be  made. 

What  the  order  of  sale  must  contain.     ICay  ba  at  puUfc 

or  private  sale. 
Interested  persons  may  apply  for  order  of  aala     Fom  flf 

petition. 
To  deliver  copy  of  order  to  executor.     (Repealed.) 
Notice  of  sale. 
Time  and  place. 
Private  sale  of  real  estate,  how  madft,  and  notloau    BIA^ 

when  and  how  received. 
Ninety  per  cent  of  appraised  value  muit  be  offerad. 
Purchase  money  on  sale  on  credit,  how  secured. 
Return   of  proceedings  and  hearing.     Setting  aalda  Mia 

Resale. 
May  file  objections,  when  and  who. 

When  order  of  confirmation  is  to  be  made  and  wImk  Mt 
Conveyances. 

Order  of  confirmation,  what  to  state. 
Sale  may  be  postponed. 
Notice  of  postponement. 

Sale  of  real  estate  to  pay  legacies.     (Repealed.) 
Where  payment  of  debts,  etc,  provided  for  by  wUL 
Sale  without  order. 
Where  provision  by  will  Insufllclent. 
Estate  subject  to  debts,  etc. 
Contribution  among  legatees. 
Contract  for  purchase  of  lands  may  be  sold,  bow. 
Conditions  of  sale. 
Purchaser  to  give  bond. 
Executor  to  assign  contract. 
Sales  by  executors  or  adminlsCimtors  of  lands  under  not' 

gage  or  lien. 
The   holder  of  the  mortgage  or  lien  may  pnrchaas  tki 

lands.     His  receipt  to  the  amount  of  his  claim  a  valli 

payment. 
Aiuninistrator  and  executor  liable  for  misconduct  in  Mia 
Fraudulent  sales. 

Limitation  of  actions  for  vacating  salSb  ate. 
To  what  cases  preceding  section  not  to  apply. 
Account  of  sale  to  be  returned. 
Executor,  etc,  not  to  be  purchaser. 


§  1536.  Whien  executor  or  administrator  may  tell  prop- 
erty. When  a  sale  of  property  of  the  estate  is  necessary  to 
pay  the  allowance  of  the  family,  or  the  debts  outstandinf 
as^nst  the  decedent,  or  the  debts,  expenses,  or  chaigei 
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of  administration  or  legacies;  or  when  It  appears  to  the 
satisfaction  of  the  court  that  It  Is  for  the  advantage,  bene- 
fit, and  best  Interests  of  the  estate,  and  those  Interested 
therein  that  the  real  estate,  or  some  part  thereof,  be  sold, 
the  executor  or  administrator  may  sell  any  real  as  well  as 
personal  property  of  the  estate  upon  the  order  of  the  court; 
and  an  application  for  the  sale  of  real  property  may  also 
embrace  the  sale  of  personal  property.  EIn.  March  11, 
1872.    Am'd.  1873-4,  369;  1880,  94;  1893,  212. 

Cal.R6p.Clt     57.459;     83.349;     87,482;     88,584;     88,688: 
112,  178;  120,     92;  129.     87;  131.  670. 

Prob.  Act,  sec.  154.    En.  April  22,  1850.     Rep.  1851,  489. 

Sn.  1851,  448.    Am'd.  1861,  640. 

CaLRep.Clt.     18,576;     16.600;     20,124;     20,818;     22,276; 
36,  690;     48,  193;     60,  406;     66,  682. 

Sale  of  realty,  authorized:  Ante,  sec.  1516;  interest  un« 
der  contracts  may  be  included:  Post,  sec.  1565;  additional 
bond  on:    Ante,  sec.  1389. 

11587.  Verified  petition  for  sale,  what  to  contain.  To 
obtain  such  order  for  the  sale  of  real  property,  he  must 
present  a  yerlfled  petition  to  the  superior  court,  or*  a  Judge 
thereof,  setting  forth  the  amount  of  the  personal  estate 
that  has  come  to  his  hands,  and  how  much  thereof,  if  any, 
remains  nndisposed  of;  the  debts  outstanding  against  the 
decedent,  as  far  as  can  be  ascertained  or  estimated;  the 
amount  due  upon  the  family  allowance  or  that  will  be  due 
after  the  same  has  been  in  force  for  one  year;  the  debts, 
expenses,  and  charges  of  administration  already  accrued, 
and  an  estimate  of  what  will  or  may  accrue  during  the  ad- 
ministration; a  general  description  of  all  the  real  property 
of  which  the  decedent  died  seised,  or  in  which  he  had  any 
interest,  or  in  which  the  estate  has  acquired  any  interest, 
and  the  condition  and  value  thereof,  and  whether  the  same 
be  community  or  separate  property;  the  names  of  the 
legatees  and  devisees,  if  any,  and  the  heirs  of  the  de- 
ceased, so  far  as  known  to  the  petitioner;  and  if  said  order 
for  sale  of  real  estate  is  petitioned  for  on  the  ground  that 
it  is  for  the  advantage,  benefit,  and  best  interests  of  the 
estate  and  those  interested  therein  that  a  sale  be  made,  the 
petition,  in  addition  to  the  foregoing  facts,  must  set  forth 
in  what  way  an  advantage  or  benefit  would  accrue  to  the 
estate  and  those  interested  therein  by  such  sale.    If  any  of 
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the  matters  herein  enumerated  cannot  be  ascertained,  It 
must  be  so  stated  in  the  petition;  but  a  failure  to  set  fiofrth 
facts  hereinbefore  enumerated  will  not  invalidate  th« 
subsequent  proceedings  if  the  defect  be  supplied  by  the 
proofs  at  the  hearing  and  the  general  facts  showing  that 
such  sale  is  necessary  or  that  such  sale  is  for  the  advair 
tage,  benefit,  and  best  interests  of  the  estate  and  those 
Interested  therein  be  stated  in  the  decree.  En.  March  U* 
1872.    Am'd.  1873-4,  870;  1880,  94;  1898,  212. 


Cal.Rep.Clt 

63.  347 

83.  846 

96,  667 

120,  425 

131,  670 


61,  666 ;  66,  814 

66.  889 ;  78.  699 

83.  349;  83.  861 

108.  839 ;  112,  178 

120,  611;  125.  267 

137,  185 ;  137,  186 


;  66, 

816 

;  68, 

17; 

;  78, 

600 

;  82, 

176; 

;  83. 

355 

;  83, 

856: 

;  112, 

180 

;  112. 

268: 

;  125. 

397, 

;  127, 

458: 

;  137, 

187 

;  137, 

188; 

68.  18: 

82.  649; 

85,  152; 

120.  424; 

131,  119: 

137,  189. 


Prob.  Act,  sec.  165.  En.  April  22,  1850.  Rep«  1S51,  489. 

Bn.  1851^  448.  Am'd.  1861,  640. 

Cal.Rep.Cit.  18.676;  16,500;  19,410;  20,124;  20.313; 
20.  814;  83,  666;  86,  690;  86,  691;  60,  406;  64,  197. 

Petition:  Sec.  1518.  If  executor  omits  to  apply,  any 
other  person  may:  Sec.  1545;  stating  facts  in  order:  Post, 
sec.  1704. 

Return  of  sale:    Ante,  sec  1617. 

Summary  sale  of  mine:    Ante,  sees.  1529  et  seq. 

S  1538.  Order  to  persons  interested  to  appear.  If  it  ap- 
pears to  the  court  or  Judge,  from  such  petition,  that  it  is 
necessary,  or  that  it  would  be  for  the  advantage,  benefit, 
and  best  interests  of  the  estate  and  those  Interested  there- 
in, to  sell  the  whole  or  some  portion  of  the  real  estate  for 
the  purposes  and  reasons  mentioned  in  the  preceding  sec- 
tion or  any  of  them,  such  petition  must  be  filed,  and  an 
order  thereupon  made  directing  all  persons  interested  in 
the  estate  to  appear  before  the  court,  at  a  time  and  place 
specified,  not  less  than  four  nor  more  than  ten  weeks  from 
the  time  of  making  such  order,  to  show  cause  why  an  ord^ 
should  not  be  granted  to  the  executor  or  administrator  tar 
the  sale  of  such  estate.  En.  March  11,  1872.  Am'd.  189S, 
213. 

Cal.Rep.Cit.  122,  41;  122.  49;  125,  257;  126,  897. 

Prob.  Act,  sec.  156.  En.  April  22,  1850.  Rep.  1861,  489. 

Bn.  1851,  448.  Am'd.  1861,  641. 

CaI.Rep.Cit.  13,676;  16,600;  16.602;  16  608;  20,124; 
20,  813;  36.  690. 
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§  1539.  Copy  to  be  served,  assent  given,  or  publication 
made.  A  copy  of  the  order  to  show  cause  must  be  per- 
sonally served  on  all  persons  interested  In  the  estate,  any 
seneral  guardian  of  a  minor  so  interested,  and  any  legatee, 
or  devisee,  or  heir  of  the  decedent,  provided  they  are  resi-, 
dents  of  the  county,  at  least  ten  days  before  the  time 
appointed  for  hearing  the  petition,  or  be  published  four 
successive  weeks  in  such  newspaper  in  the  county  as  the 
court  or  judge  shall  direct  If  all  persons  interested  in  the 
estate  Join  in  the  petition  for  the  sale,  or  signify  in  writing 
their  assent  thereto,  the  notice  may  be  dispensed  with, 
and  the  hearing  may  be  had  at  any  time.  En.  March  11, 
1872.     Am'd.  1873-4,  370. 

Cal.Rep.Clt.  84,  446;  100,  402;  122,  41;  122,  49;  12B,  257. 

Prob.  Act»  sec.  157.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448.    Am'd.  1861,  641. 

C&l.Rep.Clt.  20,  124;  38,  54. 

Prob.  Act,  sec.  159.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448.    Am'd.  1861,  641. 

C&l.Rep.Cit.  16,  503;  88,  62;  43,  647;  64.  197;  97,  866. 

>Iotice,  personal  service  of:  See  ante,  sec.  1011;  post, 
sees.  1707-1709,  1710;  publication  of:    Post,  sec.  1705. 

Guardian  when  infant  a  party:  Ante,  sees.  372,  878; 
post,  sees.  1722, 1769. 

§  1640.  Hearing  after  proof  of  service.  Presentation  of 
claims.  The  court,  at  the  time  and  place  appointed  in 
such  order,  or  at  such  other  time  to  which  the  hearing 
may  be  postponed,  upon  satisfactory  proof  of  personal 
service  or  publication  of  a  copy  of  the  order,  by  affidavit  or 
otherwise,  if  the  consent  in  writing  to  such  sale  of  all 
parties  interested  is  not  filed,  must  proceed  to  hear  the 
petition,  and  hear  and  examine  the  allegations  and 
proofs  of  the  petitioners,  and  of  all  persons  interested  in 
the  estate  who  may  oppose  the  application.  All  claims 
against  the  decedent  not  before  presented,  if  the  period  of 
presentation  has  not  elapsed,  may  be  presented  and  passed 
upon  at  the  hearing.    En.  March  11,  1872.    Am'd.  1880,  95. 

0alJt6p.Cit.  62,  415;  84,  446. 

Prob.  Act,  sec  158.    En.  April  22,  1850.    Rep.  1851»  489. 
En.  1851,  448.    Am'd.  1861,  641. 
OalJRep.Cit.  20,  124. 
Code  ClT.  Proc— 49. 
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1 1641.  Administrator,  executor,  and  witnenes  nnay  be 
examined.  The  executor,  administrator,  and  witnesses  may 
be  examined  on  oath  by  either  party,  and  process  to  compel 
them  to  attend  and  testify  may  be  issued  by  the  conrt  or 
judge,  in  the  same  manner  and  with  like  effect  as  in  other 
cases.    En.  March  11, 1872.    Am'd.  18S0,  95. 

Prob.  Act,  sec.  160.    En.  April  22,  1850.     Rep.  1851,  tfS. 
En.  1851,  448. 
Procuring  attendance,  etc:    Post,  sees.  1985  et  seq. 

1 1542.  To  sell  real  estate  or  any  part,  when.  If  ft  ap- 
pears to  the  satisfaction  of  the  court,  or  a  judge  thereoC 
that  it  is  necessary,  or  that  it  is  for  the  advantage,  benefit, 
and  best  interests  of  the  estate  and  those  interested  th^e- 
in,  to  sell  a  part  of  the  real  estate,  and  that  by  a  sals 
thereof  the  residue  of  the  estate,  real  and  personal,  or 
some  specific  part  thereof,  would  be  greatly  injured  or 
diminished  in  value,  or  subjected  to  expense,  or  rendered 
unprofitable,  or  that  after  any  such  sale  the  residue  would 
be  so  small  in  quantity  or  value,  or  would  be  of  such  a 
character  with  reference  to  its  future  disposition  amoog 
their  heirs  or  devisees,  as  clearly  to  render  it  for  the  beet 
interests  of  all  concerned  that  the  same  should  be  sold,  the 
court  may  authorize  the  sale  of  the  whole  estate  or  any 
part  thereof,  as  in  the  Judgment  of  the  court  is  necessary, 
or  for  the  advantage,  benefit,  and  best  interests  of  the 
estate  and  those  interested  therein.  En.  March  11,  1871 
Am'd.  1893,  213. 

Cal.Rep.Clt.  67,  469;  126,  897;  138.  201. 

Prob.  Act,  sec.  161.  En.  April  22,  1850.  Rep.  1861«  481. 
En.  1851,  448.    Am'd.  1861,  642;  1866,  766. 

S  1543.  Order  of  sale,  when  to  be  made.  If  It  appears  to 
the  satisfaction  of  .the  court,  after  a  full  hearing  upon  the 
petition  and  an  examination  of  the  proofs  and  aUegatloBS 
of  the  parties  interested,  that  a  sale  of  the  whole  or  sooie 
portion  of  the  real  estate  is  necessary  for  any  of  the  cansei 
mentioned  in  this  article,  or  that  a  sale  of  the  whole  or 
some  portion  of  the  real  estate  is  for  the  advantage,  benefit, 
and  best  interests  of  the  estate  and  those  interested  there- 
in, or  if  such  sale  be  assented  to  by  all  the  persons  inter 
ested,  an  order  must  be  made  to  sell  the  wholes  or  so 
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much  and  Buch  parts  of  the  real  estate  described  in  the 
petition  as  the  court  shall  judge  necessary,  or  for  the 
advantage,  benefit,  and  best  Interests  of  the  estate  and 
those  Interested  therein.  En.  March  11,  1872.  Am'd.  1893, 
213. 

CalJlep.Clt.  67,  428;  84,  446;  126,  897;  132,  48. 

Prob.  Act,  sec.  162.  En.  April  22,  1860.  Rep.  1851,  489. 
ESn.  1851,  448.    Am'd.  1861,  642. 

Cal.Rep.Clt.  20,  124;  86,  690. 

Order,  need  not  recite  facts:    Post,  see.  1704. 
Personal  estate:    See,  as  to  ordering  a  sale  of  personalty 
on  application  for  sale  of  realty:   Post,  sec  1639. 

f  1544.  What  tKe  order  of  sale  must  contain.  May  be  at 
public  or  private  sale.  The  order  of  sale  must  describe  the 
lands  to  be  sold  and  the  terms  of  sale,  which  may  be  for 
cash,  or  on  a  credit  not  exceeding  one  year,  payable  in 
groaa  or  in  Installments,  and  in  such  kind  of  money,  with 
interest,  as  the  court  may  direct  The  land  may  be  sold  in 
one  parcel  or  in  subdivisions,  as  the  executor  or  adminis- 
trator shall  Judge  most  beneficial  to  the  estate,  unless  the 
court  otherwise  specially  directs.  If  it  appears  that  any 
part  of  such  real  estate  has  been  devised,  and  not  charged 
in  such  devise  with  the  payment  of  debts  or  legacies,  the 
court  must  order  the  remainder  to  be  sold  before  that  so 
deviaed.  Bvery  such  sale  must  be  ordered  to  be  made  at 
imblic  auction,  unless,  in  the  opinion  of  the  court,  it  would 
benefit  the  estate  to  sell  the  whole  or  some  part  of  such 
real  estate  at  private  sale;  the  court  may,  if  the  same  is 
aaked  for  In  the  petition,  order  or  direct  such  real  estate, 
or  any  part  thereof,  to  be  sold  at  either  public  or  private 
sale,  as  the  executor  or  administrator  shall  Judge  to  be 
most  beneficial  for  the  estate.  If  the  executor  or  adminis- 
trator neglects  or  refuses  to  make  a  sale  under  the  order, 
and  as  directed  therein,  he  may  be  compelled  to  sell,  by 
order  of  the  court,  made  on  motion,  after  due  notice,  by 
any  party  Interested.    ESn.  March  11,  1872. 

Cal.Rep.Clt.  56,209;  67,469;  66,132;  76,  260;  120,  426; 
126,  397;  127,  277. 

Prob.  Act,  sec.  163.  En.  April  22,  1850.  Rep.  1851,  489. 

En.  1861,  448.  Am'd.  1861,  642. 

Cal.IUp.Ctt.  20.  124;  81,  606;  81.  616;  81,  618. 

Contents  of  order:    Post,  sec.  1704. 
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§  1545.  Interested  persons  may  apply  for  order  of  sale. 
Form  of  petition.  If  tlie  executor  or  administrator  negiecta 
or  refuses  to  apply  for  an  order  of  sale  when  it  is  necessary, 
or  when  it  is  for  the  advantage,  benefit  and  best  interests  of 
the  estate  and  those  interested  therein  that  the  real  estate 
or  some  portion  thereof  be  sold,  any  person  interested  may 
make  application  therefor  in  the  same  manner  as  the  exec- 
utor or  administrator,  and  notice  thereof  must  be  given  to 
the  executor  or  administrator  before  the  hearing.  The  pett* 
tlon  of  such  applicant  must  contain  as  many  of  the  matten 
set  forth  in  section  one  thousand  five  hundred  and  thirty- 
seven  as  he  can  ascertain,  and  the  decree  of  sale  must  fix 
the  period  of  time  within  which  the  executor  or  adminis- 
trator must  make  the  sale.  En.  March  11,  1872.  Am'd. 
1893,  214. 

Cal.Rep.Cit.  87,  482. 

Prob.  Act,  sec.  164.  En.  April  22,  1850.  Rep.  1S61,  4S9. 
En.  1851,  448.  Am'd.  1861,  642. 
Cal.Rep.Clt.  66,  682. 

§  1S46.  To  deliver  copy  of  order  to  executor.  Bn.  Mazch 
11,  1872.  Rep.  1873-4,  871. 

Prob.  Act,  sec.  165.  En.  April  22,  1850.  Rep.  1851,  489. 

En.  1851,  448.  Am'd.  1861,  643. 

1 1547.  Notice  of  sale.  When  a  sale  is  ordered,  and  is  ts 
be  made  at  public  auction,  notice  of  the  time  and  place  of 
sale  must  be  posted  in  three  of  the  most  public  places  In 
the  county  in  which  the  land  is  situated,  and  published  in  a 
newspaper,  if  there  be  one  printed  in  the  same  county,  but 
if  none,  then  in  such  paper  as  the  court  may  direct,  for 
three  weeks  successively  next  before  the  sale.  The  lands 
and  tenements  to  be  sold  must  be  described  with  common 
certainty  in  the  notice.    En.  March  11,  1872. 

Cal.Rep.Clt.  78,  668;  84.  446. 

Prob.  Act,  sec.  166.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1866,  766. 

S  1548.  Time  and  place.  Sales  at  public  auction  must  be 
made  in  the  county  where  the  land  is  situated;  but  wheo 
the  land  is  situated  in  two  or  more  counties  Is  may  be  sold 
in  either.    The  sale  must  be  made  between  the  hours  of 
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nine  o'clock  in  the  morning  and  the  setting  of  the  sun  OA 
the  same  day,  and  must  he  made  on  the  day  named  in  the 
notice  of  sale,  unless  the  same  is  postponed.  En.  March 
11.  1872. 

Prob.  Act»  see.  167.  En.  April  22,  1860.  Rep.  1861,  489. 
Bn.  1861,  448.    Am'd.  1861,  643;  1864,  370;  1866,  766. 

Postponement  of  sale:   Post,  sees.  1667, 1668. 

I  1549.  Private  sale  of  real  estate,  how  made,  and 
notice.  Bids,  v  'len  and  how  received.  When  a  sale  of  real 
estate  is  ordered  to  be  made  at  private  sale,  notice  of  the 
same  must  be  posted  up  In  three  of  the  most  public  places 
in  the  county  in  which  the  land  is  situated,  and  published 
in  a  newspaper,  if  there  be  one  printed  in  the  same  county, 
if  none,  then  in  such  paper  as  the  court  or  a  Judge  thereof 
may  direct,  for  two  weeks  successively  next  before  the  day 
on  or  after  which  the  sale  is  to  be  made,  in  which  the  lands 
and  tenements  to  be  sold  must  be  described  with  common 
certainty.  The  notice  must  state  a  day  on  or  after  which 
the  sale  will  be  made,  and  a  place  where  offers  or  bids  will 
be  received.  The  day  last  referred  to  must  be  at  least 
fifteen  days  from  the  first  publication  of  notice;  and  the 
sale  must  not  be  made  before  that  day,  but  must  be  made 
within  six  months  thereafter.  The  bids  or  offers  must  be 
in  writing,  and  may  be  left  at  the  place  designated  in  the 
notice,  or  delivered  to  the  executor  or  administrator  per- 
sonally, or  may  be  filed  in  the  office  of  the  clerk  of  the 
court  to  which  the  return  of  sale  must  be  made,  at  any 
time  after  the  first  publication  of  the  notice  and  before  the 
making  of  the  sale.  If  it  be  shown  that  it  will  be  for  the 
best  interest  of  the  estate,  the  court  or  Judge  may,  by  an 
order,  shorten  the  time  of  notice,  which  shall  not,  however, 
be  less  than  one  week,  and  may  provide  that  the  sale 
may  be  made  on  or  after  a  day  less  than  fifteen,  but  not  less 
than  eight  days  from  the  first  publication  of  the  notice,  in 
which  case  the  notice  of  sale,  and  the  sale,  may  be  made  to 
correspond  with  such  order.  En.  March  11,  1872.  Am'd. 
1880,  95. 

Cal.Rep.Cit  76,  260;  84,  446;  112.  666;  121.  624;  121.  628. 

i  1550.  Ninety  per  cent  of  appraised  value  must  be 
offered.  No  sale  of  real  estate  at  private  sale  shall  be  con- 
firmed by  the  court,  unless  the  sum  offered  is  at  least 
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ninety  per  cent,  of  the  appraised  value  thereof  nor  mileas 
such  real  estate  has  been  appraised  within  one  year  of  the 
time  of  such  sale.  If  it  has  not  been  so  appraised,  or  if 
the  court  is  satisfied  that  the  appraisement  is  too  high  or 
too  low,  appraisers  must  be  appointed,  and  they  must  make 
an  appraisement  thereof  in  the  same  manner  as  in  case  of 
an  original  appraisement  of  an  estate.  This  may  be  done 
at  any  time  before  the  sale  or  the  confirmation  thereoL 
En.  March  11, 1872. 

Cal.Rep.Clt.  83,  867;  88,  868. 

1 1551.  Purchase  money  on  sale  on  credit,  how  aecured. 

The  executor  or  administrator  must,  when  the  sale  is  made 
upon  a  credit,  take  the  notes  of  the  purchaser  for  the  pur- 
chase-money, with  a  mortgage  on  the  property  to  secure 
their  payment.    En.  March  11,  1872. 

Prob.  Act,  sec.  168.    En.  April  22,  1860.    Rep.  1851,  489. 
:En.  1851,  448. 

1 1552.  Return  of  proceedings  and  hearing.  Setting  aside 
"Bale.  Resale.  The  executor  or  administrator,  after  making 
-any  sale  of  real  estate,  must  make  a  return  of  his  proceed- 
ings to  the  court,  which  must  be  filed  in  the  office  of  the 
clerk  at  any  time  subsequent  to  the  sale.  A  hearing  upon 
the  return  of  the  proceedings  may  be  asked  for  in  the  re- 
turn or  by  petition  subsequently,  and  thereupon  the  clerk 
must  fix  the  day  for  the  hearing,  of  which  notice  of  at  least 
ten  days  must  be  given  by  the  clerk  by  notices  posted  la 
three  public  places  in  the  county  or  by  publication  in  a 
newspaper,  and  must  briefly  indicate  the  land  sold,  the  sum 
for  which  it  was  sold,  and  must  refer  to  the  return  for 
further  particulars.  Upon  the  hearing,  the  court  must 
examine  the  return  and  witnesses  in  relation  to  the  same, 
and  if  the  proceedings  were  unfair  or  the  sum  bid  dispro- 
portionate to  the  value,  and  if  it  appears  that  a  sum  ex- 
ceeding such  bid  at  least  ten  per  cent  exclusive  of  a  new 
sale  may  be  obtained,  the  court  may  vacate  the  sale  and 
direct  another  to  be  had,  of  which  notice  must  be  given, 
and  the  sale  in  all  respects  conducted  as  if  no  previous  sale 
had  taken  place.  If  an  offer  of  ten  per  cent  more  in  amount 
than  that  named  in  the  return  be  made  to  the  court  in 
writing,  by  a  responsible  person,  it  is  in  the  discretion  of 
the  court  to  accept  such  offer  and  confirm  the  sale  to  snch 
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person,  or  to  order  a  new  sale.    En.  March  11, 1872.  Am'd. 

18S0,  96;  1S91,  427. 

CalJlep.Cit.     49,  495;     49,  496;     50,     99;  116,  206;  115,  206; 
116,  409;  126,  433;  127.  644;  138,  197. 

Prob.  Act,  sec.  169.    En.  April  22,  1860.    Rep.  1851,  489. 
Vn.  1851,  448.    Am'd.  1861,  643;  1864.  370. 
GAlJtep.Clt.  20,  126;  48,  386. 

Sales  under  will:  Post,  sec  1561. 

Notice  of  petition  for  confirmation  of  sale,  description  of 
fiiroperty  by  reference  in:  Post,  sec.  1712. 

Attorney,  court  may  appoint,  to  represent  party: 
Vt>8t,  sec.  1718. 

§  1563.  May  file  objections^  when  and  who.  When  return 
Df  the  sale  is  made  and  filed,  any  person  interested  in  the 
estate  may  file  written  objections  to  the  confirmation  there- 
of, and  may  be  heard  thereon,  when  the  return  is  heard  by 
the  court  or  Judge,  and  may  produce  witnesses  in  support  of 
his  objections.    En.  March  11,  1872. 

CaLRep.Clt.  98,  605. 

Prob.  Act,  sec.  170.    En.  April  22,  1850.    Rep.  1851,  489. 
£a.  1851,  448.    Am'd.  1861,  644. 
CaI.Rep.Clt.  9,  128. 

§  1554.    When  order  of  confirmation  Is  to  be  made  and 

when  not.    If  It  appears  to  the  court  that  the  sale  was 

legally  made  and  fairly   conducted,   and   that  the   sum 

bid  was  not  disproportionate  to  the  value  of  the  property 

sold,  and  that  a  greater  sum,  as  above  specified,  cannot 

be  obtained,  or  if  the  increased  bid  mentioned  in  section 

fifteen  hundred  and  fifty-two  be  made  and  accepted  by  the 

court,  the  court  must  make  an  order  confirming  the  sale, 

and  directing  conveyances  to  be  executed.    The  sale,  from 

tbat  time,  is  confirmed  and  valid,  and  a  certified  copy  of 

the  order  confirming  It  and  directing  conveyances  to  be 

executed,  must  be  recorded  in  the  office  of  the  recorder 

of  the  county  In  which  the  land  sold  is  situated.    If,  after 

the  confirmation,  the  purchaser  neglects  or  refuses   to 

comply  with  the  terms  of  sale,  the  court  may,  on  motion 

of  the  executor  or  administrator,  and  after  notice  to  the 

purchaser,  order  a  resale  to  be  made  of  the  property.    If 

the  amount  realized  on  such  resale  does  not  cover  the 
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bid  and  the  expenses  of  the  preTlons  sale,  such  pnrchafleriB 
liable  for  the  deficiency  to  the  estate.    En.  March  11,  IS71 

Cal.Rep.Cit.  98,  613;  102,  575;  115,  206;  125.  433. 

Prob.  Act,  sec.  171.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.  Am'd.  1856,  20;  1861,  644. 

CalJlep.Clt.  9,  128;  9,  197;  19,  410;  20,  125;  49,  85. 

Proof  of  notice  before  sale  and  recital  in:  Post*  sec  1556; 
recording  certified  copy:    Post,  sec  1719. 

1 15S5.  Conveyances.  Conveyances  mnst  thereupon  be 
executed  to  the  purchaser  by  the  executor  or  administrator, 
and  they  must  refer  to  the.  orders  of  the  court  authoriziBS 
and  confirming  the  sale  of  the  property  of  the  estate,  and 
directing  conveyances  thereof  to  be  executed,  and  to 
the  record  of  the  order  of  confirmation  in  the  office  d 
the  county  recorder,  either  by  the  date  of  such  recording, 
or  by  the  date,  volume,  and  page  of  the  record,  and  such 
reference  shall  have  the  same  effect  as  if  the  orders  were 
at  large  inserted  in  the  conveyance.  Conveyances  ao  made 
convey  all  the  right,  title,  interest,  and  estate  of  the  de- 
cedent in  the  premises,  at  the  time  of  his  death;  if  prior 
to  the  sale,  by  operation  of  law  or  otherwise,  the  estste 
has  acquired  any  right,  title,  or  interest  in  the  premises, 
other  than  or  in  addition  to  that  of  the  decedent  at  the  time 
of  his  death,  such  right,  title  or  interest,  also  passes  by  sodi 
conveyances.    En.  March  11,  1872.    Am'd.  1880,  96. 

Cal.Rep.Clt.  57,  459. 

Prob.  Act,  sec.  172.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1861,  448.    Am'd.  1856,  20;  1861,  644. 
Cal.Rep.Cit.  9,  128;  19,  410. 

S 1556.  Order  of  confirmation,  what  to  state.  Betee 
any  order  is  entered  confirming  the  sale,  it  must  be  proved 
to  the  satisfaction  of  the  court  that  notice  was  given  of 
the  sale  as  prescribed,  and  the  order  of  confirmation  mvt 
show  that  such  proof  was  made.    En.  March  11, 1872. 

Prob.  Act,  see.  178.    En.  April  22,  1850.    Rep.  1851,  481 
En.  1851,  448. 
Notice  of  sale,  generally:  Ante,  sees.  1547,  1549. 

S  1557.  Sale  may  be  postponed.  If,  at  the  time  sp> 
pointed  for  the  sale,  the  executor  or  administrator  deeoii 
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it  for  the  Interest  of  all  persons  concerned  therein  that  the 
same  be  postponed,  he  may  postpone  it  from  time  to  time, 
not  exceeding  in  all  three  months.    Bn.  March  11,  1872. 

Prob.  Act,  sec  174.  Bn.  April  22,  I860.  Rep.  1851,  489. 
Sn.  1851,  448. 

1 1668.  Notice  of  postponement.  In  case  of  a  postpone 
xnent»  notice  thereof  must  be  given,  by  a  public  declaration, 
at  the  time  and  place  first  appointed  for  the  sale,  and  if 
the  postponement  be  for  more  than  one  day,  farther 
notice  must  be  giyen,  by  posting  notices  in  three  or  more 
public  places  in  the  county  where  the  land  is  situated, 
or  publishing  the  same,  or  both,  as  the  time  and  circum- 
stances will  admit.    Bn.  March  11,  1872. 

Prob.  Act,  sec.  175.    Bn.  April  22,  1850.    Rep.  1861,  489. 
JSn.  1861,  448.    Am'd.  1861,  644. 
Pablishing  notice:  Post,  sec  1706. 

1 1559.  Sale  of  real  estate  to  pay  legacies.  Bn.  March 
11,  1872.    Rep.  1873-4,  371. 

Prob.  Act,  sec.  176.  Bn.  April  22,  1860.  Rep.  1861,  489. 
Bn.  1861,  448. 

CaLRep.Clt.  81,  606;  81.  616. 

1 1660.  Where  payment  of  debts,  etc,  provided  for  by 
¥Vlii.  If  the  testator  makes  provision  by  his  will,  or  desig- 
nates the  estate  to  be  appropriated  for  the  payment  of  his 
debts,  the  expenses  of  administration,  or  family  expenses, 
they  must  be  paid  according  to  such  provision  or  desig- 
nation, out  of  the  estate  thus  appropriated,  so  far  as  the 
same  is  sufficient.    Bn.  March  11, 1872. 

Gal.Rq;>.Cit.  67,  469;  120»  92. 

Prob.  Act,  sec.  177.  Bn.  April  22,  1860.  Rep.  1861,  489. 
Bn.  1851,  448. 

Cal.Rep.Ctt.  31.  616;  81,  617. 

Insufficient  provision,  in  will,  effect  of:  Post,  sec.  1662. 
Payment  of  debts  and  expenses,  generally:  Ante,  sec 
1516. 
Order  of  appropriation:  Civ.  Code,  sec.  1869. 

1 1661.  aale  without  order.  When  property  is  directed 
by  the  will  tc  be  sold,  or  authority  is  given  in  the  will 
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to  sell  pro^rty,  the  executor  may  sell  any  property  of 

the  estate  without  order  of  the  court,  and  at  either  public 

or  private  sale,  and  with  or  without  notice,  as  the  execotor 

may  determine;  but  the  executor  must  make  return  ol 

such  sales,  as  in  other  cases;  and  if  directions  are  given 

in  the  will  as  to  the. mode  of  selling,  or  the  particular 

property  to  be  sold,  such  directions  must  be  observed. 

In  either  case  no  title  passes  unless  the  sale  be  oonflrmed 

by  the  court    En.    March    U,    1872.     Am'd.  1878-4^  371; 

1880,  96. 

C&lJtep.Cit  49,4196;  50,  99;  67,409;  88.687;  82.136; 
107,  698;  107,  596;  114,  660;  116,  407;  116,  408;  120.  92; 
125,  432. 

Prob.  Act,  sec.  178.  En.  April  22,  1850.  Rep.  1851.  489. 
En.  1851,  448.    Am'd.  1861,  645. 

CalJlep.Clt.  31,  606;  82,  441;  49,  84;  49,  86;  49,  36;  49.  496. 

i  1S62.  Where  provision  by  will  Insufflclent.  If  the 
provision  made  by  the  will,  or  the  estate  appropriated 
therefor,  is  insufficient  to  pay  the  debts,  expenses  of  ad- 
ministration, and  family  expenses,  that  portion  of  the  es- 
tate not  devised  or  disposed  of  by  the  will,  if  any,  must 
he  appropriated  and  disposed  of  for  that  purpose,  according 
to  the  provisions  of  this  chapter.    En.  March  11,  1872. 

CaUlep.Clt.  120,  92. 

Prob.  Act,  sec  179.  En.  AprU  22,  1860.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  81,  607. 

1 1563.  Estate  subject  to  debts,  etc  The  estate,  real 
and  personal,  given  by  will  to  legatees  or  devisees,  is 
liable  for  the  debts,  expenses  of  administration,  and  f&mlly 
expenses.  In  proportion  to  the  value  or  amount  of  the  ser- 
eral  devises  or  legacies,  but  specific  devises  or  legadet 
are  exempt  from  such  liability,  if  it  appears  to  the  court 
necessary  to  carry  into  effect  the  intention  of  the  testator, 
and  there  is  other  sufficient  estate.    En.  March  U,  1872. 

Cal.Rep.Cit.  127,  277;  181,  119. 

Prob.  Act,  sec  180.  En.  April  22,  1850.  Rep.  1861,  489. 
En.  1851,  448. 

CaLRep.Clt.     81.607;     31,609;     81,616;     31,619:    38.667; 
48.  198. 

Real  and  personal  property,  alike  chargeable:  AntB, 
1616. 


687  SALES    AND    CONVBYANCES.  {91664-1567 

1 1564^  Contribution  among  legatees.  When  an  estate 
giyen  by  will  has  been  sold  for  the  payment  of  debts  or 
expenses,  all  the  devisees  and  legatees  must  contribute 
according  to  their  respective  Interests  to  the  devisee  or 
legatee  whose  devise  or  legacy  has  been  taken  therefor, 
and  the  court,  when  distribution  Is  made,  must,  by  decree 
for  that  puri>ose,  settle  the  amount  of  the  several  liabilities, 
and  decree  the  amount  each  person  shall  contribute,  and 
reserve  the  same  from  their  distributive  shares,  respect- 
ively, for  the  purpose  of  paying  such  contribution.  En. 
March  11,  1872.    Am'd.  1880,  97. 

Prob.  Act,  sec.  181.  En.  April  22,  1850.  Rep.  1851,  489. 
IBn.  1851,  448. 

Cal.Rep.Cit.  31.  607;  81,  609;  81,  616;  83,  667;  48.  192. 

1 1565.  Contract  for  purchase  of  lands  may  be  sold*  how. 
If  a  decedent,  at  the  time  of  his  death,  was  possessed  of  a 
contract  for  the  purchase  of  lands,  his  Interest  In  such  land 
and  under  such  contracts  may  be  sold  on  the  application 
of  his  executor  or  administrator.  In  the  same  manner  as 
if  he  had  died  seised  of  such  land,  and  the  same  proceed- 
ings may  be  had  for  that  purpose  as  are  prescribed  In  this 
chapter  for  the  sale  of  lands  of  which  he  died  seised, 
except  as  hereinafter  provided.    En.  March  11,  1872. 

Prob.  Act,  sec.  182.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

i  1566.  Conditions  of  sale.  The  sale  must  be  made 
subject  to  all  payments  that  may  thereafter  become  due  on 
such  contracts,  and  If  there  are  any  such,  the  sale  must 
not  be  confirmed  by  the  court  until  the  purchasers  execute 
a  bond  to  the  executor  or  administrator  for  the  benefit 
and  Indemnity  of  himself  and  of  the  persons  entitled  to  the 
interest  of  the  decedent  In  the  lands  so  contracted  for, 
In  double  the  whole  amount  of  payments  thereafter  to  be- 
come due  on  such  contract,  with  such  sureties  as  the  court 
or  judge  shall  approve.    En.  March  11, 1872.  Am'd.  1880,  97. 

Prob.-  Act.  sec  183.  En.  April  22,  1850.  Rep.  181,  489. 
En.  1851,  448. 

i  1567.  Purchaser  to  give  bond.  The  bond  must  be 
conditioned  that  the  purchaser  will  make  all  payments  for 
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Bucli  land  that  become  due  after  the  date  of  the  Bale,  and 
will  fully  indemnify  the  executor  or  administrator  and  the 
persons  so  entitled,  against  all  demands,  costs,  charses. 
and  expenses,  by  reason  of  any  covenant  or  agreement 
contained  in  such  contract.    En.  March  11,  1S72. 

Prob.  Act.  sec.  184.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

§  1568.  Executor  to  assign  contract.  Upon  the  confir- 
mation of  the  sale,  the  executor  or  administrator  must 
execute  to  the  purchaser  an  assignment  of  the  contract, 
which  vests  in  the  purchaser,  his  heirs  and  assigns,  all  the 
right,  title,  and  interest  of  the  estate,  or  of  the  persons 
entitled  to  the  interest  of  the  decedent,  in  the  lands  sold 
at  the  time  of  the  sale,  and  the  purchaser  has  the  same 
rights  and  remedies  against  the  vendor  of  such  land  as  the 
decedent  would  have  had  if  he  were  living  .  En.  March  11. 
1872. 

Prob.  Act,  sec.  185.    En.  April  22,  1850.     Rep.  1851,  489. 

En.  1851,  448.* 

§  1569.  Sales  by  executors,  or  administrators  of  lands 
under  mortgage  or  lien.  When  any  sale  is  made  by  ao 
executor  or  administrator,  pursuant  to  provisions  of  thif 
chapter,  of  lands  subject  to  any  mortgage  or  other  lien, 
which  is  a  valid  claim  against  the  estate  of  the  decedent 
and  has  been  presented  and  allowed,  the  purchase  money 
must  be  applied,  after  paying  the  necessary  expenses  of  the 
sale,  first,  to  the  payment  and  satisfaction  of  the  mort- 
gage or  lien,  and  the  residue,  if  any,  in  due  course  of  ad- 
ministration. The  application  of  the  purchase  money  to 
the  satisfaction  of  the  mortgage  or  lien  must  be  made  with- 
out delay;  and  the  land  is  subject  to  such  mortgage  or 
lien  until  the  purchase  money  has  been  actually  so  ap- 
plied. No  claim  against  any  estate,  which  has  been  pre- 
sented SDd  allowed,  is  aftected  by  the  statute  of  limita- 
tions, pending  the  proceedings  for  the  settlement  of  the 
estate.  The  purchase  money,  or  so  much  thereof  as  may  be 
sulficient  to  pay  such  mortgage  or  lien,  with  interest,  and 
any  lawful  costs  and  charges  thereon,  may  be  paid  into 
the  court,  to  be  received  by  the  clerk  thereof,  whereupon 
the  mortgage  or  lien  upon  the  land  must  cease  and  the 
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pnrcliaae  money  must  be  paid  over  by  the  clerk  of  tha  court 
without  delay.  In  payment  of  the  expenses  of  the  sale, 
and  In  satisfaction  of  the  debt  to  secure  which  the  mort- 
gage or  other  lien  was  taken,  and  the  surplus,  if  any,  at 
once  returned  to  the  executor  or  administrator,  unless  for 
gocl  cause  shown,  after  notice  to  the  executor  or  admin- 
istrator, the  court  otherwise  directs.  En.  March  11,  1872. 
Am'd.  1880,  97. 

Cal.Rep.Clt.  60,260;  68,  54;  72,648;  82,  100;  128,  391; 
135,  852;  138,  804;  138.  305;  138.  308. 

Prob.  Act,  sec.  186.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448.  Am'd.  1861,  645;  1863,  698. 

Cal.Rep.Cit.  9.  128;  18.  687;  27,  854;  27,  856;  29,  369. 

Prob.  Act,  sec.  187.    En.  April  22,  1850.     Rep.  1851,  489. 
Bn.  1851,  448. 

Claim  secured  by  mortgage:  Ante,  sees.  1497, 1500. 
Deposit  in  court:  Ante,  sees.  572-74;  post,  sec.  2104. 

i  1570.  The  holder  of  the  mortgage  or  lien  may  purchase 
the  lands.  His  receipt  to  the  amount  of  his  claim  a  valid 
payment.  At  any  sale,  under  order  of  the  court,  of  lands 
upon  which  there  is  a  mortgage  or  lien,  the  holder  thereof 
may  become  the  purchaser,  and  his  receipt  for  the  amount 
due  him  from  the  proceeds  of  the  sale  is  a  payment  pro 
tanto.  If  the  amount  for  which  he  purchased  the  property 
is  insufficient  to  defray  the  expenses  and  discharge  his 
mortgage  or  lien,  he  must  pay  to  the  court,  or  the  clerk 
thereof,  an  amount  sufficient  to  pay  such  expenses.  Em. 
March  11,  1872.     Am'd.  1880,  97. 

CalJlep.Cit  128,  392;  138.  304. 

§  1571.  Administrator  and  executor  liable  for  miscon- 
duct in  sale.  If  there  is  any  neglect  or  misconduct  in  the 
proceedings  of  the  executor  in  relation  to  any  sale,  by 
which  any  person  interested  in  the  estate  suffers  damage, 
the  party  aggrieved  may  recover  the  same  in  an  action 
upon  the  bond  of  the  executor  or  administrator,  or  other- 
wise.    En.  March  11,  1872. 

Cal.Rep.Oit.  67,  248. 

Prob.  Act,  sec.  188.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448. 
Bond  of  executor,  etc.:  Ante,  sec.  1388. 

Code  Civ.  Proc— 50. 
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§  1572.  Fraudulent  sales.  Any  executor  or  adminis- 
trator who  fraudulently  sells  any  real  estate  of  a  decedent 
contrary  to  or  otherwise  than  under  the  provisionA  of  this 
chapter,  is  liable  in  double  the  value  of  the  land  sold, 
as  liquidated  damages,  to  be  recovered  in  an  action  by  the 
person  having  an  estate  of  inheritance  therein.  En.  March 
11,  1872. 

Cal.Rep.01t  67,  248. 

Prob.  Act,  sec.  189.    En.  April  22,  1850.    Rep.  1851,  ttS. 

En.  1861,  448. 

Cal.Rep.Clt.  29,  35. 

Prohibited  connection  with  sale:  Post,  sec.  1576. 

S 1573.  Limitation  of  actions  for  vacating  'sale,  etc 
No  action  for  the  recovery  of  any  estate  sold  by  an  ex- 
ecutor or  administrator,  under  the  provisions  of  this 
chapter,  can  be  maintained  by  any  heir  or  other  per- 
son claiming  under  the  ^  decedent,  unless  it  be  commenced 
within  three  years  next  after  the  settlement  of  the 
final  account  of  the  executor  or  administrator.  An  ac- 
tion to  set  aside  the  sale  may  be  instituted  and  main- 
tained at  any  time  within  three  years  from  the  discovery 
of  the  fraud,  or  other  grounds  upon  which  the  action  is 
based.    En.  March  11,  1872.    Am'd.  1880,  112. 

Cal.Rep.Glt.     66,111;     79,    15;     82.180;     82,181;     94.250: 
122,    42;  122.     44;  122.     49;  122.     60;  126.  269;  126.290. 

Prob.  Act,  sec  190.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Clt.  87.  880;  47.  168;  67.  888;  79.  15;  122.  44. 

Persons  under  disability,  provision  inapplicable  to: 
Post,  sec.  1574. 

Discovery  of  the  fraud,  within  three  years  of:  Ante^ 
sec.  338,  subd.  4. 

S  1574.  To  what  cases  preceding  section  not  to  apply. 
The  preceding  section  shall  not  apply  to  minors  or  others 
under  any  legal  disability  to  sue  at  the  time  when  the 
right  of  action  first  accrues;  but  all  such  persons  may  com- 
mence an  action  at  any  time  within  three  years  after  the 
removal  of  the  disability.    En.  March  11,  1872. 

Ca1.Rep.CIt.  82.  181;  121.  42:  122.  44;  122.  49;  122.  60. 
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Prob.  Act,  sec.  191.  Exl  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  122,  44. 

f  1575.  Account  of  sale  to  be  returned.  When  a  sale 
has  been  made  by  an  executor  or  administrator  of  any 
property  of  the  estate,  real  or  personal,  he  must  return 
to  the  court,  within  thirty  days  thereafter,  an  account  of 
sales,  verified  by  his  affidavit,  or  in  case  of  his  absence 
from  the  county,  or  other  inability,  by  the  affidavit  of  his 
attorney.  If  he  neglects  to  make  such  return,  he  may  be 
punished  by  attachment,  or  his  letters  may  be  revoked, 
one  day's  notice  having  been  first  given  him  to  appear  and 
show  cause  why  such  attachment  should  not  issue,  or  such 
revocation  should  not  be  made.  En.  March  11, 1872.  Am'd. 
1880,  98;  1897,  58. 

Prob.  Act,  sec.  192.  En.  April  22,  1850.  Rep.  T851,  489. 
En.  1851,  448. 

Attachment  for  contempt:  Ante,  sees.  1212  et  seq. 

Notice  by  citation:  Post,  sec.  1710;  also,  post,  sees. 
1707-1709. 

11576.  Executor,  etc.,  not  to  be  purchaser.  No  ex- 
ecutor or  administrator  must,  directly  or  indirectly,  pur- 
chase any  property  of  the  estate  he  represents,  nor  must 
he  be  interested  in  any  sale.    E^  March  11,  1872. 

Cal.Rep.Clt.     81,609;     81.515;     81,516;     81,517;     81,619; 
81,  620;     98,  120;     96,  668;  108,  841. 

Prob.  Act,  sec.  193.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1861,  448. 
Cal.Rep.Cit.  29,  84;  29,  86;  48,  121. 

Purchase  by  administrator,  etc.,  forbidden:  Post,  seo. 
1617. 
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ARTICLE    V. 

[New  article  added  March  15,  1887,  Stats.  1887,  p.  116.    In 

effect  immediately.] 

MORTGAGES   AND   LEASES   OF   REAL   ESTATE. 

f  1677.     Mortgage  of  real  property  of  decedent. 
i  1578.     Proceedings  to  obtain  order. 
fi  1579.     To  obtain  lease  of  realty. 

1 157^.  Mortgage  of  real  property  of  decedent.  When- 
ever in  any  estate  now  being  administered  or  that  may 
hereafter  be  administered  it  shall  appear  to  the  snpericir 
court,  or  a  Judge  thereof,  to  be  for  the  advantage  of  tbe 
estate  to  raise  money  upon  a  note  or  notes,  to  be  secured 
by  a  mortgage  of  the  real  property  of  any  decedent,  or  d 
a  minor,  or  an  incompetent  person,  or  any  part  thereof, 
or  to  make  a  lease  of  said  realty  or  any  part  thereof,  the 
court  or  judge,  as  often  as  occasion  therefor  shall  arise 
in  the  administration  of  any  estate,  may,  on  a  iietltton, 
notice,  and  hearing  as  provided  in  this  article,  authorize, 
empower,  and  direct'  the  executor  or  administrator  or 
guardian  of  such  ipinor  or  incompetent  person  to  mortgage 
such  real  estate  or  any  part  thereof,  and  to  execute  a  note 
or  notes  to  be  secured  by  such  mortgage,  or  to  lease  such 
real  estate  or  any  part  thereof.  £:n.  Stats.  1887, 115.  Am'd. 
1891,    247;    1893,    72. 

Cal.Rep.Cit     97.  467;  121,  660;  122,  100;  131,  118;  131,  120: 
131.  671;  133,  259. 

§  1578.  Proceedings  to  obtain  order.  To  obtain  an 
order  to  mortgage  such  realty,  the  proceedings  to  be  taken 
and  the  effect  thereof  shall  be  as  follows: 

First  The  executor  or  administrator  of  any  estate, 
or  guardian  of  any  minor  or  incompetent  person,  or  any 
person  interested  in  the  estates  of  such  decedents,  minora, 
or  incompetent  persons,  may  file  a  verified  petition 
showing: 

1.  The  particular  purpose  or  purposes  for  which  It  la 
proposed  to  make  the  note  or  notes  and  mortgage,  which 
shall  be  either  to  pay  the  debts,  legacies,  or  charges  of  ad- 
ministration, or  to  pay,  reduce,  extend,  or  renew  some 
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aen  or  mortgage  already  subslstlzig  In  said  realty  or  some 
part  thereof. 

2.  A  statement  of  the  debts,  legacies,  charges  of  adminis- 
tration, liens  or  mortgages  to  be  paid,  reduced,  extended,  or 
renewed,  as  the  case  may  be. 

3.  The  advantage  that  may  accrue  to  the  estate  from 
raising  the  required  money  by  note  or  notes  and  mortgage 
or  proTlding  foj  the  payment,  reduction,  extension,  or  re- 
newal of  the  subsisting  liens  or  mortgages,  as  the  case 
may  be. 

4.  The  Amount  to  be  raised,  with  a  general  description 
of  the  property  proposed  to  be  mortgaged;  and, 

5.  The  names  of  the  legatees  and  devisees,  if  any,  and  of 
the  heirs  of  the  deceased,  or  of  the  minor,  or  of  the  incom- 
petent i>erson,  as  the  case  may  be,  so  far  as  known  to  the 
petitioner. 

Second.  Upon  filing  such  petition,  an  order  shall  be  made 
by  the  court  or  Judge,  requiring  all  persons  Interested  in 
the  estate  to  appear  before  the  court  or  judge,  at  a  time  and 
place  specified,  not  less  than  four  nor  more  than  ten  weeks 
thereafter,  then  and  there  to  show  cause  why  the  realty 
(briefiy  indicating  it),  or  some  part  thereof,  should  not  be 
mortgaged  for  the  amount  mentioned  in  the  petition  (stat- 
ing such  amount),  or  such  lesser  amount  as  to  the  court  or 
judge  shall  seem  meet,  and  referring  to  the  petition  on  file 
for  further  particulars. 

Third.  The  order  to  show  cause  may  be  personally  served 
on  the  persons  interested  in  the  estate,  at  least  ten  days 
before  the  time  appointed  for  hearing  the  petition,  or  may 
be  published  for  four  successive  weeks  in  a  newspaper  of 
general  circulation,  published  in  the  county. 

Fourth.  At  the  time  and  at  the  place  appointed  in  the 
order  to  show  cause,  or  at  such  other  time  and  place  to 
which  the  hearing  may  be  postponed  (the  power  to  make 
all  needful  postponements  being  hereby  vested  in  the 
court  or  Judge),  having  first  received  satisfactory  proof  of 
personal  service  or  publication  of  the  order  to  show  cause, 
the  court  or  Judge  must  proceed  to  hear  the  petition  and 
any  objections  that  may  be  filed  or  presented  thereto.  Upon 
such  hearing,  witnesses  may  be  compelled  to  attend  and 
testify,  in  the  same  manner,  and  with  like  effect,  as  in 
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other  cases;  and  If,  after  a  full  hearing,  the  court  or  judco 
is  satisfied  that  it  will  be  for  the  advantage  of  the  estate  to 
mortgage  the  whole  or  any  portion  of  the  real  estate,  an 
order  must  be  made  authorizing,  empowering,  and  direct- 
ing the  executor  or  administrator,  or  the  guardian  of  such 
minor  or  incompetent  person,  to  make  such  mortgage,  and 
a  promissory  note  or  notes  to  the  lender,  for  the  amount  of 
the  loan,  to  be  secured  by  said  mortgage;  the  order  may 
direct  that  a  lesser  amount  than  that  named  in  the  petition 
be  borrowed,  and  may  prescribe  the  maximum  rate  of  in- 
terest and  period  of  the  loan,  and  may  direct  in-  what  coin 
or  currency  it  shall  be  paid,  and  require  that  the  interest 
and  the  whole  or  any  part  of  the  principal  be  paid,  from 
time  to  time,  out  of  the  whole  estate  or  any  part  thereoC 
and  that  any  buildings  on  the  premises  to  be  mortgaged 
shall  be  insured  for  further  security  of  the  lender,  and  tba 
premiums  paid  from  such  income. 

Fifth.  After  the  making  of  the  order  to  mortgage,  the 
executor,  administrator,  or  guardian  of  a  minor  or  of  an 
incompetent  person  shall  execute  and  deliver  a  promissory 
note  or  notes  for  the  amount  and  period  specified  in  the 
order,  and  shall  execute,  acknowledge,  and  deliver  a  mort- 
gage of  the  premises,  setting  forth  in  the  mortgage  that  it 
is  made  by  authority  of  the  order,  and  giving  the  date  of 
such  order.  A  certified  copy  of  the  order  shall  be  recorded 
in  the  ofllce  of  the  county  recorder  of  every  county  In 
which  the  incumbered  land,  or  any  portion  thereof,  lies. 
The  note  or  notes  and  mortgage  shall  be  signed  by  the 
executor,  administrator,  or  guardian  as  such,  and  shall 
create  no  personal  liability  against  the  person  so  signing. 

Sixth.  Every  note  or  notes  and  mortgage  so  made  shall 
be  effectual  to  mortgage  and  hyjiothecate  all  the  right,  title. 
Interest,  and  estate  which  the  decedent,  minor,  or  Incom- 
petent person  had  in  the  premises  described  therein  at  the 
time  of  the  death  of  such  decedent,  or  at  the  time  of  the 
appointment  of  the  guardian  of  such  minor  or  of  such  In- 
competent person,  or  prior  thereto,  and  any  right,  title,  or 
Interest  in  said  premises  acquired  by  the  estate  of  such 
decedent,  minor,  or  incompetent  person,  by  operation  of 
law  or  otherwise,  since  the  time  of  the  death  of  such  de- 
cedent, or  the  appointment  of  the  guardian  of  such  minor 
or  incompetent  person.    Jurisdiction  of  the  court  to  admin- 
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ister  the  estate  of  such  decedent,  minor,  or  Incompetent 
person  shall  be  effectual  to  vest  such  court  and  Judge  with 
Jurisdiction  to  make  the  order  for  the  note  or  notes  and 
mortgage,  and  such  Jurisdiction  shall  conclusively  inure  to 
the  benefit  of  the  mortgagee  named  in  the  mortgage,  his 
heirs  and  assigns.  No  irregularity  in  the  proceedings  shall 
Impair  or  invalidate  the  same  or  the  note  or  notes  and 
mortgage  given  in  the  pursuance  thereof,  and  the  mort- 
gagee, his  heirs  and  assigns,  shall  have  and  possess  the 
same  rights  and  remedies  on  the  note  or  notes  and  mort- 
gage as  if  it  had  been  made  by  the  decedent  prior  to  his 
death,  the  minor  after  reaching  the  age  of  maturity,  or  the 
incompetent  person  when  legally  competent;  provided, 
however,  that  upon  any  foreclosure,  if  the  proceeds  of  the 
incumbered  property  are  insufficient  to  pay  the  note  or 
notes,  and  mortgage,  no  Judgment  or  claim  for  any  de- 
ficiency of  such  proceeds  to  satisfy  the  note  or  notes  and 
mortgage,  or  the  costs  or  expenses  of  sale,  shall  be  had  or 
allowed,  except  in  cases  where  the  note  or  notes  and  mort- 
gage were  given  to  pay,  reduce,  extend,  or  renew  a  lien  or 
mortgage  subsisting  on  the  realty,  or  some  part  thereof,  at 
the  time  of  the  death  of  the  decedent,  and  the  indebtedness 
secured  by  such  lien  or  mortgage  was  an  allowed  and 
approved  claim  against  his  estate,  or  a  Hen  upon  the  inter- 
est of  the  minor  in  said  real  estate  at  the  time  it  vested  in 
him,  or  upon  the  estate  of  the  incompetent  at  the  time  the 
incompetency  of  the  incompetent  person  was  so  declared  by 
the  court;  and  provided  also,  that  in  cases  a'ffecting  the 
estate  of  the  deceased  persons,  the  part  of  the  indebtedness 
remaining  unsatisfied  must  be  classed  and  paid  with  other 
demands  against  the  estate,  as  provided  in  article  three, 
chapter  ten,  of  title  eleven,  part  three,  of  this  code,  with 
respect  to  mortgages  subsisting  at  the  time  of  death.  En. 
Stats.  1887,  115.     Am'd.  1891,  247;  1893,  72. 

Cal.Rep.Clt.  97.  457 ;  120,  611 ;  121.  650 ;  127,  204 ;  131,  118 ; 
181,  120;  181,  671;  131,  674;  133,  269.   Subd.  8  —  97,  468. 
Bubd.  6  —  97,  458;  138,  265. 

S  1579.  To  obtain  lease  of  realty.  To  obtain  an  order  to 
lease  the  realty,  the  proceedings  to  be  taken  and  the  effect 
thereof  shall  be  as  follows: 

First.  The  executor,  administrator,  guardian  of  a  minor 
or  of  an  incompetent  person,  or  any  person  interested  in 
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the  estates  of  such  decedents,  minors,  or  incompetent  p&- 
sons,  may  file  a  verified  petition  showing: 

1.  The  advantage  or  advantages  that  may  accrue  to  the 
estate  from  giving  a  lease. 

2.  A  general  description  of  the  property  proposed  to  be 
leased. 

3.  The  term,  rental,  and  general  conditions  of  the  pro- 
posed lease. 

4.  The  names  of  the  legatees  and  devisees,  if  any,  and  of 
the  heirs  of  the  deceased,  or  of  the  minor,  or  of  the  Incom- 
petent person,  so  far  as  known  to  the  petitioner. 

Second.  Upon  filing  such  petition  an  order  shall  be  made 
by  the  court  or  judge  requiring  all  persons  interested  in  the 
estate  to  appear  before  the  court  or  judge,  at  a  time  and 
place  specified,  not  less  than  two  nor  more  than  four 
weeks  thereafter,  then  and  there  to  show  cause  why  the 
realty  (briefly  indicating  it)  should  not  be  leased  for  the 
period  (stating  it),  at  the  rental  mentioned  In  the  petition 
(stating  it),  and  referring  to  the  petition  on  file  for  further 
particulars. 

Third.  The  order  to  show  cause  may  be  personally 
served  on  the  persons  interested  in  the  estate  at  least  ten 
days  before  the  time  appointed  for  hearing  the  petition,  or 
it  may  be  published  for  two  successive  weeks  In  a  news* 
paper  of  general  circulation  in  the  county. 

Fourth.  At  the  time  and  place  appointed  to  show  cause, 
or  at  such  other  time  and  place  to  which  the  hearing  may  be 
postponed  (the  power  to  make  all  needful  postponements 
being  hereby  vested  in  the  court  or  judge),  the  court  or 
judge  having  first  received  satisfactory  proof  of  personal 
service  or  publication  of  the  order  to  show  cause,  must 
proceed  to  hear  the  petition,  and  any  objections  that  may 
have  been  filed  or  presented  thereto.  Upon  such  hearing, 
witnesses  may  be  compelled  to  attend  and  testify  in  tlie 
same  manner  and  with  like  effect  as  in  other  cases,  and  the 
court  may,  in  its  discretion,  appoint  one  or  more,  not  ex- 
ceeding three,  disinterested  persons  to  appraise  ihe  rental 
value  of  the  premises,  and  direct  that  a  reasonable  compes- 
sation  for  the  services,  not  exceeding  five  dollars  per  day, 
be  paid  by  the  estate.  If,  after  a  full  hearing,  the  court  or 
judge  is  satisfied  that  it  will  be  for  the  advantage  of  tfas 
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estate  to  lease  the  whole  or  any  portion  of  the  real  estate, 
jui  order  must  be  made  authorizing,  empowering,  and 
directing  the  executor,  administrator,  or  the  guardian  to 
make  such  lease.  The  order  may  prescribe  the  minimum 
rental  to  be  received  for  the  premises,  and  the  period  of 
the  lease,  which  must  in  no  case  be  longer  than  for  five 
years,  and  may  prescribe  the  other  terms  and  conditions  of 
such  lease. 

Fifth.  After  the  making  of  the  order  to  lease,  the  exec- 
utor, administrator,  or  *  guardian  of  a  minor  or  of  an 
incompetent  person  shall  execute,  acknowledge,  and  deliver 
a  lease  of  the  premises  for  the  term  and  period  and  with 
the  conditions  specified  in  the  order,  setting  forth  in  the 
lease  that  it  is  made  by  authority  of  the  order,  and  giving 
the  date  of  such  order.  A  certified  copy  of  the  order  shall 
be  recorded  in  the  office  of  the  county  recorder  of  every 
county  in  which  the  leased  land  or  any  portion  thereof  lies. 

Sixth.  Every  lease  so  made  shall  be  effectual  to  demise 
and  let,  at  the  rent,  for  the  term,  and  upon  the  conditions 
therein  prescribed,  the  premises  described  therein.  Juris- 
diction of  the  court  to  administer  the  estate  of  the  decedent, 
the  minor,  or  of  the  incompetent  person  shall  be  effectual 
to  vest  such  court  and  Judge  with  Jurisdiction  to  make  the 
order  for  the  lease,  and  such  Jurisdiction  shall  conclusively 
inure  to  the  benefit  of  the  lessee,  his  heirs  and  assigns.  No 
omission,  error,  or  irregularity  in  the  proceeaings  shall 
impair  or  invalidate  the  same,  or  the  lease  made  in  pursu- 
ance thereof.    En.  Stats.  1887,  117.    Am'd.  1891,  247. 

CalJtep.Cit.  135,  40. 
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CHAPTER  VIIL 

OF    THE    POWERS    AND    DUTIES    OF    EXECUTORS    AND    AD- 
MINISTRATORS.   AND    OF    THE    MANAGEMENT 

OF    ESTATES. 

§  1681.     Executors  to  take  posseasion  of  the  entire  estate. 

§  1682.    Actions  may  be  maintained  hj  and  against  executors 

administrators. 
8  1683.    May  maintain  actions  for  waste,  conversion,  and 
5  1684.     Executor  and  administrator  may  be  sued  for  waste  or 

pass  of  decedent. 
§  1686.     Sunrlvlng  partner  to  settle  up  business.     Interest  therstn 

to  be  appraised.    Aocoimt  to  be  rendered. 
S  1686.     Actions    on    bond    of   executor   or    administrator   may    b« 

brought  by  another  administrator. 
S  1687.     What  executors  are  not  parties  to  actions. 

1688.  May  compound. 

1689.  Recovery  of  property  fraudulently  disposed  of  by  testactor. 

1690.  When  executor  to  sue.  as  provided  in  preceding  ■rctUm 
S  1691.     Disposition  of  estate  recovered. 

f  1581.  Executors  to  take  possession  of  the  entire  estate. 
The  executor  or  administrator  must  take  into  lils  possession 
all  the  estate  of  the  decedent,  real  and  personal,  and  collect 
all  debts  due  to  the  decedent  or  to  the  estate.  For  the  pur- 
pose of  bringing  suits  to  quiet  title,  or  for  partition  of  snch 
estate,  the  possession  of  the  executors  or  administrators  is 
the  possession  of  the  heirs  or  devisees;  such  poraession 
by  the  heirs  or  devisees  is  subject,  however,  to  the  possea- 
sion of  the  executor  or  administrator,  for  the  purposes  at 
administration,  as  provided  in  this  title.  £n.  March  11. 
1872. 

Cal.Rep.Clt.  57,888;  67,459;  69,158;  70,860:109,428; 
110,  675;  112,  395;  119,  477;  121,  25;  126.  484;  131.  671; 
134,  83;  186,  84;  137,  355. 

Prob.  Act,  sec.  194.  En.  April  22,  1850.  Rep.  1861,  489. 

En.  1851,  448.  Am'd.  1861,  645. 

CaI.Rep.Cit.  17.  536;  20,  163;  20,  627;  42,  463;  48,  561: 
44,  589;  57.  887;  57,  388. 

Possession  of  estate  by  executor,  etc.:    Sec.  1452. 

Collection  of  debts,  when  no  liability  for  failure:  Sec. 
1615. 

Executor  or  administrator,  suits  by  and  against:  Sees. 
1582-1587,  1589,  1590. 

Heir  may  maintain  ejectment  and  suit  to  quiet  title  dio^ 
ing  possession  of  executor,  etc.:    Sec.  1452. 
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S  1582.  Actions  may  be  maintained  by  and  against  exec- 
utors and  administrators.  Actions  for  the  recovery  of  any 
property,  real  or  personal,  or  for  the  possession  thereof,  or 
to  Qulet  title  thereto,  or  to  determine  any  adverse  claim 
thereon,  and  all  actions  founded  upon  contracts,  may  be 
maintained  by  and  against  executors  and  administrators  in 
all  cases  in  which  the  same  might  have  been  maintained  by 
or  against  their  respective  testators  or  intestates.  En. 
March  11,  1872.    Am'd.  1895,  81. 

Cal.Rep.Cit.  67,  241 ;  67.  670 ;  70,  360 ;  83.  612 ;  107.  112 ; 
110,  576;  118,  550;  126,  82;  126,  484;  128,  636;  136,  33} 
136,    36. 

Prob.  Act,  sec.  195.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  19,  117;  20,  163;  20,  627;  26,  123;  60.  668. 

Executors'  and  administrators — Suits  by,  after  substitu- 
tion: Ante,  sec.  385;  without  Joining  beneficiaries:  Ante, 
sec.  369;  suits  against,  costs:    Ante,  sec.  1509. 

Suggestion  of  death  where  action  by  deceased  pending: 
Ante,  8€C.  386. 

The  right,  to  maintain  suits  for  the  possession  of  the  real 
property  of  the  estate:   Ante,  sec.  1452. 

9  1583.  May  maintain  actions  for  waste,  conversion,  and 
trespass.  Executors  and  administrators  may  maintain  ac« 
tions  against  any  person  who  has  wasted,  destroyed,  taken, 
or  carried  away,  or  converted  to  his  own  use,  the  goods  of 
their  testator  or  intestate,  in  his  lifetime.  They  may  also 
maintain  actions  for  trespass  committed  on  the  real  estate 
of  the  decedent  in  his  lifetime.    En.  March  11,  1872. 

Frob.  Act,  sec.  196.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

CalJlep.Cit.  19,  117. 

%  1584.  Executor  and  administrator  may  be  sued  for 
waste  or  trespass  of  decedent.  Any  person  or  his  personal 
fopresentatiyes  may  maintain  an  action  against  the  exec- 
ator  or  administrator  of  any  testator  or  intestate  who  in 
his  lifetime  has  wasted,  destroyed,  taken,  or  carried  away, 
or  converted  to  his  own  use,  the  goods  or  chattels  of  any 
such  person,  or  committed  any  trespass  on  the  real  estate 
of  such  person.    En.  March  11,  1872. 

Cal.Rep.Cit.  67,  246;  108,  483. 
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Prob.  Act,  sec.  197.    En.  April.  22,  1850.     Rep.  1851,  4S9. 
En.  1851,  448. 

§  1585.  Surviving  partner  to  settle  up  business.  Interest 
therein  to  be  appraised.  Account  to  be  rendered.  When  a 
partnership  exists  between  the  decedent,  at  the  time  of  his 
death,  and  any  other  person,  the  surviving  i>artner  has  the 
right  to  continue  in  possession  of  the  partnership,  and  to 
settle  its  business,  but  the  interest  of  the  decedent  in  the 
partnership  must  be  included  in  the  inventory,  and  be 
appraised  as  other  property.  The  surviving  partner  must 
settle  the  affairs  of  the  partnership  without  delay,  and  ac- 
count with  the  executor  or  administrator,  and  pay  over 
such  balances  as  may  from  time  to  time  be  payable  to  him, 
in  right  of  the  decedent  Upon  the  application  of  the 
executor  or  administrator,  the  court,  or  a  Judge  thereoC, 
may,  whenever  it  appears  necessary,  order  the  surviving 
partner  to  r-ender  an  account,  and  in  case  of  neglect  or 
refusal  may,  after  notice,  compel  it  by  attachment;  and  the 
executor  or  administrator  may  maintain  against  him  any 
action  which  the  decedent  could  have  maintained.  B«n. 
March  11,  1872.    Am'd.  1880,  9&. 

Cal.Rep.Clt.  67.459;  65,111;  68,396;  68,897;  70.582; 
75,  462;  84,  94;  89,  551;  96,  72;  100,  614;  101,  562; 
105,  190;  107,  606;  110.  674;  138,  237. 

Prob.  Act,  sec.  198.  En.  April  22,  1850.  Rep.  1851,  489. 

En.  1851,  448. 

Cal.Rep.Cit.  16,  118;  84,  263. 

Interest  of  decedent,  in  partnership,  may  be  sold:  Ante, 
sec.  1524. 

§  1586.  Actions  on  bond  of  executor  or  administrator 
may  be  brought  by  another  administrator.  An  adminis* 
trator  may,  in  his  own  name,  for  the  use  and  benefit  of  all 
parties  interested  in  the  estate,  maintain  actions  on  the 
bond  of  an  executor,  or  of  any  former  administrator  of  the 
same  estate,    ^n.  March  11,  1872. 

Cal.Rep.Cit  123,  438. 

Prob.  Act,  sec.  199.    En.  April  22,  1850.    Rep.  1851,  489. 
IBn.  1851,  448. 
Bond  of  executor  or  administrator:    Sees.  1388  et  seq. 

f  1587.    What  executors  are  not  parties  to  actions.    In 
actions  by  or  against  executors,  it  is  not  necessary  to  Join 
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tJiORe  as  parties  to  whom  letters  were  issued,  but  who  have 
not  qualltied.    En.  March  11,  1872. 

Prob.  Act,  sec.  200.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

Parties,  beneficiaries  need  not  be  Joined:    Ante,  sec.  369. 

f  1588.  May  compound.  Whenever  a  debtor  of  the  de- 
cedent is  unable  to  pay  all  his  debts,  the  executor  or 
administrator,  with  the  approbation  of  the  court,  or  a 
judge  thereof,  may  compound  with  him  and  give  him  a 
discharge,  upon  receiving  a  fair  and  Just  dividend  of  his 
effects.  A  compromise  may  also  be  authorized  when  it 
appears  to  be  Just,  and  for  the  best  interest  of  .the  estate. 
Bn.  March  11,  1872.    Am'd.  1880,  98. 

Cal.Rep.Cit.  67,  343;  86,  144;  123.  676;  135.  40. 

Prob.  Act,  sec.  201.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448.    Am'd.  1861,  645. 

§  1589.  Recovery  of  property  fraudulently  disposed  of 
by  testator.  When  there  is  a  deficiency  of  assets  in  the 
hands  of  an  executor  or  administrator,  and  when  the  de- 
cedent, in  his  lifetime,  has  conveyed  any  real  estate,  or 
any  rights  or  interests  therein  with  intent  to  defraud  his 
creditors,  or  to  avoid  any  right,  debt,  or  duty  of  any  person, 
or  has  so  conveyed  such  estate  that  by  law  the  deeds  or 
conveyances  are  void  as  against  creditors,  the  executor  or 
administrator  must  commence  and  prosecute  to  final 
Judgment  any  proper  action  for  the  recovery  of  the  same; 
and  may  recover  for  the  benefit  of  the  creditor  all  such 
real  estate  so  fraudulently  conveyed;  and  may  also, 
for  the  benefit  of  the  creditors,  sue  and  recover  all  goods, 
chattels,  rights,  or  credits  which  have  been  so  conveyed 
by  the  decedent  in  his  lifetime,  whatever  may  have  been 
the  manner  of  such  fraudulent  conveyance.  En.  March  11, 
1872. 

Cal.Rep.Cit.  60,802;  63,715;  67.241;  61.152;  82.160: 
85.  547 :  85,  549  ;  89.  352  ;  104.  222  ;  106,  108 ;  106,  109 ; 
109,  667;  114,  529;  114.  535;  137.  158;  137,  170. 

Prob.  Act,  sec.  202.    En.  April  22,  1850.     Rep.  1851,  489. 
En.  1851,  448. 

CalJlep.Clt.  48.  898. 

B2zecutor  or  administrator  may  sue  without  Joining  bene- 
ficiaries: Ante,  sec.  369. 
Code  ClT.  Proc— 51. 


S§  1590, 1691  X»OWERS    AND    DUTIES.  WZ 

Power  to  bring  action:  Ante,  sees.  1452,  1581-1583. 
Fraudulent  conveyances:   Post,  sees.  1590,  1591« 

1 1590.  When  executor  to  sue,  as  provided  in  preceding 
section.  No  executor  or  administrator  is  bound  to  sue  for 
such  estate,  as  mentioned  in  the  preceding  section,  for 
the  benefit  of  the  creditors,  unless  an  application  of 
creditors,  who  must  pay  such  part  of  the  costs  and  expenses 
of  the  suit,  or  give  such  security  to  the  executor  or  ad- 
ministrator therefor,  as  the  court,  or  a  judge  thereof,  shall 
direct.    En.  March  11,  1872.    Am'd.  1880,  98. 

Cal.Hep.Clt.  61,  162;  82,  160;  86.  647;  109.  667;  114,  636. 

Prob.  Act;  sec.  203.  En.  April  22,  1850.  Rep.  1851*  489. 
En.  1851,  448. 

Cal.Rep.Cit.  48,  898. 

S  1591.  Disposition  of  estate  recovered.  All  real  estate 
so  recovered  must  be  sold  for  the  payment  of  debts,  in 
the  same  manner  as  if  the  decedent  had  died  seised  thereof 
upon  obtaining  an  order  therefor  from  the  court;  and  the 
proceeds  of  all  goods,  chattels,  rights,  and  credits  so  re- 
coTered  must  be  appropriated  in  payment  of  the  debts  of 
the  decedent  in  the  same  manner  as  other  property  in  the 
hands  of  the  executor  or  administrator.  En*  March  U,  1872. 
Am'd.  1880,  98. 

Cal.Rep.Clt  67,  241;  82,  160;  86.  647. 

Prob.  Act.  sec  204.    En.  April  22,  1850.    Rep.  1861,  489. 
Bn.  1851,  448. 
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CHAPTER    IX. 

O^    THB    CONVBTANCB    OP    REAL    ESTATE    BY    EXECUTORS 
AND    ADMINISTRATORS    IN    CERTAIN    CASES. 

f   1597.     Executor  to  complete  contracts  for  sale  of  real  estate. 

I   X698.     Petition  for  executor  to  make  conveyance,  and  notice  of 

hearing. 
9   1599.     Interested  parties  may  contest. 
S  1600.     Conveyances  when  ordered  to  be  made. 
S   1601.     Execution  of  conveyance  and  record  thereof. 

1602.  Rights  of  petitioner  to  enforce  contract. 

1603.  EiTect  of  conveyance. 

1604.  Effect  of  recording  a  copy  of  the  decree. 

1605.  Recording  decree   does  not  supersede   power  of  court  to 
enforce  It. 

9  1606.    Where  party  to  whom  conveyance  to  be  made  is  dead. 
9  1607.     Decree  may  direct  possession  to  be  surrendered. 

%  1597.  Executor  to  complete  contracts  for  sale  of  real 
estate.  When  a  person  who  is  hound  hy  contract  in  writ* 
ixi£;  to  convey  any  real  estate  dies  before  making  the 
conveyance,  &nd  in  all  cases  when  such  decedent,  if  living, 
might  he  compelled  to  make  such  conveyance,  the  court 
may  make  a  decree  authorizing  and  directing  his  executor 
or  administrator  to  convey  such  real  estate  to  the  person 
entitled  thereto.    En.  March  11,  1872.    Am'd.  186^/,  99. 

Cal.Rep.Cit.     49.471;     49,472;     68.416;     64,444;     74,284; 
91,  416;  187,  478. 

Prob.  Act,  sec.  206.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

9  1598.  Petition  for  executor  to  make  conveyance,  and 
notice  of  hearing.  On  the  presentation  of  a  verified  petition 
by  any  person  claiming  to  be  entitled  to  such  conveyance 
from  an  executor  or  administrator,  setting  forth  the  facts 
upon  which  the  claim  Is  predicated,  the  court,  or  a  Judge 
thereof,  must  appoint  a  time  and  place  for  hearing  the 
petition,  and  must  order  notice  thereof  to  be  published 
at  least  four  successive  weeks  before  such  hearing,  in 
such  newspaper  in  this  state  as  he  may  designate.  En. 
March  11,  1872.    Am'd.  1880,  99. 

C&l.Rep.Cit.  64.  446;  91,  416;  124,  247;  124.  263;  124.  254. 

Prob.  Act,  sec.  206.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Verification  of  pleadings:  Ante,  sec.  446. 

Publication  of  notice:  Post,  sec  1705. 

Petition:  Ante,  sec.  1618. 
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§  1599.  Interested  parties  may  contest.  At  the  time  and 
place  appointed  for  the  hearing,  or  at  such  other  time  to 
which  the  same  may  be  postponed,  upon  satisfactory  proof 
by  affidavit  or  otherwise  of  the  due  publication  of  the 
notice,  the  court  must  proceed  to  a  hearing,  and  all  persons 
interested  in  the  estate  may  appear  and  contest  such 
petition,  by  filing  their  objections  in  writing,  and  the 
court  may  examine,  on  oath,  the  petitioner  and  all  who 
may  be  produced  before  him  for  that  purpose.  Jiin.  March 
11,  1872. 

Prob.  Act,  sec.  207.  En.  April  22,  1850.  Rep.  1851.  489. 
En.  1851,  448.    Am'd.  1861,  646. 

S 1600.    Conveyances   when    ordered   to   be   made.     U, 

after  a  full  hearing  upon  the  petition  and  objections,  and 
examination  of  the  facts  and  circumstances  of  the  claim, 
the  court  is  satisfied  that  the  petitioner  is  entitled  to  a 
conveyance  of  the  real  estate  described  In  the  petition, 
a  decree  authorizing  and  directing  the  executor  or  ad- 
ministrator to  execute  a  conveyance  thereof  to  tbe  pe- 
titioner must  be  made,  entered  on  the  minutes  of  the 
court  and  recorded.    En.  March  11,  1872. 

Cal.Rep.Clt.  91,  416. 

Prob.  Act,  sec.  208.  En.  April  22,  1850.  Rep.  1851»  489. 
En.  1851,  448.    Am'd.  1861,  646. 

§  1601.    Execution    of  conveyance   and    record   thereof. 

The  executor  or  administrator  must  execute  the  convey- 
ance according  to  the  directions  of  the  decree,  a  certified 
copy  of  which  must  be  recorded  with  the  deed  in  the 
office  of  the  recorder  of  the  county  where  the  lands  lie, 
and  is  prima  facie  evidence  of  the  correctness  of  the 
proceedings,  and  of  the  authority  of  the  executor  or  admin- 
istrator to  make  the  conveyance.  En.  March  11,  1872. 
AmU  1873-4,  371. 

Prob.  Act,  sec.  209.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  646. 

f  1602.  Rights  of  petitioner  to  enforce  contract.  It 
upon  hearing,  as  hereinbefore  provided,  the  right  of  the 
petitioner  to  have  a  specific  performance  of  the  contract  is 
found  to  be  doubtful,  the  court  must  dismiss  the  petition 
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without  prejudice  to  the  right  of  the  petitioner,  who  may, 
at  any  time  within  six  months  thereafter,  proceed  by  ac- 
tion to  enforce  a  specific  performance  thereof,    hto.  March 
U,  1872.    Am'd.  1880,  99. 
GaLRep.CiL  61,  163. 

Prob.  Act,  sec.  210.  En.  April  22,  1850.  Rep.  1851,  489. 
Sin.  1851,  448.    Am'd.  1861,  646. 

S  1603.  Effect  of  conveyance.  Every  conveyance  made 
In  pursuance  of  a  decree  as  provided  in  this  chapter,  shall 
pass  the  title  to  the  estate  contracted  for,  as  fully  as  if 
the  contracting  party  himself  was  still  living,  and  executed 
the  conveyance.    En.  March  11,  1872.    Am'd.  1^80,  99. 

Prob.  Act,  sec.  211.  En.  April  22,  1850.  Rep.  1851,  489. 
Sn.  1851,  448. 

Conveyances  by  executor,  etc.:  Ante,  sec.  1555. 

S  1604.  Effect  of  recording  a  copy  of  the  decree.  A 
copy  of  the  decree  for  a  conveyance,  as  provided  in  this 
chapter,  duly  certified  and  recorded  in  the  office  of  the 
recorder  of  the  county  where  the  lands  lie,  gives  the  person 
entitled  to  the  conveyance  a  right  to  the  possession  of  the 
lands  contracted  for,  and  to  hold  the  same  according  to 
the  terms  of  the  intended  conveyance,  in  like  manner  as 
if  they  had  been  conveyed  in  pursuance  of  the  decree. 
Bn.  March  11,  1872.    Am'd.  1880,  99. 

Prob.  Act,  sec.  212.  En.  April  22,  1850.  Rep.  1851,  489. 
TSXL  1851,  448. 

S  1605.  Recording  decree  does  not  supersede  power  of 
court  to  enforce  It.  The  recording  of  any  decree,  as  pro- 
vided in  the  preceding  section,  shall  not  prevent  the  court 
making  the  decree  from  enforcing  the  same  by  other  pro- 
cess.   En.  March  11, 1872. 

Prob.  Act,  sec  213.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

1 1606.  Where  party  to  whom  conveyance  to  be  made 
Is  dead.  If  the  person  entitled  to  the  conveyance  dies 
before  the  commencement  of  proceedings  therefor  under 
tbis  chapter,  or  before  the  completion  of  the  conveyance, 
any  person  entitled  to  succeed  to  his  rights  in  the  contract. 
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or  the  executor  or  administrator  of  sucli  decedent*  may. 
for  the  benefit  of  the  person  so  entitled,  commence  such 
proceedings  or  prosecute  any  already  commenced,  and  the 
conveyance  must  be  so  made  as  to  vest  the  estate  in 
the  persons  entitled  to  it,  or  in  the  executor  or  admin- 
istrator, for  their  benefit.    En.  March  11,  1872. 

Cal.Rep.Clt.  91,  416. 

Prob.  Act,  sec.  214.  Bn.  April  22.  1850,  Rep.  1851.  489. 
En.  1851,  448. 

S  1607.  Decree  may  direct  possession  to  be  surrendered. 
The  decree  provided  for  in  this  chapter  may  direct  the 
possession  of  the  property  therein  described  to  be  sur* 
rendered  to  the  person  entitled  thereto,  upon  his  pro- 
ducing the  deed  and  a  certified  copy  of  the  decree,  when, 
by  the  terms  of  the  contract,  possession  is  to  be  sur- 
rendered.    En.  March  11,  1872. 

CalJlep.Clt.  68,  416;  64,  444;  81.  416. 


CHAPTER    X. 

OF    ACCOUNTS     RENDERED     BY    EXECUTORS     AND     ADION- 
ISTRATQRS    AND    OP    THE    PAYMENT    OP    DEBTS. 

Article  I.    ^abilities  and  Compensation  of  Execntors  and  Admin* 
istrators,  S§  1612-1618. 
IL     Accounting   and   Settlements  by  Bzecutors   and  Admin- 
istrators, S§  1622-1640. 
IIL     Tbe  Payment  of  DebU  of  the  EsUte^  89  1648-1663. 

ARTICLE    L 

LIABILITIES  AND   COMPENSATION   OP   EXECUTORS  AND  AD* 

MINISTRATORS. 

9  1612.  When  executor  or  administrator  personally  liable. 

i  1613.  Executor  to  be  charged  with  all  estate,  etc 

S  1614.  Not  to  profli  or  lose  by  estate. 

§  1615.  Uncollected  debts  without  fault. 

S  1616.  Compensation  of  the  executor  and  administrator. 

§  1617.  Not  to  purchase  claims  against  the  estate. 

S  1618.  Executor's  and  administrator's  commissions. 
Gen.  Git.  to  Art.— Cal.Rep.Cit  131,  427. 

§  1612.  When  executor  or  administrator  personally  liable* 
No  executor  or  administrator  is  chargeable  upon  9BJ 
special  promise  to  answer  damages  or  to  pay  the  debts 
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of  the  testator  or  Intestate  out  of  his  own  estate,  unless 
the  agreement  for  that  purpose,  or  some  memorandum  or 
note  thereof,  is  in  writing  and  signed  by  such  executor  or 
administrator,  or  by  some  other  person  by  him  thereunto 
specially  authorized.     En.  March  11,  1872. 

Cal.R6p.Cit.  101.  886;  117,  683. 

Prob.  Act,  sec.  215.  En.  April  22,  1850.  Rep.  1851,  489. 
£n.  1851,  448. 

Cbmpare:  Post,  sec.  1973,  subd.  2. 

S 1613.  Executor  to  be  charged  with  all  estate,  etc. 
Every  executor  and  administrator  is  chargeable  in  his 
account  with  the  whole  of  the  estate  of  the  decedent 
which  may  come  into  his  possession,  at  the  value  of  the 
appraisement  contained  in  the  inventory,  except  as 
provided  in  the  following  sections,  and  with  all  the  in- 
terest,  profit  and  income  of  the  estate.    En.  March  11, 1872. 

GAl.Rep.Ctt.  70,  71;  74,  203;  74^  213;  74,  640;  92,  170; 
82,  174;  119,  684;  131,  36. 

Prob  Act,  sec.  216.  En.  April  22,  1850.  Rep.  1851,  489. 
£hL  1851,  448. 

CalJlep.Cit.  43.  649;  43,  660. 

S  1614.  Not  to  profit  or  lose  by  estate.  He  shall  not 
make  profit  by  the  increase,  nor  suffer  loss  by  the  decrease 
or  destruction,  without  his  fault,  of  any  part  of  the  estate. 
He  must  account  for  the  excess  when  he  sells  any  part  of 
the  estate  for  more  than  the  appraisement,  and  if  any  is 
sold  for  less  than  the  appraisement,  he  is  not  responsible 
for  the  loss  if  the  sale  has  been  Justly  made.  En.  March 
11,  1872. 

CaLRep.Cit  74,  640;  119.  584. 

Prob.  Act,  sec.  217.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

CaLRep.Cit.  26,  429;  44.  688. 

Becoming  purchaser:    Ante,   sec.   1576. 

11615.  Uncollected  debts  without  fault.  No  executor  or 
administrator  is  accountable  for  any  debts  due  to  the 
decedent,  if  It  appears  that  they  remain  uncollected  without 
his  fault.    En.  March  11,  1872. 

CalJln».Oit.  74,  208;  109,  428;  128.  104;  181,  86;  188,  616. 
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Prob.  Act,  sec.  218.    En.  April  22,*  1850.    Rep.  1851,  489. 
Bn.  1851»  448. 

S  1616.  Compensation  of  the  executor  and  administrator. 
He  shall  be  allowed  all  necessary  expenses  in  the  care, 
management,  and  settlement  of  the  estate,  including  reason- 
able fees  paid  to  attorneys  for  conducting  the  necessary 
proceedings  or  suits  in  courts,  and  for  his  services  such 
fees  as  provided  in  this  chapter;  but  when  the  decedent, 
by  his  will,  makes  some  other  provision  for  the  compensa- 
tion of  his  executor,  that  shall  be  a  full  compensation  for 
his  services,  unless,  by  a  written  instrument,  filed  in  the . 
court,  he  renounces  all  claim  for  compensation  provided 
by  the  will.  En.  March  11,  1872.  Am'd.  1873-4.  414; 
1880,  99. 

Cal.Rep.Clt  66,  879;  88,  4;  101.  885;  108,  458;  112.  453; 
120.  454;  121,  191;  123,  660;  123,  663;  125,  196;  126.  197; 
1S8,  370. 

Prob.  Act.  sec.  219.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  38,  87;  48,  551. 

Compensation    for    services — commissions,    where    no 
provision  in  will,  etc.:  Post,  sec.  1618. 
Costs:  Ante,  sec.  1509. 

S  1617.  Not  to  purchase  claims  against  the  estate.  No 
administrator  or  executor  shall  purchase  any  claim  against 
the  estate  he  represents;  and  if  he  pays  any  claim  for  less 
than  its  nominal  value,  he  is  only  entitled  to  charge  in  his 
account  the  amount  he  actually  paid.    En.  March  11, 1872. 

CalJlep.Cit.  83,  118;  93.  120. 

Prob.  Act,  sec.  220.  En.  April  22,  1850.  Rep.  1861,  489. 
Bn.  1851,  448. 

Cal.Rep.Clt.  9,  636;  21,  82. 

Purchasing  property  of  estate:  Ante,  sec  1576;  frsad- 
ulently  selling  realty:  Ante,  sec.  1572. 

§  1618.  Executor's  and  administrator's  commlssiens. 
When  no  compensation  is  provided  by  the  will,  or  the 
executor  renounces  all  claim  thereto,  he  must  be  allowed 
commissions  upon  the  amount  of  estate  accounted  for  by 
him,  as  follows:  for  the  first  thousand  dollars,  at  the  rate 
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of  seyen  per  cent;  for  all  above  that  sum,  and  not  exceed- 
ing ten  thousand  dollars,  at  the  rate  of  five  per  cent;  for 
all  above  ten  thousand  dollars,  and  not  exceeding  twenty 
thousand  dollars,  at  the  rate  of  four  per  cent;  for  all  above 
twenty  thousand  dollars,  and  not  exceeding  fifty  thousand 
dollars,  at  the  rate  of  three  per  cent;  for  all  above  fifty 
thousand  dollars,  and  not  exceeding  one  hundred  thousand 
dollars,  at  the  rate  of  two  per  cent;  and  for  all  above  one 
hundred  thousand  dollars,  at  the  rate  of  one  per  cent.  The 
same  commissions  shall  be  allowed  to  administrators.  In  all 
cases,  such  further  allowance  may  be  made  as  the  court 
may  deem  Just  and  reasonable  for  any  extraordinary  ser- 
vice, but  the  total  amount  of  such  extra  allowance  must 
not  exceed  one-half  the  amount  of  commissions  allowed 
by  this  section.  Where  the  property  of  the  estate  is  dis- 
tributed in  kind,  and  involves  no  labor  beyond  the  custody 
and  distribution  of  the  same,  the  commissions  shall  be 
computed  on  all  the  estate  above  the  value  of  twenty 
thousand  dollars,  at  one  half  of  the  rates  fixed  in  this  sec- 
tion. Public  administrators  shall  receive  the  same  com- 
pensation and  allowances  as  are  allowed  in  this  title  to 
other  administrators.  All  contracts  between  an  executor  or 
administrator  and  an  heir,  devisee,  or  legatee,  for  a  higher 
compensation  than  that  allowed  by  this  section,  shall  be 
void;  provided,  this  act  shall  not  apply  to  estates  now 
in  course  of  administration,  except  where,  and  to  the  extent 
that,  such  estates  consist  of  bonds  and  other  securities, 
to  be  distributed  without  extra  expense  in  administration. 
En.  March  11,  1872.    Am'd.  1873-4,  415;  1880,  100;  1881,  36. 

Cal.Rep.Clt.  65,  379 ;  65.  381 ;  70,  71 ;  96.  527 ;  108.  456 ; 
110.  566 ;  119,  584 ;  121.  191 ;  123.  103 ;  124.  48 ;  125,  197 ; 
127,  188;  133.  463. 

Prob.  Act,  sec.  221.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.  Am'd.  1861,  646. 
Cal.Rep.Clt.  80,  113;  43,  550;  46.  57^. 
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ARTICLB    IL 

ACCOUNTING   AND   SETTLEMENTS   B7  EXECUTORS    AND   AD- 
MINISTRATORS. 

i  1622.  To  render  exhibit  of  receipts  and  disbuTBementa^  and  clmiBi 

allowed. 

i  1623.  Citation  to  account  at  tbird  term. 

I  1624.  Petition  for  citation  to  render  final  or  other  aoooimt. 

S  1625.  Citation  to  account  on  application. 

I  1G26.  Objections  to  account,  who  may  file. 

1627.  Attachment  for  not  obeying  citation. 

1628.  To  render  accounts  at  expiration  of  term. 

1629.  Executor  to  account  after  his  authority  revoked. 
9  1630.  Revoking  authority  of  executor,  when. 

9  1631.     To  produce  and  file  vouchers,  which  r^naln  In  court. 

9  1632.  Vouchers  for  items  leas  than  twenty  dollars,  when  ac- 
cepted. 

9  1633.  Day  of  settlement  to  be  appointed,  and  must  give  notice 
thereof.     Hearing. 

9  1634.     When  settlement  is  final  notice  must  so  state. 

9  1635.     Interested  party  may  file  exceptions  to  account. 

9  1636.     All  matters  may  be  contested  by  the  heirs.     Uearins. 

9  1637.  Settlement  of  accounts  to  be  conclusive,  when  and  wttan 
not. 

1638.  Proof  of  notice  of  settlement  of  accounts. 

1639.  Sale  of  personal  property. 

1640.  Moneys  invested  by  order  of  court 

S  1622.  To  render  exhibit  of  receipts  and  dlsbursementft 
and  claims  allowed.  Six  montlis  after  his  appointment, 
and  at  any  time  when  required  by  the  court,  either  upon 
its  own  motion  or  upon  the  application  of  any  person  in- 
terested in  the  estate,  the  executor  or  administrator  mnst 
render,  for  the  inforihation  of  the  court,  an  exhibit  under 
oath,  showing  the  amount  of  money  received  and  expended 
by  him,  the  amount  of  all  claims  presented  against  the 
estate,  and  the  names  of  the  claimants,  and  all  otiier 
matters  necessary  to  show  the  condition  of  its  affairs.  En. 
March  11,  1872.    Am'd.  1880, 100. 

Cal.Rep.Cit.  109,  423;  112.  81;  127.  188;  181,  416. 

Prob.  Act,  sec.  222.    En.  April  22,  1850.    Rep.  1851»  489, 

En.  1851,  448. 

Cal.Rep.Cit.  9,  636. 

§  1623.  Citation  to  account  at  third  term.  If  the  ex- 
ecutor or  administrator  fails  to  render  an  exhibit  Tor  six 
months  after  his  appointment,  the  court,  or  a  Judge  thereof, 
must  cause  a  citation  to  be  issued  requiring  him  to  appear 
and  render  it     En.  March  11,  1872.    Am'd.  1880, 100. 

Cal.Rep.Cit.  72,  24;   112,  179;  116,  451. 


i 
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Prob.  Act,  sec.  223.  Bn.  April  22,  1850.  Rep.  1851»  489. 
mo.  1851,  448. 

Oitatlon:  Post,  sees.  1707-1711/ 

1 1624^  Petition  for  citation  to  render  final  or  other 
account.  Any  person  Interested  In  the  estate  may,  at  any 
tline  before  the  final  settlement  of  accounts,  present  his 
petition  to  the  court,  or  a  judge  thereof,  praying  that  the 
executor  or  administrator  be  required  to  appear  and  render 
rach  exhibit,  setting  forth  the  facts  showing  that  it  is 
necessary  and  proper  that  such  an  exhibit  should  be  made. 
Bn.  March  11,  1872.    Am'd.  1880,  100. 

CalJlep.Cit.  80,  97;  119.  241.    Subd.  6—112,  441.^ 

Prob.  Act,  sec.  224.  Bn.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

1 1625.  Citation  to  account  on  application.  If  the  court 
or  a  Judge  thereof,  is  satisfied,  either  from  the  oath  of 
the  applicant  or  from  any  other  testimony  offered,  that  the 
facta  alleged  are  true,  and  considers  the  showing  of  the 
applicant  sufilcient,  he  must  direct  a  citation  to  be  issued  to 
the  executor  or  administrator,  requiring  him  to  appear,  at 
some  day  to  be  named  in  the  citation,  and  render  an 
exhibit  as  prayed  for.  Bn.  March  11«  1872.  Am'd.  1880, 
100. 

OaUUP-Cit.  112,  81;  116,  451. 

Prob.  Act,  sec  226.  Bn.  April  2i,  1850.  Rep.  1851,  489. 
ISn.  1861,  448. 

11826.  Objeetlone  to  account,  who  may  file.  When 
aa  exhibit  la  rendered  by  an  executor  or  administrator, 
any  person  interested  may  appear,  and  by  objections  in 
writing,  contest  any  account  or  statement  therein  contained. 
The  court  may  examine  the  executor  or  administrator,  and 
If  he  has  been  guilty  of  neglact,  or  has  wasted,  embezzled, 
or  mismanaged  the  estate,  his  letters  must  be  revoked. 
Bn.  March  11, 1872. 

CaLB^-Ott.  128,  104. 

Prob.  Act,  sec.  226.  Bn.  April  22,  1850.  Rep.  1861,  489. 
Bn.  1851,  448. 

C«l.R«p.Cit.  26,  57. 


ii  1627-1629  ACCOUNTS.  612 

Any  person  Interested:  Post,  sec.  1635. 

ReYocation  for  misconduct:  Ante,  sees.  1436  et  seq. 

S 1627.  Attachment  for  not  obeying  citation.  If  any 
executor  or  administrator  neglects  or  refuses  to  a^vpear  and 
render  an  exhibit,  after  having  been  duly  cited,  an  attadi- 
ment  may  be  issued  against  him,  and  such  exhibit  enforced, 
or  his  letters  may  be  revoked,  in  the  discretion  of  the 
court    En.  March  11,  1872. 

Prob.  Act,  sec.  227.    En.  April  22»  1850.    Rep.  1851,  489. 

En.  1851,  448. 

Cal.R6p.Cit.  26,  429. 

Contempt:  Ante,  sees.  1209  et  seq. 

{ 1628.    To    render    accounts    at    expiration    of    term. 
Within  thirty  days  after  the  expiration  of  the  time  men- 
tioned in  the  notice  to  creditors  within  which  claims  must 
be  exhibited,  every  executor  or  administrator  must  render 
a  full  account  and  report  of  his  administration.    If  he  fails 
to  present  his  account,  the  court  or  judge  must  compel 
the  rendering  of  the  account  by  attachments,  and  any  pei^ 
son  interested  in  the  estate  may  apply  for  and  obtain  an 
attachment;  but  no  attachment  must  issue  unless  a  cita- 
tion has  been  first  issued,  served,  and  returned,  requiring 
the  executor  or  administrator  to  appear  and  show  cause 
why  an  attachment  should  not  issue.    Every  account  most 
exhibit  all  debts  whioh  have  been  presented  and  allowed 
during  the  period  embraced  in  the  account.    En.  March  U, 
1872.    Am'd.  1875-6,  104. 

Cal.Rep.Cit.  72,  24;  109,  428;  112.  81;  188,  449* 

Prob.  Act,  sec.  228.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.  Am'd.  1861,  647. 

Cal.Rep.Clt.  9,  686;  26,  429;  80.  110;  66,  682. 

Account  of  administration — ^flnal:  Post^  sees.  1647,  1652. 
Judge  may  receive  at  chambers:  Ante,  sec  166. 

S 1629.  Executor  to  account  after  his  authority  re- 
voked. When  the  authority  of  an  executor  or  administrator 
ceases,  or  is  revoked  for  any  reason,  he  may  be  cited  to  ae> 
count  before  the  court  at  the  instance  of  the  person  suc- 
ceeding to  the  administration  of  the  same  estate,  in  like 
manner  as  he  might  have  been  cited  by  any  person  inter- 
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ested  in  the  estate  during  the  time  he  was  executor  or 
administrator.    En.  March  11,  1872.    Am'd.  1880,  101. 

CaLRep.Glt.  62,  637;  74,  639. 

Prob.  Act,  sec.  229.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1851,  448. 

{ 1630.  Revoking  authority  of  executor,  when.  If  the  ex- 
ecutor or  administrator  resides  out  of  the  county,  or  ab- 
sconds or  conceals  himself  so  that  the  citation  cannot  be 
personally  served,  and  neglects  to  render  an  account 
within  thirty  days  after  the  time  prescribed  in  this  article, 
or  if  he  neglects  to  render  an  account  within  thirty  days 
after  being  committed  where  the  attachment  has  been  ex- 
ecuted, his  letters  must  be  revoked.    En.  March  11,  1872. 

Prob.  Act,  sec.  230.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448. 
Compare:   Ante,  sec  1439. 

1 1631.  To  produce  and  file  vouchers,  which  remain  In 
court*  In  rendering  his  account,  the  executor,  or  adminis- 
trator must  produce  and  file  vouchers  for  all  charges,  debts, 
claims,  and  expenses  which  he  has  paid,  which  must  remain 
in  the  court;  and  he  may  be  examined  on  oath  touching 
such  payments,  and  also  touching  any  property  and  ef- 
fects of  the  decedent,  and  the  disposition  thereof.  When 
any  voucher  is  required  for  other  purposes,  it  may  be  with- 
drawn on  leaving  a  certified  copy  on  file;  if  a  voucher  is 
lost,  or  for  other  good  reason  cannot  be  produced  on  the 
settlement,  the  payment  may  be  proved  by  the  oath  of  any 
competent  witness.    En.  March  11,  1872. 

Cal.Rep.Clt.  63,  849;  74.  202;  80,  173;  80,  176. 

Prob.  Act,  sec.  231.  En.  April  22,  1850.  Rep.  1851,  489. 
En,  1851,  448.     Am'd.  1861,  647. 

%  Vouchers — ^required  of  claimant:  Ante,  sec.  1494;  want 
of:  Post,  sec  1632. 

i  1632.  Vouchers  for  Items  less  than  twenty  dollars, 
when  accepted.  On  the  settlement  of  his  account  he  may 
be  allowed  any  item  of  expenditure  not  exceeding  twenty 
dollars,  for  which  no  voucher  is  produced,  if  such  item 
be  supported  by  his  own  uncontradicted  oath  positive  to 
the  fact  of  payment,   specifying  when,   where,   and   to 

Code  ClY.  Froc.— 52. 
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whom  it  was  made;  but  such  allowances  In  the  whole  must 

not  exceed  five  hundred  dollars  against  any  one  estate,  and 

it  upon  such  settlement  of  accounts,  it  appear  that  debts 

agidnst  the  deceased  have  been  paid  without  the  affidavit 

and    allowance    prescribed    by    statute   or    sections    one 

thousand  four  hundred  and  ninety-four,  one  thousand  four 

hundred  and  ninety-five,  and  one  thousand  four  hundred 

and  ninety-six  of  this  code,  and  it  shall  be  proven  by  caat- 

potent  evidence  to  the  satisfaction  of  the  court  that  sack 

debts  were  justly  due,  were  paid  in  good  faith,  that  the 

amount  paid  was  the  true  amount  of  such  indebtedness 

over  and  above  all  payments  or  set-offs,  and  that  the  estate 

is  solvent,  it  shall  be  the  duty  of  the  said  court  to  allow  the 

said  sum  so  paid  in  the  settlement  of  said  accounts^ 

Sn.  March  11,  1872.    Am'd.  18S0,  101. 

Cal.Rep.Clt.     63.  850;     72,  340;     80,  173;     80.  176;     8S»  294; 
115,    S3:  127,  187. 

Prob.  Act,  sec.  232.    Bn.  April  22,  1850.    Rep.  1851,  4S9. 
En.  1851,  448. 

S  1633.    Day  of  settlement  to  be  appointed,  and   tntist 

give  notice  thereof.    Hearing.    When  any  account  Is  r«ir 

dered  for  settlement,  the  clerk  of  the  court  must  appoint  a 

day  for  the  settlement  thereof,  and  thereupon  give  notlee 

thereof  by  causing  notices  to  be  posted  in  at  least  three 

public  places  in  the  county,  setting  forth  the  name  of  the 

estate,  the  executor  or  administrator,  and  the  day  appointed 

for  the   settlement  of  the  account     If,  upon  the   final 

hearing  at  the  time  of  settlement,  the  court,  or  a  judge 

thereof,  should  deem  the  notice  Insufficient  from  any  caose^ 

he  may  order  such  further  notice  to  be  given  as  may  seem 

to  him  proper.    En.  March  U,  1872.    Am'd.  1880, 101;  1891« 

428. 

Cal.Rep.Clt.     70.  149;     81,  437;  ^86,  564;  110.  561;  US.  880; 
.117.  608;  118.  881;  120,  701;  121.  688;  129,  176. 

Prob.  Act,  sec.  283.    En.  April  22,  1850.    Rep.  1861,  489. 
En.  1851.  448.    Am'd.  1861,  238. 
Cal.Rep.Clt.  30,  110. 

{ 1634.  When  settlement  is  final  notice  must  so  slate. 
If  the  account  mentioned  in  iChe  preceding  section  be  for 
a  final  settlement,  and  a  petition  for  the  final  dlstributioii 
of  the  estate  be  filed  with  said  account,  the  notice  of  ssl* 
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tlexnent  must  state  those  facts,  which  notice  must  be 
filTen  by  posting  or  publication  for  at  least  ten  days  prior 
to  the  day  of  settlement.  On  the  settlement  of  said  ac- 
count, distribution  and  partition  of  the  estate  to  all 
entitled  thereto  may  be  immediately  had  without  further 
notice  or  proceedings.  En.  March  11,  1872.  Am'd.  1873-4, 
372;    1875-6,   104;    1891,    428. 

Cal  Jlep.Clt.  66»  369 ;  86,  554 ;  88,  879 ;  118,  381 ;  120.  701 ; 
122,  531;  125,  616;  131,  429. 

S  1635.  Interested  party  may  file  exceptions  to  account. 
On  the  day  appointed,  or  any  subsequent  day  to  which  the 
hearing  may  be  postponed  by  the  court,  any  person  in- 
terested in  the  estate  may  appear  and  file  his  exceptions 
in  writing  to  the  account,  and  contest  the  same.  En.  March 
11,  1872. 

Cal.Rep.Cit.     66,242;     66,248;     74,204*;     74,205;     74,209; 
74,  210;  116,  580;  123,  659;  127,  132. 

Prob.  Act,  sec.  234.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

eaLRep.Clt.  26,  67;  29,  619;  80,  110. 

1 1636.  All  matters  may  be  contested  by  the  heirs.  Hear- 
ing. AU  matters,  including  allowed  claims  not  passed  upon 
on  the  settlement  of  any  former  account,  or  on  rendering 
an  exhibit,  or  on  making  a  decree  of  sale,  may  be  con- 
tested  by  the  heirs,  for  cause  shown.  The  hearing  and  al- 
legations of  the  respective  parties  may  be  postponed  from 
time  to  time,  when  necessary,  and  the  court  may  appoint 
one  or  more  referees  to  examine  the  accounts,  and  make 
report  thereon,  subject  to  confirmation;  and  may  allow 
a  reasonable  compensation  to  the  referees,  to  be  paid 
out  of  the  estate  of  the  decedent.    En.  March  11,  1872. 

Cal.Rep.ClL     62.  187 ;     62,  415 ;     67,    84 ;     72,  340 ;     74,  208 ; 
74,  568;     88,     85;  121,  639;  125.  362;  131,  417. 

Prob.  Act,  sec.  235.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1861,  448.    Am'd.  1861,  235. 
CAUlep.Cit.  87,  426;  131,  417. 

Prob.  Act,  sec.  236.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  236. 
Cal.Rep.Clt.  80,  110. 

Referees:  Ante,  sees.  638-645. 
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f  1637.    Settlement  of  accounts  to  be  conclusive,  when 

and  when  not.     The  settlement  of  the  account  and  the 

allowance  thereof  by  the  court,  or  upon  appeal.  Is  ooo- 

clusiTe   against   all   persons   in   any   way   Interested  la 

the  estate,  saving,  however,  to  all  persons  laooring  mt- 

der  any  legal  disability,  their  right  to  move  for  cause 

to  reopen  and  examine  the  account,  or  to  proceed  by 

action  against  the  executor  or  administrator,  either  is* 

dividually  or  upon  his  bond,  at  any  time  before  final 

distribution;  and  in  any  action  brought  by  any  such  per* 

son,  the  allowance  and  settlement  of  the  account  is  prima 

facie  evidence  of  its  correctness.     En.  March  11,  1872. 

Am'd.  1873-4,  372. 

Cal.Rep.Clt.     63.  685;     54,  257;     72,  315;     80,  170;     88.  294; 
87.  483;  us,  881;  119,  682;  123,  659;  129,  887;  131,  429. 

Prob.  Act,  sec.  231.    En.  April  22,  1850.    Rep.  1861,  489. 
En.  1851,  448. 
.Cal.Rep.Cit.  24,  94;  30.  Ill;  36,  655;  37.  426;  64,  267. 

Conclusiveness  of  settlement:    Post,  sec.  1638. 

{  1638.    Proof  of  notice  of  settlement  of  accounts.    The 

account  must  not  be  allowed  by  the  court  until  it  is  first 
proved  that  notice  has  been  given  as  required  by  this 
chapter,  and  the  decree  must  show  that  such  proof  was 
made  to  the  satisfaction  of  the  court,  and  is  concluslva 
evidence  of  the  fact.    En.  March  11,  1872. 

Cal.Rep.Clt.  63,  622;  72,  340;  74,  208;  87,  483;  116,  580. 

Prob.  Act,  sec.  238.  En.  April  22,  1860.  Rep.  1861,  489. 
En.  1851,  448. 

CalJlep.Cit.  30,  111. 

§  1639.  Sale  of  personal  property.  Whenever  it  appears 
to  the  court  on  any  hearing  of  an  application  for  the  sale 
of  real  property,  that  it  would  be  for  the  interest  of  the 
estate  that  personal  property  of  the  estate,  or  some  part  of 
such  property,  should  be  first  sold,  the  court  may  decree 
the  sale  of  such  personal  property,  or  any  part  of  it, 
and  the  sale  thereof  shall  be  conducted  in  the  same  man- 
ner as  if  the  application  had  been  made  for  the  sale  of 
such  personal  property  in  the  first  instance.  En.  Stats. 
1873-4,  373. 

Cal.Rep.Clt,  104.  111. 
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1 1640.  Moneys  Invested  by  order  of  court.  Pending  tlie 
settlement  of  any  estate,  on  the  petition  of  any  party  inter- 
ested, therein,  and  upon  good  cause  shown  therefor,  the 
court  ^may  order  any  moneys  in  the  hands  of  the  executors 
or  administrators  to  be  invested  for  the  benefit  of  the 
estate  in  securities  of  the  United  States  or  of  this  state. 
Sttcb  order  can  only  be  made  after  publication  of  notice  of 
the  petition  in  some  newspaper,  to  be  designated  by  the 
court  or  a  Judge  thereof.  Kn.  Stats.  1873-4,  373.  Am'd. 
1880.  101. 

CaLBep.Cit.  117.  607. 


ARTICJLH   IIL 

THB    PATMBNT    OF    DEBTS    OF    THB   B8TATB. 

f  1648.     Order  In  which  debts  to  be  paid. 

i  1644.     Where  property  insufficient  to  pay  mortgage. 

I  1646.     Estate  insufficient*  a  diyidend  to  be  paid. 

i  1646.     Funeral  expenses  and  expenses  of  last  sickness. 

I  1647.     Order  for  payment  of  debts  and  discharge  of  the  exeentor 

or  administrator. 
I  1648.     ProTlsion  for  disputed  and  contingent  claims. 
f  1649.     After   decree   for    payment   of   debts,    executor   personally 

liable  to  creditors.' 
i  1650.     Claims  not  included  in  order  for  payment  of  debts,  how 

disposed  of. 
}  1651.     Order  for  payment  of  legacies  and  extension  of  time. 
I  1652.     Final  account,  when  to  be  made. 
I  1653.     Neglect  to  render  final  account,  how  treated. 

i  1643.  Order  In  which  debts  to  be  paid.  The  dehts  of 
the  estate,  suhject  to  the  provisions  of  section  twelve  hun- 
dred and  five,  must  be  paid  in  the  following  order: 

1.  Funeral  expenses; 

2.  The  expenses  of  the  last  sickness; 

3.  Debts  having  preference  by  the  laws  of  the  United 
States; 

4.  Judgments  rendered  against  the  decedent  in  his  life- 
time, and  mortgages  in  the  order  of  their  date. 

5.  All  other  demands  against  the  estate.  En.  March  11, 
1872. 

Cal.Rep.Cit  52,  677;  57.  459;  88,  648;  120.  701;  124,  230; 
138.  304.  Subd.  1—131.  71.  Subd.  4—117,  606;  122,  463; 
138.  804. 

Prob.  Act,  sec  239.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448. 

Cal.Rep.Cit.  26.  66;  29.  368;  29,  880. 
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Preferred  claims  for  wages:    Ante,  sec  1205. 
Family  allowance:     Ante,  sec.  1467;  post,  sec.  1646. 
Mortgaged  real  estate:    Ante,  sec.  1569. 

{ 1644.  Where  property  Insufficient  to  pay  mortgage^ 
The  preference  given  in  the  preceding  section  to  a  mortr 
gage  only  extends  to  the  proceeds  of  the  property  mortr 
gaged.  If  the  proceeds  of  such  property  is  insufficient  to 
pay  the  mortgage,  the  part  remaining  unsatisfied  must  be 
classed  with  other  demands  against  the  estate.  £n.  March 
11,  1872. 

Cal.Rep.Cit.  129,  176. 

Prob.  Act,  sec.  240.    En.  April  22,  1850.    Rep.  1851,  48S. 
Bn.  1851,  448. 
Proceeds  of  property  mortgaged:    Ante,  sec  1569. 

{  1645.  Estate  Insufficlenty  a  dividend  to  be  paid.  If  the 
estate  is  insufficient  to  pay  all  the  debts  of  any  one  class, 
each  creditor  must  be  paid  a  dividend  in  proportion  to  his 
claim;  and  no  creditor  of  any  one  class  shall  recelYe  any 
payment  until  all  those  of  the  preceding  class  are  fully  paid. 
En.  March  11,  1872. 

Cal.Rep.Clt.  67.  469;  68,  406;  68,  616;  61,  72. 

Prob.  Act,  sec.  241.  En.  April  22,  1850.  Rep.  1851,  48S. 
En.  1851,  448. 

CalJtep.Cit.  26,  66. 

1 1646.  Funeral  expenses  and  expenses  of  last  sickness. 
The  executor  or  administrator,  as  soon  as  he  has  sufficient 
funds  in  his  hands,  must  pay  the  funeral  expenses,  and 
expenses  of  the  last  sickness,  and  the  allowance  made  to 
the  family  of  the  decedent  He  may  retain  in  his  handa  the 
necessary  expenses  of  administration,  but  he  is  not  obliged 
to  pay  any  other  debt  or  any  legacy  until,  aa  prescribed 
in  this  article,  the  payment  has  been  ordered  by  the  coort. 
En.  March  11,  1872. 

Cal.Rep.Clt.     66,  879;     68,  647;  112,  627;  116,  409;  HI,  SOT; 

119,  681;  120,  701. 

Prob.  Act,  sec  242.    En.  April  22,  1850.    Rep.  1851,  481. 

En.  1851,  448. 

Cal.Rep.Cit.  87,  428. 

1 1647.  Order  for  payment  of  debts  and  discharge  of  the 
executor  or  administrator.     Upon  the  settlttnent  of  the 
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iccounts  of  the  executor  or  administrator,  as  required  ^n 
ttiis  ctiapter,  the  court  must  make  an  order  for  the  pasrment 
ot  ttte  debts,  as  the  circumstances  of  the  estate  require. 
it  tliere  is  not  sufficient  funds  in  the  hands  of  the  executor 
or  administrator,  the  court  must  specify  in  the  decree  the 
Bum  to  be  paid  to  each  creditor.  If  the  whole  property  of 
tlie  estate  be  exhausted  by  such  payment  or  distribution, 
Bucli  account  must  be  considered  as  a  final  account,  and  the 
executor  or  administrator  is  entitled  to  his  discharge  on 
producing  and  filing  the  necessary  vouchers  and  proof  show- 
ing that  such  payments  have  been  made,  and  that  he  has 
fully  complied  with  the  decree  of  the  court  En.  March  11« 
1872.     Am'd.  1875-6,  104. 

CalJlep.Clt.     87,  481;     96.  476;     97,  387;  106,  166;  109,  428; 
117,  608;  120,  701. 

Prob.  Act,  sec  243.    En.  April  22,  1850.    Rep.  1851,  489. 

Sn.  1851,  448.    Am'd.  1861,  648. 

CaLR«p.ClL     18,  481;     26,  431;     80.  Ill;     37,  428;     37,  429; 
56.  682. 

Settlement  of  accounts:    Ante,  sec  1628. 

S  1648.    Provision  for  disputed  and  contingent  claims.    If 
there  is  any  claim  not  due,  or  any  contingent  or  disputed 
claim  against  the  estate,  the  amount  thereof,  or  such  part 
of  the  same  as  the  holder  would  be  entitled  to  if  the  claim 
'were  due,  established,  or  absolute,  must  be  paid  into  the 
court,  and  there  remain,  to  be  paid  over  to  the  party  when 
he  becomes  entitled  thereto;  or,  if  he  fails  to  establish  his 
claim,  to  be  paid  over  or  distributed  as  the  circumstances 
of  the  estate  require.    If  any  creditor  whose  claim  has  been 
allowed,  but  is  not  yet  due  appears  and  assents  to  a  deduc- 
tion therefrom  of  the  legal  interest  for  the  time  the  claim 
has  yet  to  run,  he  is  entitled  to  be  paid  accordingly.    The 
payments  provided  for  in  this  section  are  not  to  be  made 
when  the  estate  is  insolvent,  unless  a  pro  rata  distribution 
is  ordered.    En.  March  11,  1872. 

GaI.Rep.Cit.     68,406;     68,616;     61,    72;     67.640;     96.476; 
96,  476;  106,  166. 

Prob.  Act,  sec.  244.    En.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1851,  448. 

Cal.Rep.Clt  18,  429;  18,  480;  18.  481;  66.  682. 

1 1649.    After  decree  for  payment  of  debts,  executor  per- 
sonally liable  to  creditors.    When  a  decree  is  made  by  the 
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court  for  the  payment  of  creditors,  the  executor  or  adrals- 
istrator  Is  personally  liable  to  each  creditor  for  his  aliovei 
claim,  or  the  dividend  thereon,  and  execution  znay^  be  Issued 
on  such  decree,  as  upon  a  Judgment  in  the  court,  in  fsTor 
of  each  creditor,  and  the  same  proceeding  may  be  had  under 
such  execution  as  under  execution  in  other  cases.  Tbe 
executor  or  administrator  is  liable  therefor  on  his  bond  t» 
each  creditor.    En.  March  11,  1872.    Am'd.  ISSO,  lOX. 

Cal.R0p.Olt.  128,  837;  120,  887. 

Prob.  Act,  sec  245.    Bn.  April  22,  I860.    Rep.  1851,  4Sk 

Bn.  1861,  448. 

Cal.Rep.Clt.  14,  180;  26,  481;  26,  482. 

S 1650.  Claims  not  included  in  order  for  payment  of 
debts,  how  disposed  of.  When  the  accounts  of  the  sdml&> 
istrator  or  elecutor  have  been  settled,  and  an  order  made 
for  the  payment  of  debts  and  distribution  of  the  estate,  so 
creditor,  whose  claim  was  not  included  in  the  order  tor 
payment,  has  any  right  to  call  upon  the  creditors  wbo  hsvs 
been  paid,  or  upon  the  heirs,  devisees,  or  legatees,  to  cos- 
tribute  to  the  payment  of  his  claim;  but  if  the  executor  or 
administrator  has  failed  to  give  the  notice  to  the  credlUni^ 
as  prescribed  in  section  fourteen  hundred  and  ninety^ooe; 
such  creditor  may  recover  on  the  bond  of  the  executor  or 
administrator  the  amount  of  his  claim,  or  such  part  thereot 
as  he  would  have  been  entitled  to,  had  it  been  allowed. 
This  section  shall  not  apply  to  any  creditor  whose  claim 
was  not  due  ten  months  before  the  day  of  settlement,  or 
whose  claim  was  contingent,  and  did  not  become  absoliiia 
ten  months  before  such  day.    En.  March  U,  1872. 

Cal.Rep.Cit.  64.  870;  68.  616;  96,  476;  86,  476;  128,  100. 
Prob.  Act,  sec.  246.    Bn.  April  22,  1860.    Rep.  1861,  489. 
Bn.  1851,  448. 

Cal.Rep.Cit.  66,  682. 

{1651.    Order  for  payment  of  legacies  and  extension  of 

time.  If  the  whole  of  the  debts  have  been  paid  by  the 
first  distributicn,  the  court  must  direct  the  pajrment  of 
legacies  and  the  distribution  of  the  estate  among  the  h^n, 
legatees,  or  other  persons  entitled,  as  provided  in  the  next 
chapter;  but  if  there  be  debts  remaining  unpaid,  or  it  for 
other  reasons,  the  estate  be  not  In  a  proper  condition  to 
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be  closed,  the  court  must  give  such  extension  of  time  as 
may  be  reasonable,  for  a  final  settlement  of  the  estate.  En, 
March  11,  1872. 

C&l.Rep.Clt.  67,  469;  68.  616;  86,  476;  98.  606;  109.  423. 

Prob.  Act,  sec  247.    En.  April  22,  1850.    Rep.  1851,  i89. 
JBn.  1851,  448.    Am'd.  1861,  648. 
OalJtep.Clt.  80,  lU;  66.  682. 

§1652.  Final  account,  when  to  be  made.  At  the  time 
designated  in  the  last  section,  or  sooner,  if  within  that  time 
all  the  property  of  the  estate  has  been  sold,  or  there  are 
sufficient  funds  in  his  hands  for  the  payment  of  all  the 
debts  due  by  the  estate,  and  the  estate  be  in  a  proper  condi- 
tion to  be  closed,  the  executor  or  administrator  must  render 
a  final  account,  and  pray  a  settlement  of  his  administration. 
En.  March  11,  1872. 

Cal.Rep.Clt.  108.  423;  122,  46. 

Prob.  Act,  sec.  248.    En.  April  22,  1850.    Rep.  1861,  489. 
0n.  1851,  448.    Am'd.  1861,  648. 
Cal.Rep.Cit.  80.  248. 

Settlement  of  accounts:    Ante,  sec.  1628. 

1 1653.  Neglect  to  render  final  account,  how  treated.  If 
he  neglects  to  render  his  account,  the  same  proceedings 
may  be  had  as  prescribed  in  this  chapter  in  regard  to  the 
first  account  to  be  rendered  by  him;  and  all  the  provisions 
of  this  chapter  relative  to  the  last-mentioned  account,  and 
the  notice  and  settlement  thereof,  apply  to  his  account 
presented  for  final  settlement    En.  March  11, 1872. 

Prob.  Act,  sec.  249.  En.  April  22,  1860.  Rep.  1851,  489. 
En.  1851,  448. 

CalJlep.Glt.  8,  686;  80.  111. 

Proceedings  to  enforce  account:    Ante,  sees.  1628-1680. 
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CHAPTBR  XL 

OF    THB    PARTITION,    DISTRIBUTION,    AND    FINAI«    SETTLS- 

MBNT  OF  ESTATES. 

4rUcl0  I.    Partial  DlstrlbuUon  Prior  to  Final  SetUement,  S  166S> 
1668. 
II.     Distribution  on  Final  Settlement,  Si  1664-1670. 
IIL     Distribution  and  Partition,  9S  1676-16S6. 
IV.    Agents  for  Absent  Interested  Parties.    DlscbarBS  d  Bz- 

ecutor  or  Administrator,  SI  1691-1698. 
V.     Accounts  ot  Trustees.     Distribution,  SI  1699-1703)^ 

ARTICLE    L 
PARTIAL  DISTRIBUTION  PRIOR  TO  FINAL 

1668.     Payment  of  legacies  upon  giving  bonds. 

1659.  Notice  of  application  for  legacies. 

1660.  Executor  or  other  person  may  resist  application. 

1661.  Decree  prayed  for  to  require  bond,  which  must  be  gi> 
May  order  whole  or  part  of  share  to  be  dellYered.     Wtacrt 
partition  necessary,  how  made.     Costs. 

1662.  Order  for  payment  of  bond,  and  suit  thereon. 

1663.  Any  heir,  devisee,  or  legatee  may  petition  the  jsomt 
distribution  of  net  proceeds.    Order  of  court. 


I 


i  1658.    Payment  of  legacies  upon  giving  bonds.     At  any 

time  after  the  lapse  of  four  months  from  the  <«T^^<i^g  of 

letters  testamentary  or  of  administration,  any  heir,  deyisee. 

or  legatee,  may  present  his  petition  to  the  court  for  the 

legacy  or  share  of  the  estate  to  which  he  is  entitled,  to  be 

given  to  him  upon  his  giving  bonds,  with  security,  for  the 

payment  of  his  proportion  of  the  debts  of  the  estate.    Ea. 

March  11,  1872. 

Cal.Rep.Cit.  67,  459;  63,  107;  65,  880;  74.  812;  81.  4S7; 
105,  871;  107,  594;  110,  561;  115,  689;  119.  408;  121.  12.: 
121,  393;  121,  394;  122,  530;  122.  531;  132,  564;  133.  668. 

Prob.  Act,  sec.  250.    En.  April  22,  1850.    Rep«  1851,  489. 

JBn.  1851,  448.    Am'd.  1861.  648. 
Cal.Rep.Cit.  14,  112;  31,  618;  81,  619. 

Payment  of  legacies — order  of  appropriation  for:  Gtr. 
Ck>de,  sec.  1360. 

Proportion  of  the  debts — ^for  which  legatee,  etc*  liable: 
GlT.  Code,  sec.  1877;  see  ante,  sec  1660. 

Partial  distribution:    Post,  sec.  1661. 

{  1659.  Notice  of  application  for  legacies.  Notice  of  the 
application  must  be  given  to  the  executor  or  administrator. 
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personally,  and  to  all  persons  interested  in  the  estate,  in  the 
same  manner  that  notice  is  required  to  be  given  of  the 
settlement  of  the  account  of  an  executor  or  administrator. 
Bn.  March  11, 1872. 

CalJlepXit.  81,  487;  110.  661. 

Prob.  Act,  sec.  261.    En.  April  22,  1850.    Rep.  1851,  489. 
Sn.  1851,  448.    Am'd.  1861,  648. 
Notice  of  settlement  of  account:    Ante,  sec.  1638. 

i  1660.  Executor  or  other  person  may  resist  application. 
The  executor  or  administrator,  or  any  person  interested  in 
the  estate,  may  appear  at  the  time  named  and  resist  the 
application,  or  any  other  heir,  devisee,  or  legatee  may  make 
a  similar  application  for  himself.    En.  March  11,  1872. 

Cal.Rep.Cit  63,  107;  110.  661. 

Prob.  Act,  sec.  252.    En.  April  22,  1850.    Rep.  1851,  489. 
Bn.  1851.  448. 
Any  person  interested:  Ante,  sec  1635. 

i  1661.  Decree  prayed  for  to  require  bond,  which  must 
be  given.  May  order  whole  or  part  of  share  to  be  delivered. 
Where  partition  necessary,  how  made.  Costs.  If,  at  the 
hearing,  it  appear  that  the  estate  is  but  little  Indebted, 
and  that  the  share  of  the  party  applying  may  be  allowed  to 
him  without  loss  to  the  creditors  of  the  estate,  the  court 
must  make  an  order  in  conformity  with  the  prayer  of  the 
applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee,  obtaining  such  order, 
before  receiving  his  share,  or  any  portion  thereof,  to  exe- 
cute and  deliver  to  the  executor  or  administrator  a  bond, 
in  such  sum  as  shall  be  designated  by  the  court,  or  a  judge 
thereof,  with  sureties  to  be  approved  by  the  Judge,  payable 
CO  the  executor  or  administrator,  and  conditioned  for  the 
payment,  whenever  required,  of  his  proportion  of  the  debts 
due  from  the  estate,  not  exceeding  the  value  or  amount  of 
the  legacy  or  portion  of  the  estate  to  which  he  is  entitled. 

2.  The  executor  or  administrator  to  deliver  to  the  heir, 
legatee,  or  devisee,  the  whole  portion  of  the  estate  to 
which  he  may  be  entitled,  or  only  a  part  thereof,  designat- 
ing it.  If,  in  the  execution  of  the  order,  a  partition  is 
necessary  between  two  or  more  of  the  parties  interested,  it 
must  be  made  in  the  manner  hereinafter  prescribed.    The 
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costs  of  these  proceedings  shall  be  paid  by  the  applicant. 

If  there  be  more  than  one,  shall  be  apportioned  eqoaUy 

amongst  them.    Bn.  March  11,  1872.    Am'd.  1880,  102. 

Cal.Rep.Clt.     68.  615;     63,  107;     66,  879;     65,  880;  105,  STX; 
121,  127;  121,  884. 

Prob.  Act,  sec.  253.    En.  April  22,  1860.    Rep.  1851«  489. 

Bn.  1851,  448. 

Cal.Rep.Cit.  14,  112;  20,  628. 

Prob.  Act,  sec.  254.    Bn.  April  22,  1850.    Rep.  1861,  iS9. 
Bn.  1851,  448. 

Cal.Rep.Cit.  20,  628. 

Prob.  Act,  sec.  255.    Bn.  April  22,  1860.    Rep.  1861,  489. 
Bn.  1851,  448. 

Prob.  Act,  sec.  256.    Bn.  April  22,  1850.    Rep.  1861,  489. 
£n.  1851,  448. 

Order— ^not  made  if  any  taxes  unpaid:  Post,  sec  1669; 
recording:    Post,  sec.  1719. 

Partition — manner  hereinafter  prescribed:  Post,  seca. 
1675  et  seq. 

S  1662.  Order  for  payment  of  bond,  and  suit  thereon. 
When  any  bond  has  been  executed  and  delivered  under  the 
provisions  of  the  preceding  section,  and  it  is  necessary 
for  the  settlement  of  the  estate  to  require  the  payment  of 
any  part  of  the  money  thereby  secured,  the  executor  or 
administrator  must  petition  the  court  for  an  order  requiring 
the  payment,  and  have  a  citation  Issued  and  served  on  tite 
party  bound,  requiring  him  to  appear  and  show  cause  why 
the  order  should  not  be  made:  At  the  hearing,  the  court.  If 
satisfied  of  the  necessity  of  such  payment,  must  make  an 
order  accordingly,  designating  the  amount  and  giving  a 
time  within  which  it  must  be  paid.  If  the  money  is  not 
paid  within  the  time  allowed,  an  action  may  be  maintained 
by  the  executor  or  administrator  on  the  bond.  Bn.  March 
11, 1872. 

Prob.  Act.  sec.  257.  Bn.  AprU  22,  1850.  Rep.  1851,  4S9. 
(En.  1851,  448. 

Ca1.Rep.Cit.  81,  618;  31.  619. 

S  1663.  Any  heir,  devisee,  or  legatee  may  petition  the 
court  for  distribution  of  net  proceeds.  Order  of  court. 
Bond.    At  any  time  after  the  lapse  of  one  year  from  the 
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Issuance  of  letters  testamentary,  or  of  administration,  any 
heir,  devisee,  or  legatee  may  present  his  or  her  petition  to 
tlie  court  for  the  distribution  of  the  net  proceeds  of  the 
sliare  of  the  said  estate  to  which  he  or  she  will  be  entitled. 
Notice  of  the  application  must  be  given,  as  required  by  sec- 
tion sixteen  hundred  and  fifty-nine.  The  executor  or  ad* 
ministrator,  or  any  other  person  interested  in  the  estate, 
may  appear  at  the  time  named  and  resist  the  application,  or 
any  other  heir,  devisee,  or  legatee  may  make  a  similar  appli- 
cation for  himself.  If  at  the  hearing  it  appear  that  the  estate 
is  but  little  indebted,  and  that  the  share  of  the  party  apply- 
ing may  be  allowed  to  him  without  loss  to  the  creditors  of 
the  estate,  the  court  must  make  an  order  in  conformity 
with  the  prayer  of  the  applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee,  obtaining  such  order, 
before  receiving  his  share,  or  any  portion  thereof,  to 
execute  and  deliver  to  the  executor  or  administrator  a  bond, 
in  such  sum  as  shall  be  designated  by  the  court,  or  a  judge 
thereof,  with  sureties  to  be  approved  by  the  Judge,  payable 
to  the  executor  or  administrator,  and  conditioned  for  the 
payment,  whenever  required,  of  his  proportion  of  the  debts 
due  from  the  Estate,  not  exceeding  the  amount  or  portion 
of  the  proceeds  of  the  estate  which  he  has  received;  pro- 
vided, that  where  the  time  for  filing  or  presenting  claims 
has  expired,  and  all  claims  that  have  been  allowed  have 
been  paid,  or  are  secured  by  mortgage  upon  real  estate 
sufficient  to  pay  them,  and  the  court  is  satisfied  that  no 
injury  can  result  to  the  estate,  the  court  may.  dispense  with 
the  bond. 

2.  The  executor  or  administrator  to  deliver  to  the  heir, 
legatee,  or  devisee  the  proceeds  of  the  estate  to  which  he 
may  be  entitled,  or  only  a  part  thereof,  designating  it.  If, 
in  the  opinion  of  the  court,  it  be  necessary,  in  order  to 
ascertain  the  proceeds  that  any  or  all  of  the  heirs,  legatees 
or  devisees  may  be  entitled  [to]  that  the  interest  of  any 
heir,  legatee,  or  devisee  in  one  or  more  pieces  or  parcels 
of  property  of  the  estate  shall  be  determined  or  ascertained, 
the  court  may  suspend  proceedings  and  direct  the  petitioner 
or  petitioners  to  take  proceedings  under  section  sixteen 
hundred  and  sixty-four  of  this  code  to  ascertain  the  interest 
the  petitioner  or  petitioners  will  have  under  the  will  in  any 
piece  or  parcel  of  property.    The  order  must  describe  the 

Code  Civ.  Proc— 53. 
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property  in  relation  to  which  proceedings  are  to  be  takes. 
Whenever  any  bond  has  been  executed  and  deUvered,  pro- 
ceedings upon  any  such  bond  may  be  taken  under  sectioa 
sixteen  hundred  and  sixty-two.  The  cost  of  these  proceed- 
ings shall  be  paid  by  the  applicant,  or  if  there  be  more  tbaa 
one»  shall  be  apportioned  equally  between  theoa.  Sa. 
SUts.  1889,  92. 

Cal.Rep.Cit.  106.  871;  109,  428;  116.  639:  121.  127;  IZU  IMl; 
121,  392;  121.  894;  126,  251;  126.  262. 


ARTICLB   n. 

DISTRIBUTION    ON    FINAL    SETTLmODNT. 

(  1664.    Proceedings  In  the  nature  of  an  action  to  determine  k«li^ 

ship. 
I  1666.     Distribution  of  estate,  how  made  and  to  whom. 
S  1666.     What  the  decree  must  contain,  and  le  flnaL 

5  1667.     Proceedings  for  distribution  of  estates  of  deceaaed  peraoiia. 

6  1668.     Decree  to  be  made  only  after  notice. 

{  1669.     No  distribution  made  till  taxes  on  personal  property   are 

paid. 
f  1670.     Continuation  of  administratioo. 

• 

S  1664.    Proceedings  in  the  nature  of  an  action  to  detei^ 
mine  lieirship.    In  all  estates  now  being  administered,  or 
that  may  hereafter  be  administered,  any  person  claiming  to 
be  heir  to  the  deceased,  or  entitled  to  distribution  in  whole 
or  in  any  part  of  such  estate,  may,  at  any  time  after  the 
expiration  of  one  year  from  the  issuing  of  letters  testa- 
mentary or' of  administration  upon  such  estate,  file  a  peti- 
tion in  the  matter  of  such  estate,  praying  the  court  to 
ascertain  and  declare  the  rights  of  all  persons  to  said 
estate  and  all  interests  therein,  and  to  whom  distribution 
thereof  should  be  made.    Upon  the  filing  of  such  petition, 
the  court  shall  make  an  order  directing  service  of  notice  to 
all  persons  interested  in  said  estate  to  appear  and  show 
cause,  on  a  day  to  be  therein  named,  not  less  than  sixty 
days  nor  over  four  months  from  the  date  of  the  making  o^ 
such  order,  in  which  notice  shall  be  set  forth  the  name  of 
the  deceased,  the  name  of  the  executor  or  administrator 
of  said  estate,  the  names  of  all  persons  who  may  have  ap- 
peared claiming  any  interest  in  said  estate  in  the  course  of 
the  administration  of  the  same,  up  to  the  time  of  the  mak- 
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Ins  of  said  order,  and  such  other  persons  as  the  court  may 
direct,  and  also  a  description  of  the  real  estate  whereof 
said  deceased  died  seised  or  possessed,  so  far  as  known, 
described  with  certainty  to  a  common  intent,  and  requiring 
all  said  persons  and  all  persons  named  or  not  named,  having 
or  claiming  any  interest  in  the  estate  of  said  deceased,  at 
the  time  and  place  in  said  order  specified,  to  appear  and 
exhibit,  as  hereinafter  provided,  their  respective  claims  of 
heirship,  ownership,  or  interest  in  said  estate,  to  said  court, 
"Which  notice  shall  be  served  in  the  same  manner  as  a  sum- 
mons in  a  civil  action,  upon  proof  of  which  service,  by 
affidavit  or  otherwise,  to  the  satisfaction  of  the  court,  the 
court  shall  thereupon  acquire  Jurisdiction  to  ascertain  and 
determine  the   heirship,   ownership,   and   interest  of  all 
parties  in  and  to  the  property  of  said  deceased,  and  such 
determination  shall  be  final  and  conclusive  in  the  adminis- 
tration of  said  estate  and  the  title  and  ownership  of  said 
property.    The  court  shall  enter  an  order  or  decree  estab- 
lishing proof  of  the  service  of  such  notice.     All  persons 
appearing  within  the  time  limited,  as  aforesaid,  shall  file 
their  written  appearance  in  person  or  through  their  au- 
thorized attorney,  such  attorney  filing  at  the  same  time 
-written  evidence  of  his  authority  to  so  appear,  entry  of 
which  appearance  shall  be  made  in  the  minutes  of  the  court 
and  in  Uie  register  of  proceedings  of  said  estate.    And  the 
court  shall,  after  the  expiration  of  the  time  limited  for 
appearing  as  aforesaid,  enter  an  order  adjudging  the  default 
of  all  persons  for  not  appearing  as  aforesaid,  who  shall  not 
have  appeared  as  aforesaid.    At  any  time  within  twenty 
days  after  the  date  of  the  order  or  decree  of  the  court 
establishing  proof  of  the  service  of  such  notice,  any  of  such 
persons  so  appearing  may  file  his  complaint  in  tue  matter 
of  the  estate,  setting  forth  the  facts  constituting  his  claim 
of  heirship,  ownership,  or  interest  in  said  estate,  with  such 
reasonable  particularity  as  the  court  may  require,  and 
serve  a  copy  of  the  same  upon  each  of  the  parties  or  attor- 
neys who  shall  have  entered  their  written  appearance  as 
aforesaid,  if  such  parties  or  such  attorneys  reside  within 
the  county;  and  in  case  any  of  them  do  not  reside  within 
the  county,  then  service  of  such  copy  of  said  complaint 
shall  be  made  upon  the  clerk  of  said  court  for  them,  and 
the  clerk  shall  forthwith  mail  the  same  to  the  address  of 
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such  party  or  attorney  as  may  have  left  with  said  clerk  liis 
post-office  address.  Such  parties  are  allowed  twenty  days 
after  the  service  of  the  complaint,  as  aforesaid,  within 
which  to  plead  thereto,  and  thereafter  such  proceedings 
shall  be  had  upon  such  complaint  as  in  this  code  provided 
in  case  of  an  ordinary  civil  action;  and  the  Issues  of  lav 
and  of  fact  arising  in  the  proceeding  shall  be  disposed  of 
in  like  manner  as  issues  of  law  and  fact  are  herein  pro- 
vided to  be  disposed  of  in  civil  actions,  with  a  like  right 
to  a  motion  for  a  new  trial  and  appeal  to  the  supreme  court; 
and  the  provisions  in  this  code  contained  regulating  the 
mode  of  procedure  for  the  trial  of  civil  actions,  the  motion 
for  a  new  trial  of  civil  actions,  statements  on  motion  for  a 
new  trial,  bills  of  exception,  and  statements  on  appeal,  as 
also  in  regard  to  undertakings  on  appeal,  and  the  mode  of 
taking  and  perfecting  appeals,  and  the  time  within  which 
such  appeals  shall  be  taken,  shall  be  applicable  thereto; 
provided,  however,  that  all  appeals  herein  must  be  taken 
within  sixty  days  from  the  date  of  the  entry  of  the  Judg- 
ment or  the  order  complained  of.  The  party  filing  the 
petition  as  aforesaid,  if  he  file  a  complaint,  and  if  not.  the 
party  first  filing  such  complaint,  shall,  in  all  subsequent 
proceedings,  be  treated  as  the  plaintifC  therein,  and  all 
other  parties  so  appearing  shall  be  treated  as  the  defend- 
ants in  said  proceedings,  and  all  such  defendants  shall  set 
forth  in  their  respective  answers  the  facts  constituting  their 
claim  of  heirship,  ownership,  or  interest  in  said  estate, 
with  such  particularity  as  the  court  may  require,  and  serre 
a  copy  thereof  on  the  plaintifC.  Evidence  in  support  of  all 
issues  may  be  taken  orally  or  by  deposition,  in  the  same 
manner  as  provided  in  civil  actions.  Notice  of  the  taking 
of  such  depositions  shall  be  served  only  upon  the  parties 
or  the  attorneys  of  the  parties  so  appearing  in  said  proceed- 
ing. The  court  shall  enter  a  default  of  all  persons  failing 
to  appear,  or  plead,  or  prosecute,  or  defend  their  rights,  as 
aforesaid;  and  upon  the  trial  of  the  issues  arising  upon 
the  pleadings  in  such  proceeding,  the  court  shall  determine 
the  heirship  to  said  deceased,  the  ownership  of  his  estate, 
and  the  interest  of  each  respective  claimant  thereto  or 
therein,  and  persons  entitled  to  distribution  thereof,  and 
the  final  determination  of  the  court  thereupon  shall  be 
final  and  conclusive  in  the  distribution  of  said  estate,  and  i& 
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regard  to  the  title  to  all  the  property  of  the  estate  of  said 
deceased.  The  cost  of  the  proceedings  under  this  section 
shall  be  apportioned  in  the  discretion  of  the  court.  In  any 
proceeding  under  this  section,  the  court  may  appoint  an 
attorney  for  any  minor  mentioned  in  said  proceedings  not 
having  a  guardian.  Nothing  in  this  section  contained  shall 
he  construed  to  exclude  the  right  upon  final  distribution  of 
any  estate  to  contest  the  question  of  heirship,  title,  or  in- 
terest in  the  estate  so  distributed,  where  the  same  shall  not 
have  been  determined  under  the  proyisions  of  this  section; 
hut  where  such  questions  shall  have  been  litigated  under 
the  proyisions  of  this  section,  the  determination  thereof,  as 
herein  provided  shall  be  conclusiye  in  the  distribution  of 
said  estate.    En.  Stats.  1885,  208. 

Gal.Rep.Clt.  78,281;  78,286;  73,297 

78,  113;  81,  415;  81,  438 

88,  879  ;  88,  881 ;  89,  82 

98,  463;  93,  464;  96,  113 
102.  258 ;  102,  269 ;  102,  262 
110,  232 ;  110,  233 ;  112,  692 
121,  72  ;  122,  630 ;  122,  632 
127,  605;  127,  606;  129.  176 
133,  495 ;  136.  674 ;  135,  677 

Distribution  not  to  be  granted  until  taxes  paid:     See 
post,  sec  1669;  Pol.  Code,  sec.  8762. 


78,  112 
88,  378 
93,  462 
102,  266 
110.  228 
118.  663 
127,  497 
133,  494 


78.110;  78,111 

81,  439  ;  81,  672 

93.  460;  93.  461 

96.  114;  96.  657 

108.  125 ;  110.  227 

112.  693;  115.  641 

123.  168;  124,  155 

133.  492;  133,  493 

137.  299;  137.  478. 


i  1666.  Distribution  of  estate,  how  made  and  to  whom. 
Upon  the  final  settlement  of  the  accounts  of  the  executor 
or  administrator,  or  at  any  subsequent  time,  upon  the  appli- 
cation of  the  executor  or  administrator,  or  of  any  heir, 
legatee,  or  deyisee,  the  court  must  proceed  to  distribute  the 
residue  of  the  estate  in  the  hands  of  the  executor  or  admin- 
istrator, if  any,  among  the  persons  who  by  law  are  entitled 
thereto;  and  if  the  decedent  has  left  a  suryiying  child,  and 
Che  issue  of  other  children,  and  any  of  them,  before  the 
close  of  administration,  haye  died  while  under  age  and  not 
haying  been  married,  no  administration  on  such  deceased 
child's  estate  is  necessary,  but  all  the  estate  which  such 
deceased  child  was  entitled  to  by  inheritance  must,  without 
administration,  be  distributed  to  the  other  heirs  at  law.  A 
statement  of  any  receipts  and  disbursements  of  the  exec- 
utor or  administrator,  since  the  rendition  of  his  final  ac- 
counts, must  be  reported  and  filed  at  the  time  of  making 
such  distribution,  and  a  settlement  thereof,  together  with 
an  estimate  of  the  expenses  of  closing  the  estate,  must  be 


151666.1667         PARTITION    AND    SETTLBMBNT.  tSO 

made  by  the  court  and  included  in  the  order  or  decree;  or 
the  court  or  Judge  may  order  notice  of  the  settlement  of 
such  supplementary  account,  and  refer  the  same  as  in  other 
cases  of  the  settlement  of  accounts.    En.  March  11,  1872. 

CaLRep.Clt.  61,660;     62,    96;     64,210;     67,423;  67,459; 

68.  114  ;  68.  618 ;     68.  676 ;     68.  623 ;     74.  615 ;  88.  879 ; 

93,  463;  107,  694;  116,  361;  119.  667;  120.  142;  122.  530; 

122.  631;  129.  176;  136.  419;  187,  866. 

Prob.  Act,  sec.  268.    En.  AprU  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  649;  1866,  829. 
Cal.Rep.Cit  20,  628. 

Notice  of  settlement,  of  account:    Ante,  sec  1688. 
Distribution  of  property  of  absentee:     Post,  sec.  1698. 

S  16*66.  What  the  decree  must  contain,  and  is  final.  Ib 
the  order  or  decree,  the  court  must  name  the  persons  and 
the  proportions  or  parts  to  which  each  shall  be  entitled, 
and  such  persons  may  demand,  sue  for,  and  recover  their 
respectiye  shares  from  the  executor  or  administrator,  or 
any  person  having  the  same  in  possession.  Such  order  or 
decree  is  conclusive  as  to  the  rights  of  heirs,  legatees, 
or  devisees,  subject  only  to  be  reversed,  set  aside,  or 
modified  on  appeal.    En.  March  11,  1S72. 


Cal.Rep.Cit.     64,     23 

74,  515  ;     74.  625 

102,  642;  112.  400 

119.  670 :  121.  444 

137,  367. 


64.  305  ;     68.  114 

74.  526;     82,     71 

116,  361 ;  119.  147 

122,    77 ;  122,  118 


68.457;  64,332: 
100.  407  ;  102.  10 : 
319.  151;  119,  657: 
122.  484;  131.     76; 


Prob.  Act,  sec.  259.    En.  April  22,  1850.    Rep-  1851,  489. 
En.  1851,  448.     Am'd.  1866,  766. 
Cal.Rep.Clt.  20,  628. 

Recording:  Post,  sec.  1719;  taxes  payable  before:  Po8t» 
sec.  1669. 

Subsequent  Issue  of  letters — on  discovery  of  estate: 
Sec  1698. 

S  1667.  Proceedings  for  distribution  of  estates  of  de- 
ceased persons.  Upon  application  for  distribution*  after 
final  settlement  of  the  accounts  of  administration,  if  the 
decedent  was  a  nonresident  of  this  state,  leaving  a  win 
which  has  been  duly  proved  or  allowed  in  the  state  of  his 
residence,  and  an  authenticated  copy  thereof  has  been  ad- 
mitted to  probate  in  this  state,  and  it  is  necessary,  in  order 
that  the  estate,  or  any  part  thereof^  may  be  distributed 
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according  to  the  will,  that  the  estate  in  this  state  should  be 
delivered  to  the  executor  or  administrator  in  the  state  or 
place  of  his  residence,  the  court  may  order  such  delivery  to 
be  made,  and,  if  necessary,  order  a  sale  of  the  real  estate, 
and  a  like  delivery  of  the  proceeds.  The  delivery,  in  accord- 
ance with  the  order  of  the  court,  is  a  full  discharge  of 
the  executor  or  administrator  with  the  will  annexed,  in  this 
state,  in  relation  to  all  property  embraced  in  such  order, 
which,  unless  reversed  on  appeal,  binds  and  concludes  all 
parties  in  interest  Sales  of  real  estate,  ordered  by  virtue 
of  this  section,  must  be  made  in  the  same  manner  as  other 
sales  of  real  estate  of  decedents  by  order  of  the  court.  En. 
March  11,  1872.    Am'd.  1880,  102. 

Cal.Rep.Clt.  68,  466;  66,  435;  70,  407;  81.  521;  86,  563. 

Sales  of  real  estate:    Sees.  1536  et  seq. 

S  1668.  Decree  to  be  made  only  after  notice.  The  order 
or  decree  may  be  made  on  the  petition  of  the  executor  or 
administrator,  or  of  any  person  interested  in  the  estate. 
When  such  petition  is  filed  the  clerk  of  the  court  must  set 
the  petition  for  hearing  by  the  court  and  give  notice  thereof 
by  causing  notices  to  be  posted  in  at  least  three  public 
places  in  the  county,  setting  forth  the  name  of  the  estate, 
the  executor  or  administrator,  and  the  time  appointed  for 
the  hearing  of  the  petition.  If,  upon  the  hearing  of  the  peti- 
tion, the  court,  or  a  judge  thereof,  should  deem  the  notice 
Insufficient  from  any  cause,  he  may  order  such  further 
notice  to  be  given  as  may  seem  to  him  proper.  If  partition 
be  applied  for,  as  provided  in  this  chapter,  the  decree  of 
distribution  shall  not  divest  the  court  of  Jurisdiction  to 
order  partition,  unless  the  estate  is  finally  closed.  En. 
March  11,  1872.  Am'd.  1873-4,  373;  1893,  71. 
Cal.Rep.Cit.  58,  615. 

Prob.  Act,  sec.  260.    En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  649. 

S 1669.    No  distribution  made  till  taxes  on  personal  prop- 
erty are  paid.     Before  any  decree  of  distribution  of  an 
estate  is  made,  the  court  must  be  satisfied,  by  the  oath  of 
the  executor  or  administrator,  or  otherwise,  that  all  state, 
•    county,  and  municipal  taxes,  legally  levied  upon  personal 
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property  of  the  estate,  have  been  fully  paid.   Bn.  ViM-rfc  11« 
1872.    Am'd.  18S0,  102. 

Cal.Rep.Cit.  68,  515;  71,  207;  183,  184. 

Similar  provision:  Pol.  Code,  sec.  3752. 


S 1670.    Continuation   of  administration.     In    all 
where  a  decedent  shall  have  left  a  will  in  and  by  the  tenai 
of  which  the  testator  shall  have  limited  the  time  for  ad- 
ministration upon  an  estate  left  by  him,  and  the  executor 
and  all  of  the  legatees  or  devisees  named  in  the  will  ahaU 
file  and  present  to  the  court  a  petition,  in  writing,  represent- 
ing that  it  will  be  for  the  best  interests  of  the  estate  and 
of  the  beneficiaries  under  the  will  to  have  the  administia- 
tion  upon  the  estate  continued  for  a  longer  period  of  time 
than  that  designated  in  such  will,  and  that  it  would  be  in- 
jurious to  the  estate  and  to  such  beneficiaries  to  haTe  the 
administration  brought  to  a  close  at  the  date  therefor 
designated  in  the  will,  the  court  shall  then  set  a  day  for 
the  hearing  of  said  petition;  and  notice  thereof  shall  be 
served  on  all  persons  interested  in  the  estate,  in  the  same 
manner  that  summons  in  civil  actions  is  served.     Upon 
the  day  set  for  such  hearing  (or  upon  some  other  day  to 
which  the  hearing  may  have  been  continued),  the  conit 
shall  proceed  to  hear  proofs  touching  the  representations 
made  in  such  petition — ^and  any  person  interested  In  the 
estate  may  also  present  counter-proofs  in  opposition  to  said 
application;  and  if,  upon  such  hearing,  it  be  made  to  ap- 
pear to  the  court  that  the  representations  made  by  the 
petitioners  in  their  said  petition  contained  be  true,  the 
court  may  then,  by  its  order  and  decree  In  that  behalf, 
decree  and  direct  that  the  administration  upon  the  estate 
continue  for  and  during  such  further  period  of  time  as  in 
its  judgment  will  best  subserve  the  interests  of  the  estate 
and  of  the  beneficiaries  under  said  will;  provided,  however,- 
that  if,  at  any  time  during  the  period  fbr  which  the  adminis- 
tration upon  the  estate  shall  have  been  thus  continued,  the 
executor,  or  any  one  or  more  of  the  legatees  or  devisees, 
shall  present  to  the  court  his  or  their  petition,  representing 
that  it  has  become  necessary  for  the  best  interests  of  the 
estate  and  of  the  beneficiaries  under  the  will  to  have  the 
administration  upon  the  estate  closed,  the  court  shall  then 
set  a  day  for  the  hearing  of  said  last-named  petition;  and 
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notice  thereof  Bhall  be  given  in  the  same  manner,  and  the 
same  proceedings  be  had  thereupon,  qb  shall  have  been 
Siven  for  and  had  upon  the  hearing  of  the  petition  asking 
lor  the  continuation  of  such  administration.  And  if,  upon 
such  hearing,  it  shall  be  made  to  appear  to  the  court  that 
the  representations  made  by  such  petitioners  or  petitioner 
(as  the  case  may  be)  are  true,  the  court  shall  then,  by  its 
order  and  decree  in  that  behalf,  decree  and  direct  that  the 
administration  upon  the  estate  be  closed  as  soon  thereafter 
«8,  under  the  circumstances,  shall  be  practicable.  Bn. 
Stats.  1891,  423. 


ARTICLE  m. 

DISTRIBUTION    AND    PARTITION. 

I  1675.     Estate  in  common.     Commlftsioners. 

I  1676.  Partition  and  notice  thereof,  and  the  time  of  filing  peti- 
tion. 

S  1677.     Estate  In  different  counties,  how  divided. 

I  1678.  Partition  may  be  made,  although  some  of  Uia  heira,  etc.» 
have  parted  with  their  interest. 

{  1679.     SharM  to  be  set  out  by  metes  and  bounds. 

I   1680.     Whole  estate  may  be  assigned  to  one,  in  certain  cases. 

f  1681.     Payments  for  equality  of  partition,  by  whom  and  how. 

I  1682.     Estate  may  be  sold. 

I  1683.  To  give  notice  to  all  persona  and  guardians  before  parti- 
tion.    Duties  of  commissioners. 

f  1684.     To  make  report,  and  partition  to  be  recorded. 

I  1685.     When  commissioners  to  make  partition  are  not  necessary. 

9  1686.     Advancements  made  to  heirs. 

i  1675.  Estate  in  common.  Commissioners.  When  the 
estate,  real  or  personal,  assigned  by  the  decree  of  distribu* 
Hon  to  two  or  more  heirs,  devisees,  or  legatees,  is  in 
conmion  and  undivided,  and  the  respective  shares  are  not 
8ei>arated  and  distinguished,  partition  or  distribution  may 
1>e  made  by  three  disinterested  persons,  to  be  appointed 
commissioners  for  that  purpose  by  the  court,  who  must  be 
duly  sworn  to  the  faithful  discharge  of  their  duties,  a  cer- 
tifled  copy  of  the  order  of  their  appointment,  and  of  the 
order  or  decree  assigning  and  distributing  the  estate  must 
be  issued  to  them  as  their  warrant,  and  their  oath  must  be 
indorsed  thereon.  Upon  consent  of  the  parties,  or  when 
the  court  deems  it  proper  and  just,  it  is  sufficient  to  appoint 
one  commissioner  only,  who  has  the  same  authority  and  is 
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governed  by  tlie  same  roles  as  if  three  were  appointed. 
En.  March  11,  1872.    Am'd.  1880,  103. 

Cal.R6p.Clt.  80,  496;  102,  8;  102.  10;  124.  432;  126,  483. 

Prob.  Act,  sec.  261.    En.  April  22,  1850.    Rep.  1S51,  489. 
GhL  1851,  448.    Am'd.  1861,  649. 

8 1676.    Partition  and  notice  thereof,  and  the  time  of 

filing  petition.  Such  partition  may  be  ordered  and  bad  ia 
the  superior  court  on  the  petition  of  any  person  interested. 
But  before  commissioners  are  appointed,  or  partition  or- 
dered by  the  court  as  directed  in  this  chapter,  notice 
thereof  must  be  given  to  all  persons  interested  who  reside 
in  this  state,  or  to  their  guardians,  and  to  the  agents,  attor> 
neys,  or  guardians,  if  any  in  this  state,  of  such  as  reside  out 
of  this  state,  either  personally  or  by  public  notice,  as  the 
court  may  direct.  The  petition  may  be  filed,  attorneys, 
guardians,  and  agents  appointed,  and  notice  given  at  any 
time  before  the  order  or  decree  of  distribution,  but  the 
commissioners  must  not  be  appointed  until  the  order  or 
decree  is  made  distributing  the  estate.  En.  Mareli  U, 
1872.    Am'd.  1880,  103. 

Gal.Rep.Clt.  102.  10;  102.  11. 

Prob.  Act,  sec.  263.    En.  April  22,  1850.    Rep.  1851,  489. 
En.  1851,  448.    Am'd.  1861,  650. 

§  1677.    Estate  In  different  counties,  how  divided.    If  tbe 

real  estate  is  in  different  counties,  the  court  may,  if  deemed 
proper,  appoint  commissioners  for  all,  or  different  commis- 
sioners for  each  county.  The  estate  in  each  county  must 
be  divided  separately  among  the  heirs,  devisees,  or  legatees, 
as  if  there  was  no  other  estate  to  be  divided,  but  the  oom- 
missioners  first  appointed  must,  unless  otherwise  directed 
by  the  court,  make  division  of  such  real  estate  wherever 
situated  within  this  state.  En.  March  11,  1872.  Am'd. 
1880,  103. 

Cal.Rep.Cit.  102,  11.. 

Prob.  Act,  sec.  262.  En.  April  22,  1850.  Rep.  1851,  489. 
^n.  1851,  448.    Am'd.  1861,  649. 

8  1678.  Partition  may  be  made,  altliough  some  of  the 
lieirs,  etc.,  Iiave  parted  with  their  interest.  PartiUon 
or  distribution  of  the  real  estate  may  be  made  as  pro- 
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vided  in  this  chapter,  althouglh  some  of  the  original 
lielrs,  legatees,  or  devisees  may  have  conveyed  their 
sbares  to  other  persons,  and  such  shares  must  be  assigned 
to  the  person  holding  the  same,  in  the  same  manner  as 
they  otherwise  would  have  been  to  such  heirs,  legatees,  or 
devisees.    En.  March  11,  1872. 

Cftl.Rep.Cit.     58.  114 ;     74.  616 ;     74.  616 ;     82.     71 ;     02,  194 ; 
102,       9:  116«  862;  125.  461;  126.  462;  137.  857;  187.  858. 

Prob.  Act,  sec.  264.  En.  April  22,  1850.  Rep.  1851,  489. 
Sn.  1851,  448. 

CftlJlep.Clt.  18,  98. 

f  1679.  Shares  to  be  set  out  by  metes  and  bounds.  When 
both  distribution  and  partition  are  made,  the  several  shares 
in  the  real  and  personal  estate  must  be  set  out  to  each  in- 
dividual in  proportion  to  his  right,  by  metes  and  bounds,  or 
description,  so  that  the  same  can  be  easily  distinguished, 
unless  two  or  more  of  the  parties  interested  consent  to 
liave  their  shares  set  out  so  as  to  be  held  by  them  in  com- 
mon and  undivided.    En.  March  11, 1872. 

Prob.  Act,  sec.  265.  En.  April  22,  1850.  Rep.  1851,  489. 
Sn.  1851,  448. 

1 1680.  Whole  estate  may  be  assigned  to  one.  In  certain 
cases.  When  the  real  estate  cannot  be  divided  without 
prejudice  or  inconvenience  to  the  owners,  the  court  may> 
assign  the  whole  to  one  or  more  of  the  parties  entitled  to 
share  therein,  who  will  accept  it,  always  preferring  the 
males  to  the  females,  and  among  children,  preferring  the 
elder  to  the  younger.  The  parties  accepting  the  whole 
must  pay  to  the  other  parties  interested  their  just  propor- 
tion of  the  true  value  thereof,  or  secure  the  same  to  their 
satisfaction,  or  in  case  of  the  minority  of  such  party,  then 
to  the  satisfaction  of  his  guardian;  and  the  true  value  of 
the  estate  must  be  ascertained  and  reported  by  the  commis- 
sioners. When  the  commissioners  appointed  to  make  par- 
tition are  of  the  opinion  that  the  real  estate  cannot  be 
divided  without  prejudice  or  inconvenience  to  the  owners, 
they  must  so  report  to  the  court,  and  recommend  that  the 
whole  be  assigned  as  herein  provided,  and  must  find  and 
report  the  true  value  uf  such  real  estate.  On  filing  the  re- 
port of  the  commissioners,  and  on  making  or  securing  the 
payment  as  before  provided,  the  court,  if  it  appears  just 
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and  proper,  must  confirm  the  report,  and  thereapon  tbe 
assignment  is  complete,  and  the  title  to  the  whole  of  such 
real  estate  vests  in  the  person  to  whom  the  same  is  80 
assigned.    En.  March  11,  1872.    Am'd.  1880,  103. 

Prob.  Act,  sec.  266.  En.  April  22,  1850.  Rep.  1851,  iS3. 
En.  1851,  448.    Am'd.  1861,  650;  1864,  371. 

1 1681.  Payments  for  equality  of  partition,  by  whom  and 
how.  When  any  tract  of  land  or  tenement  is  of  greater 
value  than  any  one's  share  In  the  estate  to  be  divided,  and 
cannot  be  divided  without  injury  to  the  same,  it  may  be  set 
off  by  the  commissioners  appointed  to  make  partition  to  any 
of  the  parties  who  will  accept  it,  giving  preference  as  pire- 
Bcribed  in  the  preceding  section.  The  party  accepting;  must 
pay  or  secure  to 'the  others  such  sums  as  the  commissioners 
shall  award  to  make  the  partition  equal,  and  the  commis- 
sioners must  make  their  award  accordingly;  but  audi 
partition  must  not  be  established  by  the  court  until  the 
sums  awarded  are  paid  to  the  parties  entitled  to  the  same; 
or  secured  to  their  satisfaction.    En.  March  11,  1872. 

Prob.  Act,  sec.  267.    En.  April  22,  1850.    Rep.  1851,  4S9. 
(En.  1851,  448. 

S  1682.  Estate  may  be  sold.  When  it  appears  to  tiie 
court,  from  the  commissioners'  report,  that  it  cannot  otber- 
wise  be  fairly  divided  and  should  be  sold,  the  court  maj 
order  the  sale  of  the  whole  or  any  part  of  the  estate,  real  or 
personal,  by  the  executor  or  administrator,  or  by  a  oom- 
missioner  appointed  for  that  purpose,  and  the  proceeds 
distributed.  The  sale  must  be  conducted,  reported,  and 
confirmed,  in  the  same  manner  and  under  the  same  require- 
ments provided  in  article  four,  chapter  seven  of  this  title. 
En.  March  11,  1872. 

Prob.  Act,  sec.  268.    En.  April  22,  1850.    Rep.  1851,  4S9. 
En.  1851,  448.    Am'd.  1861,  650. 


1 1683.  To  give  notice  to  all  persons  and  guardians 
fore  partition.  Duties  of  commissioners.  Before  any  parti- 
tion is  made  or  any  estate  divided,  as  provided  in  this 
chapter,  notice  must  be  given  to  all  persons  interested  In 
the  partition,  their  guardians,  agents,  or  attorneys,  by  the 
commissioners,  of  the  time  and  place  when  and  where  th^ 
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slxall  proceed  to  make  partition.  The  commissioners  may 
-take  testimony,  order  surveys,  and  take  such  other  steps  as 
TxxsLj  be  necessary  to  enable  them  to  form  a  judgment  upon 
t.lie  matters  before  them.    En.  March  11,  1872. 

Cal.Rep.Cit.  102,  9. 

Frob.  Act,  sec.  270.    En.  April  22,  1850.    Rep.  1851,  489. 
1851,  448.    Am'd.  1861,  651. 


S  1684.  To  make  report,  and  partition  to  be  recorded. 
Tlie  commissioners  must  report  their  proceedings,  and  the 
p&rtltlon  agreed  upon  by  them,  to  the  court,  in  writing,  and 
tlie  court  may,  for  sufficient  reasons,  set  aside  the  report 
and  commit  the  same  to  the  same  commissioners,  oi  ap- 
point others;  and  when  such  report  is  finally  confirmed,  a 
certified  copy  of  the  judgment,  or  decree  of  partition  made 
Uiereon,  attested  by  the  clerk  under  the  seal  of  the  court, 
must  be  recorded  in  the  office  of  the  recorder  of  the  county 
wliere  the  lands  lie.    En.  March  11,  1872.    Am'd.  1880,  104. 

Prob.  Act,  sec.  271.  En.  April  22,  1850.  Rep.  1851,  489. 
£n.  1851,  448.'  Am'd.  1861,  651. 

1 1685.  When  commissioners  to  make  partition  are  not 
necessary.  When  the  court  makes  a  judgment  or  decree 
assigning  the  residue  of  any  estate  to  one  or  more  persons 
entitled  to  the  same,  it  is  not  necessary  to  appoint  com- 
missioners to  make  partition  or  distribution  thereof,  unless 
the  parties  to  whom  the  assignment  is  decreed,  or  some  of 
them,  request  that  such  partition  be  made.  En.  March  11, 
1872.     Am'd.  1880,  104. 

Prob.  Act,  sec.  272.  En.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

§  1686.  Advancements  made  to  heirs.  All  questions  as  to 
advancements  made,  or  alleged  to  have  been  made,  by  the 
decedent  to  his  heirs,  may  be  heard  and  determined  by  the 
court,  and  must  be  specified  in  the  decree  assigning  and 
distributing  the  estate;  and  the  final  judgment  or  decree 
of  the  court,  or  in  case  of  appeal,  of  the  supreme  court,  is 
binding  on  all  parties  interested  in  the  estate.  En.  March 
11, 1872.    Am'd.  1880, 104. 

CaI.R6p.Cit.  58,  615 ;  80,  496 ;  102,  9. 

Prob.  Act,  sec.  273.    En.  April  22,  1850.    Rep.  1851,  489. 
Bzx.  1851,  448.    Am'd.  1861,  651. 
Code  ClY.  Proc— 54. 
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ARTICLE   IV. 

AOBNTS    FOR    ABSENT    INTERESTED    PARTIES.       X>ISCHARG1 
OF    EXECUTOR    OR    ADMINISTRATOR. 


1691.  Court  may  appoint  a^ent  to  take  posnession  for 

1692.  Agent  to  glTO  bond,  and  his  compensation. 

1693.  Unclaimed  estate,  how  disposed  of. 

1694.  When  real  and  personal  property  of  absentee  to  Im  aol^ 

1695.  Liability  of  agent  on  his  bond. 

1696.  Certificate  to  claimant. 

1697.  Final  settlement,  decree,  and  discbarge. 

1698.  Discovery  of  property. 

§  1691.  Court  may  appoint  agent  to  take  possesston  for 
absentees.  When  any  estate  is  assigned  or  distributed  by 
a  judgment  or  decree  of  the  court,  as  provided  in  ttiis  cba^ 
ter,  to  any  person  residing  out  of,  and  having  no  asent  in 
this  state,  and  it  is  necessary  that  some  person  should  be 
authorized  to  take  possession  and  charge  of  the  same  for 
the  benefit  of  such  absent  person,  the  court  may  appoiJit 
an  agent  for  that  purpose  and  authorize  him  to  take  charge 
of  such  estate,  as  well  as  to  act  for  such  absent  i»erson  in 
the  distribution;  provided,  that  if  such  estate  be  in  mosey 
when  so  assigned  or  distributed,  the  executor  or  adminis- 
trator of  such  estate  may  deposit  the  share  of  each  persoa. 
and  in  the  name  of  said  person,  as  far  as  known,  as  desig- 
nated in  said  assignment  or  decree  of  distribution,  with  the 
coimty  treasurer  of  the  county  in  which  said  estate  ia  being 
probated,  who  shall  give  a  receipt  for  the  same,  and  "be 
liable  upon  his  official  bond  therefor;  and  said  receipt 
shall  be  deemed  and  received  by  the  court  or  Judge  thereof 
as  a  voucher  in  favor  of  said  executor  or  administratcr. 
with  the  same  force  and  effect  as  if  executed  by  snch 
assignee,  legatee,  or  distributee;  and  said  section  as 
amended  shall  be  applicable  to  any  and  all  estates  now 
pending  in  which  a  decree  of  final  discharge  has  not  been 
granted.    En.  March  11,  1872.    Am'd.  1895,  75. 

Cal.Rep.Cit.  58,  516. 

Prob.  Act,  sec.  274.  En.  April  22,  1850.  Rep.  1851«  4S9. 
Shi.  1851,  448. 

S  1692.  Agent  to  give  bond,  and  his  compensation.  The 
agent  must  execute  a  bond  to  the  state  of  California,  In  be 
approved  by  the  court,  or  a  judge  thereof,  conditioned  that 
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he  shall  faithfully  manage  and  account  for  the  estate.    The 
court  appointing  such  agent  may  allow  a  reasonable  sum 
oat  of  the  profits  of  the  estate  for  his  services  and  ex- 
penses.    En.  March  11,  1872.    Am'd.  1880,  104. 
Cal.Rep.Cit.  117,  646. 

Proh.  Act,  sec  275.  En.  April  22,  1850.  Rep.  1851,  489. 
ma.  1851,  448. 

{  1693.  Unclaimed  estate,  how  disposed  of.  When  per- 
sonal property  remains  In  the  hands  of  the  agent  unclaimed 
for  a  year,  and  it  appears  to  the  court  that  It  is  for  the 
benefit  of  those  interested,  it  shall  be  sold  under  the  order 
of  the  court,  and  the  proceeds,  after  deducting  the  expenses 
of  the  sale  allowed  by  the  court,  must  be  paid  into  the  state 
treasury.  When  the  payment  is  made,  the  agent  must  take 
from  the  treasury  duplicate  receipts,  one  of  which  he  must 
file  in  the  office  of  the  controller  and  the  other  in  the  court 
En.  March  11,  1872.    Am'd.  1880,  104. 

Gal.Rep.Cit  76,  662. 

Prob.  Act,  sec.  276.    En.  April  22,  1850.    Rep.  1851,  489. 
Sn.  1851,  448. 
Unclaimed  property:   Ante,  sees.  1269-1272. 

i  1694.  When  real  and  personal  property  of  absentee  to 
be  told.  The  agent  must  render  the  court  appointing  him, 
annually,'  an  account,  showing: 

1.  The  value  and  character  of  the  property  received  by 
him,  what  portion  thereof  is  still  on  hand,  what  sold,  and 
tor  what. 

2.  The  Income  derived  therefrom. 

8.  The  taxes  and  assessments  imposed  thereon,  for  what, 
and  whether  paid  or  unpaid. 

4.  Ebcpenses  incurred  in  the  care,  protection,  and  manage- 
ment thereof,  and  whether  paid  or  unpaid.  When  filed, 
the  court  may  examine  witnesses  and  take  proofs  in  regard 
to  the  account;  and  if  satisfied  from  such  accounts  and 
proofs  that  it  will  be  for  the  benefit  and  advantage  of  the 
persons  interested  therein,  the  court  may,  by  order,  direct 
a  sale  to  be  made  of  the  whole  or  isuch  parts  of  the  real 
or  personal  property  as  shall  appear  to  be  proper,  and  the 
purchase  money  to  be  deposited  in  the  state  treasury.  B^n. 
March  11,  1872.     Am'd.  1880,  105. 
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S  1695.  Liability  of  agent  on  his  bond.  The  agent  Is 
liable  on  his  bond  for  the  care  and  preservation  of  th« 
estate  while  in  his  hands,  and  for  the  payment  of  the 
proceeds  of  the  sale  as  required  In  the  preceding  sections, 
and  may  be  sued  thereon  by  any  person  interested.  £&. 
March  11,  1872. 

Prob.  Act,  sec.  277.  En.  April  22,  1850.  Rep.  1851,  489. 
(En.  1851,  448. 

§  1696.  Certificate  to  claimant.  When  any  person  ap- 
pears and  claims  the  money  paid  into  the  treasury,  the 
court  making  the  distribution  must  inquire  into  such  claim, 
and  being  first  satisfied  of  his  right  thereto,  must  grant 
him  a  certificate  to  that  effect,  under  its  seal;  and  upon  the 
presentation  of  the  certificate  to  him,  the  controller  must 
draw  his  warrant  on  the  treasurer  for  the  amount.  JSn. 
March  11,  1872.    Am'd.  1880,  105. 

Prob.  Act,  sec.  278.  En.  April  22,  1850.  Rep.  1851,  489. 
(En.  1851,  448. 

S  1697.  Final  settlement,  decree,  and  discharge.  When 
the  estate  has  been  fully  administered,  and  it  is  shown  by 
the  executor  or  administrator,  by  the  production  of  satis- 
factory vouchers,  that  he  has  paid  all  sums  of  money  due 
from  him,  and  delivered  up,  under  the  order  of  the  court, 
all  the  property  of  the  estate  to  the  parties  entitled,  and, 
performed  all  the  acts  lawfully  required  of  him,  the  court 
must  make  a  Judgment  or  decree  discharging  him  from  all 
liability  to  be  incurred  thereafter.  En.  March  11,  1872. 

Cal.Rep.Cit.     54,  305;     60,  269;     68.  476;     63,  476;     83,  463; 
112,  294;  129,  805;  134,    29. 

Prob.  Act,  sec.  279.    En.  April  22,  1850.    Rep.  1S51,  489. 

En.  1851,  448.    Am'd.  1861,  651. 

Cal.Rep.Cit.  86.  654;  86,  656;  61,  161. 

§  1698.  Discovery  of  property.  The  final  settlement  of 
of  an  estate,  as  in  this  chapter  provided,  shall  not  prevent 
a  subsequent  issue  of  letters  testamentary,  or  of  adminis- 
tration, or  of  administration  with  the  will  annexed,  if  other 
property  of  the  estate  be  discovered,  or  if  it  become  neces- 
sary or  proper  for  any  cause  that  letters  should  be  again 
Issued.    En.  March  11,  1872.    Am'd.  1873-4,  373. 

Cal.Rep.Cit.  57,  3S8 ;  136,  370. 

Prob.  Act,  sec.  2S0.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.  Am'd.  1861.  651;  1872,  85. 


641  PARTITION    AND    SBTTLBMBNT.  fi  1699 

ARTICLE    V. 

[New  article  added  March  19,  1889;  Stats.  1889,  p.  837.    In 

effect  Immediately.] 

ACCOUNTS  OF  TRUSTSES— DISTRIBUTION. 

I  1699.  Superior  court  not  to  lose  Jurisdiction  by  ilnal  distribu- 
tion. 

I  1700.     Compensation  of  trustees. 

i  1701.    Appeal  from  decree  settling  account. 

i  1702.  Trustee  may  decline.  Resignation  of  executor.  Appoint- 
ment by  court. 

I  1708.    Jurisdiction. 

^  x*\/»*yu-  i^AiSfciiwuuuAi  to  treasurer. 

{  1699.  Superior  court  not  to  lose  Jurisdiction  by  final 
distribution.  Where  any  trust  has  been  created  by  or 
under  any  will  to  continue  after  distribution,  the  superior 
court  shall  not  lose  Jurisdiction  of  the  esuite  by  hnal  dis- 
tribution, but  shall  retain  Jurisdiction  thereof  for  the 
purpose  of  the  settlement  of  accounts  under  the  trusts. 
And  any  trustee  created  by  any  will,  or  appointed  to  ex« 
ecute  any  trust  created  by  any  will,  may,  from  time  to  time, 
pending  the  execution  of  his  trust,  or  may,  at  the  termina- 
tion thereof,  render  and  pray  for  the  settlement  of  his  ac- 
counts as  such  trustee,  before  the  superior  court  in  which 
the  will  was  probated,  and  in  the  manner  provided  for 
the  settlement  of  the  accounts  of  executors  and  adminis- 
trators. The  trustee,  or,  in  the  case  of  his  death,  his  legal 
representatives,  shall,  for  mat  purpose,  present  co  the  court 
his  verified  petition,  setting  forth  his  accounts  in  detail, 
with  a  report  showing  condition  of  trust  estate,  together 
with  a  verified  statement  of  said  trustee,  giving  the  names 
and  postofllce  addresses,  if  known,  of  the  cestuis  que  trust, 
and,  upon  the  filing  thereof,  the  court,  or  Judge,  shall  fix 
a  day  for  the  hearing.  The  derk  must  thereupon  give 
notice  thereof  of  not  less  than  ten  days,  by  causing 
notices  to  be  posted  in  at  least  three  public  places  in 
the  county,  setting  forth  the  name  of  the  trust  estate, 
the  trustee,  and  the  day  appointed  for  the  settlement  of  the 
account.  The  court,  or  a  Judge  thereof,  may  order  such 
further  notice  to  be  given  as  may  be  proper.  Such  trustee 
may,  in  the  discretion  of  the  court,  upon  application  of  any 
beneficiary  of  the  trust,  or  the  guardian  of  such  bene- 
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ficiary,  be  ordered  to  appear  and  render  his  account,  after 
being  cited  by  service  of  citation,  as  provided  for  the  Be^ 
vice  of  summons  in  civil  cases,  and  sucb  application  sball 
not  be  denied  where  no  account  has-  been  rendered  to  the 
court  within  six  months  prior  to  such  application.  Upon 
the  filing  of  the  account  so  ordered,  the  same  proceedinss 
for  the  hearing  and  settlement  thereof  shall  be  had  as  here- 
inabove provided.  En.  Stats.  188d,  337.  Am'cl.  l&^b,  64; 
1900-01,  47. 

CaI.Rep.ClL  107,  595;  128,  684;  133,  495. 

§  1700.  Compensation  of  trustees.  On  all  such  account- 
ings the  court  shall  allow  the  trustee  or  trustees  the  proper 
expenses  and  such  compensation  for  services  as  the  court 
may  adjudge  to  be  Just  and  reasonable,  and  shall  apportion 
such  compensation  among  the  trustees  according  to  the 
services  rendered  by  them  respectively,  and  may  in  its 
discretion  fix  a  yearly  compensation  for  the  trustee  or 
trustees  to  continue  as  long  as  the  court  may  judge  proper. 
En.   Stats.  1889,   338. 

S  1701.  Appeal  from  decree  settling  account.  From  a 
decree  settling  such  account  appeal  may  be  ta)cen  in  the 
manner  provided  for  an  appeal  from  a  decree  settling 
the  account  of  an  executor  or  administrator.  The  decree 
of  the  superior  court,  if  affirmed  on  appeal  or  becoming  final 
without  appeal,  shall  be  conclusive.    £n.  Stats.  1S89,  338. 

S  1702.  Trustee  may  decline.  Resignation  of  executor. 
Appointment  by  court.  Any  person  named  or  designated 
as  a  trustee  in  any  will  which  has  been  or  shall  hereafter 
be  admitted  to  probate  in  this  state  may,  at  any  time 
before  final  distribution,  decline  to  act  as  such  trustee, 
and  an  order  of  court  shall  thereupon  be  made  accepting 
such  resignation;  but  the  declination  of  any  such  person 
who  has  qualified  as  executor  shall  not  be  accepted  by 
the  court,  unless  the  same  shall  be  in  writing  and  filed 
in  the  matter  of  the  estate  in  the  court  in  which  the 
administration  is  pending,  and  such  notice  shall  be  given 
thereof  as  is  required  upon  a  petition  praying  for  letters 
of  administration.  The  court  in  which  the  administration 
is  pending  shall  have  power  at  any  time  before  final  di»- 
tribution  to  appoint  jome  fit  and  proper  person  to  fill  any 
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vacancy  In  the  office  of  trustee  under  the  will,  whether 
resulting  from  such  declination,  removal,  or  otherwise; 
provided,  it  shall  be  required  by  law  or  necessary  to  carry 
out  the  trust  created  by  the  will,  that  such  vacancy  shall 
be  filled;  and  every  person  so  appointed  shall,  before  act* 
ing  as  trustee,  give  a  bond  such  as  is  required  by  section 
one  thousand  three  hundred  and  eighty-eight  of  this  code, 
of  a  person  to  whom  letters  of  administration  are  directed 
to  issue.  Such  appointment  may  be  made  by  the  probate 
Judge  upon  the  written  application  of  any  person  in- 
terested in  the  trust  filed  in  the  probate  proceedings,  and 
shall  only  be  made  after  notice  to  all  parties  interested 
in  the  trust,  given  in  the  same  manner  as  notice  is  required 
to  be  given  of  the  hearing  upon  the  petition  for  the  probate 
of  a  will.  In  each  of  the  preceding  cases  the  court 
may  order  such  further  notice  as  shall  seem  necessary. 
In  accepting  a  declination  under  the  provisions  of  this 
section,  the  court  may  make  and  enforce  any  order  which 
may  be  necessary  for  the  preservation  of  the  estate. 
This  section  shall  be  applicable  to  any  and  all  estates  now 
pending  in  which  a  final  distribution  and  discharge  has  not 
been  granted.    En.  Stats.  1891,  15.    Am'd.  1899,  104. 

Gal.B6p.Cit.  186.  868. 

1 1703.  .Jurisdiction.  The  provisions  of  the  next  preced* 
Ins  section  shall  apply  In  all  cases  where  a  final  decree  of 
distribution  has  not  been  made;  but  the  Jurisdiction 
giren  by  said  section  shall  not  exclude,  in  cases  to  which 
it  applies,  the  jurisdiction  now  possessed  by  the  courts  of 
this  state.    Bn.  SUU.  1891,  16. 

GaLRep.Olt  107,  696 ;  188,  495. 

1 1703%.  Distribution  to  treasurer.  When  any  estate  is 
distributed  by  the  Judgment  or  decree  of  the  court,  as 
proYlded  in  this  chapter,  to  a  minor  or  incompetent  per- 
son who  has  no  lawful  guardian  to  receive  the  same,  or  per- 
son authorized  to  receipt  therefor,  the  portion  of  said 
estate  consisting  of  money  shall  be  paid  to  and  deposited 
with  the  county  treasurer  of  the  county  in  which  the  estate 
is  being  probated,  who  shall  give  a  receipt  for  the  same, 
and  shall  be  liable  on  his  official  bond  therefor;  and  said 
receipt  shall  be  deemed  and  received  by  the  court  or  Judge 
thereof  as  a  voucher  in  favor  of  said  executor,  or  ad- 
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ministrator,  with  the  same  force  and  efFect  as  if  executed 
by  the  distributee  thereof.  And  this  section  shall  be 
applicable  to  any  and  all  estates  now  pending  in  which  a 
final  decree  of  discharge  has  not  been  granted.  Said 
moneys  so  paid  into  the  county  treasury,  shall  be  paid  out* 
upon  petition  to,  and  the  order  of  the  superior  court  or 
judge  thereof,  to  the  person  entitled  to  receiye  the  sama 
Bn.  Stats.  1897,  88. 

The  act  adding  this  article  to  the  code  contained  a 
provision  that  it  should  ''apply  to  all  estates  of  decedents, 
where  a  final  decree  of  distribution  has  not  heretofore  bees 
made."    En.  Stats.  1889,  338. 


CHAPTER  XIL 

OF      ORDERS,      DECREES,      PROCESS.      MINUTES.      RBCX>RDiL 

TRIAI.S,   AND   APPEALS. 

8  1704.     Orders  and  decrees  to  bo  entered  In  minutes. 
fi  1705.     How  often  publication  to  be  made. 

I  1706.    Recorded  decree  or  order  to  impart  notiet  from  date  «f 

filing. 
S  1707.     Citation,  bow  directed  and  what  to  contain. 
S  1708.     Citation,  bow  issued. 
§  1709.     Citation,  how  served. 
S  1710.     Personal  notice  given  by  citation. 
S  1711.     Citation  to  be  served  five  days  before  return. 
I  1712.     One  description  of  real  estate  aougbt  to  be  sold  balna  yvlb" 

lished,  is  sufficient  for  all  purposes. 

9  1713.     Rules  of  practice  generally. 
I  1714.     New  trials  and  appeals. 

i  1715.    Within  what  time  appeal  must  be  taken. 

fi  1716.     Issues  Joined  in  probate  court,  how  tried  and  dlraosed  tL 

i  1717.     Court  to  try  case  when  no  jury  la  demanded.     Sow  aai 

what  issues  to  be  tried. 
8  1718.     Court  to  appoint  attorney  for  minor  or  absent  hetrs,  d«T> 

isees.  legatees,  or  creditors,  when,  and  what  oompenMp 

tion  he  is  to  receive.     (Repealed.) 

1719.  Decrees,  what  to  be  recorded. 

1720.  Costs,  by  whom  paid  in  certain  cases. 

1721.  Executor,  etc,  to   be  removed  when  committed  for  eoa* 
tempt. 

I  1722.     Service  upon  guardian. 

I  1723.     Disposition  of  life  estates  or  homesteads  In  certain  caMi. 

S  1704.  Orders  and  decrees  to  be  entered  in  mlnutsi* 
Orders  and  decrees  made  by  the  court,  or  a  judge  thereot 
in  probate  proceedings,  need  not  recite  the  existence  of 
facts,  or  the  performance  of  acts,  upon  which  the  Juris* 
diction  of  the  court  or  Judge  may  depend,  but  It  shall  only 
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be  necessary  that  they  contain  the  matters  ordered  or  ad- 
judged, except  as  otherwise  provided  in  this  title.  All 
orders  and  decrees  of  the  court  or  Judge  must  be  entered 
at  length  in  the  minute  book  of  the  court  En.  March  11» 
1872.    Am'd.  1873-4.  374;  1880,  105. 

Cal.R6p.Clt.  72,  678;  09,  615;  110,  227;  119.  28;  122.  629. 

Prob.  Act,  sec.  287.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  448.  Am'd.  1861.  652. 

Cal.Rep.Cit.  61,  160. 

S1705.  How  often  publication  to  be  made.  When  any 
publication  is  ordered,  such  publication  must  be  made 
daily,  or  otherwise  as  often  during  the  prescribed  period 
as  the  paper  is  regularly  issued,  unless  otherwise  provided 
in  this  title.  The  court,  or  a  judge  thereof,  may,  however, 
order  a  less  number  of  publications  during  the  period.  En. 
March  11,  1872.    Am'd.  1880,  105. 

Cal.Rep.Cit.  78.  66.9;  84.  446;  84.  447;  120.  431;  121.  624. 

Affidavit  of  publication:  Post,  sees.  2010,  2011. 

f  1709.  Recorded  decree  or  order  to  impart  notice 
from  date  of  filing.  When  it  is  provided  in  this  title  that 
any  order  o'r  decree  of  the  court,  or  a  Judge  thereof, 
or  a  copy  thereof  must  be  recorded  in  the  office  of  the 
county  recorder,  from  the  time  of  filing  the  same  for 
record,  notice  is  imparted  to  all  persons  of  the  contents 
thereof.     En.  March  11,  1872.     Am'd.  1880,  105. 

1 1707.  Citation,  how  directed  and  what  to  contain. 
Citations  must  be  directed  to  the  person  to  be  cited, 
signed  by  the  clerk  and  issued  under  the  seal  of  the  court, 
and  must  contain: 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceeding; 

3.  A  direction  th^t  the  person  cited  appear  at  a  time  and 
place  specified.    En.  March  11,  1872. 

Cal.Rep.Cit.  68,  86;  72,  24;  116,  461. 

$1708.  Citation,  how  Issued.  The  citation  may  be 
issued  by  the  clerk  upon  the  application  of  any  j>arty 
without  an  order  of  the  judge,  except  In  cases  in  which 
such  order  is  by  the  provisions  of  this  title  expressly  r<r 
quired.     En.  March  11,  1872. 

Cal.Rep.Cit.  68.  86;  72.  24;  116.  451. 
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S 1709.  Citation,  how  served.  The  citatioa  mmt  be 
served  in  the  same  manner  as  a  summons  in  a  ctril  actSoa. 
Bn.  March  11,  1872. 

Cal.Rep.Clt.    67,    19;     68,    86;     68,    87;     72.    24;  109.  254; 

116.  461. 

Prob.  Act,  sec.  289.    En.  AprU  22,  1850.    Rep.  IKl,  48S. 
En.  1851,  448.    Am'd.  1861,  653. 
Cal.Rep.Clt.  68,  89. 

Service  of  citation — ^time  for:  Post,  sec  1711;  of  sua- 
mons:  Ante,  sec.  410. 

S  1710.  Personal  notice  given  by  citation.  When  pe^ 
sonal  notice  is  required,  and  no  mode  of  giving  it  Is  pre- 
scribed in  this  title,  it  must  be  given  by  citation.  Ea 
March  11,  1872. 

Cal.Rep.Clt.  67,  19;  68,  86;  68,  87. 

^rob.  Act,  sec.  288.    En.  April  22,  1850.     Rep.  1851,  4IS. 
En.  1851,  448.    Am'd.  1861,  652. 
CalJlop.Clt.  68,  89. 

S 1711.    Citation  to  be  served  five  days  before  retsnk 

When  no  other  time  is  specially  prescribed  in  tbis  tttla^ 
citations  must  be  served  at  least  five  days  before  tbi 
return  day  thereof.    En.  March  11,  1872. 

Cal.Rep.Clt.  116,  461. 

Prob.  Act,  sec.  290.  En.  April  22,  1850.  Rep.  1851»  4S1 
En.  1851,  448.    Am'd.  1861,  658. 

S  1712.  One  description  of  real  estate  sought  to  be  told 
being  published,  is  sufflclent  for  all  purposes.  Whoi  t 
complete  description  of  the  real  property  of  an  estati 
sought  to  be  s^ld  has  been  given  and  published  in  a  news- 
paper, as  required  in  the  order  to  show  cause  why  the  nk 
should  not  be  made,  such  description  need  not  be  pablished 
in  any  subsequent  notice  of  sale  or  notice  of  a  petitios 
for  the  confirmation  thereof.  It  is  sufficient  to  refer  to 
the  description  contained  in  the  publication  of  the  lint 
notice,  as  being  proved  and  on  file  in  the  court  Bn.  Ifai^ 
11,  1872. 

S  1713.  Rules  of  practice  generally.  Except  as  other 
wise  provided  In  this  title,  the  provisions  of  part  two  of 
this  code  are  applicable  to  and  constitute  the  rules  of  pn^ 
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.tic«  In  the  proceedings  mentioned  in  this  title.    En.  March 
XI,  1872. 

CaUlep.Cit.     55.  576 ;     66,  826 ;     61.  168 ;     63,    87 ;     74,  205 ; 
80,  146;     98,  623;  108,     94;  116,  450;  183,  685. 

X>rob.  Act,  sec.  293.    En.  April  22,  1850.    Rep.  1851,  489. 
^In.  1851,  448.    Am'd.  1861,  653. 
Cal.Rep.Clt.  46,  247. 

Fart  two:  Ante,  sees.  807  et  seq. 

S 1714.  New  trials  and  appeals.  The  provisions  of 
part  two  of  this  code,  relative  to  new  trials  and  appeals--- 
except  in  so  far  as  they  are  inconsistent  with  the  provis- 
ions of  this  title — ^apply  to  the  proceedings  mentioned  in 
tills  tlUe.     Bn.  March  11,  1872. 

Cal.Rep.Glt.     58.631;     55,576;     68.132;     74,206;     88,619; 
88,  315;     93,  618;  133,  685. 

New  trials:  Ante,  sees.  656  et  seq.;  appeals:  Ante,  sees. 
936  et  eeq. 

i  1715.  Within  what  time  appeal  must  be  taken.  The 
appeal  must  be  taken  within  sixty  days  after  the  order, 
decree,  or  Judgment  is  entered.    En.  March  11, 1872. 

Cal.Rep.Clt.     64,  228;     65,  676;     64,  379;  64,  428;     68,  132; 

74,206;     76.624;     83.619;     93.621;  95,672;     96,114; 

98.  653;  109.  646;  119,    28;  122,  629;  133.  822;  183,  823; 
134,  122;  138,  197. 

Appeals  from  superior  courts — ^in  probate  matters: 
Sec   963,  subd.  8. 

S  1716.  Issues  Joined  In  probate  court,  how  tried  and  dis- 
posed of.  All  issues  of  fact  Joined  in  probate  proceedings 
must  be  tried  in  conformity  with  the  requirements  of 
article  two,  chapter  two,  of  this  title,  and  in  all  such  pro- 
ceedings the  party  affirming  is  plaintifC,  and  the  one  deny- 
ing or  avoiding  is  defendant.  Judgments  therein,  on  the 
issue  joined,  as  well  as  for  costs,  may  be  entered  and 
enforced  by  execution  or  otherwise  by  the  court,  as  in 
dvll  actions.    En.  March  11,  1872.    Am'd.  1880,  106. 

GalJlep.Glt.     65,676;     66,325;     68,132;     72,839;     74,205; 
74,  207;  116.  643;  188,  685. 

Prob.  Act,  sec.  294.    En.  April  22,  1850.    Rep.  1851,  489. 

Bn.  1851,  448.    Am'd.  1855,  300;  1861,  653;  1868,  629. 

CalA^.Ctt.  86,  610;  86,  611. 

Trial  of  Issues:     Post,  sec.  1717. 
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S 1717.  Court  to  try  case  when  no  Jury  Is  demanded. 
How  and  what  issues  to  be  tried.  If  no  jury  is  demanded, 
the  court  must  try  the  Issues  joined.  If  on  written  demand 
a  jury  Is  called  by  either  party,  and  the  Isaues  are  not 
sufficiently  made  up  by  the  written  pleadings  on  file,  the 
court,  on  due  notice  to  the  opposite  party,  must  settle  and 
frame  the  Issues  to  be  tried,  and  submit  the  same,  tc^ether 
with  the  evidence  of  each  party,  to  the  jury,  on  which  they 
must  render  a  verdict  Either  may  move  for  a  new  trial, 
upon  the  same  grounds  and  errors,  and  in  like  manner, 
as  provided  in  this  code  for  civil  actions.  En.  MarcdL  11, 
1872. 

Cal.Rep.Cit.  68,  182;  72,  889;  74,  207;  96,  114;  183.  585, 

New  trials:  Ante,  sec.  1714. 

$  1718.  Court  to  appoint  attorney  for  minor  or  absent 
heirs,  devisees,  legatees,  or  creditors,  when,  and  what 
compensation  he  is  to  receive.  £n.  March  11,  1872.  AmU 
1878-4,  374;  1880,  106.     Rep.  1903,  243. 

Cal.Rep.Oit.  75,  599 ;  93,  629 ;  125,  258 ;  134.  6. 

§  1719.  Decrees,  what  to  be  recorded.  When  a  Jadgment 
or  decree  is  made,  setting  apart  a  homestead,  conflrmlos 
a  sale,  making  distribution  of  real  property,  or  deter 
mining  any  other  matter  afCecting  the  title  to  real  property, 
a  certified  copy  of  the  same  must  be  recorded  in  the  oftce 
of  the  recorder  of  the  county  in  which  the  property  ii 
situated.    En.  March  11,  1872.    Am'd.  1873-4,  375. 

Prob.  Act,  sec.  296.  En.  April  22,  1850.  Rep.  1851.  4S9. 
En.  1851,  448.    Am'd.  1855,  301;  1861,  654. 

S  1720.    Costs,  by  whom  paid  in  certain  cases.    When  ft 

is  not  otherwise  prescribed  in  this  title,  the  superior  court, 
or  the  supreme  court  on  appeal,  may,  in  its  discretion. 
order  costs  to  be  paid  by  any  party  to  the  proceedings, 
or  out  of  the  assets  of  the  estate,  as  justice  nuiy  require. 
Execution  for  the  costs  may  issue  out  of  the  superior  oonrt 
En.  March  11, 1872.    Am'd.  1880,  106. 

Cal.Rep.Cit.  47,  452;  93,  571;  112.  453;  120.  462;  120.  45S; 

120,  454. 

Prob.  Act,  sec.  302.  En.  April  22,  1850.  Rep.  1851,  4». 
En.  1851.  448.  Am*d.  1855,  302. 
Cal.Rep.Clt.  36,  280. 
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Costs  against  executor — or  administrator:  Ante,  sec. 
1509. 

f  1721.  Executor,  etc.,  to  be  removed  when  committed  for 
contempt.  Whenever  an  executor,  administrator,  or  guar- 
dian is  committed  for  contempt  in  disobeying  any  lawful 
order  of  the  court,  or  a  judge  thereof,  and  has  remained  in 
custody  for  thirty  days  without  obeying  such  order,  or 
purging  himself  otherwise  of  the  contempt,  the  court  may, 
by  order  reciting  the  facts,  and  without  further  showing 
or  notice,  revoke  Ills  letters  and  appoint  some  other  person 
entitled  thereto  executor,  administrator,  or  guardian  in 
his  stead.    En.  March  11,  1872.    Am'd.  1880,  106. 

i  1722.  Service  upon  guardian.  Whenever  an  Infant, 
Insane,  or  incompetent  person  has  a  guardian  of  liis  estate 
residing  in  this  state,  personal  service  upon  the  guardian 
of  any  process,  notice,  or  order  of  the  court  concerning  the 
•state  of  a  deceased  person  in  which  the  ward  is  interested, 
is  equivalent  to  service  upon  the  ward,  and  it  is  the  duty 
of  tlie  guardian  to  attend  to  the  interests  of  the  ward  in  the 
matter.  Such  guardian  may  also  appear  for  his  ward  and 
waiTO  any  process,  notice,  or  order  to  show  cause  which 
an  adult  or  a  person  of  sound  mind  might  do.  £n.  Stats. 
187^4.  875.    Am'd.  1880,  107. 

1 1723.  Disposition  of  life  estates  or  homesteads  In  cer- 
tain cases.  If  any  person  has  died  or  shall  hereafter  die 
who  at  the  time  of  his  death  was  the  owner  of  a  life  estate 
which  terminates  by  reason  of  the  death  of  such  person,  or 
If  auch  person  at  the  time  of  his  death  was  one  of  the 
spouses  owning  and  occupying  lands  as  a  homestead,  which 
lands  by  reason  of  the  death  of  such  person,  vest  in  the 
surviving  spouse;  or  if  such  person  was  a  married  woman 
who  at  time  of  her  death  was  the  owner  of  community  prop- 
erty which  passed  upon  her  death  to  the  surviving  hus- 
band; any  person  interested  In  the  property,  or  in  the  title 
thereto,  in  which  such  estates  or  interests  were  held,  may 
file  in  the  superior  coiurt  of  the  county  in  which  the  prop- 
erty Is  situated,  his  verified  petition  setting  forth  such 
facts,  and  thereupon  and  after  such  notice  by  publication 
or  otherwise,  as  the  court  may  order,  the  court  shall  hear 
such  petition  and  the  evidence  ofFered  In  support  thereof. 

Code  Civ.  Proc— 65. 
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and  If  upon  such  hearing  it  shall  appear  that  such  life 
estate  of  such  deceased  person  absolutely  terminated  by 
reason  of  his  death,  or  such  homestead  or  communi^ 
property  vested  in  the  suryivor  of  such  marriage,  the  court 
shall  make  a  decree  to  that  effect,  and  thereupon  a  certified 
copy  of  such  decree  may  be  recorded  in  the  office  of  the 
county  recorder,  and  thereafter  shall  have  the  same  effect 
as  a  final  decree  of  distribution  so  recorded.  £n.  Stats. 
1881,  35.     Am'd.  1897,  62. 

CalJlep.Cit.  102.  638;  102.  641;  181,  460;  186,  387.. 
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CHAPTER  Xm. 
OF  PUBLIC  ADMINISTRATOR. 

What  estates  to  be  administered  hj  public  administrator. 
Public  administrator  to  obtain  letters,  when  and  liow*    Bis 

bond  and  oath. 
Duty  of  persons  In  whose  house  any  stranger  diea. 
Must  return  inventory  and  administer  estates  aooordlBS  ta 

this  title. 
When  another  person  is  appointed  administrator  or  eacactt- 

tor,  public  administrator  to  deliyer  up  the  estate. 
Civil  officers  to  give  notice  of  waste  to  public  aAninlstrator. 
Suits  for  property  of  decedents. 

Order  to  examine  party  charged  with  embessling  Mtatou 
Punishment  for  refusing  to  attend. 
Order  on  public  administrator  to  account 
Every  six  months  to  make  and  publish  return  of  OTp4ltf*?t 

of  estate. 
Moneys  paid  to  county  treasurer.     Investments.     Es^eaL 
Not  to  be  interested  in  the  payments  for  or  on  aooount  of 

estates  in  his  hands. 
When  to  settle  with  county  clerk,  and  how  unclaimed  es* 

tate  disposed  of. 
Proceedings  against  public  admlnlBtrator  for  tailtira  to  pay 

over  money  as  ordered. 
Fees  of  officers,  when  and  by  whom  paid. 
Public  administrator  to  administer  oaths. 
Preceding  chapters  applicable  to  public  administrator. 
To  file  reports.    Penalty  for  failure.    Duty  of  district  at- 

tomey. 


§  1726.  What  estates  to  be  adminletered  by  public  adrntii* 
ietrator.  Every  public  administrator,  duly  elected,  coni* 
missioned,  and  qualified*  must  take  charge  of  the  estatat 
of  persons  dying  within  his  county  as  follows: 

1.  Of  the  estate  of  decedents  for  which  no  administra- 
tors are  appointed,  and  which.  In  consequence  thereot,  an 
being  wasted,  uncared  for,  or  lost; 
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2.  Of  the  estate  of  decedents  who  have  no  known  heirs; 

3.  Of  the  estates  ordered  into  his  hands  by  the  court; 
and 

4.  Of  the  estates  upon  which  letters  of  administration 
have  been  issued  to  him  by  the  court.  En.  March  11,  1872. 
Am'd.  1880,  107. 

CaIJtep.Clt.  76.  297;  76.  298;  101.  613;  127.  661;  127.  662. 

Pabllc  administrator. — ^By  act  approved  March  30,  1872, 
Stats.  1871-2,  which  took  effect  immediately,  if  the  public 
administrator  of  any  county  of  this  state  fails  to  qualify, 
or  in  person  fails  to  perform  the  duties  of  his  office,  the 
coroner  of  such  county  shall  be  ex-offlcio  public  adminis- 
trator; and  in  case  both  public  administrator  and  coroner 
fall  to  qualify,  or  perform  the  duties  appertaining  thereto, 
the  supervisors  shall  appoint  a  suitable  person  to  be  public 
administrator;  and  all  laws  applicable  to  the  qualification, 
powers,  duties,  and  compensation  of  public  administrator 
shall  apply  to  the  coroner  or  appointee  of  the  supervisors 
as  aforesaid.  This  act  was  repealed  by  the  County  Govern- 
ment Act,  1897,  490,  sees.  142-147,  prescribing  the  duties  of 
ooronar. 

Ante,  sec  1618. 


1 1727.  Public  administrator  to  obtain  letters,  when  and 
how.  His  bond  and  oath.  Whenever  a  public  administra- 
tor takes  charge  of  an  estate,  which  he  Is  entitled  to 
administer  without  letters  of  administration  being  issued, 
or  under  order  of  the  court,  he  must,  with  all  convenient 
dispatch,  procure  letters  of  administration  thereon,  in  like 
manner  and  on  like  proceedings  as  letters  of  administration 
are  issued  to  other  persons.  His  official  bond  and  oath  are 
In  Ueu  of  the  administrator's  bond  and  oath;  but  when  real 
estate  Is  ordered  to  be  sold,  another  bond  may  be  required 
by  the  court    En.  March  11,  1872. 

0«lJl«p.Cit.  127,  661 ;  127,  662. 

MUrering  estate  to  another  appointed:  Post,  sees.  1730, 
17S5. 
Bond  on  sale  of  real  estate:  Ante,  sec.  1389. 

1 1728.  Duty  of  persons  In  whose  house  any  stranger 
diss.  Whenever  a  stranger,  or  person  without  known  heirs, 
dies  Intestate  In  the  house  or  premises  of  another,  the 
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possessor  of  such  premises,  or  any  one  knowing  the  facts, 
must  give  immediate  notice  thereof  to  the  public  adminis- 
trator of  the  county;  and  in  default  of  so  doing,  he  is  UaUe 
for  any  damage  that  may  be  sustained  thereby,  to  be 
recovered  by  the  public  administrator,  or  any  party  inter 
ested.    En.  March  11,  1872. 

• 

Prob.  Act,  sec.  804.    Bn.  April  22,  1850.    Rep.  1861,  4XL 

Bn.  1851,  448. 
Cal.Rep.Clt.  7.  281« 

1 1729.  Must  return  Inventory  and  administer  estates 
according  to  this  title.  The  public  adminlBtrator  most 
make  and  return  a  perfect  inventory  of  all  estates  takes 
into  his  possession,  administer  and  account  for  the  same 
according  to  the  provisions  of  this  title,  subject  to  tba 
control  and  directions  of  the  court.  EIn.  March  11,  1872, 
Am'd.  1880,  107. 

Prob.  Act,  sec  305.  En.  AprU  22,  1850.  Rep.  1862,  40. 
Bn.  1851,  448. 

CalJlep.Clt  7,  281. 

S  1730.  When  another  person  Is  appointed  admlnlstratsr 
or  executor,  public  administrator  to  deliver  up  the  estato'. 
If,  at  any  time,  letters  testamentary  or  of  administratioc 
are  regularly  granted  to  any  other  person  on  an  estate  d 
which  the  public  administrator  has  charge,  he  most,  uodar 
the  order  of  the  court,  account  for,  pay,  and  deliver  to 
the  executor  or  administrator  thus  appointed,  all  tbe 
money,  property,  papers,  and  estate  of  every  kind  in  Ui 
possiBssion  or  under  his  control.  Bn.  March  11, 1872.  AmU 
1880,  107. 

Cal.Rep.Cit.  101.  618. 

Prob.  Act,  sec.  306.    Bn.  April  22,  1850.    Rep.  1851,  489. 

Bn.  1851,  448. 

Cal.Rep.Cit.  7,  282. 

S  1731.    Civil  officers  to  give  notice  of  waste  to  pMk 

administrator.  All  civil  officers  must  inform  the  pntile 
administrator  of  all  property  known  to  them,  belongixv 
to  a  decedent,  which  is  liable  to  loss,  injury,  or  waste,  and 
which,  by  reason  thereof,  ought  to  be  In  the  possession  of 
the  public  administrator.    En.  March  11,  1872. 
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Prob.  Act,  sec.  307.  En.  April  22,  1850.  Rep.  1851,  489. 
Sn.  1851,  448. 

i  1732.  Suits  for  property  of  decedents.  The  public 
administrator  must  institute  all  suits  and  prosecutions 
necessary  to  recover  the  property,  debts,  papers,  or  other 
estate  of  the  decedent    Bn.  March  11, 1872. 

Prob.  Act,  sec  808.  En.  April  22,  1850.  Rep.  1851,  489. 
Shi.  1851,  448. 

i  1733.  Order  to  examine  party  charged  with  embezzling 
estate.  When  the  public  administrator  complains  to  the 
superior  court,  or  a  judge  thereof,  on  oath,  that  any  person 
lias  concealed,  embezzled,  or  disposed  of,  or  has  in  his 
possession  any  money,  goods,  property,  or  effects,  to  the 
possession  of  which  such  administrator  is  entitled  in  his 
official  capacity,  the  court  or  Judge  may  cite  such  person 
to  appear  before  the  court,  and  may  examine  him,  on  oath, 
touching  the  matter  of  such  complaint.  En.  Marcn  11, 1872. 
Ann'd.  1880,  107. 

Prob.  Act,  sec.  309.  En.  April  22,  1850.  Rep.  1851,  489. 
:Eia.  1851,  448. 

Citation:  Ante,  sees.  1707-1711* 

i  1734.  Punishment  for  refusing  to  attend.  All  such 
interrogatories  and  answers  must  be  reduced  to  writing 
and  signed  by  the  party  examined,  and  filed  in  the  court 
U  the  person  so  cited  refuses  to  appear  and  submit  to 
such  examination,  or  to  answer  such  interrogatories  as 
may  be  put  to  him  touching  the  matter  of  such  complaint, 
the  court  may  commit  him  to  the  county  jail,  there  to 
remain,  in  close  custody,  until  he  submits  to  the  order  of 
the  court    En.  March  11,  1872.    Am'd.  1880,  107. 

Prob.  Act,  sec.  810.  En.  April  22,  1850.  Rep.  1851,  489. 
En.  1851,  449. 

Contempt:   Ante,  sees.  1209  et  seq. 

f  1735.  Order  on  public  administrator  to  account  The 
court  may,  at  any  time,  order  the  public  administrator  to 
account  for  and  deliver  all  the  money  and  property  of  an 
estate  In  his  hands  to  the  heirs,  or  to  the  executors  or 
administrators  regularly  appointed.  En.  March  11,  1872. 
Am'd.  1880,  108. 
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Prob.  Act,  sec.  311.  Bn.  April  22,  1850.  Rep.  1850,  18). 
ESn.  1851,  448. 

Cal.R6p.Clt.  7.  282. 

1 1736.  Every  elx  months  to  make  and  publish  retars 
of  condition  of  estate.  The  public  administrator,  or  anif 
person  wbo  received  letters  of  administration  while  acting 
as.  public  administrator,  must,  once  in  eveiy  six  numthSt 
make  to  the  superior  court,  under  oath,  a  return  of  aU 
the  estates  of  decedents  which  have  come  into  his  hands, 
the  value  of  each  estate,  the  money  which  has  come  into 
his  hands  from  every  such  estate,  and  what  he  has  done 
with  it,  and  the  amount  of  his  fees,  and  expenses  incurred 
in  each  estate,  and  the  balance,  if  any,  in  each  such  case 
remaining  in  his  hands;  publish  the  same  six  times  in 
some  newspaper  published  in  the  county,  or  if  there  is 
none,  then  post  the  same,  legibly  written  or  printed.  In  the 
office  of  the  county  clerk  of  the  county.  One  copy  of  the 
return  must  be  filed  with  papers  in  each  estate  so  reported. 
Bn.  March  11,  1872.    Am'd.  1880,  108;  1895,  157. 

CaLRep.Clt.  127.  186;  127,  188. 

Prob.  Act,  sec.  312.  Bn.  April  22,  1850.  Rep.  1851,  489. 
Bn.  1851,  448. 

Cal.Rep.Cit.  7,  282. 

1 1737.  Moneys  paid  to  county  treasurer.  InvestmentSi 
Escheat.  It  is  the  duty  of  every  public  administrator,  ss 
soon  as  he  shall  receive  the  same,  to  deposit  with  the 
county  treasurer  of  the  county  in  which  the  probate  pro- 
ceedings are  pending,  all  moneys  of  the  estate  not  required 
for  the  current  expenses  of  the  administration;  and  such 
moneys  may  be  drawn  upon  the  order  of  the  executcv  or 
administrator,  cormterslgned  by  a  superior  Judge,  when 
required  for  the  purposes  of  administration.  It  shall  be 
the  duty  of  the  county  treasurer  to  receive  and  safely  keep 
all  such  moneys,  and  pay  them  out  upon  the  order  at  the 
executor  or  administrator,  when  countersigned  by  a  8upe> 
rlor  judge,  and  not  otherwise,  and  to  keep  an  account  with 
such  estate  of  all  moneys  received  and  paid  to  him;  and  the 
county  treasurer  shall  be  allowed  one  per  cent  upon  sll 
moneys  received  and  kept  by  him,  and  no  greater  fees  for 
any  services  herein  provided;  and  for  the  safekeeping  and 
payment  of  all  such  moneys,  as  herein  provided,  the  said 
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treasurer  and  Ms  sureties  shall  be  responsible  upon  bis 
official  bond.  The  moneys  thus  deposited  may,  upon  order 
of  the  court*  be  invested,  pending  the  proceedings,  in 
Becurities  of  the  United  States,  or  of  this  state,  when  such 
luvestiuent  is  deemed  by  the  court  to  be  for  the  best 
Interests  of  the  estate.  After  a  final  settlement  of  the 
affairs  of  any  estate,  if  there  be  no  heirs,  or  other  claimants 
thereof,  the  county  treasurer  shall  pay  into  the  state 
treasury  all  moneys  and  effects  in  his  hands  belonging  to 
the  estate,  upon  order  of  the  court;  and  if  any  such  moneys 
and  effects  escheat  to  the  state,  they  must  be  disposed  of 
as  other  escheated  estates.  En.  March  11,  1872.  Am'd. 
1873-4,  376;  1880,  108. 

Escheated  estates:  Ante,  sees.  1269-1272. 

S  1738.  Not  to  be  Interested  In  the  payments  for  or  on 
account  of  estates  In  his  hands.  The  public  administrator 
must  not  be  interested  in  the  expenditures  of  any  kind 
made  on  account  of  any  estate  he  administers;  nor  must 
he  be  associated  in  business  or  otherwise  with  any  one  who 
is  so  interested,  and  he  must  attach  to  his  report  and 
publication,  made  in  accordance  with  the  preceding  sec- 
tion, his  affidavit  to  that  effect.    En.  March  11, 1872. 

Cal^ep.Cit.  55,  142;  103,  686. 

{ 1739.  When  to  settle  with  county  clerk,  and  how  un- 
cial med  estate  disposed  of.  Putjic  administrators  are 
required  to  account,  under  oath,  and  to  settle  and  adjust 
their  accounts  relating  to  the  care  and  disbursement  of 
money  or  property  belonging  to  estates  in  their  hands,  with 
the  county  clerks  of  their  respective  counties,  on  the  first 
Monday  in  January  and  July  in  each  year;  one  copy  of  said 
account  to  be  filed  with  the  papers  in  each  of  such  estates; 
and  they  must  pay  to  the  county  treasurer  any  money  re- 
maining in  their  hands  of  an  estate  unclaimed,  as  provided 
in  sections  sixteen  hundred  and  ninety-three  to  sixteen 
hundred  and  ninety-six,  both  Inclusive.  En.  March  11, 
1872.    Am'd.  1895,  124. 

C&lJlep.Clt.  76,  298;  128,  649. 

11740.  Proceedings  against  public  administrator  for 
failure  to  pay  over  money  as  ordered.  When  it  appears, 
from  the  returns,  made  in  pursuance  of  the  foregoing  sec- 
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tlons,  that  any  money  remains  in  the  hands  of  the  public 
administrator  (after  a  final  settlement  of  the  estate)  i»- 
clalmed,  which  should  be  paid  over  to  the  county  treasurer, 
the  superior  courti  or  a  judge  thereof,  must  order  the  same 
to  be  paid  over  to  the  county  treasurer;  and  on  failure  (tf 
the  public  administrator  to  comply  with  the  order  wlthia 
ten  days  after  the  same  is  made,  the  district  attorney  for 
the  county  must  immediately  institute  the  requisite  legal 
proceedings  against  the  public  administrator  for  a  judg- 
ment against  him  and  the  sureties  on  his  official  bond,  in 
the  amount  of  money  so  withheld,  and  costs.  Sn.  March 
11,  1872.    Am'd.  1880,  109. 

S  1741.  Fees  of  officers,  when  and  by  whom  paid.  The 
fees  of  all  officers  chargeable  to  estates  in  the  hands  of 
public  administrators,  must  be  paid  out  of  the  assets  there- 
of so  soon  as  the  same  come  into  his  hands.  Bxl  March  11, 
1872. 

S  1742.  Public  administrator  to  administer  oaths.  PobUe 
administrators  may  administer  oaths  in  regard  to  all  mat- 
ters touching  the  discharge  of  their  duties,  or  the  admials- 
tration  of  estates  in  their  hands.    En.  March  11, 1872. 

Administration  of  oaths:    Post,  sees.  2093  et  seq. 

S  1743.  Preceding  chapters  applicable  to  public  admlnl^ 
trator.  When  no  direction  is  given  In  this  chapter  for  the 
government  or  guidance  of  a  public  administrator  in  the 
discharge  of  his  duties,  or  for  the  administration  of  an 
estate  in  his  hands,  the  provisions  of  the  preceding  chap- 
ters of  this  title  must  govern.    Bn.  March  11,  1872. 

Cal.Rep.Clt.  76,  298;  101,  618. 

1 1744.  To  file  reports.  Penalty  for  failure.  Duty  of 
district  attorney.  Every  public  administrator,  or  person 
who  holds  letters  of  administration,  who  was  appointed 
while  acting  as  public  administrator,  who  fails  to  comply 
with  the  provisions  of  sections  seventeen  hundred  and 
thirty-five,  seventeen  hundred  and  thirty-six,  and  sectioa 
seventeen  hundred  and  thirty-nine  of  this  code,  is  guilty  of 
a  misdemeanor;  and  upon  conviction  thereof,  shall  be 
punished  by  a  fine  not  less  than  one  hundred  dollars  tot 
each  offense;  and  it  shall  be  the  duty  of  the  district  attor- 
ney of  the  county  to  see  that  the  provisions  of  this  chapter 
are  fully  complied  with.    En.  Stats.  1895,  38. 
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ARTICLE   I. 
GUARDI/INS   OP  MINORS. 

f  1747.     Superior  court  to  appoint  guardians,  when  and  on  what 
petition. 

1748.  When  minor  may  nominate  guardian ;  when  not. 

1749.  When  appointment  may  be  made  by  court,  when  minor  la 
over  fourteen. 

1760.  Nomination  by  minors  after  arriving  at  fourteen. 

1751.  Who  may  be  guardian.    Marriage  of  guardian. 

1762.  Minor  having  no  father  or  mother. 

1758.  Powers  and  duties  of  guardian. 

1754.  Bond  of  guardian,  conditions  of. 

1755.  Court  may  insert  conditions  in  order  appointing  guardian. 

1756.  Letters  of  guardianship  and  bond  of  guardian  to  be  r^ 
corded. 

1757.  Maintenance  of  minor  out  of  income  of  his  own  property. 

1758.  Guardian  to  give  bond.     Powers  limited. 
1769.    Power  of  courts  to  appoint  guardians  and  next  friend  not 

impaired. 

Gen.  CIt.  to  Art.-Cal.Rep.Cit.  Ill,  271« 


I 


1 1747.  Superior  court  to  appoint  guardians,  when  and 
on  what  petition.  The  superior  court  of  each  county,  when 
It  appears  necessary  or  convenient,  may  appoint  guardians 
lor  the  persons  and  estates,  or  either  of  them,  of  minors 
-who  have  no  guardian  legally  appointed  by  will  or  deed, 
and  who  are  inhabitants  or  residents  of  the  county,  or  who 
reside  without  the  state  and  have  estate  within  the  county. 
Such  appointment  may  be  made  on  the  petition  of  a  relative 
or  other  i>erson  on  behalf  of  the  minor,  or  on  the  petition  of 
the  minor,  if  fourteen  years  of  age.  Before  making  such 
appointment,  the  court  must  cause  such  notice  as  such 
court  deems  reasonable  to  be  given  to  any  person  having 
the  care  of  such  minor,  and  to  such  rel&tives  of  the  minor 
residing  in  the  county  as  the  court  may  deem  proper.  In 
all  such  proceedings  when  it  appears  to  the  satisfaction  of 
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the  court,  either  from  a  verified  petition,  or  from  affidaTttt, 
that  the  welfare  of  the  minor  will  be  imperiled  if  sack 
minor  la  allowed  to  remain  in  the  custody  of  the  penoa 
th^n  having  the  care  of  such  minor,  the  court  may  make  aa 
order  providing  for  the  temporary  custody  of  such  minor 
until  a  hearing  can  be  had  on  such  petition;  and  when  it 
appears  to  the  court  that  there  Is  reason  to  believe  tbst 
such  minor  will  be  carried  out  of  the  jurisdiction  of  the 
court  before  which  the  application  is  made;  or  will  suffer 
some  irreparable  injury  before  compliance  with  such  order 
providing  for  the  temporary  custody  of  such  minor  can  be 
enforced,  such  court  may  at  the  time  of  making  such  order 
providing  for  the  temporary  custody  of  such  minor  cause 
a  warrant  to  be  issued,  reciting  the  facts  and  directed  to 
the  sherifC,  coroner,  or  constable  of  the  county,  command- 
ing such  officer  to  take  such  minor  from  the  custody  of  the 
person  in  whose  care  such  minor  then  Is  and  place  such 
minor  in  custody  in  accordance  with  the  order  of  the  court 
En.  March  11, 1872.    Am'd.  1873-4,  377;  1880,  65;  1903,  204. 

Cal.Rep.Cit.  74.  424;  83,  352;  84,  596;  96.  877;  109.  €i€; 
109.  647;  109.  649;  109.  656;  126.  66;  128.  219;  ISO,  88$: 
131.  182. 

Powers  and  duties  of  guardians:    Post  sees.  1768  et  set. 

Guardian  and  ward:    See  Civ.  Code,  sees.  236-268. 

Guardian  ad  litem:  Ante,  sees.  372,  373;  post,  sees.  1722, 
1759,  1769. 

Minors  who  are:    Civ.  Code,  sees.  25,  26. 

Freeing  from  parental  authority  because  of  abuse:  dr. 
Code,  sec.  203. 

Authority  of  parent  ceases  when:    Civ.  Code,  sec  204. 

Seal  necessary  to  appointment  of  guardian:  Ante^  sec. 
163,  subd.  2. 

S  1748.  When  minor  may  nominate  guardian;  when  not. 
If  the  minor  is  under  the  age  of  fourteen  years,  the  court 
may  nominate  and  appoint  his  guardian.  If  he  is  fourteen 
years  of  age,  he  may  nominate  his  own  guardian,  who,  if 
approved  by  the  court,  must  be  appointed  accordingly.  Kn. 
March  11, 1872.    Am'd.  1880,  65. 

i  1749.  When  appointment  may  be  made  by  court,  when 
minor  is  over  fourteen.  If  the  guardian  nominated  bf  tiie 
minor  is  not  approved  by  the  court,  or  if  the  minor  resides 
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out  of  the  state,  or  if,  after  being  duly  cited  by  the  court, 
lie  neglects  for  ten  days  to  nominate  a  suitable  person,  the 
court  or  Judge  may  nominate  and  appoint  the  guardian  in 
tlie  same  manner  as  if  the  minor  were  under  the  age  of 
fourteen  years.    En.  March  11,  1872.    Am'd.  1880,  65. 

Cal.Rep.Cit  72,  24. 

S  1750.  Nomination  by  minors  after  arriving  at  fourteen. 
"Wlieii  a  guardian  has  been  appointed  by  the  court  for  a 
minor  under  the  age  of  fourteen  years,  the  minor,  at  any 
time  after  he  attains  that  age,  may  appoint  his  own  guar- 
dian, subject  to  the  approval  of  the  court.  £n.  March  11, 
1872.    Am'd.  1880,  65. 

I  1751.  Who  may  be  guardian.  Marriage  of  guardian. 
Tlie  father  or  the  mother  of  a  minor  child  under  the  age  of 
fourteen  years,  if  foimd  by  the  court  competent  to  dis- 
charge the  duties  of  guardianship,  is  entitled  to  be  ap- 
pointed a  guardian  of  such  minor  child,  in  preference  to 
any  other  person.  The  person  nominated  by  a  minor  of  the 
a^e  of  fourteen  years  as  his  guardian,  whether  married  or 
unmarried,  may,  if  found  by  the  court  competent  to  dis- 
charge the  duties  of  guardianship,  be  appointed  as  such 
eoardian.  The  authority  of  a  guardian  is  not  extinguished 
nor  afCected  by  the  marriage  of  the  guardian.  £n.  March 
11,  1872.    Am'd.  1891,  136. 

Cal.Rep.Ctt.  130,  882;  130,  883. 

The  parent,  as  such,  has  no  control  over  the  property  of 
the  child:    Civ.  Ck)de,  sec.  202. 

Bond,  testamentary  guardian  must  give:    Post,  sec.  1758. 

1 1752.  Minor  having  no  father  or  mother.  If  the  minor 
has  no  father  or  mother  living,  competent  to  have  the 
custody  and  care  of  his  education,  the  guardian  appointed 
shall  have  the  same.    E2n.  March  11,  1872. 

1 1753.  Powers  and  duties  of  guardian.  Every  guardian 
appointed  shall  have  the  custody  and  care  of  the  education 
of  the  minor,  and  the  care  and  management  of  his  estate, 
until  such  minor  arrives  at  the  age  of  majority  or  marries, 
or  until  the. guardian  is  legally  discharged.  £n.  March  11, 
1872. 

Cal.Rep.CIt.  117,  644;  120,  204;  121,  474;  121,  475. 

Residence  of  ward:    Civ.  Code,  sec.  213. 
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1 1754.  Bond  of  guardian,  conditions  of.  Before  the  or- 
der appointing  any  person  guardian  under  this  cbapter 
takes  effect,  and  before  letters  issue,  the  court  must  r^ 
quire  of  such  person  a  bond  to  the  minor  with  sufBclest 
sureties,  to  be  approved  by  the  Judge,  and  in  such  sum  as 
he  shall  order,  conditioned  that  the  guardian  will  faithfuQy 
execute  the  duties  of  his  trust  according  to  law,  and  the 
following  conditions  shall  form  a  part  of  such  bond  with- 
out being  expressed  therein: 

1.  To  make  an  inventory  of  all  the  jestate,'  real  and  per- 
sonal, of  his  ward,  that  comes  to  his  possession  or  knowl- 
edge, and  to  return  the  same  within  such  time  as  the  oooit 
may  order. 

2.  To  dispose  of  and  manage  the  estate  according  to  law 
and  for  the  best  interest  of  the  ward,  and  faithfully  to  dis- 
charge his  trust  in  relation  thereto,  and  also  In  relation  to 
the  care,  custody,  and  education  of  the  ward. 

8.  To  render  an  account  on  oath  of  the  property,  estate. 

and  moneys  of  the  ward  in  his  hands,  and  all  proceeds  or 

interests  derived  therefrom,  and  of  the  management  voA 

disposition  of  the  same,  within  three  months  after  his 

appointment,  and  at  such  other  times  as  the  court  directi, 

and  at  the  expiration  of  his  trust  to  settle  his  accounti 

with  the  court,  or  with  the  ward,  if  he  be  of  full  age,  or  Us 

legal  representatives,  and  to  pay  over  and  deliver  all  th« 

estate,  moneys,  and  effects  remaining  in  his  hands,  or  dof 

from  him  on  such  settlement,  to  the  person  who  is  lawfoUj 

entitled   thereto.     Upon  filing  the  bond,  duly  approved, 

letters  of  guardianship  must  issue  to  the  person  appointed. 

In  form  the  letters  of  guardianship  must  be  substantiaUy 

the  same  as  letters  of  administration,  and  the  oath  of  tlie 

guardian  must  be  indorsed  thereon  that  he  will  perform 

the  duties  of  his  office  as  such  guardian  according  to  law. 

En.  March  11,  1872.    Am'd.  1880,  65. 

Oal.Rep.Cit.     53.    17;     65.229;     84.596;     84.597:117.644. 
Subd.  3—121.  472;  121,  474. 

Accounts  of  guardians — ^rendering:  Post,  sees.  1773, 1774. 
Guardian's  bond:    Post,   sec.   1758;    liability  on:   Ante, 
sec.  1407. 

S  1755.    Court  may  Insert  conditions  In  order  appointing 
guardian.     When  any  person  is  appointed  guardian  of  a 
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minor,  the  court  may»  with  the  consent  of  such  person,  in- 
sert in  the  order  of  appointment,  conditions  not  otherwise 
obligatory,  providing  for  the  care,  treatment,  educajtion, 
and  welfare  of  the  minor,  and  for  the  care  and  custody  of 
Ub  property.  The  performance  of  such  conditions  shall 
be  a  part  of  the  duties  of  the  guardian,  for  the  faithful 
perlormance  of  which  he  and  the  sureties  on  his  bond  shall 
be  responsible.  Bn.  March  11, 1872.  Am'd.  1880,  66;  1899,  4. 

Guardian's  bond — Pliability  on:    Ante,  sec.  1407. 

Letters  of  guardianship — ^special,  issuable  at  chambers: 
Ante,  sec.  166. 

1 1756.  Letters  of  guardianship  and  bond  of  guardian  to 
be  recorded.  All  letters  of  guardianship  issued,  and  all 
guardian's  bonds  executed  imder  the  provisions  of  this 
chapter,  with  the  affidavits  and  certificates  thereon,  must 
be  recorded  by  the  clerk  of  the  court  having  jurisdiction 
of  the  persons  and  estates  of  the  wards.  En.  March  11, 
1872.    Am'd.  1880,  66. 

$  1757.  Maintenance  of  minor  out  of  Income  of  his  own 
property.  If  any  minor  having  a  father  living  has  property, 
the  income  of  which  is  sufficient  for  his  maintenance  and 
education  in  a  manner  more  expensive  than  his  father  can 
reasonably  afCord,  regard  being  had  to  the  situation  of  the 
father's  family  and  to  all  the  circumstances  of  the  case,  the 
expenses  of  the  education  and  maintenance  of  such  minor 
may  be  defrayed  out  of  the  income  of  his  own  property,  in 
whole  or  in  part,  as  Judged  reasonable,  and  must  be  di- 
rected by  the  court;  and  the  charges  therefor  may  be 
allowed  accordingly  in  the  settlement  of  the  accounts  of 
hia  guardian.    En.  March  11,  1872.    Am'd.  1880,  66. 

f  1768.  Guardian  to  give  bond.  Powers  limited.  Every 
testamentary  guardian  must  qualify  and  has  the  same 
powers  and  must  perform  the  same  duties  with  regard  to 
the  person  and  estate  of  his  ward  as  guardians  appointed 
by  the  court,  except  so  far  as  his  powers  and  duties  are 
legally  modified,  enlarged,  or  changed  by  the  will  by  which 
Buch  guardian  was  appointed,  and  except  that  such  guar- 
dian need  not  give  bond  unless  directed  to  do  so  by  the 
court  from  which  the  letters  of  guardianship  issue.  En. 
March  11,  1872.    Am'd.  1880,  67;  1903,  53. 

Cai.Rep.Cit.  56,  85;  84.  696. 
Code  Civ.  Proc— 56. 
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Testamentary  guardian — bond  of:    Ante,  sec.  1754. 
Guardian's  bond,  liability  on:     Ante,  sec  1407. 

S  1759.  Power  of  courts  to  appoint  guardians  and  next 
friend  not  impaired.  Nothing  contained  in  this  cbapter 
affects  or  Impairs  the  power  of  any  court  to  appoint  a 
guardian  to  defend  the  interests  of  any  minor  interested 
in  any  suit  or  matter  pending  therein.    Bn.  March  11, 1871 

Gnarrlian  ad  litem:  Ante,  sees.  372,  873,  1722;  pos^ 
sec  1769. 


ARTICLE   n. 
GUARDIANS  OF  INSANB  AND  INCOMPBTBNT  PERSONS. 

I  1768.  Guardians  of  insane  and  other  Incompetent  personi. 

I  1764.  Appointment  of  guardian  b7  oourt  after  hearing. 

§  1766.  Powers  and  duties  of  sudi  guardians. 

I  1766.  Proceeding  for  restoration  to  opacity. 

I  1767.  Definition  of  incompetent. 

S  1763.  Guardians  of  insane  and  other  Ineompetent  per* 
sons.  When  it  is  represented  to  the  superior  court,  or  a 
judge  thereof,  upon  verified  petition  of  any  relatire  or 
friend,  that  any  person  is  insane,  or  from  any  cause  men- 
tally incompetent  to  manage  his  property,  such  court  or 
judge  must  cause  a  notice  to  be  given  to  the  siq»posed  in- 
sane or  incompetent  person  of  the  time  and  place  .of  heir 
Ing  the  case,  not  less  than  five  days  before  the  time  lo 
appointed,  and  such  person,  if  able  to  attend,  must  be  pro- 
duced on  the  hearing.    En.  Mftrch  11,  1872.    Am'd.  1880,  67. 

Cal.Rep.Clt.     57,  681;     87,  196;  120.  142;  120.  686;  120.  687; 
127,  388;  184,  682. 

Right  of  person  charged  with  insanity  to  jury  trial: 
See  Pol.  Code,  sec.  2174. 

Guardian  ad  litem — of  insane  or  incompetent  person: 
Ante,  sees.  372,  373,  1722,  1759;  post,  sec.  1769. 

Placing  lunatic  in  asylum:  Civ.  Code,  sec.  268. 

Insane  person — homestead  of:     See  Stats.  1874,  p.  582. 

Sale  of  homestead  where  husband  or  wife  insane:  Cir. 
Code,  sec  1242. 

§  1764.  Appointment  of  guardian  by  court  after  heaHng. 
If,  after  a  full  hearing  and  examination  upon  such  petiUoo, 
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it  appear  to  the  court  that  the  person  in  question  is  in- 
capable of  taking  care  of  himself  and  managing  his  prop- 
erty, such  court  must  appoint  a  guardian  of  his  person  and 
estate,  with  the  powers  and  duties  in  this  chapter  specified. 
Sn.  March  11,  1872.    Am'd.  1880,  67. 

Cal.Rep.Cit.  87.  197;  120.  142;  120.  696;  120,  697. 

Appointment  at  chambers:  Ante,  sec  166;  seal  neces- 
sary:   Sec.  163,  subd.  2« 

§  1765.  Powers  and  duties  of  such  guardians.  Every 
cruardian  appointed,  as  provided  in  the  preceding  section, 
has  the  care  and  custody  of  the  person  of  his  ward,  and  the 
management  of  all  his  estate  until  such  guardian  is  legal- 
ly discharged;  and  he  must  give  bond  to  such  ward,  in 
like  manner  and  with  like  conditions  as  before  prescribed 
with  respect  to  the  guardian  of  a  minor.  En.  March  11« 
1872. 

Bond  of  guardian:    Ante,  sec.  1754. 

i  1766.  Proceeding  for  restoration  to  capacity.  Any 
j>erson  who  has  been  declared  insane  or  incompetent,  or 
the  guardian,  or  any  relative  of  such  person  within  the 
third  degree,  or  any  friend,  may  apply,  by  petition,  to  the 
superior  court  of  the  county  in  which  he  was  declared  in- 
sane to  have  the  fact  of  his  restoration  to  capacity 
Judicially  determined.  The  petition  shall  be  verified,  and 
shall  state  that  such  person  is  then  sane  or  competent 
Upon  receiving  the  petition,  the  court  must  appoint  a  day 
for  a  hearing  before  the  court,  and,  if  the  petitioner  request 
It,  shall  order  an  investigation  before  a  jury,  which  shall 
be  summoned  and  impaneled  in  the  same  manner  as  juries 
are  summoned  and  impaneled  in  civil  actions.  The  court 
shall  cause  notice  of  the  trial  to  be  given  to  the  guardian 
of  the  person  so  declared  insane  or  incompetent,  if  there 
be  a  guardian,  and  to  his  or  her  husband  or  wife,  if  there 
be  one,  and  to  his  or  her  father,  or  mother,  if  living  in  the 
county.  On  the  trial,  the  guardian  or  relative  of  the  person 
so  declared  Insane  or  incompetent,  and,  in  the  discretion 
of  the  court,  any  other  person  may  contest  the  right  to 
the  relief  demanded.  Witnesses  may  be  required  to  appear 
and  testify,  as  in  civil  cases,  and  may  be  called  and  ex- 
amined by  the  court  on  its  own  motion.    If  it  be  found  that 
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the  person  be  of  sound  mind,  and  capable  of  taking  care 

of  himself  and  his  property,  his  restoration  to  capadty 

shall  be  adjudged,  and  the  guardian  of  such  person,  if  such 

person  be  not  a  minor,  shall  cease.    Sn.  Stats.  ISTSM,  377. 

Am'd.  1880,  67. 

0al.R6p.Cit.     68.  282;     87,  185;     87.  197;     99,  222;  120,  142; 
120,  148;  137,  681. 

Habeas  corpus,  right  to  where  one  detained  as  insane: 
See  Pol.  Ck>de,  sec  2188. 

f  1767.  Definition  of  incompetent.  The  phrase  "^com- 
petent," "mentally  incompetent,"  and  "incapable,"  as 
used  in  this  chapter,  shall  be  construed  to  mean  any  per- 
son who,  though  not  insane,  is,  by  reason  of  old  age, 
disease,  weakness  of  mind,  or  from  any  other  cause,  unable^ 
unassisted,  to  properly  manage  and  take  care  of  himself  or 
his  property,  and  by  reason  thereof  would  be  likely  to  be 
deceived  or  imposed  upon  by  artful  or  designing  perBons. 
En.  Stats.  1891,  68. 

CaI.Rep.Cit.  180,  854. 


ARTICLE  m. 

THIS  POWERS  AND  DtJTIBS  OF  GUARDIANa. 

I  1768.    Guardian  to  pay  debts  of  ward  out  of  ward's  estate. 

8  1769.     Guardian  to  recoyer  debts  due  bis  ward  and  represeat  Un. 

8  1770.  Guardian  to  manage  bis  estate,  maintain  ward*  and  mD 
real  estate. 

f  1771.  Maintenance,  support,  and  education  of  ward,  how  en- 
forced. 

I  1772.     Guardians,  powers  of  in  partition. 

i  1773.  Guardian  to  return  inventory  of  estate  of  ward.  Apprale- 
ers  to  be  appointed.  Like  proceedings  whm  otber  prop- 
erty acquired. 

f  1774.     Settlements  of  guardians. 

I  1775.     Allowance  of  accounts  of  Joint  gnardisns. 

8  1776.     Expenses  and  compensation  of  guardians. 

S  1768.  Guardian  to  pay  debts  of  ward  out  of  wanfs 
estate.  Every  guardian  appointed  under  the  proyisions  of 
this  chapter,  whether  for  a  minor  or  any  other  person,  must 
pay  all  just  debts  due  from  the  ward,  out  of  his  persoDSl 
estate,  and  the  Income  of  his  real  estate,  if  sufficient;  if 
not,  then  out  of  his  real  estate,  upon  obtaining  an  order 
for  the  sale  thereof,  and  disposing  of  the  same  in  the  msBr 
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ner  provided  in  this  title  for  the  sale  of  real  estate  of 
decedents.    En.  March  11,  1872. 
Order  of  sale  of  property:    Post,  sees.  1770,  1777  et  seq. 

11769.  Guardian  to  recover  debts  due  his  ward  and 
represent  him.  ESvery  guardian  must  settle  all  accounts  of 
the  ward,  and  demand,  sue  for,  and  receive  all  debts  due  to 
him,  or  may,  with  the  approbation  of  the  court,  compound 
tor  the  same  and  give  discharges  to  the  debtor,  on  receiv- 
ing a  fair  and  just  dividend  of  his  estate  and  effects;  and 
he  mugt  appear  for  and  represent  his  ward  in  all  legal 
suits  and  proceedings,  unless  another  person  be  appointed 
for  that  purpose.    En.  March  11,  1872.    Am'd.  1880,  68. 

Cal.Rep.Cit.  117,  644;  134.  248. 

Guardian  ad  litem:     Ante,  sees.  372,  373,  1722,  1759. 

f  1^70.  Guardian  to  manage  his  estate,  maintain  ward, 
and  sell  real  estate.  Every  guardian  must  manage  the 
estate  of  his  ward  frugally  and  without  waste,  and  apply 
the  income  and  profits  thereof,  as  far  as  may  be  necessary, 
for  the  comfortable  and  suitable  maintenance  and  sup- 
port of  the  ward  and  his  family,  if  there  be  any;  and  if 
BQch  income  and  profits  be  insufficient  for  thai:  purpose, 
the  guardian  may  sell  or  mortgage  the  real  estate,  ui>on 
obtaining  an  ord^r  of  the  court  therefor,  as  provided,  and 
must  apply  the  proceeds  of  such  sale  or  mortgage,  as  far 
as  may  be  necessary,  for  the  maintenance  and  support  of 
the  ward  and  his  family,  if  there  be  any.  En.  March  11, 
1872.    Am'd.  1900-01,  85. 

CalJlep.Cit.  117,  644;  184,  116. 

Sale  of  property — and  disposition  of  proceeds:  Post, 
sees.  1777  et  seq. 

11771.  Maintenance,  support,  and  education  of  ward, 
how  enforced.  When  a  guardian  has  advanced  for  the 
necessary  maintenance,  support,  or  education  of  his  ward, 
an  amount  not  disproportionate  to  the  value  of  his  estate 
or  his  condition  of  life,  and  the  same  is  made  to  appear  to 
the  satisfaction  of  the  court,  by  proper  vouchers  and  proofs, 
the  guardian  must  be  allowed  credit  therefor  in  his  settle- 
ments. Whenever  a  guardian  fails,  neglects,  or  refuses  to 
furnish  suitable  and  necessary  maintenance,  support,  or 
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tlons,  that  any  money  remains  in  the  hands  of  the  inihlle 
administrator  (after  a  final  settlement  of  the  estate)  m- 
clalmed,  which  should  be  paid  over  to  the  county  treasurer, 
the  superior  court,  or  a  Judge  thereof*  must  order  the  saiM 
to  be  paid  over  to  the  county  treasurer;  and  on  failure  at 
the  public  administrator  to  comply  with  the  order  withla 
ten  days  after  the  same  is  made,  the  district  attorney  for 
the  county  must  immediately  institute  the  requisite  legal 
proceedings  against  the  public  administrator  for  a  Juds^ 
ment  against  him  and  the  sureties  on  his  official  bond,  in 
the  amount  of  money  so  withheld,  and  costs.  En.  March 
11,  1872.    Am'd.  1880,  109. 

f  1741.  Fees  of  officers^  when  and  by  whom  paid.  The 
fees  of  all  officers  chargeable  to  estates  in  the  hands  of 
public  administrators,  must  be  paid  out  of  the  assets  there- 
<^  so  soon  as  the  same  come  into  his  hands.  B«n.  March  11, 
1872. 

f  1742.  Public  administrator  to  administer  oaths.  PobUe 
administrators  may  administer  oaths  in  regard  to  all  nat- 
ters touching  the  discharge  of  their  duties,  or  the  admlnif- 
tration  of  estates  in  their  hands.    Bn.  March  11,  1872. 

Administration  of  oaths:    Post,  sees.  2093  et  seq. 

f  1743.  Preceding  chapters  applicable  to  public  admlnit' 
trator.  When  no  direction  is  given  in  this  chapter  for  the 
government  or  guidance  of  a  public  administrator  In  Uie 
discharge  of  his  duties,  or  for  the  administration  of  n 
estate  in  his  hands,  the  provisions  of  the  preceding  chap* 
ters  of  this  title  must  govern.    B<n.  March  11,  1872. 

Cal.Rep.Clt.  76.  298;  101,  613. 

f  1744.  To  file  reports.  Penalty  for  failure.  Duty  of 
district  attorney.  Every  public  administrator,  or  persoi 
who  holds  letters  of  administration,  who  was  appointed 
while  acting  as  public  administrator,  who  fails  to  comjif 
with  the  provisions  of  sections  seventeen  hundred  asd 
thirty-five,  seventeen  hundred  and  thirty-six,  and  aectioB 
seventeen  hundred  and  thirty-nine  of  this  code,  Is  guilty  of 
a  misdemeanor;  and  upon  conviction  thereof,  shall  be 
punished  by  a  fine  not  less  than  one  hundred  dollars  for 
each  offense;  and  it  shall  be  the  duty  of  the  district  attor 
ney  of  the  county  to  see  that  the  provisions  of  tills  chapter 
are  fully  complied  with.    En.  Stats.  1895,  38. 


657 


GUARDIAN    AND    WARD. 


flTiT 


I, 
IL 


IIL 
IV. 

V. 

VL 


CHAPTER  XIV. 

OF  GUARDIAN  AND  WARD. 

Guardians  of  Minors,  S$  1747-1769. 

Guardians  of  Insane  and  Incompetent  Persons,  SS  1768- 

1767. 
The  Powers  and  Duties  of  Guardians,  ||  1768-1776. 
The  Sale  of  Property  and  Disposition  of  Proceeds,  i  1777* 

1792. 
Nonresident  Guardians  and  Wards,  |9  1798-1799. 
General  and  Miscellaneous  Provisions,  S§  1800-1810. 


ARTICLE   L 
GUARDIANS   OF  MINORS. 

i  1T47.     Superior  court  to  appoint  guardians,  when  and  on  what 
petition. 
1748.     When  minor  may  nominate  guardian ;  when  not. 
X748.     When  appointment  may  be  made  by  courts  when  minor  is 

over  fourteen. 
1750.    Nomination  by  minors  after  arrlylng  at  fourteen* 

1761.  Who  may  be  guardian.    Marriage  of  guardian. 

1762.  Minor  haying  no  father  or  mother. 
1758.     Powers  and  duties  of  guardian. 
1764.     Bond  of  guardian,  conditions  of. 

1756.     Court  may  insert  conditions  in  order  appointing  guardian. 
1756.     Letters  of  guardianship  and  bond  of  guardian  to  be  re- 
corded. 

1767.     Maintenance  of  minor  out  of  income  of  his  own  property. 
1758.     Guardian  to  glye  bond.     Powers  limited. 
1769.    Power  of  courts  to  appoint  guardians  and  next  friend  not 
impaired. 

Gen.  Clt.  to  Art^-Cal.Rep.Clt  111.  271. 


I 

f 
I 

§ 

1 


1 1747.  Superior  court  to  appoint  guardians,  when  and 
on  what  petition.  The  superior  court  of  each  county,  when 
It  appears  necessary  or  convenient,  may  appoint  guardians 
for  the  persons  and  estates,  or  either  of  them,  of  minors 
-who  have  no  guardian  legally  appointed  by  will  or  deed, 
and  who  are  inhabitants  or  residents  of  the  county,  or  who 
reside  without  the  state  and  have  estate  within  the  county. 
Such  appointment  may  be  made  on  the  petition  of  a  relative 
or  other  person  on  behalf  of  the  minor,  or  on  the  petition  of 
the  minor,  if  fourteen  years  of  age.  Before  making  such 
appointment,  the  court  must  cause  such  notice  as  such 
court  deems  reasonable  to  be  given  to  any  person  having 
the  care  of  sucli  minor,  and  to  such  relatives  of  the  minor 
residing  in  the  county  as  the  court  may  deem  proper.  In 
all  such  proceedings  when  it  appears  to  the  satisfaction  of 
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ARTICLE    IV. 

THB   SALE   OF  PROPBRTT  AND   DISPOSITION  OF  TEE  FBO- 

CBBDS. 

1777.  May  mU  property  In  certain  casee. 

1778.  Sale  of  real  estate  to  be  made  upon  order  of  oonit. 

1779.  Application  of  proceeds  of  sales. 

1780.  Investment  of  proceeds  of  sales. 

1781.  Order  for  sale,  how  obtained. 

1782.  Notice  to  next  of  kin,  how  given. 

1783.  Copy  of  order  to  be  served,  published,  or  conseDt  filed. 

1784.  Hearing  of  application. 
1786.  Who  may  be  examined  on  such  hearing. 

1786.  Costs  to  be  awarded,  to  whom. 

1787.  Order  of  sale,  to  specify  what. 

1788.  Bond  before  selling. 

1789.  All  proceedings  for  sales  of  property  by  gaardlaiis  to 
form  to  chapter  seven  of  this  title. 

{  1790.     Limit  of  order  of  sale. 

i  1791.     Conditions  of  sales  of  real  estate  of  minor  heln. 

and  mortgage  to  be  given  for  deferred  payments. 
I  1792.     Court  may  order  the  Investment  of  money  of  the  wmid. 

f  1777.  May  sell  property  In  certain  caaea.  When  tbe 
income  of  an  estate  under  guardianship  is  inanfflcient  to 
maintain  the  ward  and  his  family,  or  to  maintain  and 
educate  the  ward  when  a  minor,  his  guardian  may  sell  his 
real  or  personal  estate,  or  mortgage  the  real  estate  for  that 
purpose,  upon  obtaining  an  order  therefor.  E^il  March  U, 
1872.     Am'd.  1900-1,  84. 

Cal.Rep.01t  83,  850;  83,  866;  88,  857;  120,  428;  184.  118. 

Power  of  guardian — ^to  sell  property:  Ante,  sec  1768. 

f  1778.  Sale  of  real  estate  to  be  made  upon  order  of 
court.  When  it  appears  to  the  satisfaction  of  the  court, 
upon  the  petition  of  the  guardian,  that  for  the  benefit  of 
his  ward  his  real  estate,  or  some  part  thereof,  should  be 
sold,  and  the  proceeds  thereof  put  out  at  interest,  or  in- 
vested in  some  productive  stock,  or  in  the  improvement  or 
security  of  any  other  real  estate  of  the  ward,  his  gnardian 
may  sell  the  same  for  such  purpose,  upon  obtaining  an 
order  therefor.    En.  March  11,  1872. 

Cal.Rep.Clt.  88,  856;  83.  357;  120,  428. 

Order  for  sale  of  property:    Ante,  sec  1768. 

S  1779.    Application  of  proceeds  of  sales.    If  the  estate 

is  sold  for  the  purposes  mentioned  in  this  article,  the  guar- 
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dian  must  apply  the  proceeds  of  the  sale  to  such  purposes^ 
as  tar  as  necessary,  and  put  out  the  residue,  if  any,  on 
Interest,  or  invest  it  in  the  best  manner  In  his  power,  until 
the  capital  is  wanted  for  the  maintenance  of  the  ward  and 
his  family,  or  the  education  of  his  children,  or  for  the  edu- 
cation of  the  ward  when  a  minor,  in  which  case  the  capital 
may  be  used  for  that  purpose,  as  far  as  may  be  necessary, 
tn  like  manner  as  if  it  had  been  personal  estate  of  the 
-ward.    En.  March  11,  1872. 

f  1780.  Investment  of  proceeds  of  sales.  If  the  estate  is 
sold  for  the  purpose  of  putting  out  or  investinig;  the  pro- 
ceeds, the  guardian  must  make  the  investment  according 
to  Us  best  judgment,  or  in  pursuance  of  any  order  tiiat 
may  be  made  by  the  court  En.  March  11,  1872.  Am'd. 
1880,  68. 

§  1781.  Order  for  sale,  how  obtained.  To  obtain  an  order 
ioT  Buch  sale,  the  guardian  must  present  to  the  court  in 
which  he  was  appointed  guardian  a  verified  petition  there- 
for, setting  forth  the  condition  of  the  estate  of  his  ward, 
and  the  facts  and  circumstances  on  which  the  petition  la 
founded,  tending  to  show  the  necessity  or  expediency  of  a 
sale.    En.  March  11, 1872.    Am'd.  1880,  69. 

GalJtep.Cit.     88.  846;     88,  850;     83,  366;     88,  366;     88.  357; 
120,  424. 

f  1782.  Notice  to  next  of  kin,  how  given.  If  It  appear  to 
the  court,  or  a  judge  thereof,  from  the  petition,  that  it  is 
necessary  or  would  be  beneficial  to  the  ward  that  the  real 
estate,  or  some  part  of  it,  should  be  sold,  or  that  the  real 
and  personal  estate  should  be  sold,  the  court  must  there- 
upon make  an  order  directing  the  next  of  kin  of  the  ward, 
and  all  persons  interested  in  the  estate,  to  appear  before 
the  court,  at  a  time  and  place  therein  specified,  not  less 
than  four  nor  more  than  eight  weeks  from  the  time  of 
making  such  order,  to  show  cause  why  an  order  should  not 
be  granted  for  the  sale  of  such  estate.  If  it  appear  that  it 
Is  necessary  or  would  be  beneficial  to  the  ward  to  sell  the 
personal  estate,  or  some  part  of  it,  the  court  must  order  the 
sale  to  be  made.    En.  March  11,  1872.    Am'd.  1880,  69. 

Cal.Rep.Cit.  87.  868. 

11783.  Copy  of  order  to  be  served,  published,  or  con- 
sent filed.    A  copy  of  the  order  must  be  personally  served 


111784-1787  GUARDIAN    AND    WARD.  C70 

on  the  next  of  kin  of  the  ward,  and  on  all  persons  inter- 
ested In  the  estate,  at  least  fourteen  days  before  the  hear- 
ing of  the  petition,  or  must  be  published  at  least  oooe  a 
week  for  three  successive  weeks  in  a  newspaper  printed  In 
the  county,  or  if  there  be  none  printed  In  the  county*  thea 
in  such  newspaper  as  may  be  specified  by  the  court  In  the 
order.  If  written  consent  to  making  the  order  of  sale  Is 
subscribed  by  all  persons  interested  therein,  and  the  neat 
of  kin,  notice  need  not  be  served  or  published.  So.  Maitk 
11,  1872.  Am'd.  1880,  69. 
Cal.Rep.Clt  97^863;  120,425. 

Notice:     Compare  ante,  sec.  1639. 

f  1784.  Hearing  of  application.  The  court,  at  the  tfans 
and  place  appointed  in  the  order,  or  such  other  time  to 
which  the  hearing  is  postponed,  upon  proof  of  the  service 
or  publication  of  the  order,  must  hear  and  examine  the 
proofs  and  allegations  of  the  petitioner,  and  of  the  next  of 
kin,  and  of  all  other  persons  interested  in  the  estate  who 
oppose  the  application.  En.  March  11,  1872.  Am'd.  1884, 
69. 

Cal.R6p.Clt.  97,  863. 

Compare:    Ante,  sec.  1540. 

f  1785.    Who  may  be  examined  on  such  hearing.    On  ths 

hearing,  the  guardian  may  be  examined  on  oath,  and  wit- 
nesses may  be  produced  and  examined  by  either  party, 
and  process  to  compel  their  attendance  and  testimony  may 
be  issued  by  the  court,  in  the  same  manner  and  with  Uke 
eftect  as  in  other  cases  provided  for  in  this  title.  En,  Marck 
11,  1872.    Am'd.  1880,  69. 

• 

Compelling  attendance  and  testimony  of  witnesses:  Ante, 
sec.  1305;  post.  1985  et  seq. 

§  1786.  Costs  to  be  awarded,  to  whom.  If  any  penoa 
appears  and  objects  to  the  granting  of  any  order  pnyed 
for  under  the  provisions  of  this  article,  and  it  appean  to 
the  court  that  either  the  petition  or  the  objection  thereto 
is  sustained,  the  court  may,  in  granting  or  refusing  tlie 
order,  award  costs  to  the  party  prevailing,  and  enforce  the 
payment  thereof.    En.  March  11,  1872. 

8  1787.  Order  of  sale,  to  specify  what.  If,  after  a  fall 
examination,  it  appears  necessary,  or  for  the  benefit  of 
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tlie  'Ward,  that  his  real  estate,  or  some  part  thereof,  should 
l>e  sold,  the  court  may  grant  an  order  therefor,  specifying 
tlierein  the  causes  or  reasons  why  the  sale  is  necessary  or 
beneficial,  and  may,  if  the  same  has  been  prayed  for  in  the 
petition,  order  such  sale  to  be  made  either  at  public  or 
private  sale.    En.  March  11, 1872. 

%  1788.  Bond  before  selling.  Erery  guardian  authorized 
to  sell  real  estate  must,  before  the  sale,  give  bond  to  the 
ward,  with  sufficient  surety,  to  be  approved  by  the  court,  or 
a  Judge  thereof,  with  condition  to  sell  the  same  in  the 
manner,  and  to  account  for  the  proceeds  of  the  sale  as 
provided  for  in  this  chapter,  and  chapter  seven  of  this  title. 
Sn.  March  11, 1872.    Am'd.  1880,  69. 

Cal.Rep.Clt.  83.  867. 

Bond  on  sale  of  realty:    Ante,  sec.  1889. 

§  1789.  All  proceedings  for  sales  of  property  by  guar- 
dians to  conform  to  chapter  seven  of  this  title.  All  the 
proceedings  under  petition  of  guardians  for  sales  of  prop- 
erty of  their  wards,  giving  notice,  and  the  hearing  of  such 
petitions,  granting  or  refusing  the  order  of  sale,  directing 
the  sale  to  be  made  at  public  or  private  sale,  reselling  the 
same  property,  return  of  sale,  and  application  for  confirma- 
tion thereof,  notice  and  hearing  of  such  application,  making 
orders  rejecting  or  confirming  sales  and  reports  of  sales, 
ordering  and  making  conveyances  of  property  sold,  ac- 
counting and  the  settlement  of  accounts,  must  be  had  and 
made  as  required  by  the  provisions  of  this  title  concerning 
estates  of  decedents,  unless  otherwise  specially  provided 
in  this  chapter.    En.  March  11,  1872. 

Oal.Rep.Cit.     62,  637;     66,  142;     88,  866;  109,  254;  116.  206; 
120,  426. 

Settlement  of   accounts   after   letters   revoked:    Ante, 
1629. 


f  1790.  Limit  of  order  of  sale.  No  order  of  sale,  granted 
in  pursuance  of  this  article,  continues  in  force  more  than 
one  year  after  granting  the  same,  without  a  sale  being  had. 
Bn.  March  11,  1872. 

11791.  Conditions  of  sales  of  real  estate  of  minor  heirs. 
Bond  and  mortgage  to  be  given  for  deferred  payments.  All 
sales  of  real  estate  of  wards  must  be  for  cash,  or  for  part 
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cash  and  part  deferred  payments,  the  credit  In  no  case  to 
exceed  three  years  from  date  of  sale,  as  In  the  dlscretioa 
of  the  court  is  most  beneficial  to  tne  ward.  GuardiAns 
making  sales  must  demand  and  receive  from  the  pur- 
chasers, in  case  of  deferred  payments,  notes,  and  a  mcirt- 
gage  on  the  real  estate  sold,  with  such  additional  security 
as  the  court  deems  necessary  and  sufficient  to  secure  the 
prompt  payment  of  the  amounts  so  deferred,  and  the  In- 
terest thereon.    En.  March  11,  1872.    Am'd.  1S80,  70. 

Cal.Rep.Cit.  120,  425. 

§  1792.  Court  may  order  the  investment  of  money  of  ttit 
ward.  The  court,  on  the  application  of  a  guardian,  or  any 
person  interested  in  the  estate  of  any  ward,  after  Bndi 
notice  to  persons  interested  therein  as  the  court  shafl 
direct,  may  authorize  and  require  the  guardian  to  inyest 
the  proceeds  of  sales  and  any  other  of  his  ward's  money  in 
his  hands,  in  real  estate,  or  in  any  other  manner  most  to 
the  interest  of  all  concerned  therein,  and  the  court  may 
make  such  other  orders  and  give  such  directions  as  are 
needful  for  the  management,  investment,  and  dispositioa 
of  the  estate  and  effects,  as  circumstances  require. 
March  11,  1872.    Am'd.  1880,  70. 

CaLRep.Cit.  56,  141;  117,  646;  121,  472;  133,  388;  133,  S80. 


ARTICLE   V. 
'  NONRESroBNT  GUARDIANS  AND  WARD. 

I  1798.  Ouardiane  of  nonresident  persons. 

I  1794.  Powers  and  duties  of  guardians  appointed  under  prscedlag 

section. 

I  1795.  Such  guardians  to  give  bonds. 

{  1796.  To  what  guardianship  shall  extend. 

I  1797.  Removal  of  nonresident  ward's  property* 

I  1798.  Proceedings  on  such  removal. 

8  1799.  Discharge  of  person  in  possession. 

f  1793.  Guardians  of  nonresident  persons.  When  a  pep> 
son  liable  to  be  put  under  guardianship,  according  to  the 
provisions  of  this  chapter,  resides  without  this  state  and 
has  estate  therein,  any  friend  of  such  person,  or  any  one 
interested  in  his  estate,  in  expectancy  or  otherwise,  may 
apply  to  the  superior  court  of  any  county  in  which  there  Is 
any  estate  of  such  absent  person,  for  the  appointment  of  a 
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suardlan,  and  if,  after  notice  given  to  all  interested,  In 
such  manner  as  such  court  orders  by  publication  or  other- 
"wiae,  and  a  full  hearing  and  examination,  it  appears  proper, 
a  g:uardian  for  such  absent  person  may  be  appointed.  Sn. 
March  11, 1872.    Am'd.  1880,  70. 

Cal.Rep.Cit.  Subd.  1— 67,  93.    Subd.  4— 67,  93. 

Foreign  guardian:     Sec.  1913. 

Guardian,  appearance  by,  etc:  Ante,  sees.  372,  373,  1722, 
1759,  1769. 

Judge  may  appoint  guardians  and  issue  letters  of  guar* 
dianship  at  chambers:    Sec.  166. 

f  1794*  Powers  and  duties  of  guardians  appointed  under 
preceding  section.  Every  guardian,  appointed  under  the 
preceding  section*  has  the  same  powers  and  performs  the 
same  duties,  with  respect  to  the  estate  of  the  ward  found 
within  this  state,  and  with  respect  to  the  person  of  the 
ward,  if  he  shall  come  to  reside  therein,  as  are  prescribed 
with  respect  to  any  other  guardian  appointed  under  this 
chapter.    Bn.  March  11, 1872. 

S  1795.  8uch  guardians  to  give  bonds.  Every  guardian 
must  give  bond  to  the  ward,  in  the  manner  and  with  the 
like  conditions  as  hereinbefore  provided  for  other  guar- 
dians, except  that  the  provisions  respecting  the  inventory, 
the  disposal  of  the  estate  and  effects,  and  the  account  to 
be  rendered  by  the  guardian,  must  be  confined  to  such 
estate  and  effects  as  come  to  his  hands  in  this  state.  En. 
March  11,  1872. 

Bond,  etc.:    Ante,  sec.  1754. 

f  1796.  To  what  guardianship  shall  extend.  The  guar- 
dianship which  is  first  lawfully  granted  of  any  person 
residing  without  this  state  extends  to  all  the  estate  of  the 
ward  within  this  state,  and  excludes  the  Jurisdiction  of 
the  court  of  every  other  county.  En.  March  11,  1872. 
Am'd.  1880,  70. 

f  1797.  Removal  of  nonresident  ward's  property.  When 
the  guardian  and  ward  are  both  nonresidents,  and  the  ward 
is  entitled  to  property  in  this  state,  which  may  be  removed 
to  another  state  or  foreign  coimtry  without  conflict  with 
any  restriction  or  limitation  thereupon,  or  impairing  the 

Code  Civ.  Proc— 57. 
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right  of  the  ward  thereto,  such  property  may  be  remoTed 
to  the  state  or  foreign  country  of  the  residence  of  the 
ward,  upon  the  application  of  the  guardian  to  the  superior 
court  of  the  county  in  which  the  estate  of  the  ward,  or  the 
principal  part  thereof,  is  situated.  Bn.  March  U,  1871 
Am'd.  1880,  70. 

f  1798.  Proceedings  on  such  removal.  The  appUc^tloo 
must  be  made  upon  ten  days'  notice  to  the  resident  exec- 
utor, administrator,  or  guardian,  if  there  be  such,  and  npoa 
such  application  the  nonresident  guardian  must  produce 
and  file  a  certificate,  under  the  hand  of  the  clerk  and  seal 
of  the  court,  from  which  his  appointment  was  dexixed, 
showing: 

1.  A  transcript  of  the  record  of  his  appointment. 

2.  That  he  has  entered  upon  the  discharge  of  his  dutiea 

3.  That  he  is  entitled,  by  the  laws  of  the  state  of  his 
appointment,  to  the  possession  of  the  estate  of  the  ward; 
or,  must  produce  and  file  a  certificate,  under  the  hand  and 
seal  of  the  clerk  of  the  court  having  jurisdiction  in  the 
country  of  his  residence,  of  the  estates  of  persons  under 
guardianship,  or  of  the  highest  court  of  such  country,  at- 
tested by  a  minister,  consul,  or  vice-consul  of  the  United 
States,  resident  in  such  country,  that,  by  the  laws  of  such 
country,  the  applicant  is  entitled  to  the  custody  of  the 
estate  of  his  ward,  without  the  appointment  of  any  coun. 
Upon  such  application,  unless  good  cause  to  the  contrary 
is  shown,  the  court  must  make  an  order  granting  to  sudi 
guardian  leave  to  take  and  remove  the  property  of  his 
ward  to  the  state  or  place  of  his  residence,  which  Is  author- 
ity to  him  to  sue  for  and  receive  the  same  in  his  own  name, 
for  the  use  and  benefit  of  his  ward.  En.  March  11,  1872. 
Am'd.  1873-4,  378;  1880,  71. 

f  1799.  Discharge  of  person  In  possession.  Such  order 
is  a  discharge  of  the  executor,  administrator,  local  gua^ 
dian,  or  other  person  in  whose  possession  the  proper '\ 
may  be  at  the  time  the  order  is  made,  on  filing  with  the 
clerk  of  the  court  a  receipt  therefor  of  a  foreign  guardian 
of  such  absent  ward,  and  transmitting  a  duplicate  receipt, 
or  a  certified  copy  of  such  receipt,  to  the  court  from  which 
such  nonresident  guardian  received  his  appointment.  Eb. 
March  11,  1872.    Am'd.  1880,  71;  1896,  28. 
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ARTICLE  VL 
GENBRAL  AND  MISCELLANBOUS   PROVISIONS. 

9  1800.    Sizaminatlon  of  persons  suspocted  of  defrauding  wards  or 

concealing  property. 
§  1801.    Removal   and   resignation   of  guardian,   and  surrender  of 

estate. 

1802.  Quardianshlp,  how  terminated. 

1803.  New  bond,  when  required. 

1804.  Guardian's  bond  to  be  filed.     Action  on. 

1805.  Limitation  of  actions  on  guardian's  bond. 

1806.  Limitation  of  actions  for  the  recoyery  of  property  sold. 

1807.  More  than  one  guardian  of  a  person  may  be  appointed. 
9  1808.     Order  appointing  guardian,  how  entered. 

f  1808.    Provisions   of  section  ten   hundred   and  fifty-seven   apply 

to  guardians, 
i  1810.     Guardian  decreed  to  make  conveyance  for  incompetent. 

S  1800.  Examination  of  persons  suspected  of  defrauding 
wards  or  concealing  property.  Upon  complaint  made  to 
liixn  by  any  guardian,  ward,  creditor,  or  other  person  in- 
terested in  the  estate  or  having  a  prospectiye  interest 
therein  as  heir  or  otherwise,  against  any  one  suspected  of 
liaving  concealed,  embezzled,  or  conveyed  away  any  of  the 
money,  goods,  or  effects,  or  an  instrument  in  writing  be- 
longing to  the  ward  or  to  his  estate,  the  superior  court,  or  a 
Judge  thereof,  may  cite  such  suspected  person  to  appear 
before  such  court,  and  may  examine  and  proceed  with  him 
on  such  charge  in  the  manner  provided  in  this  title  with 
respect  to  persons  suspected  of  and  charged  with  conceal- 
ing ot  embezzling  the  effects  of  a  decedent  En.  March 
11»  1872.    Am'd.  1880,  71. 

Cal.Rep.Cit.  84,  849;  183,  186. 

Embezzlement  of  property  of  estate:  A^te,  sees.  1468 
et  seq. 

§  1801.  Removal  and  resignation  of  guardian,  and  sui^ 
render  of  estate.  When  a  guardian,  appointed  either  by 
the  testator  or  a  court,  becomes  insane  or  otherwise  inca- 
pable  .of  discharging  his  trust  or  unsuitable  therefor,  or 
has  wasted  or  mismanaged  the  estate,  or  failed  for  thirty 
dBLyn  to  render  an  account  or  make  a  return,  the  superior 
court  may,  upon  such  notice  to  the  guardian  as  the  court 
may  require,  remove  him  and  compel  him  to  surrender  the 
estate  of  the  ward  to  the  person  found  to  be  lawfully 
entitled   thereto.     Every   guardian   may   resign   when  it 
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appears  proper  to  allow  the  same;  and  upon  the  resigna- 
tion or  removal  of  a  guardian,  as  herein  proTided,  the 
court  may  appoint  another  in  the  place  of  the  guardian 
who  resigned  or  was  removed.  En.  March  11, 1S72.  Am'di 
1880,  71. 

Cal.Rep.Cit  66,  241;  66.  242;  74.  425;  128,  219. 

f  1802.  Guardianship,  how  terminated.  The  marriage 
of  a  minor  ward  terminates  the  guardianship  of  the  person 
of  such  ward,  but  not  the  estate;  and  the  guardian  of  an 
insane  or  other  person  may  be  discharged  by  the  court, 
when  it  appears,  on  the  application  of  the  ward  or  other- 
wise, that  the  guardianship  is  no  longer  necessary.  &l 
March  11,  1872.    Am'd.  1880.  72. 

f  1803.  New  bond,  when  required.  The  conrt  may  re- 
quire a  new  bond  to  be  given  by  a  guardian  whenevo:  auA 
court  deems  it  necessary,  and  may  discharge  the  '^^^n^ 
sureties  from  further  liability,  after  due  notice  given  at 
such  court  may  direct,  when  it  shall  appear  that  no  injniy 
can  result  therefrom  to  those  interested  in  the  estate.  Sa. 
March  11,  1872.    Am'd.  1880.  72. 

§  1804.  Quardlan's  bond  to  be  filed.  Action  on.  Kveef 
bond  given  by  a  guardian  must  be  filed  and  preserved  In 
the  office  of  the  clerk  of  the  superior  court  of  the  county. 
and  in  case  of  a  breach  of  a  condition  thereof,  may  be 
prosecuted  for  the  use  and  benefit  of  the  ward,  or  of  any 
person  interested  in  the  estate.  Sn.  March  11, 1872.  Ani'd. 
1880.  72. 

Suit  on  bond,  party  beneficially  interested:  Ante,  aea 
867. 

§  1805.  Limitation  of  actions  on  guardian's  bond.  No 
action  can  be  maintained  against  the  sureties  on  any  bond 
given  by  a  guardian,  unless  it  be  commenced  within  tiiree 
years  from  the  discharge  or  removal  of  the  guardian;  but 
if,  at  the  time  of  such  discharge,  the  person  entitled  to 
bring  such  action  is  under  any  legal  disability  to  sue.  the 
action  may  be  commenced  at  any  time  within  three  yean 
after  such  disability  is  removed.    Bn.  March  U.  1872. 

Cal.RGp.Cit.  121.  474. 

8  1806.  Limitation  of  actions  for  the  recovery  of  prop- 
/erty  sold.    No  action  for  the  recovery  of  any  estate  sold  1^ 
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WL  guardian  can  be  maintained  by  the  ward,  or  by  any  per- 
son claiming  under  him,  unless  it  is  commenced  within 
tliree  years  next  after  the  termination  of  the  guardianship, 
or,  when  a  legal  disability  to  sue  exists  by  reason  of  minor- 
ity  or  otherwise,  at  the  time  when  the  cause  of  action 
accrues,  within  three  years  next  after  the  removal  thereof. 
XSn.  Idarch  11,  1872. 

CaLRep.Clt.  66,  111;  70,  878;  93,  107. 

1 1807.  More  than  one  guardian  of  a  person  may  be 
appointed.  The  court,  in  its  discretion,  whenever  neces- 
sary, may  appoint  more  than  one  guardian  of  any  person 
subject  to  guardianship,  who  must  give  bond  and  be  gov- 
erned and  liable  In  all  respects  as  a  sole  guardian.  En. 
March  11, 1872. 

§  1808.  Order  appointing  guardian,  how  entered.  Any 
order  appointing  a  guardian,  must  be  entered  as  and  be- 
come a  decree  of  the  court  The  provisions  of  this  title 
relative  to  the  estates  of  decedents,  so  far  as  they  relate 
to  the  practice  In  the  superior  court,  apply  to  proceedings 
under  this  chapter.    Bn.  March  11, 1872.    Am'd.  1880,  72. 

CalJlep.Cit.  83,  365;  109,  254. 

Chambers,  power  at:    Ante,  sees.  166, 176. 

S 1809.  Provisions  of  section  ten  hundred  and  fifty-seven 
apply  to  guardians.  The  provisions  of  section  ten  hundred 
and  fifty-seven  are  hereby  declared  to  apply  to  guardians 
appointed  by  the  court,  and  to  the  bonds  taken  or  to  be 
taken  from  such  guardians,  and  to  the  sureties  on  such 
twnds.    En.  March  11,  1872. 

f  1810.  Guardian  decreed  to  make  conveyance  for  In- 
competent. When  a  person  who  is  bound  by  a  contract  in 
writing  to  convey  any  real  estate  shall  afterwards  and 
before  making  the  conveyance  become  and  be  adjudged  to 
be  an  incompetent  person,  the  court  may  make  a  decree 
anthorizing  and  directing  his  guardian  to  convey  such  real 
estate  to  the  person  entitled  thereto.  Such  decree  may  be 
made  under  the  provisions  of  sections  fifteen  hundred  and 
ninety-seven  to  sixteen  hundred  and  seven,  both  inclusive, 
of  this  code,  all  of  which  provisions  are  hereby  incorpo- 
rated in  this  section;  the  word  incompetent  being  substi- 
tuted for  the  word  deceased  or  decedent  and  the  word 
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guardian  being  substituted  for  tbe  words  administrator  or 
executor,  respectively,  wherever  said  words  occur. 
Stats.  1903,  166. 


TITLE   Xn. 

OF  SOLE  TRADER& 

I  1811.    Who  may  become  sole  traders. 

8  1812.     Notice,  how  given  and  what  to  oontalAi 

9  1818.     Petition,  what  to  contain  when  filed. 

I  1814.  May  have  five  hundred  dollars  of  i**""*""nttr  or  Tt*F*trsit4Pt 

property. 

9  1816.  Who  may  oppose  it,  and  how. 

9  1816.  Trial  or  hearing. 

9  1817.  Decree,  what  it  must  be. 

9  1818.  Oath,  copy  of  order  to  be  recorded. 

9  1819.  Rights  and  liabilities  of  sole  traders. 

9  1820.  Bole  trader  must  maintain  her  chlldrecu 

9  1821.  Husband^  of  sole  trader  not  liable  for  debts. 

§  1811.  Who  may  become  sole  traders.  A  married 
woman  may  become  a  sole  trader  by  tbe  Judgment  of  tlie 
superior  court  of  tbe  count/  in  wbicb  she  bas  resided  tar 
six  months  next  preceding  tbe  application.  Bn.  Blarcb  U* 
1872.    Am'd.  1881, 10. 

§  1812.  Notice,  how  given  and  what  to  contain.  A  pe^ 
son  intending  to  make  application  to  become  a  sole  trader 
must  publisb  notice  of  sucb  intention  in  a  newspaper  pub- 
lished in  tbe  county,  or,  if  none,  tben  in  a  newspapv 
published  in  an  adjoining  county,  once  a  week  for  fbvr 
successive  weeks.  The  notice  must  specify  tbe  day  upon 
wbicb  application  will  be  made,  tbe  nature  and  place  of  the 
business  proposed  to  be  conducted  by  ber,  and  tbe  name  of 
ber  husband.    En.  Marcb  11,  1872.    Am'd.  1881,  10. 

f  1813.  Petition,  what  to  contain  when  filed.  Ten  days 
prior  to  tbe  day  named  in  the  notice,  tbe  applicant  must 
file  a  verified  petition  setting  forth  : 

1.  That  tbe  application  is  made  in  good  faitb,  to  enable 
tbe  applicant  to  support  herself,  or  herself  and  otbers  de> 
pendent  upon  ber,  giving  tbeir  names  and  relation; 

2.  Tbe  fact  of  insufficient  support  from  ber  husband,  and 
the  causes  thereof,  if  known; 

3.  Any  other  grounds  of  application  which   are  good 
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canses  for  a  dlyorce.  wltli  tlie  reason  whj  a  divorce  is  not 
maue^t;  and 

4.  The  nature  of  the  bnslness  proi>06ed  to  be  conducted, 
«nd  the  capital  to  be  inyested  therein,  if  any,  and  the 
sources  from  which  it  is  derived.    En.  March  11,  1872. 

f  1814.  May  have  five  hundred  dollars  of  community  of 
husbsind's  property.  The  applicant  may  invest  in  the  busi- 
ness proposed  to  be  conducted,  a  sum  derived  from  the 
community  property  or  of  the  separate  property  of  the 
husband,  not  exceeding  five  hundred  dollars.  En.  March 
11,  1872. 

Cal.Rep.Clt.  68,  428. 

S  1815.  Who  may  oppose  It,  and  how.  Any  creditor  of 
tbe  husband  may  oppose  the  application,  by  filing  in  the 
court  (prior  to  the  day  named  in  the  notice)  a  written  op- 
position verified,  containing  either: 

1.  A  specific  denial  of  the  truth  of  any  material  allega- 
Uoo.  of  the  petition;  or  setting  forth, 

a.  That  the  application  is  made  for  the  purpose  of  de* 
ftaading  the  opponent;  or 

5.  That  the  application  is  made  to  prevent,  or  will  pre- 
vent  him  from  collecting  his  debt.    En.  March  11, 1S72. 

11810.  Trial  or  hearing.  On  the  day  named  in  the 
notice,  or  on  such  other  day  to  which  the  hearing  may  be 
postponed  by  the  court,  the  applicant  must  make  proof 
of  puhlicatlon  of  the  notice  hereinbefore  required,  and  the 
Isaaes  of  tuct  joined,  if  any,  must  be  tried  as  in  other 
cases;  if  no  issues  are  joined,  the  court  must  hear  the 
proofs  of  the  applicant  and  find  the  facts  in  accordance 
therewith.   Bn.  March  U,  1872. 

§1817.  Decree,  what  It  must  be.  If  the  facts  found 
sustain  the  petition,  the  court  must  render  judgment  au- 
IhOTlzing  the  applicant  to  carry  on  in  her  own  name  and 
on  her  own  account  the  business  specified  in  the  notice  and 
petition.    Bn.  March  11, 1872. 

1 1818.  Oath,  copy  of  order  to  be  recorded.  The  sole 
trader  must  make  and  file  with  the  clerk  of  the  court  an 
afidavit,  in  the  following  form: 
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I,  A.  B.,  do.  In  presence  of  Almighty  God.  Bolemsly 
swear  that  this  applicatioa  was  made  in  good  laiUi,  tor  iu& 
purpose  of  enabling  me  to  support  myself  (and  any  d^ead- 
ent»  such  as  husband,  parent,  sister,  child,  or  the  llke^ 
naming  them,  if  any),  and  not  with  any  yiew  to  defraud, 
delay,  or  hinder  any  creditor  or  credtors  of  my  husband; 
and  that  of  the  moneys  so  to  be  used  by  me  in  business^  not 
more  than  five  hundred  dollars  have  come  either  directly 
or  indirectly  from  my  husband.    So  help  me  God." 

A  certified  copy  of  the  decree,  with  this  oath  tndoned 
thereon,  must  be  recorded  in  the  oflice  of  the  recorder  ot 
the  county  where  the  business  is  to  be  carried  on.  In  a 
book  to  be  kept  for  such  purpose.    En.  March  U,  1872. 

S  1819.  Rights  and  liabilities  of  sola  traders.  When  fbe 
judgment  is  made  and  entered,  and  a  copy  thereof,  with  the 
atfidavit  provided  for  in  section  one  thousand  eight  hundred 
and  eighteen,  duly  recorded,  the  person  therein  named  Is 
entitled  to  carry  on  the  business  specified,  in  her  own 
name,  and  the  property,  revenues,  moneys,  and  credits  so 
by  her  invested,  and  the  profits  thereof,  belong  exclosiveiy 
to  her,  and  are  not  liable  for  any  debts  of  her  husband*  and 
she,  thereafter,  has  all  the  privileges  of,  and  is  liable  to 
all  legal  processes  provided  for  debtors  and  creditors,  and 
may  sue  and  be  sued  alone  without  being  joined  with  her 
husband;  provided,  however,  that  she  shall  not  be  at  lib- 
erty to  carry  on  said  business  in  any  other  county  than 
that  named  in  the  notice  provided  for  in  section  one 
thousand  eight  hundred  and  twelve,  until  she  has  recorded 
in  jiuch  other  county  a  copy  of  said  judgment  and  aflidavit 
En.  March  11, 1872.    Am'd.  1875-6, 106. 

Sue  and  be  sued  alone:    Ante,  sec  870. 
.  Husband  and  wife  parties  to  actions:  Ante,  sees.  870,  871* 

S  1820.  Sole  trader  must  maintain  her  children.  A  mai^ 
ried  woman  who  is  adjudged  a  sole  trader  is  responsible 
and  liable  for  the  maintenance  of  her  minor  children.  SB. 
March  11«  1872. 

S  1821.    Husband  of  sole  trader  not  liable  for  debts.  The 

husband  of  a  sole  trader  is  not  liable  for  any  debts  con- 
tracted by  her  in  the  course  of  her  sole  trader's  business* 
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imlefls  contracted  upon  Mb  written  consent.    Bn.  March, 

TITLE   XIII. 

OF  PROOBBDINOS  IN  INSOLVBNCT. 
I  1822.     SUtntM  in  relation  to,  continued  in  force^ 

t  1822.  Statutes  In  relation  to,  continued  In  force.  Notbf 
ins  in  this  code  affects  any  of  the  provisions  of  "  an  act  for 
tlie  relief  of  insolvent  debtors  and  protection  of  creditors/* 
approved  May  4,  1852,  or  of  the  acts  amendatory  thereof, 
approved  respectively  March  12,  1858,  April  27,  1860,  and 
Axftril  27»  1868;  but  such  acts  are  recognized  as  continuing 
In  force  notwithstanding  the  provisions  of  this  code.  Bn. 
March  11»  1872. 
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XL    Kinds  and  Degrees  of  Evidence,  S§  1876-1978. 
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OF  EVIDENCE. 

GBNBRAL  DEFINITIONS  AND  DIVISI0N8. 


Definition  of  evidence. 

Definition  of  proof. 

Definition  of  law  of  evidence. 

The  degree  of  certainty  required  to  eetaWWi 

Four  kinds  of  eyidence  specified. 

Several  degrees  of  evidence  speclJledL 

Primary  eyidence  defined. 

Secondary  eyidence  defined. 

Direct  evidence  defined. 

Indirect  evidence  defined.  , 

Prima  facie  eyidence  definod* 

Partial  evidence  defined. 

Satisfactory  evidence  defined. 

Indispensable  evidence  defined. 

Conclusive  evidence  defined. 

Cumulative  evidence  defined. 

Corroborative  evidence  defined. 


§  1823.  Definition  of  evidence.  Judicial  eyldenee  is  fks 
means,  sanctioned  by  law,  of  ascertaining  In  a  Judicial 
proceeding  the  truth  respecting  a  question  of  tact.  En. 
March  11, 1872. 

Evidence,  law  of:  Post,  sec  1825;  kinds  of:  Post,  seCi 
1827;  degrees  of:  Post,  sees.  1828  et  seq.;  relevancy  oC* 
Post,  sees.  1868,  1870;  production  of:  Post,  sec.  1826,  anbd. 
3;  value  and  effect  of:  Post,  sec  1825,  subd.  5. 
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§  1824w  Definition  of  proof.  Proof  Is  the  effect  of  evi- 
dence, the  establishment  of  a  fact  by  evidence.  En.  March 
11,  1872. 

Proof,  degree  required:  Post,  sec.  1826;  order  of:  Ante, 
sec.  607,  post,  sec.  2042;  extent  of:  Post,  sees.  1867,  1869; 
limits  of:  Post,  sees.  1868,  1870;  burden  of:  Post,  sees. 
1869,   1981. 

1 1825.  Definition  of  law  of  evidence.  The  law  of  evi- 
dence, which  is  the  subject  of  this  part  of  the  code,  is  a 
collection  of  general  rules  established  by  law: 

1.  For  declaring  what  is  to  be  taken  as  true  without 
proof; 

2.  For  declaring  the  presumptions  of  law,  both  those 
whicli  are  disputable  and  those  which  are  conclusive;  and, 

Z.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining  in  certain  cases,  the  value  and  effect 
of  evidence.    En.  March  11, 1872. 

Subd.  2.  Presumpiions:  Post,  sees.  1959,  1961-1963,  and 
notes. 

Subd.  8.  Production  of  evidence:  Post,  sees.  1981-2054. 

Snbd.  4.  Exclusion  of  evidence:  Post,  sees.  1867,  1868. 

Subd.  5.  Value  and  effect  of  evidence:  Post,  sec.  2061. 

(  1826.  The  degree  of  certainty  required  to  establish 
facta.  The  law  does  not  require  demonstrations;  that  is, 
such  a  degree  of  proof  as,  excluding  possibility  of  error, 
PTOducea  absolute  certainty;  because  such  proof  is  rarely 
possible.  Moral  certainty  only  is  required,  or  that  degree 
of  proof  which  produces  conviction  in  an  unprejudiced 
mind.  En.  March  11,  1872. 

CalJlep.Cit.  80,  582;  80,  584;  80,  603;  130,  8;  130,  39. 

Proof;    Ante,  sec  1824. 

S 1827.  Pour  kinds  of  evidence  epeclfled.  There  are 
four  kinds  of  evidence: 

1.  The  knowledge  *of  the  court; 

2.  The  testimony  of  witnesses; 
8.  Writingii; 

4.  Other  material  objects  presented  to  the  senses.  En. 
March  11.  1872. 

Cal.R«p.Clt.  61,  404;  107,  209. 
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Subd.  1.  Knowledge  of  the  court:    Post,  sec  ISTSw 

Subd.  2.  Witnesses:     Post,  sees.  1878-1S84. 

Subd.  3.  Writings:    Post,  sees.  1887-1951. 

Subd.  i.  Other  material  objects:     Post,  sec  1954. 

S 1828.    Several   degrees   of  evidence   specified    Thee 

are  several  degree  of  evidence:. 

1.  Primary  and  secondary. 

2.  Direct  and  Indirect 

3.  Prima  facie,  partial,  satisfactory.  Indispensable,  aal 
conclusive.    En.  March  11,  1872.    Am'd.  1S73-4,  879. 

§  1829.  Primary  evidence  defined.  Primary  evidence  if 
that  kind  of  evidence  which,  under  every  possible  circvB' 
stance,  affords  the  greatest  certainty  of  the  fact  ii 
question.  Thus,  a  written  instrument  is  itself  the  best 
possible  evidence  of  its  existence  and  contents.  En,  Uarci 
11,  1872.    Am'd.  1873-4,  879. 

Cal.Rep.Cit.  54,  657. 

§  1830.  Secondary  evidence  defined.  Secondary  evf 
dence  is  that  which  is  inferior  to  primary.  Thus,  a  oopr 
of  an  Instrument,  or  oral  evidence  of  its  contents.  Is  second- 
ary evidence  of  the  instrument  and  contents.  En.  Usrdi 
11,  1872.    Am'd.  1873-4,  379. 

Contents  of  a  writing,  evidence  of:  Post,  sees.  VSSS, 
1856. 

S 1831.  'Direct  evidence  defined.  Direct  evidence  U 
that  which  proves  the  fact  in  dispute  directly,  without  u 
Inference  or  presumption,  and  which  In  Itself,  if  true,  oofr 
clusively  establishes  that  fact  For  example:  If  the  f^ 
In  dispute  be  an  agreement,  the  evidence  of  a  witness  w1» 
was  present,  and  witnessed  the  making  of  it.  Is  direct.  Sa 
March  U,  1872. 

§  1832.  indirect  evidence  defined.  Indirect  evidence  ii 
that  which  tends  to  establish  the  fact  in  dispute  by  prov- 
ing another,  and  which,  though  true,  does  not  of  itself 
conclusively  establish  that  fact,  but  which  affords  ss 
inference  or  presumption  of  its  existence.  For  example: 
a  witness  proven  an  admission  of  the  party  to  the  fact  la 
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dl8£>ute.    This  proves  a  fact,  from  which  the  fact  In  dis- 
pxLt.e  is  Inferred.     En.  March  11,  1872. 
Cal.Rep.Cit.  106,  198. 

Indirect  evidence:   Post,  sees.  1957-1968. 

§  1833.  Prima  facie  evidence  defined.  Prima  facie  evi- 
dence is  that  which  suffices  for  the  proof  of  a  particular 
fact»  until  contradicted  and  overcome  by  other  evidence. 
For  example:  the  certificate  of  a  recording  officer  is 
prima  facie  evidence  of  a  record,  but  it  may  afterward 
be  rejected  upon  proof  that  there  is  no  such  record.  Sn. 
March  11,   1872.     Am'd.  1873-4,  379. 

Cal.Rep.Clt  70.  670 ;  76,  449 ;  83,  272. 

IMsputable  presumption:  Post,  sec.  1968. 

f  1834.  Partial  evidence  defined.  Partial  evidence  is 
tiiat  which  goes  to  establish  a  detached  fact,  in  a  series 
tending  to  the  fact  in  dispute.  It  may  be  received,  subject 
to  be  rejected  as  incompetent,  unless  connected  with  the 
fact  in  dispute  by  proof  of  other  facts.  For  example: 
on  an  issue  of  title  to  real  property,  evidence  of  the 
continued  possession  of  a  remote  occilpant  is  partial, 
for  it  is  of  a  detached  fact,  which  may  or  may  not  be  after- 
wards connected  with  the  fact  in  dispute.  En.  March  11, 
1872. 

Connected  with  the  fact  in  dispute:  Post,  sec.  1868. 

%  1835.  Satisfactory  evidence  defined.  That  evidence 
is  deemed  satisfactory  which  ordinarily  produces  moral 
certainty  or  conviction  in  an  unprejudiced  mind.  Such 
evidence  alone  will  justify  a  verdict.  Evidence  less  than 
this  is  denominated  slight  evidence.    En.  March  11,  1872. 

Cftl.Rep.Clt.  72,  627  ;  76,  108 ;  79,  406  ;  80.  132 ;  80,  684 ; 
94.  360 ;  94,  412 ;  106,  622 ;  132,  366 ;  132,  620 ;  133,  166 ; 
136,  414. 

Satisfactory  evidence,  to  justify  verdict:  Post,  sec. 
2061,  subd.  5. 

S 1836.  Indispensable  evidence  defined.  Indispensable 
evidence  is  that  without  which  a  particular  fact  cannot  be 
proved.    En.  March  11,  1872. 

Indispensable  evidence:  Sees.  1967-1974. 

f  1837.  Conclusive  evidence  defined.  Conclusive  or 
unanswerable  evidence  is  that  which  the  law  does  not 

Code  Civ.  Proc— 58. 
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permit  to  be  contradicted.  For  example,  the  record  of  a 
court  of  competent  jurisdiction  cannot  be  contradicted  bj 
the  parties  to  it.    En.  March  11,  1872. 

Cal.Rep.Cit.  83,  272. 

Goncluslve  evidence:  Post,  sees.  1908,  1962,  1978. 

§  1838.  Cumulative  evidence  defined*  CnmulatlTe  evi- 
dence is  additional  evidence  of  the  same  character  to 
the  same  point    En.  March  11, 1872. 

Cal.Rep.Cit.  92.  208. 

§  1839.  Corroborative  evidence  defined.  CorroborattvB 
evidence  is  additional  evidence  of  a  different  characttf,  to 
the  same  point    En.  Maixh  11, 1872. 

Cal.Rep.Cit  111,  14. 


TITLE   L 

OF  THB  GENERAL  PRINCIPLES  OF  BVZDKNOB. 

1844.  One  witness  stxfflclent  to  prove  a  fact. 

1845.  Testimony  confined  to  personal  knowledge. 

1846.  Testimony  to  be  in  presence  of  persons  affected. 

1847.  Witness  presumed  to  speak  the  truth. 

1848.  One  person  not  affected  by  acts  of  another. 

1849.  Declarations  of  predecessor  in  title  evidence. 

1850.  Declarations  which  are  a  part  of  the  transaction. 

1851.  Evidence  relating  to  third  person. 

1852.  Declaration  of  decedent  evidence  of  pedigree. 

1853.  Declaration  of  decedent  evidence  aijdnst  hie 
Interest. 

1854.  When  part  of  a  transaction  proved,  the  whole  it 
sible. 

1856.  Contents  of  writing,  how  proved. 

1856.  An  agreement  reduced  to  writing  deemed  the  wkole. 

1857.  Construction  of  language  relates  to  place  where  ueed. 

1858.  Construction  of  statutes  and  instruments,  general 
1858.  The  intention  of  the  legislature  or  parties. 

1860.  The  circumstances  to  be  considered. 

1861.  Terms  to  be  construed  In  their  general  acceptatton. 

1862.  Written  words  control  those  printed  In  a  blank 

1863.  Persons  skilled  may  testify  to  decipher  characters. 

1864.  Of  two  constructions,  which  preferred. 

1865.  A  written  instrument  construed  as  understood  by 

1866.  Construction  in  favor  of  natural  right  preferred. 

1867.  Material  allegations  only  to  be  proved. 

1868.  Evidence  confined  to  material  allegationa. 

1869.  Aflirmative  only  to  be  proved. 

1870.  Facts  which  may  be  proved  on  trial. 

{ 1844*    One  witness  sufficient  to   prove  •  fact.     Tbe 

direct  evidence  of  one  witness  who  is  entitled  to  tnU 
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credit  is  sufficient  for  proof  of  any  fact,  except  perjury 
And  treason.  •  En.  March  11,  1872. 

C&LRep.Clt.  62,  310 ;  125,  37. 

Witness,  definition:  Post,  sec.  1878;  witness,  com- 
petency: Post,  sees.  1879  et  seq.;  two  witnesses  for  lost 
or  destroyed  will:  Ante,  sec.  1339;  perjury  and  treason, 
more  than  one  witness:  Post,  sec.  1968. 

$  1845.  Testimony  confined  to  personal  knowledge.  A 
^^ritness  can  testify  of  those  facts  only  which  he  knows  of 
Ilia  own  knowledge;  that  Is,  which  are  derived  from  his 
ovm  perceptions,  except  in  those  few  express  cases  in 
w^hich  his  opinions  or  Inferences,  or  the  declarations  of 
others,  are  admissible.     En.  March  11,  1872. 

CalJtep.Clt.  85,  584. 

Opinions,  inferences,  declarations:  See  sec.  1870. 

S  1846.  Testimony  to  be  In  presence  of  persons  affected. 
A  witness  can  be  heard  only  upon  oath  or  affirmation, 
and  upon  a  trial  he  can  be  heard  only  in  the  presence  and 
subject  to  the  examination  of  all  the  parties,  if  they  choose 
to  attend  and  examine.    En.  March  11,  1872. 

G&l.IUp.Cit.  87,  lis. 

Oath  or  affirmation,  administration  of:  Post,  sees.  2093- 
2097. 

BSzamination  of  witnesses:     Post,  sees.  2042-2054. 

1 1847.    Witness  presumed  to  speak  the  truth.   A  witness 

is  presumed  to  speak  the  truth.    This  presumption,  how- 

.erer,  may  be  repelled  by  the  manner  in  which  he  testifies, 

by  the  character  of  his  testimony,  or  by  evidence  affecting 

hlB   character   for   truth,    honesty,    or    integrity,   or   his 

motives,  or  by  contradictory  evidence;  and  the  jury  are 

the  exclusive  Judges  of  his  credibility.     En,  March  11, 

1872. 

CalJlep.Cit.     60,  236 ;     60,  418 ;     65,  661 ;     86,    86 ;  106,     03 ; 
121,  669;  123,  409;  130,     10;  134,  540. 

Evidence  of  good  character:   Post,  sec.  2053. 
Impeachment  of  witness:  Post,  sec.  2052. 
Value  of  evidence:   Post,  sec.  2061. 
Presumption  repelled,  manner  of  testifying:   Post,  sec. 
2061,  subd.  2;    character  of  testimony:    Post,  sec.   2061, 
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Bubd.  8;  impeaching  credit:  Post,  sees.  2049,  2061,  2062; 
contradictory  evidence:   Post,  sees.  2049,  2051. 

Jury  exclusive  judges  of  credibility:    Post,  sec  20€1. 

S  1848-  One  person  not  affected  by  acts  of  another.  Tbe 
rights  of  a  party  cannot  be  prejudiced  by  the  declaratioa, 
act,  or  omission  of  another,  except  by  virtue  of  a  particiilar 
relation  between  them;  therefore,  proceedings  against  one 
cannot  afCect  another.  En.  March  11,  1872.  Am'd.  1878^ 
380. 

Books,  entries  in:   Post,  sec*  1946. 

Declaration,  etc.,  of  another,  when  admissible:  Seea 
1849-1853;  declarations  of  decedents:  Post,  sec.  1870; 
partner,  agent,  etc.:  Post,  sec.  1870,  subd.  5. 

S 1849.    Declarations   of  predecessor  In   title   evidence 

Where,  however,  one  derives  title  to  real  property  from 
another,  the  declaration,  act,  or  omission  of  the  latter, 
while  holding  the  title,  in  relation  to  the  property.  Is 
evidence  against  the  former.    En.  March  11,  1872. 

CaI.Rep.Clt.     50,  479  :     52,  349  ;     60,  503  ;     60.  510  ;     60.  511 ; 
68,    16;     70,813;     70,815;     70,818;     79.418;     88.     M; 
106,  884;  109,  670;  120,  126;  121.     62;  121,  684. 

S  1850.  Declarations  which  are  a  part  of  the  transae- 
tfon.  Where,  also,  the  declaration,  act,  or  omission  fomis 
part  of  a  transaction,  which  is  Itself  the  fact  in  dispote, 
or  evidence  of  that  fact,  such  declaration,  act,  or  onalssloa 
is  evidence,  as  part  of  the  transaction.    En.  March  11,  1872. 

Cal.Rep.Clt.     58.     26;     68,168;     62.810;     68,    16;     79.811; 
99,     78;  106.  884;  124.  668;  183,  136. 

Declarations  before  others:  Sec.  1870,  snbd.  8;  writliig; 
evidence  to  explain:    Sec.  1860. 

§  1851.  Evidence  relating  to  third  person.  And  ^rhere 
the  question  in  dispute  between  the  parties  is  the  obliga- 
tion or  duty  of  a  third  person,  whatever  would  be  the  evi- 
dence for  or  against  such  person  is  prima  facie  evidence 
between  the  parties.  En.  March  11,  1872.  Ann'd.  1878-4, 
380. 

Cal.Rep.Clt.  76,  6;  186.  314. 

§  1852.  Declaration  of  decedent  evidence  of  pedigree. 
The  declaration,  act,  or  omission  of  a  member  of  a  family, 
who  is  a  decedent,  or  out  of  the  Jurisdiction,  is  also  ad* 
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inis8ll)Ie  as  evidence  of  common  reputation,  in  cases 
-wtkere,  on  questions  of  pedigree,  such  reputation  is  admis- 
8i1>le.     En.  March  11,  1872. 

Cckl.Rep.Cit.  124,  661;  128,  564;  186,  886;  135.  888. 

I>eclaratlon  of  decedent:  Post,  secw  1870,  subd.  4. 
Oommon  reputation  on  questions  of  pedigree,  etc.:  Post, 
1870,  subd.  11. 


%  1853.  Declaration  of  decedent  evidence  against  Ills 
suocessor  in  interest.  The  declaration,  act,  or  omission  of 
a  decedent,  having  sufficient  knowledge  of  the  subject, 
asainst  his  pecuniary  interest,  is  also  admissible  as  evi- 
dence to  that  extent  against  his  successor  in  interest.  E^n. 
^darch  11,  1872. 

Cal.Rep.Cit.  121,  694;  126.  146;  186.  424. 

■ 

Decedent's  declaration  against  Interest:  Post.  sec.  1870, 
subd.  4;  entries  and  other  writings:  Post,  sec.  1946. 

S  1854.  When  part  of  a  transaction  proved,  tlie  whole 
Is  admissible.  When  part  of  an  act,  declaration,  con- 
versation, or  writing  is  given  in  evidence  by  one  party. 
Hie  whole  on  the  same  subject  may  be  inquired  into  by 
the  other;  when  a  letter  is  read,,  the  answer  may  be  given; 
and  when  a  detached  act,  declaration,  conversation,  or 
-writing  is  given  in  evidence,  any  other  act,  declaration, 
conversation,  or  writing,  which  is  necessary  to  make  it 
understood,  may  also  be  given  in  evidence.  En.  March 
11,  1872. 

Cal.Rep.Cit.  68,  14;  110,  418;  118.  186;  186.  82. 

1 1855.  Contents  of  writing,  how  proved.  There  can  be 
no  evidence  of  the  contents  of  a  writing,  other  than  the 
writing  Itself,  except  in  the  following  cases: 

1.  When  the  original  has  been  lost  or  destroyed;  in 
which  case  proof  of  the  loss  or  destruction  must  first  be 
made. 

2.  When  the  original  is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and  he  fails  to  pro- 
duce it  after  reasonable  notice. 

3.  When  the  original  is  a  record  or  other  document  in 
the  custody  of  a  public  officer. 
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4.  When  the  original  has  been  recorded,  and  a  certified 
copy  of  the  record  is  made  evidence  by  this  code  or  cftber 
statute. 

5.  When  the  original  consists  of  numerous  accounts  or 
other  documents,  which  cannot  be  examined  in  court  viUi- 
out  great  loss  of  time,  and  the  evidence  sought  from  then 
is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four,  t 

copy  of  the  original  or  of  the  record  must  be  produced;  ti 

those  mentioned  in  subdivisions  one  and  two,  eitner  a  0097 

or  oral  evidence  of  the  contents.     EIn.  March   11,  1S7L 

Am'd.  1873-4,  380. 

Cal.Rep.Clt.  M,  201;  59,506:  65.378;  69.495;  70.  16: 
89,  621;  89.  622;  118.  299;  124.  446.  SuM.  4^62^  IM: 
69,  606.      Subd.  6—122.  497;  137,  176. 

Prac.  Act,  sec.  447.    Bn.  April  29,  1851. 

Contents  of  writing:  Post,  sees.  1937,  1969. 

Original  in  possession  of  opponent,  notice  to  prodonc 
Post,  sees.  1938,  1939. 

Public  writings  generally:  Post,  sees.  1892-1926. 

Affidavits:  Post,  sees.  2009  et  seq. 

Subd.  4.  Certified  copies  of  records:  See  post.  Mea 
1919  et  seq. 

{ 1856.  An  agreement  reduced  to  writing  deemed  ttf 
>wlioie.  When  the  terms  of  an  agreement  have  been  re- 
duced to  writing  by  the  parties,  it  is  to  be  considered  ai 
containing  all  those  terms,  and  therefore  there  can  ba 
between  the  parties  and  their  representatives,  or  succes- 
sors in  interest,  no  evidence  of  the  terms  of  the  agreemeat 
other  than  the  contents  of  the  writing,  except  in  the  follow* 
ing  cases: 

1.  Where  a  mistake  or  imperfection  of  the  writinis:  Is  pot 
in  issue  by  the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  is 
dispute. 

But  this  section  does  not  exclude  other  evidence  of  the 
circumstances  under  which  the  agreement  was  made,  or  to 
which  it  relates,  as  defined  in  section  eighteen  hundred 
and  sixty,  or  to  explain  an  extrinsic  ambiguity,  or  to  es- 
tablish illegality  or  fraud.    The  term  agreement  indodei 
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deeds  and  wills,  as  well  as  contracts  between  parties.    En. 
^£arch  11.  1872. 

CaI.Rep.01t  48,  90;  89,  621;  96,  670;  97,  387;  104  109; 
104,  111;  104,  118;  104,  121;  112.  61;  117,  211;  121.  620; 
124,  446 ;  129,  876 ;  186,  29.  Subd.  1—137,  75.  Subd.  2— 
137,  100. 

T^riting  supersedes  oral  negotiations:  Civ.  Code,  sec. 
1625;  parol  evidence  to  vary  or  contradict  written  agree- 
ment: CiY.  Code,  sec.  1639;  fraud,  to  establish:  See  Civ. 
Code,  sec.  1640;  mistake  or  imperfection,  to  correct:  See 
Civ.  Code,  sec.  1640;  revision  and  reformation  of  contracts 
for  fraud  or  mistake:  Civ.  Code,  sees.  3399-3402;  surround- 
ing circumstances  to  show:     Sec.  1860. 

Recitals  in  document,  conclusiveness  of:  Sec  1962, 
8Ubd.  2. 

U6age,  etc.:  Sec.  1870,  subd.  12. 

Consideration:    Sec.  1962,  subd.  2. 

Alterations  and  erasures:    Sec.  1982. 

I  1857.  Construction  of  language  relates  to  place  where 
used.  The  language  of  a  writing  is  to  be  interpreted  ac- 
cording to  the  meaning  it  bears  in  the  place  of  its  execu- 
tion, unless  the  parties  have  reference  to  a  different  place. 
Kn.  March  11,  1872. 

Interpretation  of  contract,  lex.  loci:  Civ.  Code,  sec.  1646. 

I  1858.  Construction  of  statutes  and  Instruments,  gen- 
eral rule.  In  the  construction  of  a  statute  or  Instrument, 
the  office  of  the  Judge  is  simply  to  ascertain  and  declare 
wliat  is  in  terms  or  in  substance  contained  therein,  not  to 
insert  what  has  been  omitted,  or  to  omit  what  has  been  in- 
serted; and  where  there  are  several  provisions  or  particu- 
lars, such  a  construction  Is,  if  possible,  to  be  adopted  as 
will  give  effect  to  all.    En.  March  11, 1872. 

Cal.Rep.Cit  66,  464;  74,  67;  107,  854;  108,  666;  110,  896. 

Ck)nstruction,  generally:  Post,  sec.  1869;  giving  effect 
to  all:  Civ.  Code,  sees.  1641. 

Interpretation  which  gives  effect  preferred:  Civ.  Code, 
sec.  3541. 

S  1859.  The  Intention  of  the  legislature  or  parties.  In 
the  construction  of  a  statute,  the  intention  of  the  legis- 
lature, and  in  ^he  construction  of  the  instrument,  the  in- 
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tention'  of  the  parties,  is  to  be  pursued  if  possible;  vA^ 
when  a  general  and  particular  proyision  are  incoBsisteat^ 
the  latter  is  paramount  to  the  former.  So  a  parUcuiar  ta> 
lent  will  control  a  general  one,  that  is  inconsistent  vil' 
it.    En.  March  11,  1872. 

Cal.Rep.Cit.  68,  489;  74,  67;  185,  180. 

Words  giving  joint  authority:     Sec.  15,  ante.    Gonstne- 
tion  of  this  code:     Sees.  4-18,  ante. 
Statutes  in  derogation  of  common  law:  Ante,  sec  i 

f  1860.    The  circumstances  to  be  considered.    For  ttt 

proper  construction  of  an  instrument,  the  circumsuicef 

under  which  it  was  made,  including  the  situation  of  tb 

subject  of  the  instrument,  and  of  the  parties  to  it,  bu; 

also  be  shown,  so  that  the  judge  be  placed  in  the  pontics 

of  those  whose  language  he  is  to  interpret.    BSn.  Marcli  U. 

1872. 

Cal.Rep.Cit     88,  668;     97,  887;  107.  600;  109,  226;  128, 1S6; 
137,  100. 

Surrounding  circumstances  may  be  shown:  CIt.  Codt 
sec.  1647;  usage:  Post,  sec.  1870,  subd.  12;  descriptire  par: 
of  conveyance:   Post,  sec.  2077. 

§  1861.  Terms  to  be  construed  In  their  general  accepts 
tlon.  The  terms  of  a  writing  are  presumed  to  haye  ^bm 
used  in  their  primary  and  general  acceptation,  but  erideact 
is  nevertheless  admissible  that  they  have  a  local,  te6 
nical,  or  otherwise  peculiar  signification,  and  were  so  vsei 
and  understood  in  the  particular  instance,  in  which  case 
the  agreement  must  be  construed  accordingly.  En.  M^ni 
11,  1872. 

Cal.Rep.CIt.  74,  67;  76,  279;  100,  226;  120.  631. 

Signification  of  terms:  Compare  Civ.  Code,  sees.  1^ 
1645.    See,  also,  sec.  1870,  subd.  12,  post. 

§  1862.  Written  words  control  those  printed  in  a  bUfil^ 
form.  When  an  instrument  consists  partly  of  writi£K 
words  and  partly  of  a  printed  form,  and  the  two  are  Iscot- 
Bistent,  the  former  controls  the  latter.    En,  March  11. 1^^ 

Cal.Rep.Clt.  186,  176;  135.  177. 

Compare  Civ.  Code,  sec.  1651. 

$  1863.  Persons  skilled  may  testify  to  decipher  eha^ 
actors.    When  the  characters  in  which  an  instmineii^  ^ 
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written  are  difficult  to  be  deciphered,  or  the  language  of 
the  instrument  is  not  understood  by  the  court,  the  evidence 
of  persons  skilled  in  deciphering  the  characters,  or  who 
understand  the  language,  is  admissible  to  declare  the 
characters  or  the  meaning  of  the  language.  En.  March  11» 
1872. 

Cal.Bep.Clt.  66,  626. 

See  post,  sec.  1S70,  subds.  9,  10. 

1 1864.  Of  two  constructions,  which  preferred.  When 
the  terms  of  an  agreement  have  been  intended  in  a  dif- 
ferent sense  by  the  different  parties  to  it,  that  sense  is  to 
prevail  against  either  party  in  which  he  supposed  the  other 
understood  it,  and  when  different  constructions  of  a  pro- 
vision are  otherwise  equally  proper,  that  is  to  be  taken 
which  is  most  favorable  to  the  party  In  whose  favor  the 
provision  was  made.    En.  March  11,  1872. 

Cal.Rep.Cit.  109,  228;  138,  586. 

Ck>mpare  Civ.  Code,  sees.  1649,  1654. 

( 1865.  A  written  instrument  construed  at  understood 
by  parties.  A  written  notice,  as  well  as  every  other  writ- 
ing, is  to  be  construed  according  to  the  ordinary  accepta- 
tion of  its  terms.  Thus,  a  notice  to  the  drawers  or  in- 
dorsers  of  a  bill  of  exchange  or  promissory  note,  that  it 
has  been  protested  for  want  of  acceptance  or  payment, 
must  be  held  to  import  that  the  same  has  been  duly  pre- 
sented for  acceptance  or  payment,  and  the  same  refused, 
and  that  the  holder  looks  for  payment  to  the  person  to 
whom  the  notice  is  given.    En.  March  11,  1872. 

Ordinary  acceptation:  Ante,  sec.  1861.  Compare  Civ. 
Code,  sec.  1644;  notice  of  dishonor:    Civ.  Code,  sec.  8143. 

fi  1866.  Construction  in  favor  of  natural  right  preferred. 
When  a  statute  or  instrument  is  equally  susceptible  of  two 
interpretations,  one  in  favor  of  natural  right  and  the  other 
against  it,  the  former  is  to  be  adopted.  En.  March  11, 
1872. 

CaLRep.01t.  91,  868;  96,  678. 

11867.  Material  allegations  only  to  be  proved.  None 
but  a  material  allegation  need  be  proved.  Bn.  March  11, 
1872. 

Cal.Rep.Clt.  137.  462. 
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Material  allegation,  defined:   Ante,  sec  463;  not  ccatnh 
verted:    Ante,  sec.  462. 
Material  evidence:   Post,  sec.  1868. 

8  1868.  Evidence  confined  to  material  allegations.  Eri- 
dence  must  correspond  with  the  substance  of  the  materi. 
allegations,  and  be  relevant  to  the  question  in  dispau 
Ck>llateral  questions  must  therefore  be  avoided,  it  a 
however,  within  the  discretion  of  the  court  to  pent: 
inquiry  into  a  collateral  fact,  when  such  fact  ia  dtreetr 
connected  with  the  question  In  dispute,  and  is  eueiaii 
to  its  proper  determination,  or  when  it  ailects  the  cnK 
ity  of  a  witness.    En.  March  11,  1872. 

Variance:    Ante,  sees.  469-471. 

Credibility  of  witness:    Ante,  sec  1847;  post,  sec.  ISU 
subd.  16. 
Material:     Ante,  sec.  1867. 

S  1869.  AfRrmativa  only  to  be  proved.  Each  party  nflt 
prove  his  own  affirmative  allegations.  EMdence  need  ^ 
be  given  in  support  of  a  negative  allegation,  except  wha 
such  negative  allegation  is  an  essential  part  of  tbe  iti*'' 
ment  of  the  right  or  title  on  which  the  cause  of  actios  < 
defense  is  founded,  nor  even  in  such  case  when  the  lUep 
tion  is  a  denial  of  the  existence  of  a  document,  the  cvto^ 
of  which  belongs  to  the  opposite  party.    En.  March  11,  ITI 

Cal.Rep.Cit.  92,  833;  94.  174;  94,  175;  186,  618;  187.  283. 

Burden  of  proof:     Post,  sec.  1981. 

S  1870.  Facts  which  may  be  proved  on  trial.  Ia  c^ 
formity  with  the  preceding  provisions,  evidence  wv^ 
given  upon  a  trial  of  the  following  facts: 

1.  The  precise  fact  in  dispute; 

2.  The  act,  declaration,  or  omission  of  a  party,  as  i^ 
dence  against  such  party; 

3.  An  act  or  declaration  of  another,  in  the  presence  vt 
within  the  observation  of  a  party,  and  his  conduct  in  rfs 
tion  thereto; 

4.  The  act  or  declaration,  verbal  or  written,  of  a 
ceased  person  in  respect  to  the  relationship,  birth,  ib^ 
rlage,  or  death  of  any  person  related  by  blood  or  marri*" 
to  such  deceased  person;  the  act  or  dedaratlon  of  a  ^ 
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('Ceased  person  done  or  made  against  Ms  interest  in  respect 
to  his  real  property;  and  also  in  criminal  actions,  the  act 
or  declaration  of  a  dying  person,  made  under  a  sense  of 
Impending  death,  respecting  the  cause  of  his  death; 

5.  After  proof  of  a  partnership  or  agency,  the  act  or 
declaration  of  a  partner  or  agent  of  the  party,  within 
the  scope  of  the  partnership  or  agency,  and  during  its  ex- 
istence. The  same  rule  applies  to  the  act  or  declaration 
of  a  joint  owner.  Joint  debtor,  or  other  person  Jointly  in- 
terested with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration 
of  a  conspirator  against  his  coconspirator,  and  relating  to 
the  conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of  a 
transaction,  as  explained  in  section  eighteen  hundred  and 
fifty; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the 
jurisdiction,  or  unable  to  testify,  given  in  a  former  action 
between  the  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or 
handwi.cing  of  a  person,  when  he  has  knowledge  of  the 
person  or  handwriting;  his  opinion  on  a  question  of  sci- 
ence, art,  or  trade,  when  he  is  skilled  therein; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing, 
the  Talidity  of  which  is  in  dispute,  respecting  the  mental 
sanity  of  the  signer;  and  the  opinion  of  an  intimate  ac- 
quaintance respecting  the  mental  sanity  of  a  person,  the 
reason  for  the  opinion  being  given; 

11.  Common  reputation  existing  previous  to  the  con- 
troversy, respecting  facts  of  a  public  or  general  interest 
more  than  thirty  years  old,  and  in  cases  of  pedigree  and 
boundary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  con- 
tract, or  Instrument,  where  such  true  character  is  not 
otherwise  plain;  but  usage  is  neyer  admissible,  except  as 
an  instrument  of  interpretation; 

13.  Monuments  and  inscriptions  in  public  places,  as  evi- 
dence of  common  reputation;  and  entries  in  family  bibles, 
or  other  family  books  or  charts;  engravings  on  rings,  fam- 
ily portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  there- 
of is  admissible; 
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Oral  examination:     Ante,  sec  1846;  general  rolet  at: 
Post,  sees.  2042  et  seq. 
Deposition:    Post,  sees.  2019-2088. 
Affidavit:    Post,  sees.  2009-2016. 

1 1879.  All  persons  capable  of  perceptions  and  communi- 
cation may  be  witnesses.  All  persons,  without  ezceptioB, 
otherwise  than  is  specified  in  the  next  two  sections,  wlio, 
having  organs  of  sense,  can  perceive,  and,  perceiving,  ess 
make  known  their  perceptions  to  others,  may  be  witnesses 
Therefore,  neither  parties  nor  other  persons  who  hsn 
an  interest  in  the  event  of  an  action  or  proceeding  are  ex- 
cluded; nor  those  who  have  been  convicted  of  crime;  nor 
persons  on  account  of  their  opinions  on  matters  of  re- 
ligious belief;  although,  in  every  case,  the  credibility  of 
the  witness  may  be  drawn  in  question,  as  provided  in  se^ 
tion  eighteen  hundred  and  forty-seven.  Btl  March  ll. 
1872. 

Cal.Rep.Clt.     47.126;     60,418;     64.270;     64.271;     70.    54; 
71.  378;     71.  550;     72.  458;     82,  464;  104.  486;  106.    92; 
122.  658;  185,  172;  187.  802. 

Prac.  Act,  sec.  391.  Bn.  April  29,  1851.  Am'd.  18SS, 
701. 

Cal.Rep.Clt.  24.  428. 

Prac.  Act,  sec.  892.    Bn.  April  29,  1861.    Am'd.  1864,  €6; 

1863.  701. 

Cal.Rep.Clt.       4.    16;       6.195;       6.868;       9.    70;     14.471; 
17.  604;     26,    85;     26.  148. 

Persons  fncompetent  as  witnesses:    Post,  sees.  1880-188L 

1 1880.  Persons  who  cannot  testify.    The  following  per 

sons  cannot  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  tbetr 
production  for  examination. 

2.  Children  under  ten  years  of  age,  who  appear  incspsr 
ble  of  receiving  Just  impressions  of  the  facts  respectins 
which  they  are  examined,  or  of  relating  them  truly. 

3.  Parties  or  assignors  of  parties  to  an  action  or  pro- 
ceeding, or  persons  in  whose  behalf  an  action  or  proceedlns 
is  prosecuted  against  an  executor  or  administrator,  upon 
a  claim  or  demand  against  the  estate  of  a  deceased  person, 
as  to  any  matter  or  fact  occurring  before  the  death  of  suck 
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11881 


deceased  person.    En.  March  11,  1872.    Am'd.  l?73-4,  J81; 
1S80.  112. 


Cal.Rep.Clt 

62.  576 

67,  152 

82,  583 

106.     93 

136.  424 

88,     43 

133,     98 


60.  422 ;  61.  108 ;     61.  109 ;     61.  619 ;     62,  337 

64,  270 ;  64,  271 ;  67.  90 ;  67,  91 ;  67.  92 

70,  54  ;  71,  378 ;  76.  107  ;  77.  413 ;  82.  464 

95,  162 ;  95,  170 ;  96.  487  ;  96.  488 ;  98.  549 

106.  94 ;  111.  469 ;  122.  657 ;  124.  366 ;  124,  867 

138.  96.  Subd.  2—136.  522.   Subd.  8  —  85.  97 

122.  656 ;  123.  239 ;  123.  265  ;  124.  450 ;  133.  97 

135,  169  ;  135,  170 ;  136,   9  ;  137.  462 ;  138.  676. 

Prac.  Act,  sec.  394.  En.  April  29,  1851.    Am'd.  1854,  66; 
1863.  60. 

Cal.Rep.Cit.  4,  403;  26.  148;  27,  411. 


§  1881.  Persons  In  certain  relations  to  parties  prohib- 
ited. There  are  particular  relations  in  which  it  is  the  pol- 
icy of  the  law  to  encourage  confidence  and  to  preserve 
it  inviolate;  therefore,  a  person  cannot  be  examined  as  a 
-witness  in  the  following  cases: 

1.  A  husband  cannot  be  examined  for  or  against  his 
wife  without  her  consent;  nor  a  wife  for  or  against  her 
husband  without  his  consent;  nor  can  either,  during  the 
marriage  or  afterward,  be,  without  the  consent  of  the  other, 
examined  as  to  any  communication  made  by  one  to  the* 
other  during  the  marriage;  but  this  exception  does  not 
apply  to  a  civil  action  or  proceeding*  by  one  against  the 
other,  nor  to  a  criminal  action  or  proceeding  for  a  crime 
committed  by  one  against  the  other. 

2.  An  attorney  cannot,  without  the  consent  of  his  client, 
be  examined  as  to  any  communication  made  by  the  client 
to  him,  or  his  advice  given  thereon  in  the  course  of  pro- 
fessional employment;  nor  can  an  attorney's  secretary, 
stenographer,  or  clerk  be  examined,  without  the  consent 
of  his  employer,  concerning  any  fact  the  knowledge  of 
which  has  been  acquired  in  such  capacity. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of 
the  person  making  the  confession,  be  examined  as  to  any 
confession  made  to  him  in  his  professional  character  in  the 
course  of  discipline  enjoined  by  the  church  to  which  he  be- 
longs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the 
consent  of  his  patient,  be  examined  in  a  civil  action  as  to 
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any  information  acquired  in  attending  the  patient,  which 
was  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient. 

6.  A  public  officer  cannot  be  examined  as  to  commoni- 
cations  made  to  him  In  official  confidence,  when  the  public 
interests  would  suffer  by  the  disclosure.  En.  March  11, 
1872.     Am'd.  1893.  301. 

Cal.Rep.Cit     53,427;  64.516;  64.257;     64.258;     64.271; 

70.    54;     79,677;  82.464;  83.140;     92.485;     94.226; 

97,     46;  100.  587;  101.  516;  111.  299;  115,  526;  116.  300. 

Subd.  1—117,  639;  120,  481;  122,  658.      Subd.  2—106,  347; 

110.  254 ;   113,  472 ;  136.     96.  Subd.  4  — 93.     71;     97.    45; 

100.  394;  100.  400;  106.     91;  106.     93;  109.  669;  109.  670; 

110.  256;   116.  166;  116,  644;  117.  639;  119.  446;  126.      6; 

132.  187;  132.  396;  136,  260. 

Prac.  Act,  sec.  395.  En.  April  29,  1851.    Am'd.  18^,  771. 

Gal.Rep.Cit.  86.  453. 

Prac.  Act,  sec.  396.  En.  April  29,  1851. 

Prac.  Act,  sec.  397.  En.  April  29,  1851. 

Prac.  Act,  sec.  398.  En.  April  29,  1851.    Am'd.  1861,  305. 

Prac.  Act,  sec.  399.  En.  April  29,  1851. 

Husband  and  wife:  See  Pen.  Code,  sec.  1322. 

§  1882.    When    privileged    persons    mutt    testify.    (R*- 

pealed.)    En.  March  11, 1872.    Rep.  1875-6, 105. 

fi  1883.  Judge  or  «  Juror  may  be  witness.  The  Judge 
himself  or  any  Juror  may  be  called  as  a  witness  by  either 
party;  but  in  such  case  it  is  in  the  discretion  of  the  court 
or  Judge  to  order  the  trial  to  be  postponed  or  suspended, 
and  to  take  place  before  another  Judge  or  Jury.  BSn.  March 
11,  1872. 

CaI.Rep.Cit.  64.  460;  102,  9. 

Prac.  Act,  sec.  400.    En.  April  29,  1851. 

Justice  as  witness,  transfer  of  cause:    Ante,  sec  833. 

S  1884.  When  an  interpreter  to  be  sworn.  When  a  wit- 
ness does  not  understand  and  speak  the  English  language, 
an  interpreter  must  be  sworn  to  interpret  for  him.  Any 
person,  a  resident  of  the  proper  county,  may  be  sum- 
moned by  any  court  or  Judge  to  appear  before  such  court 
or  Judge  to  act  as  interpreter  in  any  action  or  proceeding. 
The  summons  must  be  served  and  returned  in  like  manner 
as  a  subpoena.    Any  person  so  summoned,  who  falls  to  at- 
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tend   at  the  time  and  place  named  in  tlie  summons,  is 
C^uilty  of  a  contempt.     En.  March  11,  1872. 

Cal.Rep.Cit.  108,  11;  132.  201. 

Prac.  Act,  sec.  401.    En.  April  29,  1861.    Am'd.  1863,  495. 
Subpoena:     Post,  sees.  1985  et  seq. 
Contempt:    Ante,  sees.  1209  et  seq. 
Acts    authorizing   appointment   of   Italian   interpreter; 
See  post.  Appendix,  title  Interpreters. 


CHAPTER  III. 

WRITINGS. 

▲rUcIe  I.     Writings  In  General.  §S  1887-1889. 
II.     Public  Writings,  §§  1892-1926. 
UL     PrlTftte  Writings,  9S  1929-1951. 


ARTICLE  L 
WRITINGS   IN   GENERAL. 

i  X8d7.     Writings,  public  and  private. 
I   1888.     Public  writings  defined. 
I  1889.     All  others  private. 

f  1887.  Writings,  public  and  private.  Writings  are  of 
two  ^  kinds: 

1.  Public;  and, 

2.  Private.    En.  March  11,  1872. 
Gal.Rep.Cit.  Ill,  149;  119,  171. 

fi  1888.    Public  writings  defined.    Public  writings  are: 

1.  The  written  acts  or  records  of  the  acts  of  the  sov- 
ereign authority,  of  official  bodies  and  tribunals,  and  of 
public  officers,  legislative,  Judicial,  and  executive,  whether 
of  this  state,  of  the  United  States,  of  a  sister  state,  or  of 
a  foreign  country; 

2.  Public  records,  kept  in  this  state,  of  private  writings. 
Bn.  March  11,  1872. 

Cal.Rep.Ctt.  49,  212;  62,  186;  69,  606;  114.  660., 

fi  1889.  All  others  private.  All  other  writings  are  pri- 
vate.   En.  March  11,  1872. 

Cal.Rep.Cit.  114.  550. 
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ARTIOLE  IL 
PUBLIC  WRITINGS. 

f  1892.  JStbtj  eitlien  entitled  to  inspect  and  copy  pvblie  wrttlipL 

§  1898.  Public  officers  boimd  to  Klve  copies. 

§  1894.  Four  kinds  of  public  writing!. 

8  1895.  Laws,  written  or  unwritten. 

§  1896.  Written  laws  defined. 

I  1897.  Constitution  and  statutes. 

8  1898.  Public  and  private  statutes  defined. 

5  1899.  Unwritten  law  defined. 

I  1900.  Books  containing  laws  presumed  to  be  eorrect. 

8  1901.  Evidence  of  foreign  law. 

8  1902.  Other  evidence  of  laws  of  other  states. 

8  1903.  Recitals  in  statutes,  how  far  evidence. 

8  1904.  Judicial  record  defined. 

§  1905.  Record,  how  authenticated  as' evidence. 

8  1906.  Record  of  a  foreign  country,  how  authenticated. 

8  1907.  Copy  of  a  foreign  record,  when  evidence. 

8  1908.  Effect  of  a  Judgment  upon  rights  in  various  cases. 

I  1909.  Effect  of  other  Judicial  orders,  when  conclualve, 

6  1910.  Where  parties  are  to  be  deemed  the  sama. 
8  1911.  What  deemed  adjudged  in  a  Judgment. 

8  1912.  Where  sureties  bound,  principal  is  also. 

8  1913.  Record  of  another  state,  its  effect. 

8  1914.  Record  of  a  court  of  admiralty. 

8  1915.  Effect  of, a  foreign  Judgment. 

8  1916.  Manner  of  Impeaching  a  record. 

8  1917.  The  Jurisdiction  necessary  in  a  Judgment 

8  1918.  Manner  of  proving  .other  official  documents. 

8  1919.  Public  record  of  private  writing  evidence. 

I  1920.  Entries  In  official  books  prima  facie  evidence. 

§  1921.  Justice's  Judgment  in  other  states,  how  proved. 

8  1922.  Same. 

§  1923.  Contents  of  other  official  certificates. 

8  1924.  Provisions  in  relation  to  states  apply  to  territories. 

8  1925.  Certificates  of  purchase  primary  evidence  of  ownerahtp. 

8  1926.  Entries  made  by  officers  or  boards  prima  facts  evidence. 

S 1892.  Every  citizen  entitled  to  Inspect  and  copy  pu^ 
lie  writings.  Every  citizen  has  a  right  to  inspect  and  tak* 
a  copy  of  any  public  writing  of  this  state,  except  as  other- 
wise expressly  provided  by  statute.    Bn.  March  11,  1871 

CalJlep.Clt.  114.  650. 

Public  records,  etc.,  open  to  inspection:  Pol.  Oode,  ae& 
1032. 

Proceedings  in  divorce  not  to  be  open  for  Inspectioa: 
See  Pol.  Code,  sec.  1032. 

Fact  of  issuing  attachment  not  to  be  made  pnblle:  See 
Pol.  Code,  sec.  1032. 
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§  1893.  Public  officers  bound  to  give  copies,  iivery 
public  officer  having  the  custody  of  a  public  writing,  which 
a  citizen  has  a  right  to  inspect,  is  bound  to  give  him,  on 
denuLxid,  a  certified  copy  of  it,  on  payment  of  the  legal  fees 
therefor,  and  such  copy  is  admissible  as  evidence  in  like 
cases  and  with  like  effect  as  the  original  writing.  En. 
Marcli  11,  1872.    Am'd.  1873-4,  381. 

Cal.Rep.Clt.  49.  212;  69,  606;  70,  16;  70,  16. 

X*iiblic  records  open  to  inspection:    Pol.  Code,  sec.  1032. 

§  1894.  Four  kinds  of  public  writings.  Public  writings 
are  divided  into  four  classes: 

1.  Laws; 

2.  Judicial  records; 

3.  Other  official  documents; 

4.  Public  records,  kept  in  this  state,  of  private  writings. 

Bn.  March  11,  1872. 

CaI.Rep.Cit.    49,212;     60,848;     68,606;     70,    16;     70,    16; 
114,  660. 

%  1895.  Laws,  written  or  unwritten.  Laws,  whether  or- 
ganic or  ordinary,  are  either  written  or  unwritten.  En. 
March  11,  1872. 

f  1896.  Written  laws  defined.  A  written  law  Is  that 
wbicli  is  promulgated  in  writing,  and  of  which  a  record  is 
In  existence.    EIn.  March  11,  1872. 

§  1897.  Constitution  and  statutes.  The  organic  law  Is 
the  constitution  of  government,  and  is  altogether  written. 
Other  written  laws  are  denominated  statutes.  The  writ- 
ten law  of  this  state  is  therefore  contained  in  its  consti- 
tution and  statutes,  and  in  the  constitution  and  statutes 
of  the  United  States.    En.  March  11,  1872. 

Cal.Rep.Cit  187,  223. 

S 1898.  Public  and  private  statutes  defined.  Statutes 
are  public  or  private.  A  private  statute  is  one  which  con- 
cerns only  certain  designated  individuals  and  aftects  only 
their  private  rights.  All  other  statutes  are  public,  in  which 
are  included  statutes  creating  or  affecting  corporations. 
En.  March  11,  1872. 

f  1899.  Unwritten  law  defined.  Unwritten  law  is  the 
law  not  promulgated  and  recorded,  as  mentioned  in  sec- 
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tlon  eighteen  hundred  and  ninety-six,  but  which  is,  nerer 
theless,  observed,  and  administered  in  the  courts  of  the 
country.  It  has  no  certain  repository,  but  is  collected  from 
the  reports  of  the  decisions  of  the  courts  and  the  treatises 
of  learned  men.  Bn.  March  11,  1872. 
Cal.Rep.Cit.  82,  18. 

§  1900.    Books  containing  laws  presumed  to  be  correct 

Books  printed  or  published  under  the  authority  of  a  sister 
state  or  foreign  country,  and  purporting  to  contain  the 
statutes,  code,  or  other  written  law  of  such  state  or 
country,  or  proved  to  be  commonly  admitted  in  the  tri- 
bunals of  such  state  or  country,  as  evidence  of  the  written 
law  thereof,  are  admissible  in  this  state  as  OTidenoe  o( 
such  law.    Kn.  March  11,  1872. 

Prac.  Act,  sec.  453.    Bn.  April  29,  1851. 
Books — ^historical,  etc.:    Post,  sec.  1936;  resort  to:  Ante, 
sec.  1875;  authority  of:    Post,  sec.  1963,  subds.  35,  86. 
Sister  state — ^public  writings  of:    Post,  sec.  192i. 

1 1901.  Evidence  of  foreign  law.  A  copy  of  the  writtss 
law  or  other  public  writing  of  any  state  or  country,  atr 
tested  by  the  certificate  of  the  officer  having  charge  of  tbe 
original,  under  the  public  seal  of  the  state  or  country.  Is 
admissible  as  evidence  of  such  law  or  writing.  E<n.  Marck 
11,  1872.    Am'd.  1873-4,  381. 

Public  records  of  private  writings:  Post,  sec  1919. 
Certificate — ^requisites  of:  Post  sec.  1923. 
Public  writing  of  sister  state:    Post,  sec  1924. 

fi  1902.  Other  evidence  of  laws  of  other  states.  The 
oral  testimony  of  witnesses,  skilled  therein,  is  admissible 
as  evidence  of  the  unwritten  law  of  a  sister  state  or 
foreign  country,  as  are  also  printed  and  published  books 
of  reports  of  decisions  of  the  courts  of  such  state  or 
country,  or  proved  to  be  commonly  admitted  in  such  courts. 
Bn.  March  11,  1872. 

11903.  Recitals  In  statutes,  how  far  evidence.  Tbe 
recitals  in  a  public  statute  are  conclusive  evidence  of  tbe 
facts  recited,  for  the  purpose  of  carrying  It  into  effect,  bat 
no  further.     The  recitals  in  a  private  statute  are  cost 
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•dusiye  eyldence  between  parties  who  claim  under  Its  pro- 
visions, but  no  further.    En.  >larch  11»  1872. 

CalJlep.Clt.  132.  606;  133,  600. 

Recitals — ^in  written  instrument:  Post,  sec.  1962,  subd.  2. 

§  1904.  Judicial  record  defined.  A  Judicial  record  is  the 
record  or  official  entry  of  the  proceedings  in  a  court  of  Jus- 
tice, or  of  the  official  act  of  a  Judicial  officer,  in  an  action 
or  special  proceeding.    En.  March  11,  1872. 

Cal.Rop.Clt.  62,  186;  118,  101. 

Judgment  roll:  Ante,  sec.  670. 

Execution  book  as  evidence:  Ante,  sec.  683. 

§  1905.  Record,  how  autiienticated  as  evidence.  A  Judi- 
cial record  of  this  state,  or  of  the  United  States,  may  be 
proved  by  the  production  of  the  original  or  by  a  copy 
thereof  certified  by  the  clerk  or  other  person  having  the 
le^^al  custody  thereof.  That  of  a  sister  state  may  be  proved 
by  the  attestation  of  the  clerk,  and  the  seal  of  the  court 
annexed,  if  there  be  a  clerk  and  seal,  together  with  a  cer- 
tificate of  the  chief  Judge  or  presiding  magistrate,  that  the 
attestation  is  in  due  form.    En.  March  11,  1872. 

Cal.Rep.Cit  81,  162;  104,  414;  113,  266;  113,  267;  118,  101. 
Frac.  Act,  sec.  449.    En.  April  29,  1851. 
Prac.  Act,  sec.  460.    En.  April  29,  1851.    Am'd.  1864,  67. 
Cal.Rep.Cit.  7,  248. 

Judicial  record,  need  of  seal:  Ante,  sec.  153,  subd.  3;  ap- 
pointment of  executor,  etc.:     Ante,  sec.  1429. 

Judicial  record  of  a  sister  state— U.  S.  Const.,  art.  4, 

Certificate:  Post,  sec.  1923. 

1 1906.  Record  of  a  foreign  country,  how  authenticated. 
A  Judicial  record  of  a  foreign  country  may  be  proved  by 
the  attestation  of  the  clerk,  with  the  seal  of  the  court  an- 
nexed, if  there  be  a  clerk  and  a  seal,  or  of  the  legal  keeper 
of  the  record,  with  the  seal  of  his  office  annexed,  if  there 
be  a  seal,  together  with  a  certificate  of  the  chief  Judge 
or  presiding  magistrate,  that  the  person  making  the  attes- 
tation is  the  clerk  of  the  court,  or  the  legal  keeper  of  the 
record,  and,  in  either  case,  that  the  signature  of  such  per- 
flon  is  genuine,  and  that  the  attestation  is  in  due  form. 
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The  signature  of  the  chief  Judge  or  presiding  magtstnte 
must  be  authenticated  by  the  certificate  of  the  mlnlBtfr  or 
embassador,  or  a  consul,  vice-consul,  or  consular  agent  of 
the  United  States  in  such  foreign  countiy.  Sn.  March  U, 
1872.    AmU  1873-4,  382. 

Cal.RQp.Clt.  86,  101;  104,  412;  104,  418;  104.  414. 

Prac.  Act,  sec.  451.    En.  April  2d,  1851. 

Certificate:  Post,  sec  1923. 

§  1907.  Copy  of  a  foreign  record,  when  evidence.  A 
copy  of  the  Judicial  record  of  a  foreign  country  Is  also 
admissible  in  evidence,  ul>on  proof: 

1.  That  the  copy  offered  has  been  compared  by  the  vit^ 
ness  with  the  original,  and  is  an  exact  transciipt  of  tts 
whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  deifc 
of  the  court,  or  other  legal  keeper  of  the  same;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  li 
proved  to  be  the  seal  of  the  court  where  the  record  re- 
mains, if  it  be  the  record  of  a  court;  or  if  there  be  no  sock 
seal,  or  if  it  be  not  a  record  of  a  court,  by  the  sisiuitaiY 
of  the  legal  keeper  of  the  original.    Bn.  March  11«  1871 

Cal.Rep.Clt.  86,  102;  104,  414. 

Prac.  Act,  sec.  452.    En.  April  29,  1851. 

1 1908.  Effect  of  a  Judgment  upon  rights  In  varlooi 
cases.  The  effect  of  a  Judgment  or  final  order  in  an  actios 
or  special  proceeding  before  a  court  or  Judge  of  this  stat8» 
or  of  the  United  States,  having  Jurisdiction  to  pronoonce 
the  Judgment  or  order,  is  as  follows: 

1.  In  case  of  a  Judgment  or  order  against  a  spedflc 
thing,  or  in  respect  to  the  probate  of  a  will,  or  the  admls* 
istration  of  the  estate  of  a  decedent,  or  in  respect  to  the 
personal,  political,  or  legal  condition  or  relation  of  a  par* 
ticular  person,  the  Judgment  or  order  is  conclusive  iipoa 
the  title  to  the  thing,  the  will,  or  administration,  or  the 
condition  or  relation  of  the  person. 

2.  In  other  cases,  the  Judgment  or  order  is.  In  respect 
to  the  matter  directly  adjudged,  conclusive  between  the 
parties  and  their  successors  in  interest  by  title  subsequeat 
to  the  commencement  of  the  action  or  special  proceeding, 
litigating  for  the  same  thing  under  the  same  title  and  la 


Gal.Rep.Clt     64,  257 

62.  203;     63.       6 

72,  315 ;     74,  615 

86,  807 ;  109.  205 

138.  459j  138,  722 

121,     65;  121.     69 
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tlie  same  capacity,  provided  they  have  notice  actual  or 
oonstructive,  of  the  pendency  of  the  action  or  proceeding. 
March  11,  1872.    Am'd.  1873-4,  382. 

56,420;  68,114;  68,168;  62.201 

63.567;  69.688;  70,361;  70,371 

74,516;  76,177;  83,294;  91.349 

112,  287 ;  116,  151 ;  133,  496 ;  134,  398 

Subd.  1—100,  171 ;  100,  407 ;  118,  400 

121,  444 ;  122.  484 ;  130.  508 ;  130,  599 

133.  63.   Subd.  2  —  74,  441;  93.  509;  118,  220;  119,  147 
127,  248;  129,  236;  133,  108;  133,  109;  133,  496;  134,  62 

134,  101;  134,  396;  135.  305. 

Surety  hound  by  record:  Post,  sec.  1912. 
Jurisdiction,  and  collateral  attacks:  Post,  sec  1917. 
Validity  of  Judgment  founded  on  service  by  publication: 
Ante,  sec  412. 

Probate  and  administration,  etc.:  Ante,  sec.  1333. 
Parties,  when  deemed  same:  Post,  sec.  1910. 
Matter  directly  adjudged:  Post,  sec.  1911. 
Partition,  Judgment  in:  Ante,  sec  766. 

§  1909.  Effect  of  other  Judicial  orders,  when  conclusive. 
Other  Judicial  orders  of  a  court  or  Judge  of  this  state,  or 
of  the  United  States,  create  a  disputable  presumption,  ac- 
cording to  the  matter  directly  determined,  between  the 
same  parties  and  their  representatives  and  successors  in 
Interest  by  title  subsequent  to  the  commencement  of  the< 
action  or  special  proceeding,  litigating  for  the  same  thing 
under  the  same  title  and  in  the  same  capacity.  En.  March 
11,  1872. 

CalJElep.Clt  66,  699;  63,  567;  183.  68;  184.  886i 

Disputable  presumptions:  Post,  sec  1963. 
Parties  and  privies:    Ante,  sec  1908,  subd.  2;  post,  sec 
1910. 

§  1910.  Where  parties  are  to  be  deemed  the  tame.  The 
parties  are  deemed  to  be  the  same  when  those  between 
whom  the  evidence  is  offered  were  on  opposite  sides  in  the 
former  case,  and  a  Judgment  or  other  determination  could 
in  that  case  have  been  made  between  them  alone,  though 
other  parties  were  Joined  with  both  or  either.  En.  March 
11,  1872. 

Cal.Rep.Ci«.  63,  567;  80,  264;  127.  459. 

§1911.  What  deemed  adjudged  In  a  Judgment.  That 
only  is  deemed  to  have  be4n  adjudged  in  a  former  Judg* 


f§  1912-1915  WRITINGS.  706 

ment  which  appears  upon  Its  face  to  have  been  so  ad- 
judged,  or  which  was  actually  and  necessarily  Included 
therein  or  necessary  thereto.    En.  March  11,  1872. 

Cal.Rep.Cit.  63.  667;  74,  441;  96,  662;  108,  489;  109.  82; 
110,  446;  118.  220;  119,  345;  129.  237;  134.  101;  134.  2TS: 
134,  654;  135,  305;  136,  651. 

1 1912.  Where  sureties  bound,  principal  Is  also.  When- 
ever, pursuant  to  the  last  four  sections,  a  party  is  bound  by 
a  record,  and  such  party  stands  in  the  relation  of  a  sorely 
for  another,  the  latter  is  also  bound  from  the  time  that  he 
has  notice  of  the  action  or  proceeding,  and  an  opportunity 
at  the  surety's  request  to  join  in  the  defense.  En.  March 
11,  1872. 

Cal.Rep.Cit.  68,  667. 

§  1913.  Record  of  another  state,  Its  effect.  The  effect 
of  a  judicial  record  of  a  sister  state  is  the  same  in  this 
state  as  in  the  state  where  it  was  made,  except  that  U 
can  only  be  enforced  here  by  an  action  or  special  proceed* 
ing,  and  except,  also,  that  the  authority  of  a  guardian  or 
committee,  or  of  an  executor  or  administrator,  does  not 
extend  beyond  the  Jurisdiction  of  the  government  under 
which  he  was  invested  with  his  authority*  En.  March  11« 
.1872. 

Cal.Rep.Clt.  70.  407;  70,  411;  188,  468. 

S  1914.    Record  of  a  court  of  admiralty.    The  effect  of 

the  Judicial  record  of  a  court  of  admiralty  of  a  foreign 
country  is  the  same  as  If  it  were  the  record  of  a  court  of 
admiralty  of  the  United  States.    En.  March  11,  1872. 

S  1915.  Effect  of  a  foreign  judgment.  The  effect  of  the 
Judgment  of  any  other  tribunal  of  a  foreign  country  having 
jurisdiction  to  pronounce  the  judgment,  is  as  follows: 

1.  In  case  of  a  judgment  against  a  specific  thing,  the 
judgment  is  conclusive  upon  the  title  to  the  thing; 

2.  In  case  of  a  judgment  against  a  person,  the  Judg* 
ment  Is  presumptive  evidence  of  a  right  as  between  the 
parties  and  their  successors  in  interest  by  a  subsequent 
title,  and  can  only  be  repelled  by  evidence  of  a  want 
of  Jurisdiction,  want  of  notice  to  the  party,  coUusioB, 
fraud,  or  clear  mistake  of  law  or  fact  Bn.  March  11* 
1872.  • 
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§  1916.  Manner  of  impeaching  a  record.  Any  judicial 
record  may  be  impeached  by  evidence  of  a  want  of  juris- 
diction in  the  court  or  judicial  officer,  of  collusion  between 
the  parties,  or  of  fraud  in  the  party  offering  the  record.  In 
respect  to  the  proceedings.    En.  March  11,  1872. 

Cal.Rep.Cit.  71,  476;  79,  191;  97,  396;  138,  469. 

5  1917.  The  Jurisdiction  necessary  In  a  Judgment.  The 
Jurisdiction  sufficient  to  sustain  a  record  is  jurisdiction 
over  the  cause,  over  the  parties,  and  over  the  thing,  when 
a  specific  thing  Is  the  subject  of  the  Judgment.  £n.  March 
11.  1872. 

Cal.Rep.Cit.  66,  134. 

5 1918.  IManner  of  proving  other  official  documents. 
Other  ofliclal  documents  may  be  proved  as  follows: 

1.  Acts  of  the  executive  of  this  state,  by  the  records  of 
the  state  department  of  the  state;  and  of  the  United 
States,  by  the  records  of  the  state  department  of  the 
United  States,  certified  by  the  heads  of  those  departments 
respectively.  They  may  also  be  proved  by  public  docu- 
ments printed  by  order  of  the  legislature  or  congress,  or 
either  house  thereof. 

2.  The  proceedings  of  the  legislature  of  this  state  or 
of  congress,  by  the  journals  of  those  bodies  respectively, 
or  either  house  thereof,  or  by  published  statutes  or  reso- 
lutions, or  by  copies  certified  by  the  clerk  or  printed  by 
their  order. 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  sister  state  in  the  same  manner. 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  foreign  country,  by  journals  published  by 
their  authority,  or  commonly  received  in  that  country  as 
such,  or  by  a  copy  certified  under  the  seal  of  the  country 
or  sovereign,  or  by  a  recognition  thereof  in  some  public  act 
of  the  executive  of  the  United  States. 

5.  Acts  of  a  municipal  corporation  of  this  state,  or  of 
a  board  or  department  thereof,  by  a  copy  certified  by  the 
legal  keeper  thereof,  or  by  a  printed  book  published  by 
the  authority  of  such  corporation. 

6.  Documents  of  any  other  class  In  this  state,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  thereof. 

Code  Civ.  Proc— 60. 
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7.  Documents  of  any  other  class  in  a  sister  state,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  thereoC, 
together  with  the  certificate  of  the  secretary  of  state. 
judge  of  the  supreme,  superior,  or  county  court,  or  mayor 
of  a  city  of  such  state,  that  the  copy  is  duly  certified  by 
the  officer  having  the  legal  custody  of  the  orlginaL 

8.  Documents  of  any  other  class  in  a  foreign  countrr, 
by  the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  with  a  certificate,  under  seal  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and  subslstiBs 
document  of  such  country,  and  the  copy  is  duly  certified 
by  the  officer  having  the  legal  custody  of  the  original. 

9.  Documents  in  the  departments  of  the  United  States 

government,  by   the   certificates  of  the   legal   custodiAD 

thereot    En.  March  11,  1872.    Am'd.  1873-4,  383. 

CaI.Rep.Cit.     69,496;  118,    66.      Subd.  6  —  97.697;  111,    49, 
Subd.  6  —  62,187.      Subd.  7—130,    89.      Subd.  9—118,    M. 

Certificate:  Sec.  1923. 
Documents  in  this  state:  Post,  sec.  1920. 
"Sister  state"  includes  United  States  and  territories: 
Post,  sec.  1924. 

1 1919.  Publlo  record  of  private  writing  evidence.  A 
public  record  of  a  private  writing  may  be  proved  by  Ua 
original  record,  or  by  a  copy  thereof,  certified  by  tbe 
legal  keeper  of  the  record.    Bn.  March  11,  1872. 

Cal.Rep.Cit.     60.  848;     62,  186;     69,  606;     63,  106;     70,    16; 
70,  867;     70,  368;     89,  139;     91,  164. 

Compare:    Ante,  sec.  1856. 

Certificate:    Post,  sec.  1923. 

Transcript  from  probate  records:  Ante,  sec.  1429. 

S  1920.     Entries  in  ofTlclal  books  prima  facie  evidence. 

Entries  in  public  or  other  official  books  or  records,  made 

in  the  performance  of  his  duty  by  a  public  officer  of  this 

state,  or  by  another  person  in  the  performance  of  a  dntj 

specially  enjoined  by  law,  are  prima  facie  evidence  of  C^ 

facts  stated  therein.    En  March  11,  1872.     Am'd.  1873-4. 

384. 

Cal.R6p.CfL     70,  670;     76.  808;     76,  44S;     90,  187;    91, 164; 
97.  697;  111.    49;  118.    71. 

Official  documents — ^proof  of:  Ante,  sec.  1918. 
Entries — by  officer  or  board,  etc:  Post,  sec  1926. 
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1 1921.  Justice's  Judgment  in  other  states,  how  proved. 
A  transcript  from  the  record  or  docket  of  a  justice  of  the 
peace  of  a  sister  state,  of  a  Judgment  rendered  hy  him, 
of  the  proceedings  In  the  action  before  the  judgment,  of 
the  execution  and. return,  If  any,  subscribed  by  the  justice 
and  verified  in  the  manner  prescribed  in  the  next  section, 
Is  admissible  evidence  of  the  facts  stated  therein.  En. 
March  11, 1&72. 

CaI.Rep.Cit.  188,  462. 

1 1922.  Same.  There  must  be  attached  to  the  trans- 
cript a  certificate  of  the  justice  that  the  transcript  Is  in 
all  respects  correct,  and  that  he  had  jurisdiction  of  the 
action,  and  also  a  further  certificate  of  the  clerk  or  pro- 
thonotary  of  the  county  in  which  the  justice  resided  at  the 
time  of  rendering  the  judgment,  under  the  seal  of  the 
<»>unty,  or  the  seal  of  the  court  of  common  pleas  or  county 
court  thereof,  certifying  that  the  person  subscribing  the 
transcript  was,  at  the  date  of  the  judgment,  a  justice  of 
the  peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  proceedings,  and  jurisdiction  may  also  be 
proved  by  the  justice  himself,  on  the  production  of  his 
docket,  or  by  a  copy  of  the  judgment,  and  his  oral  exam- 
ination as  a  witness.    En.  March  11,  1872. 

Gal.Rep.Clt.  188,  460;  138,  462. 

§1923.  Contents  of  other  official  certificates.  When- 
ever a  copy  of  a  writing  is  certified  for  the  purpose  of  evi- 
dence, the  certificate  must  state  in  substance  that  the  copy 
is  a  correct  copy  of  the  original,  or  of  a  specified  part 
thereof,  as  the  case  may  be.  The  certificate  must  be  un- 
der the  official  seal  of  the  certifying  officer,  if  there  be  any, 
or  if  he  be  the  clerk  of  a  court  having  a  seal,  under  the 
aeal  of  such  court    En.  March  11,  1872.    Am'd.  1873-4,  384. 

Gal.Rep.Cit  118,  64. 

11924.  Provisions  In  relation  to  states  apply  to  terri- 
tories. The  provisions  of  the  preceding  sections  of  this 
article  applicable  to  the  public  writings  of  a  sister  state, 
are  equally  applicable  to  the  public  writings  of  the  United 
states  or  a  territory  of  the  United  States.  En.  March  11, 
1872.    Am'd.  1873-4,  885. 
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f  1925.  Certificates  *of  purchase  primary  evidence  of 
ownership.  A  certificate  of  purchase  or  of  location  of  any 
lands  in  this  state,  issued  or  made  in  pursuance  of  any 
law  of  the  United  States  or  of  this  state,  is  primary  evi- 
dence that  the  holder  or  assignee  of  such  certificate  is  the 
owner  of  the  land  described  therein;  but  this  evidence 
may  be  overcome  by  proof  that  at  the  time  of  the  locaUon, 
or  time  of  filing  a  pre-emption  claim  on  which  the  certifi- 
cate may  have  been  issued,  the  land  was  in  the  adverse 
possession  of  the  adverse  party,  or  those  under  whom  he 
claims,  or  that  the  adverse  party  is  holding  the  land  for 
mining  purposes.    Eln.  March  11,  1872. 

Cal.Rep.Cit.  61,414;  62.801;  69,626;  68.  46S;  76,687; 
84.501;  84,502;  87,288;  90,156;  91,548;  91.644: 
91,  545;  125,  406. 

f  1926.  Entries  made  by  ofRcers  or  boards  prima  fade 
evidence.  An  entry  made  by  an  officer,  or  board  of  oflloerB, 
or  under  the  direction  and  in  the  presence  of  either,  fa 
the  course  of  official  duty,  is  prima  facie  evidence  of  the 
facts  stated  in  such  entry.  Bn.  March  U,  1872.  Am'd 
1873-4,  385. 

Cal.Rep.Cit  70,  670;  90.  187. 

Return  of  sherift  is  prima  facie  evidence:  Bee  Pol.  Code, 
sec  4178. 
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ARTICLE  HL 
PRIVATB  WRXTINGS. 

1929.  Private  writings  classlflefl, 

1930.  Seal  defined. 

1931.  Seal,  and  how  made. 

1932.  Effect  of  a  seal. 

1933.  Execution  of  an  instrument  defined. 

1934.  Compromise  of  a  debt  without  seal  good. 

1935.  Subscribing  witness  defined. 

1936.  Books,  maps,  etc.,  how  far  erldence. 

1937.  Original  writing  to  be  produced  or  accounted  for. 

1938.  When  in  possession  of  adverse  party,  notice  to  be  glT«B« 

1939.  Writings  called  for  and  inspected  may  be  withheld. 

1940.  Writing,  how  proved. 

1941.  Other  witnesses  may  also  testify. 

1942.  When  evidence  of  execution  not  necessary* 

1943.  Evidence  of  handwriting. 

1944.  Evidence  of  handwriting  by  comparison. 
1946.  Same. 

1946.  Entries  of  decedents,  evidence  in  specified  oasea. 

1947.  Copies  of  entries  also  allowed. 

1948.  Private  writings,  how  proved. 

1949.  County   clerks   to   keep    private   papers   deposited.      (Re- 

pealed.) 

1960.  Removal  of  public  records. 

1961.  Instrument  conveying  or  affecting  real  property  may  be 

read  in  evidence. 


%  1929.  Private  writings  claggifled.  Prlyate  writings  are 
either: 

1.  Sealed;  or, 

2.  Unsealed.    En.  March  11,  1872. 

No  distinction — ^between  sealed  and  unsealed  writings:' 
Post,  sec.  1932. 

S  1930.  Seal  defined.  A  seal  is  a  particular  sign,  made 
to  attest  in  the  most  formal  manner,  the  execution  of  an 
Instrument.    En.  March  11,  1872. 

Prac.  Act,  sec.  454.    En.  April  29,  1851. 
Seal  generally:  Ante,  sec.  14;   how  made:   Post,  sec. 
1931. 

$1931.  Seal,  and  how  made.  A  public  seal  in  this  state 
Ib  a  stamp  or  impression  made  by  a  public  ofBlcer  with  an 
instrument  provided  by  law,  to  attest  the  execution  of  an 
official  or  public  document,  upon  the  paper,  or  upon  any 
substance  attached  to  the  paper,  which  is  capable  of  re- 
ceiying  a  visible  impression.    A  private  seal  may  be  made 
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in  the  same  maimer  by  any  instrument,  or  it  may  be  made 
by  the  scroll  of  a  pen,  or  by  writing  the  word  "seal** 
against  the  signature  of  the  writer.  A  scroll  or  other 
sign,  made  in  a  sister  state  or  foreign  country,  and  there 
recognized  as  a  seal,  must  be  so  regarded  In  this  state. 
En.  March  11,  1872.    Am'd.  1873-4,  386. 

Scope  of  word  ''seal":  Ante^  sec  14. 
Impression  of  seal:     See  Civ.  Ck)de,  sec.  1628. 
Seals  of  courts:     Ante,  sees.  147-153. 

f  1932.    Effect  of  a  seal.    There  shall  be  no  difterence 

hereafter,  in  this  state,  between  sealed  and  unsealed  writ- 
ings. A  writing  under  seal  may  therefore  be  changed,  or 
altogether  discharged,  by  a  writing  not  under  seaL  En. 
March  11,  1872.    Am'd.  1873-4,  386. 

Corresponding  proTisions:     See  Civ.  Code,  sec.  1629. 
Agreement  of  composition  requires  no  seal:     Post,  sec. 
1934. 

f  1933.  Execution  of  an  Instrument  defined.  The  exe- 
cution of  an  instrument  is  the  subscribing  and  deliyerlng 
It,  with  or  without  affixing  a  seal.    En.  March  11,  1872. 

Cal.Rep.Cit.  99,  285;  101,  689;  114,  615;  180,  103. 

§  1934.  Compromise  of  a  debt  without  seal  good.  An 
agreement  in  writing  without  a  seal  for  the  compromise 
or  settlement  of  a  debt,  is  as  obligatory  as  if  a  seal  were 
affixed.    En.  March  11,  1872. 

§  1935.  Subscribing  witness  defined.  A  subscribing  wit- 
ness is  one  who  sees  a  writing  executed  or  hears  it  ac- 
knowledged, and  at  the  request  of  the  party  thereupon 
signs  his  name  as  a  witness.    En.  March  11,  1872. 

CalJlep.Cit.  134,  488. 

§  1936.  Books,  maps,  etc.,  how  far  evidence.  Historical 
works,  books  of  science  or  art,  and  published  maps  or 
charts,  when  made  by  persons  indifterent  between  the 
parties,  are  prima  facie  evidence  of  fbcts  of  general  noto- 
riety and  interest    En.  March  11,  1872.    Am'd.  18Y3-4,  386. 

Cal.Rep.Cit.  61.  552;  67.  15. 

Books — as  aid  to  court:  Ante,  sec.  1875;  as  evidence: 
Ante.  sec.  1900;  presumptions  as  to:  Post,  sec  1963,  subds. 
35.  36. 
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1 1S37.  Original  writing  to  be  produced  or  accounted 
for.  Tlie  original  writing  must  be  produced  and  proved, 
except  as  provided  in  sections  eighteen  hundred  and  fifty- 
five  and  nineteen  hundred  and  nineteen.  If  it  has  been 
lost,  proof  of  the  loss  must  first  be  made  before  evidence 
can  be  given  of  its  contents.  Upon  such  proof  being  made, 
together  with  proof  of  the  due  execution  of  the  writing,  its 
contents  may  be  proved  by  a  copy,  or  by  a  recital  of  its 
contents  in  some  authentic  document,  or  by  the  recollec- 
tion of  a  witness,  as  provided  in  section  eighteen  hundred 
And  fifty-five.    En.  March  11,  1872. 

Cal.Rep.Cit.  113,  298. 

S  1938.  When  In  possession  of  adverse  party,  notice  to 
be  given.  If  the  writing  be  in  the  custody  of  the  adverse 
party,  he  must  first  have  reasonable  notice  to  produce  it. 
If  he  then  fail  to  do  so,  the  contents  of  the  writing  may 
be  proved  as  in  case  of  Its  loss.  But  the  notice  to  produce 
it  is  not  necessary  where  the  writing  is  itself  a  notice,  or 
where  it  has  been  wrongfully  obtained  or  withheld  by  the 
adverse  party.    Bn.  March  11,  1872. 

Ca]Jlep.Clt.  69,  606;  132.  136. 

Document  in  possession — of  opponent:  Ante,  sec  1855, 
subd.  2. 

Demanding  inspection  of  writing:  Ante,  sec  1000. 

S  1939.  Writings  called  for  and  Inspected  may  be  with- 
held. Though  a  writing  called  for  by  one  party  Is  pro- 
duced by  the  other,  and  Is  thereupon  Inspected  by  the 
party  calling  for  It,  he  Is  not  obliged  to  produce  It  as  evi- 
dence in  the  case.    En.  March  11, 1872. 

Writing  shown  to  witness:  Sec  2054,  post. 

§1940.  Writing,  how  proved.  Any  writing  may  be 
proved  either: 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  gennlneneas  of  the  handwriting 
of  the  maker;  or, 

8.  By  a  subscribing  witness.  Bn.  March  11, 1872.  Am'd. 
1873-4,  886. 

Cal.Hop.Cit.  96,  687.* 
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Proof  of  execution  of  writing — by  admission:   Post, 
1942. 

Proof  of  handwriting:  Post,  sec  1943. 

Subscribing  witness:  Ante,  sec  1985;  other  evidence  d 
execution  when  admissible:  Post,  sees.  1941-1945;  an  ooih 
test  of  will:  Ante,  sec  1815. 

(1941.  Other  witnesses  may  also  testify.  If  the  sub- 
scribing witness  denies  or  does  not  recollect  the  execu- 
tion of  the  writing,  its  execution  may  still  be  proved  by 
other  eyidence.    En.  March  11, 1872. 

§  1942.    When    evidence    of    execution    not    necessary. 

Where,  however,  evidence  is  given  that  the  party  against 
whom  the  writing  is  offered  has  at  any  time  admitted  its 
execution,  no  other  evidence  of  the  execution  need  be 
given,  when  the  instrument  is  one  mentioned  in  sectioa 
nineteen  hundred  and  forty-five,  or  one  produced  from 
the  custody  of  the  adverse  party,  and  has  been  acted  upon 
by  him  as  genuine.    En.  March  11,  1872. 

§  1943.  Evidence  of  handwriting.  The  handwriting  of  a 
person  may  be  proved  by  any  one  who  believes  it  to  be 
his,  and  who  has  seen  him  write,  or  has  seen  writings  par- 
porting  to  be  his,  upon  which  he  has  acted  or  been  charged, 
and  who  has  thus  acquired  a  knowledge  of  his  handwrit- 
ing.   En.  March  11,  1872. 

Cal.Rep.Cit.  56.  474;  68,  289;  80,  85. 

§  1944.  Evidence  of  handwriting  by  comparison.  Evi- 
dence respecting  the  handwriting  may  also  be  given  by  a 
comparison,  made  by  the  witness  or  the  jury,  with  wrl^ 
ings  admitted  or  treated  as  genuine  by  the  party  against 
whom  the  evidence  is  offered,  or  proved  to  be  genuine  to 
the  satisfaction  of  the  judge.  En.  March  11,  1872.  Am'd 
1873-4,  386. 

Cal.Rep.Clt     66,  474;     68,  289;     80,    86:  116,  164;  121.  559; 
128,  488. 

f  1945.  Same.  Where  a  writing  is  more  than  thirty 
years  old,  the  comparisons  may  be  made  with  writings 
purporting  to  be  genuine,  and  generally  respected  and 
acted  upon  as  such,  by  persons  having  an  interest  in  know* 
ing  the  fact.    En.  March  11,  1872. 
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Presumption — ^that  ancient  writing  is  genuine:  Post,  sec 
1963,  subd.  34. 

§  1946.  Entries  of  decedents,  evidence  in  specified  cases. 
The  entries  and  other  writings  of  a  decedent,  made  at  or 
near  the  time  of  the  transaction,  and  in  a  position  to  know 
the  facts  stated  therein,  may  be  read  as  prima  facie  evi- 
dence  of  the  facts  stated  therein,  in  the  following  cases: 

1.  When  the  entry  was  made  against  the  Interest  of  the 
person  making  it. 

2.  When  it  was  made  in  a  professional  capacity,  and  in 
the  ordinary  course  of  professional  conduct. 

3.  When  it  was  made  in  tne  performance  of  a  duty 
speoially  enjoined  by  law.  En.  March  11,  1872.  Am'd. 
1873-4,  386. 

CaI.Rep.CIt.  134,  80. 

Kntries  in  books — ^repeated:  Post,  sec.  1947;  where  al- 
teration:  Post,  sec.  1982. 

%  1947.  Copies  of  entries  also  allowed.  When  an  entry 
is  repeated  in  the  regular  course  of  business,  one  being 
copied  from  another  at  or  near  the  time  of  the  transaction, 
all  the  entries  are  equally  regarded  as  originals.  En. 
March  11,  1872. 

CalJlep.Clt  82,  166  •• 

§  1948.  Private  writings,  how  proved.  Every  private 
writing,  except  last  wills  and  testaments,  may  be  ac- 
knowledged or  proved  and  certified  in  the  manner  provided 
for  the  acknowledgment  of  proof  of  conveyances  of  real 
property,  and  the  certificate  of  such  acknowledgment  or 
proof  is  prima  facie  evidence  of  the  execution  of  the  writ- 
ing in  the  same  manner  as  if  it  were  a  conveyance  of  real 
property.    En.  March  11,  1872.    Am'd.  1873-4,  387. 

Cal.Rep.Cit  83,  272. 

Conveyance  of  real  property — as  evidence:  Post,  sec. 
1951« 

S  1949.  County  clerks  to  keep  private  papers  deposited. 
Bn.  March  11, 1872.    Rep.  1873-4,  387. 

S 1950.  Removal  of  public  records.  The  record  of  a 
conveyance  of  real  property,  or  any  other  record,  a  trans- 
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cript  of  which  is  admissible  in.  eyidence,  must  not  be  re- 
moyed  from  the  office  where  it  is  kept,  except  upon  the 
order  of  a  court,  in  cases  where  the  inspection  of  the 
record  is  shown  to  be  essential  to  the  just  determination 
of  the  cause  or  proceeding  pending,  or  where  the  court  is 
held  in  the  same  building  with  such  office.  En.  March  11, 
1872.  Am'd.  1873-4,  387. 
Cal.Rep.Cit.  113,  267. 

1 1951.  Instrument  conveying  or  affecting  real  property 
may  be  read  in  evidence.  Every  instrument  conveying  or 
affecting  real  property,  acknowledged  or  proved  and  certi- 
fied, as  provided  In  the  Civil  Code,  may,  together  with  the 
certificate  of  acknowledgment  or  proof,  be  read  in  evidence 
in  an  action  or  proceeding,  without  further  proof;  also, 
the  original  record  of  such  conveyance  or  instrument  thw 
acknowledged  or  proved,  or  a  certified  copy  of  the  record 
of  such  conveyance  or  instrument  thus  acknowledged  or 
proved,  may  be  read  in  evidence,  with  the  like  effect  is 
the  original  instrument,  without  further  proof.  BhL  Slals. 
18784,  388.    Am'd.  1889,  45. 

Cal.Rep.Cit.     70.    15;     70,    16;     70,867;     74.429;     80.636; 
89.  139;     91,  163;     91,  164;  108,  111;  120,  315;  186,  314; 
135,  319. 

Certified  copy,  etc:  Sec.  1948,  ante. 


CHAPTER  IV. 

MATERIAL    OBJECTS    PRESENTED    TO    THE    SENSES.    OTHB 

THAN  WRITINGS. 

i  1964.    Material  objects. 

( 1954.  Material  objects.  Whenever  an  object,  cognis- 
able by  the  senses,  has  such  a  relation  to  the  fact  in  dis- 
pute as  to  afford  reasonable  grounds  of  belief  respectia; 
It,  or  to  make  an  item  In  the  sum  of  the  evidence,  such 
object  may  be  exhibited  to  the  jury,  or  its  existence,  situ- 
ation, and  character  may  be  proved  by  witnessea.  Tlie 
admission  of  such  evidence  must  be  rejgulated  by  the  aoand 
discretion  of  the  court.    En.  Mardi  11*  1872. 

Cal.Rep.Cit.  107.  209;  184.  607. 
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CHAPTER  V, 
INDIRSCT    SVIDENCB,     INFERENCES.    AND    PRBSUMPTIONB. 


I 
I 


X967.  Indirect  eyidence  dassifled. 

1968.  Inference  defined. 

1959.  Presumption  defined. 

1960.  Wben  an  inference  arises. 

1961.  Presumptions  may  be  controverted,  wtien. 

1962.  Specification  of  conclusive  presumptions. 

1963.  All  other  preeumptions  may  be  controverted. 


f  1957.  Indirect  evidence  ciaesified.  Indirect  evidence 
is  of  two  kinds: 

1.  Inferences;  and, 

2.  Presumptions.    En.  March  11,  1872. 

CaLRep.Clt.  59,  300;  78,  807;  78,  808;  88,  610. 

* 

S  1958.  Inference  defined.  An  inference  is  a  deduction 
wliicb  the  reason  of  the  jury  makes  from  the  facts  proved, 
without  an  express  direction  of  law  to  that  effect.  Bn. 
March  11,  1872. 

GaUUp.Cit.  69,  800;  82,  488;  114,  46;  180,  7. 

1 1959.  Presumption  defined.  A  presumption  is  a  de- 
duction which  the  law  expressly  directs  to  be  made  from 
particular  facts.    En.  March  11,  1872. 

OaLRep.Clt.  76,  100;  79,  807;  185,  180;  136.  819;  187,  84. 

S  1960.  When  an  Inference  arises.  An  inference  must 
be  founded: 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted 
by  a  consideration  of  the  usual  propensities  or  passions 
of  men,  the  particular  propensities  or  passions  of  the  per- 
flOBi  whose  act  is  in  question,  the  course  of  business,  or  thQ 
course  of  nature.    En  March  11, 1872. 

CALRep.Cit.  69,  800;  76,  100.    Bubd.  2—106,  629;  180,  7., 

(1961.  Presumptions  may  be  controverted^  when.  A 
presumption  (unless  declared  by  law  to  be  conclusive) 
may  be  controverted  by  other  evidence,  direct  or  indirect; 
but  unless  so  controverted,  the  jury  are  bound  to  find  ao- 
cording  to  the  presumption.    En.  March  11,  1872. 

Cal.Rep.Oit.    79,807;     88,272;     88,610;     89,295:180,      7; 
186,  819jt 
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f  1962.  Specification  of  conclusive  presumptions.  Tbe 
following  presumptions,  and  no  others,  are  deemed  oon- 
clusiye: 

1.  A  malicious  and  guilty  intent,  from  the  dellberale 
commission  of  an  unlawful  act,  for  the  purpose  of  injof- 
ing  another; 

2.  The  truth  of  the  facts  recited,  from  the  recital  In  t 
written  instrument  between  the  parties  thereto,  or  their 
successors  In  interest  by  a  subsequent  title;  but  this  roje 
does  not  apply  to  the  recital  of  a  consideration; 

3.  Wheneyer  a  party  has,  by  his  own  declaration,  act,  or 
omission,  intentionally  and  deliberately  le4  another  to  be- 
lieve a  particular  thing  true,  and  to  act  upon  such  beUet 
he  cannot.  In  any  litigation  arising  out  of  such  declaradoo, 
act,  or  omission,  be  permitted  to  falsify  it; 

4.  A  tenant  is  not  permitted  to  deny  the  title  tit  Us 
landlord  at  the  time  of  the  commencement  of  the  relaUoa; 

6.  The  issue  of  a  wife  cohabiting  with  her  husband,  iriu 
l8  not  impotent,  is  Indisputably  presumed  to  be  legitimate; 

6.  The  judgment  or  order  of  a  court,  when  declared  b7 
this  code  to  be  conclusive;  but  such  judgment  or  atda 
must  be  alleged  in  the  pleadings.  If  there  be  an  oppcr 
tunity  to  do  so;  if  there  be  no  such  opportunity,  the  Jnde- 
ment  or  order  may  be  used  as  evidence. 

7.  Any  other  presumption  which,  by  statute,  is  expressKy 
made  conclusive.    En.  March  11,  1872. 

Cal.Rep.Clt.  70.  105 ;  70.  442 ;  89.  296 

Subd.  2  —  63.  540 ;  74.  411 ;  96.  109 

118,  99:131.383.   Subd.  3  — 82.  88 

107.  295 ;  109,  220 ;  110,  106 :  115,  865 

Bubd.  4  —  70.  107.   Subd.  5—187.  301 

Subd.  3.  Standing  by,  etc.:    Civ.  Code,  sec  1709. 

Subd.  4.  Tenant  denying  landlord's  title:  Civ.  Code, 
1948. 

Subd.  6.  Judgments,  etc.:  Ante,  sec.  1908. 

Decree  allowing  executors,  etc.,  accounts:  Ante,  see. 
1638;  evidence  of  notice  on  application  for  letters  of  ad- 
ministration: Ante,  sec.  1376;  probate:  Ante,  sec  1833; 
conclusive  evidence  generally:  Post,  sec.  1978. 

§  1963.    Ali  other  presumptions  may  be  controverted.  All 

other   piesumptions    are    satisfactory,    if    uncontradicted. 
They  are  denominated  disputable  presumptions,  and  may 


89,  296;  128,  274. 

96.  110:  118,  389: 

82.453;  90,162; 

130.  589 ;  134.  444. 

137.  803. 
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l>e  controverted  by  other  evidence.    The  following  are  of 
tliat  kind: 

1.  That  a  person  is  innocent  of  crime  or  wrong; 

2.  That  an  unlawful  act  was  done  with  an  unlawful 
intent; 

8.  That  a  person  intends  the  ordinary  consequence  of 
Ills  voluntary  act; 

4.  That  a  person  takes  ordinary  care  of  his  own  con- 


6.  That  evidence  willfully  suppressed  would  be  adverse 
if  produced; 

6.  That  higher  evidence  would  be  adverse  from  inferior 
"being  produced; 

7.  That  money  paid  by  one  to  another  was  due  to  the 
latter; 

8.  Ttiat  a  thing  delivered  by  one  to  another  belonged 
to  tlie  latter; 

9.  That  an  obligation  delivered  up  to  the  debtor  has 
been  paid; 

10.  That  former  rent  or  installments  have  been  paid 
-wben  a  receipt  for  later  is  produced; 

11.  That  things  which  a  person  possesses  are  owned  by 
him; 

12.  That  a  person  is  the  owner  of  property  from  ezer- 
cdsing  acts  of  ownership  over  it,  or  from  common  reputa- 
tion of  his  ownership; 

13.  That  a  person  in  possession  of  an  order  on  himself 
for  the  payment  of  money,  or  the  delivery  of  a  thing,  has 
paid  the  money  or  delivered  the  thing  accordingly; 

14.  That  a  person  acting  in  a  public  ofllce  ^as  regularly 
appointed  to  it; 

15.  That  official  duty  has  been  regularly  performed; 

16.  That  a  court  or  judge,  acting  as  such,  whether  in 
tJiiB  state  or  any  other  state  or  country,  was  acting  in  the 
lawful  exercise  of  his  Jurisdiction; 

17.  That  a  Judicial  record,  when  not  conclusive  does 
still  correctly  determine  or  set  forth  the  rights  of  the 
parties; 

18.  That  all  matters  within  an  issue  were  laid  before 
the  jury  and  passed  upon  by  them;  and  in  like  manner, 
that  all  matters  within  a  submission  to  arbitration  were 
laid  before  the  arbitrators  and  passed  upon  by  them; 

Code  CiT.  Proc.~61. 
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19.  That  private  transactions  have  been  fair  and  regnlar; 

20.  That  the  ordinary  course  of  business  has  been  Col- 
lowed; 

21.  That  a  promissory  note  or  bill  of  exchange  was  giTea 
or  indorsed  for  a  sufftcient  consideration; 

22.  That  an  indorsement  of  a  negotiable  promissory  note 
or  bill  of  exchange  was  made  at  the  time  and  place  of  mak- 
ing the  note  or  bill; 

23.  That  a  writing  is  truly  dated; 

24.  That  a  letter  duly  directed  and  mailed  was  receiTed 
in  the  regular  course  of  the  mail; 

26.  Identity  of  person  from  identity  of  name; 

26.  That  a  person  not  heard  from  in  seven  years  is  dead; 

27.  That  acquiescence  followed  from  a  belief  that  the 
thing  acquiesced  in  was  conformable  to  the  rlg^t  or  Csct. 

28.  That  things  have  happened  according  to  the  ordinair 
course  of  nature  and  the  ordinary  habits  of  life; 

29.  That  persons  acting  as  copartners  have  entered  into 
contract  of  copartnership; 

30.  That  a  man  and  woman  deporting  themselves  as  lif» 
band  and  wife  have  entered  into  a  lawful  contract  of  mar- 
riage; 

31.  That  a  child  bom  in  lawful  wedlock,  there  b^ng  w 
divorce  from  bed  and  board,  is  legitimate; 

82.  That  a  thing  once  proved  to  exist  continues  as  Umg 
as  is  usual  with  things  of  that  nature; 

33.  That  the  law  has  been  obeyed; 

34.  That  a  document  or  writing  more  than  thirty  yeait 
old,  is  genuine,  when  the  same  has  been  since  generally 
acted  upon  a^  genuine,  by  persons  having  an  interest  la 
the  question,  and  its  custody  has  been  satisfactorily  €&• 
plained. 

35.  That  a  printed  and  published  book,  purporting  to 
be  printed  or  published  by  public  authority,  was  so  printed 
or  published; 

36.  That  a  printed  and  published  book,  purporting  to 
contain  reports  of  cases  adjudged  in  the  tribunals  of  tiie 
state  or  country  where  the  book  is  published,  contains 
correct  reports  of  such  cases; 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person  has  actaally 
conveyed  to  him,  when  such  presumption  is  necessaiy  to 
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perfect  the  title  of  Buch  person  or  his  successor  in  inter- 


38.  The  uninterrupted  use  by  the  public  of  land  for  a 
burial  ground,  for  five  years,  with  the  consent  of  the 
owner  and  without  a  reservation  of  his  rights,  is  pre- 
sumptive evidence  of  his  intention  to  dedicate  it  to  the 
public  for  that  purpose; 

39.  That  there  was  a  good  and  sufficient  consideration 
for  a  written  contract; 

40.  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown 
wlio  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  survivorship  is  presumed 
from  the  probabilities  resulting  from  the  strength,  age, 
and  Bex,  according  to  the  following  rules: 

First. — ^If  both  of  those  who  have  perished  were  under 
the  age  of  fifteen  years,  the  older  is  presumed  to  have 
survived; 

Second. — If  both  were  above  the  age  of  sixty;  the 
younger  Is  presumed  to  have  survived; 

Third. — If  one  be  imder  fifteen  and  the  other  above 
sixty,  the  former  is  presumed  to  have  suxrived; 

Fourth. — ^If  both  be  over  fifteen  and  under  sixty,  and 
the  sexes  be  different,  the  male  is  presumed  to  have  sur- 
Tived;  if  the  sexes  be  the  same,  then  the  older; 

Fifth. — ^If  one.  be  under  fifteen  or  over  sixty,  and  the 
other  between  those  ages,  the  latter  is  presumed  to  have 
survived.    En.  March  11,  1872. 

81,  325;  89,  205;  105,  66;  113,  405;  122,  499; 

129.  389;  132,  212;  137,  283.   Subd.  1  —  81,  233; 

184,  211;  134,  443;  134,  615;  137,  223.  Subd.  2— 

86.  147;  112,  371.   Subd.  3- 
134,  488.   Subd.  5—130.  356 


Gal.Rep.Clt. 

129,  828 

111,  267 

83,  882 

76,  662 

122,  493 

119.  467 

69,  202 


180,  356 ;  130,  357 
Subd.  9  —  79,  566 


83,  166 


Subd.  14—58,  80 


128,  898. 
76,  451 
82,  516 

108.  542 

129,  328 
136,  281 
122,  206 

61,  132 
81,  238 


Subd.  16—56,  589 


76,  152 

83,  449 

109,  691 

130,  39 

136,  244 

128,  398 

98,  632 

83,  483 


106,  655 
67,  184 


77,  47 

87,  48 
111,  49 
132.  506 
136,  406 
132,  606 

Subd.  19—85. 
106,  629;  126, 


133,  241 
106,  529 


—134,  443.  Subd.  4— 
133,  241.  Subd.  6— 

Subd.  8—106,  655 
125,  621 .  Subd.  11— 


Subd.  12—83,  1C6 ;  9l<,  372 


77,  47 
68.  484 

78,  299 
97,  597 

117,  702 
133,  390 
138,  227 
133,  390 
61 
49. 


97,  177 ;  108,  542 

71,  24;  71,  208 

79,  503 ;  81,  233 

100,  321 ;  107,  186 

121,  197 ;  126,  5r>5 

134.  211 ;  135.  180 
Subd.  16—97,  177 

135,  180.  Subd.  IS— 
137.  35.  Subd.  20— 

Subd.  21—96,  110 ; 


106,  656.  Subd.  22—106,  655.   Subd.  24—99,  73;  112,  371; 
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120,  24;  132,  76.  Subd.  25— 61.  543;  75,100;  75,244; 
118.  406;  119,  368;  128.  556.   Subd.  26—71.  267;  138^  289. 

Subd.  28—76.  2&7  ;  81,  233.   Subd.  30— «2,  453.  Subd.  32— 

60,419;  69,418;  71,121;  79,810;  81.405;  65^502; 

98.  660;  119,  56;  128.  398;  128,  631.  Subd.  33—81,  233; 
123.  681;  126.  49.   Subd.  39—83.  483;  96.  110;  129,  389. 

Subd.  40-66,  54;  76,  652. 

Subds.  17,  18.  Proceedings  of  courts:  Ante,  sec  1908. 

Subd.  20.  Ordinary  course  of  business  has  been  fot 
lowed:  Sec.  1960. 

Subd.  21.  Note  or  bill  imports  a  consideration. — A  witt> 
ten  instrument  is  presumptive  evidence  of  a  consideratioa: 
Civ.  Code,  sec.  1614.  The  burden  of  showing  a  want  of 
consideration  sufficient  to  support  an  instrument  lies  with 
the  party  seeking  to  invalidate  or  avoid  it:  Civ.  Oode»  sac 
1615;  and  see  subd.  39  of  this  section. 

Subd.  31.  Legitimacy:  See  Civ.  Code,  sec.  198. 

Other  presumptions. — ^Transcript  of  shorthand  notes  li 
prima  facie  evidence:  Sec.  273,  ante;  order  of  probate 
court  for  disclosure  of  property  of  estate:  Sec  1460.  ante; 
conveyance  executed  by  executor,  etc.:  Sec  1601,  ante. 
Affidavits  on  sales  of  stock  for  delinquent  assessments: 
Civ.  Code,  sec.  348. 

Affidavits  and  entries  in  partnership  proceedings:  Ctv. 
Code,  sees.  2471,  2485. 

Protest  of  notary  is  prima  facie  evidence:  PoL  CodCb 
sec.  795. 

Books  and  records  of  regiments,  etc,  and  proceedings 
are  prima  facie  evidence:    Pol.  Code,  sees.  1935. 

The  secretary  of  the  fire  department,  or  fire  company, 
must  keep  a  record  of  all  certificates  of  exemption  or  ac- 
tive membership,  the  date  thereof  and  to  whom  issued. 
Certificate  of  fire  department  is  prima  facie  evidence  of 
the  facts  therein  stated:  Pol.  Code,  sec.  8341. 

Surveys  and  maps  of  boundary  lines  are  prima  fkcie  evi- 
dence:   Pol.  Code,  sec  3978. 
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'CHAPTER  VL 

INDISPENSABLB  BVIDBNOb. 

9  1967.  Indispensable  evidence,  what. 

I  1968.  To  prove  perjury  and  treason,  mora  tlian  one  witness  ra* 

Quired. 

9  1969.  Will  to  be  In  writing; 

fi  1970.  Will,  how  revoked. 

f  1971.  Transfer  ot  real  property  to  be  in  wrtUns. 

$  1972.  Last  section  not  to  extend  to  certain  casea. 

§  1973.  Agreement  not  in  writing,  when  invalid. 

9  1974.  Representation  ot  oredit  by  writing. 

S  1967.  Indlgpengable  evidence,  what.  The  law  makes 
certain  evidence  necessary  to  the  yalidlty  of  particular 
acts,  or  the  proof  of  particular  facta.    Bn.  March  U,  1872. 

S  1968.  To  prove  perjury  and  treason,  more  than  one 
ivitness  required.  Perjury  and  treason  must  be  proved 
by  testimony  of  more  tJian  one  witness.  Treason  by  the 
testimony  of  two  witnesses  to  the  same  overt  act;  and 
perjury  by  the  testimony  of  two  witnesses,  or  one  wit- 
ness and  corroborating  circumstances.    £3n.  March  11, 1872. 

Cal.Rep.Cit.  103.  631;  104,  417;  118,    51;  118,    58;  118,    54; 
131,  257;  131,  260. 

Two  Witnesses — ^for  probate  of  lost  will:  Ante,  sec.  1339. 

1 1969.  Will  to  be  In  writing.  A  last  will  and  testament, 
except  a  nuncupative  will,  is  invalid,  unless  it  be  in  writ- 
ing and  executed  with  such  formalities  as  are  required  by 
law.  When,  therefore,  such  a  will  is  to  be  shown,  the 
instniment  itself  must  be  produced,  or  secondary  evidence 
of  its  contents  be  given.  En.  March  11,  1872.  Am'd. 
1873-4,  388. 

Lost  or  destroyed  will-— probate  of:  Ante,  sees.  1338- 
1341. 

S1970.  Will,  how  revoked.  A  written  will  cannot  be 
revoked  or  altered  otherwise  than  as  provided  in  the  Civil 
Code.    En.  March  11,  1872.    Am'd.  1873-4,  388. 

CalJlep.Clt  107,  6. 

Revocation  or  alteration  of  will:  See  Civ.  Code,  sees. 
1292  et  seq. 
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S  1971.  Transfer  of  real  property  to  be  In  writing.  No 
estate  or  Interest  in  real  property,  other  than  for  leases 
for  a  term  not  exceeding  one  year,  nor  any  trust  or  power 
over  or  concerning  it,  or  in  any  manner  relating  thereto, 
can  be  created,  granted,  assigned,  surrendered,  or  declared, 
otherwise  than  by  operation  of  law,  or  a  conveyance  or 
other  Instrument  in  writing,  subscribed  by  the  party  cre- 
ating, granting,  assigning,  surrendering,  or  declaring  the 
same,  or  by  his  lawful  agent  thereunto  authorized  by 
writing.    En.  March  11,  1872. 

Cal.Rep.Clt     64,    26;     70,317:     76,471;     78.584;     80,618; 
81,  207;     91,  898;  122,  427;  132,  822. 

Scope  of  section— application  restricted  by  See.  1811, 
post. 

Ck)rre8ponding  provisions:    Civ.  Code,  see.  1091. 

Real  property— estate,  interest,  etc.  In:  Compare  poi^ 
^ec.  1978,  subd.  5. 

Trust:    Civ.  Code,  sec.  862. 

Orant,  etc.:  Civ.  Code,  sec  1068. 

f  1972.  Last  septlon  not  to  extend  to  certain  cases. 
The  preceding  section  must  not  be  construed  to  affect  the 
power  of  a  testator  in  the  disposition  of  hia  real  prop^ty 
by  a  last  will  and  testament,  nor  to  prevent  any  trust 
from  arising  or  being  extinguished  by  implication  or  opevir 
tion  of  law,  nor  to  abridge  the  power  of  any  court  to  ooDh 
pel  the  specific  performance  of  an  agreement.  In  caae  of 
part  performance  thereof.    En.  March  11,  1878. 

Cal.Rep.Cit.  64,  26;  66,  609;  121,  44. 

Specific  performance:   Civ.  Code,  sees.  8884  et  seq. 

f  1973.  Agreement  not  in  writing,  when  invalid.  In  the 
following  cases  the  agreement  Is  inyalld,  unless  the  same 
or  some  note  or  memorandum  thereof  be  in  writing,  aod 
subscribed  by  the  party  charged,  or  by  hia  agent  Bvi- 
dence,  therefore,  of  the  agreement,  cannot  be  received  wttb- 
out  the  writing  or  secondary  evidence  of  its  contents: 

1.  An  agreement  that  by  its  terms  is  not  to  be  pertonned 
within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  except  in  the  cases  proTlded  for  In 
section  twenty-seven  hundred  and  ninety-four  of  the  Ofll 
Code; 
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3.  An  agreement  made  upon  consideration  of  marriage, 
other  than  a  mutual  promise  to  marry; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or  things 
In  action,  at  a  price  not  less  than  two  hundred  dollars,  un- 
less the  buyer  accept  and  receive  part  of  such  goods  and 
chattels,  or  the  evidences,  or  some  of  them,  of  such  things 
in  action,  or  pay  at  the  time  some  part  of  the  purchase- 
money;  but  when  a  sale  is  made  by  auction,  an  entry  by 
the  auctioneer  in  his  sale-book,  at  the  time  of  the  sale* 
of  the  kind  of  property  sold,  the  terms  of  sale,  the  price, 
and  the  names  of  the  purchaser  and  person  on  whose  ao* 
count  the  sale  is  made,  is  a  sufficient  memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period 
than  one  year,  or  for  the  sale  of  real  property*  or  of  an 
interest  therein,  and  such  agreement,  if  made  by  an  agent 
of  the  party  sought  to  be  charged,  is  invaUd,  unless  the 
authority  of  the  agent  be  in  writing,  subscribed  by  the 
party  sought  to  be  charged.    ESn.  March  11,  1872. 

Cal.Rep.Cit.  64.  26;  72.144;  77.282;  78.634;  81,207; 
81.  898;  83.  495;  105,  519;  111,  285.  Subd.  4—117,  47. 
SuM.  5—121.     44. 

Corresponding  provision:     Civ.  Code,  sec.  1624. 

Agreement  for  sale  of  goods,  etc.— corresponding  provi- 
sion: Civ.  Code,  sec.  1739;  auction  sale:  Civ.  Code,  sec. 
1798;  Pol.  Code,  sec.  3292;  agreement  to  manufacture: 
Civ.  Code,  sec.  1740. 

Parol  evidence,  when  admissible  to  explain  writing: 
Ante,  sec.  1856. 

Guaranty  to  be  in  writing:    Civ.  Code,  sees.  2793,  2794. 

Guaranty  by  executor:    Ante,  sec.  1612. 

Preventing  contract  being  put  into  writing  by  fraud: 
See  Civ.  Code,  sec.  1623. 

$  1974.  Representation  of  credit  by  writing.  No  evi- 
dence is  admissible  to  charge  a  person  upon  a  representa- 
tion as  to  Ihe  credit  of  a  third  person,  unless  such  repre- 
sentation, or  some  memorandum  thereof,  be  in  writing,  and 
either  subscribed  by,  or  in  the  handwriting  ot,  the  party 
to  be  charged,    fin.  March  11,  1872. 
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CHAPTER  VIL 

CX>NCUrSIYB   OB   UNANSWBBABLB  .  SVIDENCB. 
$  1978.    Goneliul?*  or  unintwtrmbto  trUSinoiw 

1 1978.  Conclusive  or  unanswerable  evidence.  No  efl- 
dence  is  by  law  made  concloslve  or  unanswerable^  unlesi 
80  declared  by  this  code.    Bn.  March  11,  1872. 


TITLE   in. 
OF  THE  PRODUCTION  OF  BVIDBNCB. 

Chapter  I.    By  Whom  to  be  Produced,  H  198M98X 
IL    Means  of  Production,  IS  1985-1997. 
m.    Manner  of  Production,  SS  2002-2064. 

CHAPTER   L 

BT  WHOM  TO  BB  PRODUCED. 

i  1981.    Brldenoe  to  bo  prodvood,  by  whom. 
I  1982.     WrlUns  altorod,  who  to  explain. 

1 1981.  Evidence  to  be  produced,  by  whom.    The  partj 

holding  the  afldrmatiTe  of  the  Issue  must  produce  the  eii* 

dence  to  prove  it;  therefore,  the  burden  of  proof  lies  os 

the  party  who  would  be  defeated  if  no  OTldenoe  were  gives 

on  either  side.    En.  March  11,  1872. 

Oal.Rep.Cit.    68,    10;     81,408;     94,  176;  106,  697;  121^    «: 
187.  283. 

Burden  of  proof:     Ante,  sec  1869. 

1 1982.  Writing  altered,  who  to  explain.  The  party  pro- 
ducing a  writing  as  genuine  which  has  been  altered,  or 
appears  to  have  been  altered,  after  its  execution,  in  a  part 
material  -to  the  question  in  dispute,  must  account  for  tbo 
appearance  or  alteration.  He  may  show  that  the  alteratioi 
was  made  by  another,  without  his  concurrence,  or  was 
made  with  the  consent  of  the  parties  affected  by  it,  or 
otherwise  properly  or  innocently  made,  or  that  the  alters- 
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Hon  did  not  change  the  meaning  or  language  of  the  Instru- 
noient.  U  he  do  that,  he  may  give  the  writing  in  evldencef 
bat  not  otherwise.   En.  March  11, 1872. 

CAlJtep.Cit.  06,  214;  80,  266;  89.  616;  94,  867. 

Fraa  Act»  sea  448.    Bn.  April  29,  1861. 


CHAPTER  IL 

HBANS  OF   PRODUCTION. 

1985.  Subpoena  for  witness  defined. 

1986.  Subposna,  how  issued. 

1987.  Subpoena,  how  served. 

1988.  How,  If  witness  be  concealed. 

1989.  When  a  witness  is  compelled  to  attend. 

1990.  Person  present  compelled  to  testify. 

1991.  Disobedience,  how  punished. 

1992.  Forfeiture  therefor. 

1993.  Warrant  may  issue  to  bring  witness,  when. 

1994.  Contents  of  warrant. 

1995.  If  witness  be  a  prisoner,  how  brought. 

1996.  On  whose  motion. 

1997.  How  examined. 

§  1985.  Subpoena  for  witness  defined.  The  process  by 
which  the  attendance  of  a  witness  is  required  is  a  sub- 
pcena.  It  is  a  writ  or  order  directed  to  a  person  and  re^ 
Qtdring  his  attendance  at  a  particular  time  and  place  to 
testify  as  a  witness.  It  may  also  require  him  to  bring  with 
liim  any  books,  documents,  or  other  things  under  his  con- 
trol, which  he  is  bound  by  law  to  produce  in  eyidence.  En. 
March  11,  1872. 

GalJlep.Cit.  126,  289. 

Prac.  Act,  sec.  402.    En.  April  29,  1861.    Am'd.  1855,  197. 

1 1986.  Subpoena,  how  issued.  The  subpoena  is  issued 
as  follows: 

1.  To  reqtdre  attendance  before  a  court,  or  at  the  trial 
of  an  issue  therein^  it  is  issued  under  the  seal  of  the 
court  before  which  the  attendance  is  required,  or  in  which 
the  issue  is  pending; 

2.  To  require  attendance  out  of  the  court,  before  a  Judge, 
justice,  or  other  officer  authorized  to  administer  oaths  or 
take  testimony  in  any  matter  under  the  laws  of  this  state, 
it  is  issued  by  the  Judge,  Justice,  or  any  other  officer  be- 
fore whom  the  attendance  is  required; 
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8.  To  require  attendance  before  a  commlsdoiier  ^• 
pointed  to  take  testimony  by  a  court  of  a  foreign  coimtiy. 
or  of  the  United  States,  or  of  any  other  state  in  the  United 
States,  or  of  any  other  district  or  county  within  this  state, 
or  before  any  officer  or  officers  empowered  by  the  laws  oc 
the  United  States  to  take  testimony,  it  may  be  issued  by 
any  Judge  or  justice  of  the  peace  in  places  within,  their 
respective  jurisdiction,  with  like  power  to  enforce  attend- 
ance; and,  upon  certificate  of  contumacy  to  said  conrt,  to 
punish  contempt  of  their  process,  as  such  judge  or  Justice 
could  exercise  if  the  subpoena  directed  the  attendance  dt 
the  witness  before  their  courts  in  a  matter  pending  therein. 
En.  March  11,  1872. 

Cal.Rep.Cit.  66,  699;  72,  6U.   Subd.  2  — 64,  401.  Svbd.  8- 
72,  282. 

Prac.  Act,  sec.  403.  Bn.  April  29.  1861.  Am'd.  1859,  118; 

1866,  708. 

1 1987.  Subpoena,  how  served.  The  serrlce  of  a  sub- 
pcena  is  made  by  showing  the  original  and  deliyerlng  s 
copy,  or  a  ticket  containing  its  substance,  to  the  wiliies^ 
personally,  giving  or  offering  to  him  at  the  same  time»  ii 
demanded  by  him,  the  fees  to  which  he  is  entitled  for 
travel  to  and  from  the  place  designated,  and  one  day's 
attendance  there.  The  service  must  be  made  so  as  to 
allow  the  witness  a  reasonable  time  for  preparation  aa4 
travel  to  the  place  of  attendance.  Such  service  may  be 
made  by  any  person.    En.  March  11,  1872. 

Prac.  Act,  sec.  404.    En.  April  29,  1851. 
Costs   where   subpoena   served   by   person   other   than 
sheriff:     See  post,  Appendix,  title  Costs. 

i  1988.  How,  If  witness  be  concealed.  If  a  witness  is 
concealed  in  a  building  or  vessel,  so  as  to  prevent  the 
service  of  a  subpoena  upon  him,  any  court  or  Judge,  or  aaj 
officer  issuing  the  subpoena,  may,  upon  proof  by  affidavit 
of  the  concealment,  and  of  the  materiality  of  the  witness, 
make  an  order  that  the  sheriff  of  the  county  serve  the 
subpoena;  and  the  sheriff  must  serve  it  accordingly,  and 
for  that  purpose  may  break  into  the  building  or  vessel 
where  the  witness  is  concealed.    En.  March  11«  1872. 

Prac.  Act,  sec.  406.  En.  April  29,  1861. 
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1 1989.  When  a  witness  Is  connpelled  to  attend.  A  wit- 
ness is  not  obliged  to  attend  as  a  witness  before  any  court, 
Judge,  justice,  or  any  other  officer,  out  of  the  county  in 
iB^hich  he  resides,  unless  the  distance  be  less  than  thirty 
miles  from  his  place  of  residence  to  the  place  of  trial.  En. 
Harch  11,  1872. 

CftlJlep.Cit.  66,  699. 

§  1990.  Person  present  compelled  to  testify.  A  person 
present  in  court,  or  before  a  judicial  officer,  may  be  re- 
qaired  to  testify  in  the  same  manner,  as  if  he  were  in  at- 
tendance upon  a  subpcena  issued  by  such  court  or  officer. 
Bn.  March  11,  1872. 

Prac.  Act,  sec.  406.    En.  April  29, 1851. 

S  1991.  pisobedlence,  how  punished.  Disobedience  to  a 
subpoena,  or  a  refusal  to  be  sworn,  or  to  answer  as  a  wit- 
ness, or  to  subscribe  an  affidavit  or  deposition  when  re- 
CiUired,  may  be  punished  as  a  contempt  by  the  court  or 
ofElcer  issuing  the  subpoena  or  requiring  the  witness  to  be 
sworn;  and  if  the  witness  be  a  party,  his  complaint  or 
answer  may  be  stricken  out    En.  March  11,  1872. 

Ca1.Hep.Cit.     66,  599;     72,  511;     78,  378;     84.  533;     88,  628; 
120,    42. 

Prac.  Act,  sec.  409.     En.  April  29,  1851. 

CaI.Rep.Glt.  28,  298. 

Refusal  to  answer:  Post,  sec.  2066. 
Contempt:  Ante,  sees.  1209  et  seq. 

1 1992.  Forfeiture  therefor.  A  witness  disobeying  a 
subpoena  also  forfeits  to  the  party  aggrieved  the  sum  of 
one  hundred  dollars,'  and  all  damages  which  he  may  sus- 
tain by  the  failure  of  the  witness  to  attend,  which  for- 
feiture and  damages  may  be  recovered  in  a  civil  action. 
Bn.  March  11,  1872. 

Cal.Rep.Clt  136.  49;  135,  60;  185,  61. 

Prac.  Act,  sec.  410.    En.  April  29,  1851. 

1 1993.  Warrant  may  issue  to  bring  witness,  when.  In 
case  of  failure  of  a  witness  to  attend,  the  court  or  officer 
issuing  the  subpoena,  upon  proof  of  the  service  thereof, 
and  of  the  failure  of  the  witness,  may  issue  a  warrant  to 
the  sherifC  of  the  county  to  arrest  the  witness  and  bring 
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hlxn  before  the  court  or  officer  where  his  attendsnee  wmi 
required.    En.  March  11»  1872. 

Cal.Rep.Cit.  116.  687. 

Prac.  Act,  sec.  411.    Bn.  April  29,  1851. 

1 1994.  Contents  pf  warrant.  Bverj  warrant  of  oom- 
mitment,  issued  by  a  court  or  officer  pursuant  to  thii 
chapter,  must  specify  therein,  particularly,  the  caose  U 
the  commitment,  and  if  it  be  for  refusing  to  answer  a 
question,  such  question  must  be  stated  in  the  warraBL 
And  every  warrant  to  arrest  or  commit  a  witness,  pursu- 
ant to  this  chapter,  must  be  directed  to  the  sherift  of  the 
county  where  the  witness  may  be,  and  must  be  executed 
by  him  in  the  same  manner  as  process  issued  by  the  mve- 
rior  court    En.  March  11,  1872.    Am'd.  1880,  115. 

1 1995.  If  witness  be  a  prisoner,  how  brought.  If  the 
witness  be  a  prisoner,  confined  in  a  Jail  or  prison  withia 
this  state,  an  order  for  his  examination  in  the  prison  upoa 
deposition,  or  for  his  temporary  removal  and  production 
before  a  court  or  officer,  for  the  purpose  of  being  oraHy 
examined,  may  be  made  as  follows: 

1.  By  the  court  Itself  in  which  the  action  or  special  pro- 
ceeding is  pending,  unless  it  be  a  Justice's  court. 

2.  By  a  Justice  of  the  supreme  court,  or  a  Judge  of  the 
superior  court  of  the  county  where  the  action  or  proceed- 
ing Is  pending,  if  pending  before  a  Justice's  court,  or  be- 
fore a  Judge  or  other  person  out  of  court.  En.  March  U. 
1872.    Am'd.  1880,  116. 

Prac.  Act,  sec.  412.    En.  April  29,  1851. 

§  1996.  On  whose  motion.  Such  order  can  only  be  made 
on  the  motion  of  a  party,  upon  affidavit  showing  the  natnre 
of  the  action  or  proceeding,  the  testimony  expected  from 
the  witness,  and  its  materiality.    En.  March  11,  1872. 

Prac.  Act,  sec.  413.    En.  April  29,  1851. 

§  1997.  How  examined.  If  the  witness  be  imprisoned 
in  the  county  where  the  action  or  proceeding  is  pending, 
his  production  may  be  required.  In  all  other  cases  his 
examination,  when  allowed,  must  be  taken  upon  deposi- 
tion.   En.  March  11,  1872. 

Prac.  Act.  sec.  414.     En.  April  29,  1851. 
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TL    Generai  Rules  of  Examination,  89  2042-2064. 

ARTICLE  L 

MODE  OF  TAKING  THE  TESTIMONY  OF  WITNESSES. 

i   2002.  Testimony*  In  what  mode  taken. 

I  2008.  Affldavit  defined. 

f   2004.  A  deposition  defined. 

i  2005.  Oral  examination  defined. 

I  2006.  Deposition,  how  taken. 

§  2002.  Testimony,  in  what  mode  taken.  The  testimony 
of  witnesses  is  taken  in  three  modes: 

1.  By  affidavit; 

2.  By  deposition; 

8.  By  oral  examination.    En.  March  11,  1872. 

Cal.Rep.Clt.  87.  118.    Subd.  1—129.  651.    Subd.  d-129.  663. 

S2003.  Affidavit  defined.  An  affidavit  is  a  written 
declaration  under  oath,  made  without  notice  to  the  adverse 
party.    En  March  11,  1872. 

Affidavits:    Post,  sees.  2009  et  seq. 

12004.  A  deposition  defined.  A  deposition  is  a  written 
declaration  under  oath,  made  upon  notice  to  the  adverse 
party  for  the  purpose  of  enabling  him  to  attend  and  cross- 
examine.    En.  March  11, 1872. 

GalJtep.Clt.  77,  629. 

Depositions:  Post,  sees.  2019-2021;  form  of:  Post,  sec 
2006. 

§2005.  Oral  examination  defined.  An  oral  examina- 
tion is  an  examination  in  presence  of  the  jury  or  tribunal 
which  is  to  decide  the  fact  or  act  upon  it,  the  testimony 

Code  CiT.  Proc— 62. 


(8  2006-2010  MANNER    OF    PRODUCTION.  TS4 

being  heard  by  the  Jury  or  tribunal  from  the  Ups  of  thm 
wltneas.    En.  March  11,  1872. 
CalJtep.Cit.  77»  629;  132,  201. 

General  rules  of  examination:  Post,  sees.  2042-20Si. 

12006.  Deposition,  how  taken.  Depositions  must  be 
taken  in  the  form  of  question  and  answer,  and  the  vords 
of  the  witness  must  be  written  down,  unless  the  parties 
agree  to  a  different  mode.    EIn.  March  11, 1872. 

Calllep.Clt.  126,  116. 


ARTICLE  IL 

AFFIDAVITS. 

f  2009.  For  what  purposes  may  be  used. 

(  2010.  BTldence  of  publication,  what. 

I  2011.  Filing  eTidence  of  publication. 

8  2012.  Aflidavits  to  be  used  in  this  state,  before  whom  msy  ta 

taken  in  this  state. 
S  2018.    Affidavit  out  of  state,  how  taken. 

9  2014.     If  made  in  a  foreign  country,  before  whom  taken. 

I  2016.     Certificate  of  the  clerk,  it  taken  before  a  Judge  of  a  cont 
out  of  this  state. 

§2009.  For  what  purposes  may  be  used.  An  affidavit 
may  be  used  to  verify  a  pleading  or  a  paper  in  a  spedil 
proceeding,  to  prove  the  service  of  a  summons,  notice,  or 
other  paper  in  an  action  or  special  proceeding,  to  obtiin 
a  provisional  remedy,  the  examination  of  a  witness,  or  a 
stay  of  proceedings,  or  upon  a  motion,  and  in  any  otlur 
case  expressly  permitted  by  some  other  provision  of  tUi 
code.    En.  March  11,  1872. 

CalJtep.Cit.  129.  661. 

Affidavit:  Post,  sees.  2010,  2011. 

$  2010.    Evidence  of  publication,  what.    Evidence  of  th» 

publication  of  a  document  or  notice  required  by  lav,  or 
by  an  order  of  a  court  or  judge  to  be  published  in  a  news- 
paper, may  be  given  by  the  affidavit  of  the  printer  of  the 
newspaper,  or  his  foreman  or  principal  clerk,  annexed  to 
a  copy  of  the  document  or  notice,  specifying  the  Umei 
when  and  the  paper  in  which  the  publication  was  nada 
En.  March  11,  1872. 

Cal.Rep.Clt.  81.  437;  97,  447;  ISl.  262. 

Affidavit  of  publication:  Ante,  sec.  413. 


7S6  MANNER    OV    PRODUCTION.  §§2011-2015 

§2011.  Filing  evidence  of  publication.  If  such  affi- 
davit be  made  in  an  action  or  special  proceeding  pending 
in  a  conrt,  it  may  be  filed  with  the  court  or  a  clerk  thereof. 
If  not  so  made,  it  may  be  filed  with  the  clerk  of  the  county 
where  the  newspaper  is  printed.  In  either  case,  the  ori- 
ginal affidavit,  or  a  copy  thereof,  certified  by  the  Judge  of 
the  court  or  clerk  having  it  in  custody,  is  prima  facie  evi- 
dence of  the  facts  stated  therein.  £n«  March  11,  1872. 
Am'd.  1873-4,  388. 

Cal.Rep.Cit.  88,  84;  131,  252. 

$  2012.  Affidavits  to  be  used  In  this  state,  before  whom 
may  be  taken  In  this  state.  An  affidavit  to  be  used  before 
any  court,  Judge,  or  officer  of  this  state,  may  be  taken  be- 
fore any  Judge  or  clerk  of  any  court,  or  any  Justice  of  the 
peace  or  notary  public  in  this  state.    En.  March  11,  1872. 

CaI.Rep.CIt.  66,  466;  128.  420;  128.  421. 
Prac.  Act,  sec.  424.    En.  April  29,  1851. 
Persons  authorized  to  take  affidavits:     Ante,  see.  179, 
Bubd.  3. 

$2013.  Affidavit  out  of  state,  how  taken.  An  affidavit 
taken  in  another  state  of  the  United  States,  to  be  used  in 
this  state,  may  be  taken  before  a  commissioner  appointed 
by  €he  governor  of  this  state  to  take  affidavits  and  depo- 
sitions in  such  other  state,  or  before  any  notary  public 
in  another  state,  or  before  any  Judge  or  clerk  of  a  court  of 
record  having  a  seal.  En.  March  11,  1872.  Am'd.  1873-4, 
389. 

Prac.  Act,  sec  425.    En.  April  29,  1851. 

9  2014.  If  made  In  a  foreign  country,  before  whom 
taken.  An  affidavit  taken  in  a  foreign  country  to  be  Used 
in  this  state,  may  be  taken  before  an  embassador,  minister, 
consul,  vice-consul,  or  consular  agent  of  the  United  States, 
or  before  any  Judge  of  a  court  of  record  having  a  seal,  in 
8uch  foreign  country.  En.  March  11,  1872.  Am'd.  1873-4, 
839. 

Prac.  Act,  sec  426.    En.  April  29,  1851. 

{  2015.  Certificate  of  the  clerk,  if  taken  before  a  Judge 
of  a  court  out  of  this  state.  When  an  affidavit  is  taken 
befbre  a  Judge  or  a  court  in  another  state,  or  in  a  foreign 
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country,  the  genulneneBs  of  the  aignatore  of  the  Judge, 
the  existence  of  the  court  and  the  fact  that  such  judge  is 
a  member  thereof,  must  be  certified  by  the  clerk  at  the 
court,  under  the  seal  thereof.   En.  March  11, 1872. 

Prac  Act.  sec.  427.    Bn.  April  29,  1861. 


ARTICLE  m. 

DBPOSITIONS. 

S  2019.     Deposition,  when  used. 

8  2020.     Testimony  of  a  witness  out  of  the  states  wlicii 

S  2021.     In  the  state,  when  taken. 

§  2019.  Deposition,  when  used.  In  all  cases  other  than 
those  mentioned  in  section  two  thousand  and  nine,  where 
a  written  declaration  under  oath  is  used,  it  must  be  a  depo> 
sltion  as  prescribed  by  this  code.    En.  March  U,  1872. 

Cal.Rep.Cit.  88,  82. 

Prac  Act,  sec.  620.    En.  April  29,  1861. 

§  2020.  Testlmeny  of  a  witness  out  of  the  state,  when 
taken.  The  testimony  of  a  witness  out  of  the  state  msy 
be  taken  by  deposition,  in  an  action,  at  any  time  after  the 
service  of  the  summons  or  the  appearance  of  the  defend- 
ant; and,  in  a  special  proceeding,  at  any  time  after  a  qnes- 
tion  of  fact  has  arisen  therein.    En.  March  11, 187X 

Prac.  Act,  sec.  432.    En.  April  29,  1851. 
Manner  of  taking  depositions  out  of  the  state:     Sees. 
2024  et  seq. 

§  2021.  In  the  state,  when  taken.  The  testimony  of  a 
witness  In  this  state  may  be  taken  by  d^osition  in  sa 
action  at  any  time  after  the  service  of  the  summons  oa 
the  appearance  of  the  defendant,  and  in  a  special  pro- 
ceeding after  a  question  of  fact  has  arisen  therein.  In  the 
following  cases: 

1.  When  the  witness  is  a  party  to  the  action  or  proceed- 
ing, or  an  officer  or  member  of  a  corporation  which  is  a 
party  to  the  action  or  proceeding,  or  a  person  for  whose 
immediate  benefit  the  action  or  proceeding  is  proeecated 
or  defended. 
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2.  When  the  witness  resides  out  of  the  county  in  which 
bis  testimony  is  to  be  used. 

3.  When  the  witness  is  about  to  leave  the  county  where 
the  action  is  to  be  tried,  and  will  probably  continue  absent 
when  the  testimony  is  required. 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial. 
Is  nevertheless  too  infirm  to  attend. 

5.  When  the  testimony  is  required  upon  a  motion,  or 
In  any  other  case  where  the  oral  examination  of  the  wit- 
ness is  not  required. 

6.  When  the  witness  is  the  only  one  who  can  establish 

f^ts  or  a  fact  material  to  the  issue;  provided,  that  the 

deposition  of  such  witness  shall  not  be  used  if  his  presence 

can  be  procured  at  the  time  of  the  trial  of  the  cause.    En. 

March  11,  1872.    Am'd.  1875-6;  105;  1877-8,  112. 

Cal.Rep.Clt.  66,  699;  83,  82.  Subd.  1—74.  47;  117,  49. 
Bubd.  2  —  63.  870;  74.  47.  Subd.  8  — 74,  47.  Subd.  4— 
74,    47.      Subd.  6—129,  563. 

Prac  Act,  sec.  428.    En.  April  29,  1851. 
CaLRep.Clt  8,  97. 

Deposition:  Mode  of  taking:  Sec.  2006;  who  may  take: 
Sec  179,  subd.  8;  in  this  state,  manner  of  taking:  Sees. 
2081  et  seq^ 


ARTICLE  rV. 
ICANNBR  OF  TAKING  DEPOSITIONS  OUT  OF  THB  STATU. 

i  2024.     How  taken.     Justice's  court.    To  whom  directed. 

f  2026.  Proper  Interrogatories  may  be  prepared,  or  may  be  waived 
by  the  parties. 

i  2026H>  On  oral  interrogatories. 

I  2026.     Authorities  and  duties  of  commissioner. 

I  2027.  Trial,  when  postponed  for  reason  of  nonreturn  of  com- 
mission. 

I  2028.    Deposition,  by  whom  used. 

1 2024.  How  taken*  Justice's  court.  To  whom  directed. 
The  deposition  of  a  witness  out  of  this  state  may  be  taken 
upon  a  commission  issued  from  the  court  under  the  seal 
of  the  court,  upon  an  order  of  the  court  or  a  Judge  or  a 
Justice  thereof,  on  the  application  of  either  party,  upon 
five  days'  previous  notice  to  the  other.  If  the  court  be 
a  Justice's  court,  the  commission  shall  have  attached  to 
it  a  certificate,  under  seal  by  the  coimty  clerk  of  such 
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county,  to  the  effect  that  the  person  issuing  the  same 
an  acting  justice  of  the  peace  at  the  date  of  the  coimnla- 
sion.  If  issued  to  any  place  within  the  United  States,  it 
may  be  directed  to  a  person  agreed  upon  by  the  parties, 
or  if  they  do  not  agree,  to  any  Judge  or  justice  of  tbe 
peace  or  commissioner  selected  by  the  court  or  Jud^e  or 
Justice  issuing  it.  If  issued  to  any  country  out  ot  the 
United  States,  it  may  be  directed  to  a  minister,  embas- 
sador, consul,  yice-consul,  or  consular  agent  of  the  United 
States  in  such  country,  or  to  any  person  agreed  upon  by 
the  parUes.  En.  March  11,  1872.  Am'd.  1873-4,  389;  1880L 
115;  1891,  61. 
Prac.  Act,  sec.  438.    Bn.  April  29,  1861. 

§  2025.  Proper  interrogatories  may  be  prepared,  or  may 
be  waived  by  the  parties.  Such  proper  interrogatories,  di- 
rect and  cross,  as  the  respective  parties  may  prepare  to 
be  settled  if  the  parties  disagree  as  to  their  form,  by  the 
judge  or  officer  granting  the  order  for  the  commission,  at 
a  day  fixed  in  the  order,  may  be  annexed  to  the  commis- 
sion; or,  when  the  parties  agree  to  that  mode,  the  examina- 
tion may  be  without  written  interrogatories.  Bn.  March 
11,  1872. 

Prac.  Act,  sec.  434.    En.  April  29, 1851. 
Interrogatories — question   and    answer   in    depositions: 
Ante,  sec.  2006. 

§  2025^.  On  oral  Interrogatories.  When  a  party  shall 
desire  to  take  the  evidence  of  a  non-resident  witness,  to 
be  used  in  any  cause  pending  in  this  state,  the  party  de- 
siring the  same  (or  where  notice  shall  have  been  given 
that  a  commission  to  take  the  testimony  of  a  nonresideDt 
witness  will  be  applied  for,  the  opposite  party,  upon  giving 
the  other  three  days'  notice  in  writing  of  his  election  so 
to  do),  may  have  a  commission  directed  in  the  same 
manner  as  provided  in  section  two  thousand  and  twenty- 
four  .Ck)de  of  Civil  Procedure,  to  take  such  evidence,  upoa 
interrogatories  to  be  propounded  to  the  witness  orally; 
upon  the  taking  of  which  each  party  may  appear  beCote 
the  commission,  in  person  or  by  attorney,  and  Inturogate 
the  witness.  The  party  desiring  such  testimony  ahall  give 
to  the  other  the  following  notice  of  the  time  and  place  of 
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taking  the  same,  to  wit:  ten  days,  and  one  day  in  addition 
thereto  (Sundays  included)  for  every  three  hundred  miles' 
travel  from  the  place  of  holding  the  court  to  the  place 
wliere  such  deposition  is  to  be  taken. 

"Wlien  a  party  to  a  suit  shall  give  the  opposite  party 
notice  to  take  a  deposition  upon  oral  interrogatories,  and 
8h.all  fail  to  take  the  same  accordingly,  unless  such  failure 
be  on  account  of  the  non-attendance  of  the  witness,  not 
occasioned  by  the  fault  of  the  party  giving  the  notice,  or 
some  other  unavoidable  cause,  the  party  notified,  if  he 
shall  attend  himself  or  by  attorney,  agreeably  to  the  notice, 
shall  be  entitled  to  two  dollars  per  day  for  each  day  he 
may  attend  under  such  notice,  and  to  six  cents  per  mile 
for  every  mile  that  he  shall  necessarily  travel  in  going  to 
and  returning  from  the  place  designated  to  take  the  depo- 
sition, to  be  allowed  by  the  court  where  the  suit  is  pend- 
ing and  for  which  execution  may  issue.    En.  Stats.  19Q3, 
851. 

1 2026.  Authorities  and  duties  of  commissioner.  The 
commission  must  authorize  the  commissioner  to  admin- 
ister an  oath  to  the  witness,  and  to  take  his  deposition  in 
answer  to  the  interrogatories,  or  when  the  examination  is 
to  be  without  interrogatories,  in  respect  to  the  question 
in  dispute,  and  to  certify  the  deposition  to  the  court,  in  a 
sealed  envelope,  directed  to  the  clerk  or  other  person 
designated  or  agreed  upon,  and  forwarded. to  him  by  mail 
or  other  usual  channel  of  conveyance.  En.  March  ll, 
1872. 

Prac.  Act,  sec.  435.    En.  April  29,  1851. 
Certificate:     Post,  sec  2032. 

12027.  Trial,  when  postponed  for  reason  of  nonreturn 
of  commission.  A  trial  or  other  proceeding  must  not  be 
postponed  by  reason  of  a  commission  not  returned,  ex- 
cept upon  evidence,  satisfactory  to  the  court,  that  the 
testimony  of  the  witness  is  necessary,  and  that  proper  dili- 
gence has  been  used  to  obtain  it    En.  March  11,  1872; 

Prac.  Act,  tec.  486.    En.  April  29,  1851. 

f  2028.  Deposition,  by  whom  used.  The  deposition  men- 
tioned in  this  article  may  be  used  by  either  party  on  the 
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trial  or  other  proceeding  against  any  other  party  glTtng 
or  receiying  the  notice,  subject  to  all  just  exceptions. 
March  11,  1872. 

Cal.Rep.Clt.  183,  477. 

Compare  with  sec.  2084,  post. 


ARTICLE  V. 

MANNER  OF  TAKING  DEPOSITIONS  IN  THIS  STATB. 

I  2081.     Depositions  may  be  taken  before  a  Judge,  etc,  upon  notice 

to  the  adverse  party. 
8  2032.     Manner  of  taking  depositions.    May  be  used  by  either  party 

on  the  trial. 
(  2088.     When  deposition  excluded. 

I  2034.     A  deposition  once  taken  may  be  read  at  any  timew 
i  2035.     Deposition  in  this  state  to  be  used  in  other  states. 

8  2036.     How  to  procure  witness  upon  commission. 

9  2037.     How,  if  no  conmilssion. 
i  2038.     Deposition,  how  taken. 

$2031.  Depositions  may  be  taken  before  a  Judge*  etCp 
upon  notice  to  the  adverse  party.  Either  party  may  faaTe 
the  deposition  taken  of  a  witness  In  this  state,  in  either  of 
the  cases  mentioned  in  section  two  thousand  and  twenty* 
one,  before  a  Judge  or  officer  authorized  to  administer 
oaths,  on  serving  upon  the  adverse  party  previous  notice 
of  the  time  and  place  of  examination,  together  with  a  copy 
of  an  affidavit,  showing  that  the  case  is  within  that  sec- 
tion. Such  notice  must  be  at  least  five  days,  adding  also 
one  day  for  every  twenty-five  miles  of  the  distance  of  the 
place  of  examination  from  the  residence  of  the  person  to 
whom  the  notice  is  given,  unless,  for  a  cause  shown,  a 
Judge,  by  order,  prescribed  a  shorter  time.  When  a 
shorter  time  is  prescribed,  a  copy  of  the  order  must  be 
served  with  the  notice.    En.  March  11,  1872. 

Cal.Rep.Cit.  66,  391. 

Prac.  Act,  sec.  429.    En.  April  29,  1S51.    Am'd.  1859,  218. 
Cal.Rep.Clt  8,  97;  85,  97. 

Subpoena  issuing  to  take  testimony  before  notary:  Ante, 
sec.  1986,  subd.  2: 

§  2032.    Manner  of  taking  depositions.    May  be  used  by 

either  party  on  the  trial.  Either  party  may  attend  the 
examination  and  put  such  questions,  direct  and  cross,  as 
may  be  proper.    The  deposition,  when  completed,  must  be 
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carefully  read  to  the  witness  and  corrected  by  him  in  any 
particular,  if  desired;  it  must  then  be  subscribed  by  the 
-witness,  certified  by  the  Judge  or  officer  taking  the  depo- 
sition, inclosed  in  an  envelope  or  wrapper,  sealed  and 
directed  to  the  clerk  of  the  court  in  which  the  action  is 
pending,  or  to  such  person  as  the  parties  in  writing  may 
agree  upon,  and  either  delivered  by  the  Judge  or  officer  to 
the  clerk  or  such  person,  or  transmitted  through  the  mail, 
or  by  some  safe  private  opportunity;  and  thereupon  such 
deposition  may  be  used  by  either  party  upon  the  trial  or 
other  proceeding  against  any  party  giving  or  receiving  the 
notice,  subject  to  all  legal  exceptions;  but  if  the  parties 
attend  at  the  examination,  no  objection  to  the  form  of  an 
interrogatory  shall  be  made  at  the  trial,  unless  the  same 
was  stated  at  the  time  of  the  examination.  If  the  deposi- 
tion be  taken  under  subdivisions  two,  three,  and*  four,  of 
tection  two  thousand  and  twenty-one,  proof  must  be  made 
at  the  trial  that  the  witness  continues  absent  or  infirm,  or 
is  dead.  The  deposition  thus  taken  may  be  also  read  in 
case  of  the  death  of  the  witness.    En.  March  11,  1872. 

Cal.Rep.Clt.     68.870;     74,    47;     74,    48:117,    48;  121.  152; 
125,  114;  129,    24;  133,  477. 

Prac.  Act,  sec.  430.    En.  April  29,  1851. 
Cal.Rep.Cit.  8,  97. 

Depositions  must  be  In  the  form  of  question  and  answer, 
unless  otherwise  agreed:  Ante,  sec.  2006. 
Notice:  Post,  sec.  2033. 

1 2033.  When  deposition  excluded.  Notwithstanding 
the  taking  of  a  deposition,  it  may  be  excluded  from  the 
case  upon  proof  that  sufficient  notice  was  not  given  to  the 
party  against  whom  it  is  offered  to  enable  him  to  attend 
the  taking  thereof,  or  that  the  taking  was  not  in  all  re- 
spects fair.    En.  March  11,  1872. 

CalJRep.Clt  68,  621. 

{2034.  A  deposition  once  taken  may  be  read  at  any 
time.  When  a  deposition  has  been  once  taken,  it  may 
be  read  by  either  party  in  any  stage  of  the  same  action 
or  proceeding,  or  in  any  other  action  between  the  same 
parties  upon  the  same  subject,  and  is  then  deemed  the 
evidence  of  the  party  reading  it.    Bn.  March  11,  1872. 

Cal.Rep.Cit  65,  552:  80,  254;  83,  32;  133,  477. 
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Prac.  Act,  sec.  481.    En.  April  29,  1851. 

CaI.Rep.Clt.  8,  679. 

Reading  deposition — ^In  another  action:  Sec.  2028. 

§2035.  Deposition  In  this  state  to  be  used  in  other 
states.  Any  party  to  an  action  or  special  proceeding  in  & 
court,  or  before  a  Judge,  of  a  sister  state,  may  obtain  tbe 
testimony  of  a  witness  residing  in  this  state,  to  be  used 
in  such  action  or  proceeding,  in  the  cases  mentioned  in 
the  next  two  sections.    Bin.  March  11,  1872. 

§2036.  l-low  to  procure  witness  upon  commission.  If 
a  commission  to  take  such  testimony  has  been  issued  from 
the  court,  or  a  Judge  thereof,  before  which  such  action  or 
proceeding  is  pending,  on  producing  the  commission  to  a 
judge  of  the  superior  court,  with  an  affidavit  satisfactory 
to  him  of  the  materiality  of  the  testimony,  he  may  issue 
a  subpoena  to  the  witness,  requiring  him  to  appear  and 
testify  before  the  commissioner  named  in  the  commission, 
at  a  specified  time  and  place.  En.  March  11,  1872.  Am'd. 
1880,  115. 

Subpoena:    Ante,  sees.  1986  et  seq. 

§2037.  Howy  if  no  commission.  If  a  commission  has 
not  been  Issued,  and  it  appear  to  a  judge  of  the  superior 
court,  or  to  a  justice  of  the  peace,  by  affidavit  satisfactory 
to  him: 

1.  That  the  testimony  of  the  witness  is  material  to  either 
party. 

2.  That  a  commission  to  take  the  testimony  of  such  wit- 
ness has  not  been  Issued. 

3.  That,  according  to  the  law  of  the  state  where  the 
action  or  special  proceeding  is  pending,  the  deposition  of 
a  witness  taken  under  such  circumstances,  and  before 
such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding;  he  must  issue  his  subpoena  requiring  the  wit- 
ness to  appear  and  testify  before  him  at  a  spedfled  time 
and  place.    En.  March  11,  1872.    Am'd.  1880,  116. 

S  2038.  Deposition,  how  talcen.  Upon  the  appearance 
of  the  witness,  the  judge  or  justice  mttst  cause  his  testis 
mony  to  be  taken  in  writing,  and  must  certify  and  tnutt^ 
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snit  the  same  to  the  court  or  judge  before  whom  the  action 
or  proceeding  is  pending.  In  such  manner  as  the  law  of 
that  state  requires.    En.  March  11,  1872. 
Gal.Rep.Git.  125,  lie. 


ARTICLE  VI. 

GENERAL  RULES  OF  EXAMINATION. 

i  2042.  Order  of  proof,  how  regulated, 

f  2048.  Witnesses  not  under  examination  may  be  excluded, 

i  2044.  Court  may  control  mode  of  interrogation. 

J  2046.  Direct  and  cross-examination  defined. 

I  2046.  Leading  question  defined. 

I  2047.  When  witness  may  refresh  memory  from  notes. 

I  2048.  Cross-examination,  as  to  what. 

I  2049.  Party  producing  witness)^  bow  far  may  impeach  his  credit, 

f  2050.  Witness,  how  examined.    'Wlien  re-examined. 

§  2051.  How  impeached. 

^  2062.  Same. 

S  2053.  Evidence  of  good  character,  when  allowed, 

i  2064.  Writing  shown  to  witness  may   be  Inspected  by  adverse 
party. 

§2042.  Order  of  proof,  how  regulated.  The  order  of 
proof  must  be  regulated  by  the  sound  discretion  of  the 
eourt  Ordinarily,  the  party  beginning  the  case  must 
exhaust  his  evidence  before  the  other  party  begins,  ^n. 
March  11,  1872. 

Cal.Rep.Glt.  94,  180;  123,  408. 

Order  of  proof,  re-opening  case,  rebuttal:  Ante,  sec  607. 

12043.  Witnesses  not  under  examination  may  be  ex- 
cluded. If  either  party  requires  it,  the  judge  may  exclude 
from  the  court-room  any  witness  of  the  adverse  party, 
not  at  the  time  imder  examination,  so  that  he  may  not 
hear  the  testimony  of  other  witnesses.    En.  March  11, 1872. 

§  2044.  Court  may  control  mode  of  interrogation.  The 
eourt  must  exercise  a  reasonable  control  over  the  mode  of 
interrogation,  so  as  to  make  it  as  rapid,  as  distinct,  as 
little  annoying  to  the  witness,  and  as  eftective  for  the 
extraction  of  the  truth  as  may  be;  but  subject  to  this  rule — 
the  parties  may  put  such  pertinent  and  legal  questions  as 
they  see  fit.  The  court,  however,  may  stop  the  produc 
ilon  of  further  evidence  upon  any  particular  point  whei^ 
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the  evidence  upon  It  is  already  so  full  as  to  prednde 
Bonable  doubt.    En.  March  11,  1872. 
Cal.Rep.Clt.  63,  68;  72,  60. 

Duty  to  answer  and  protection  of  witness:   Post, 
2065,  2066. 

52045.  Direct  and  cross-examination  defined.  The  ex- 
amination of  a  witness  by  the  party  producinf^  him  is 
denominated  the  direct  examination;  the  examinatloii  of 
the  same  witness,  upon  the  same  matter,  by  the  adverse 
party,  the  cross-examination.  The  direct  examination  most 
be  completed  before  the  cross-examination  begins,  unless 
the  court  otherwise  direct    En.  March  11,  1872. 

52046.  Leading  question  defined.  A  question  which 
suggests  to  the  witness  the  answer  which  the  flTaLtnining 
party  desires,  is  denominated  a  leading  or  suggestlTe  ques- 
tion. On  a  direct  examination,  leading  questions  are  not 
allowed,  except  in  the  sound  discretion  of  the  court,  under 
special  circumstances  making  it  appear. that  the  interests 
of  Justice  require  it    En.  March  11,  1872. 

CaLRep.Clt.  68,  68;  72,  60;  76,  848. 

S  2047.  When  witness  may  refresh  memory  from  notes. 
A  •witness  is  allowed  to  refresh  his  memory  respecting  a 
fact,  by  anything  written  by  himself  or  under  his  direction 
at  the  time  when  the  fact  occurred  or  immediately  there- 
after, or  at  any  other  time  when  the  fact  was  fresh  in  his 
memory  and  he  knew  that  the  same  was  correctly  stated 
in  the  writing.  But  in  such  case,  the  writing  must  be 
produced  and  may  be  seen  by  the  adverse  party,  who  may, 
if  he  choose,  cross-examine  the  witness  upon  it,  and  may 
read  it  to  the  Jury.  So,  also,  a  witness  may  testify  from 
such  a  writing,  Uiough  he  retain  no  recollection  of  the 
particular  facts,  but  such  evidence  must  be  received  with 
caution.    En.  March  11,  1872. 

Cal.Rep.Clt.     64.490;     68,112;     78,209;     77,216;     »6,  465: 
97,  227;     98,  132;  101,  104;  111,    68;  116,  2l3;  181,  480: 
132,     39;  188,  488. 

Inspection  of  writing  shown  to  witness:  Post,  sea  2054. 

§2048.  Cross-examination,  as  to  what  The  opposite 
party  may  cross-examine  the  witness  as  to  any  facts  stated 
in  his  direct  examination  or  connected  therewith,  and  la 
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SO  doing  may  put  leading  questions,  but  if  he  examine  him 
as  to  other  matters,  such  examination  is  to  be  subject  to 
the  same  rules  as  a  direct  examination.  En.  March  ll* 
1872. 

Cal.Rep.Cit.  66«  604;  69,  172;  79,  408;  110,  418;  116,  211. 

Stopping  further  testimony:  Ante,  sec.  2044. 

§2049.  Party  producing  witness,  how  far  may  Impeach 
his  credit.  The  party  producing  a  witness  is  not  allowed 
to  impeach  his  credit  by  evidence  of  bad  character,  but 
he  may  contradict  him  by  other  evidence,  and  may  also 
show  that  he  has  made  at  other  times  statements  incon- 
sistent with  his  present  testimony,  as  provided  in  section 
two  thousand  and  fifty-two.    En.  March  11,  1872. 

Cal.Rep.Clt.     68,  586;     68.  688;     69,  172;     80,  161;  111,  623; 
118,  675;  184,  619. 

f  2060.  Witness,  how  examined.  When  re-examined. 
A  witness  once  examined  cannot  be  re-examined  as  to  the 
same  matter  without  leave  of  the  court,  but  he  may  be 
re-examined  as  to  any  new  matter  upon  which  he  has  been 
examined  by  the  adverse  party.  And  after  the  examina- 
tions on  both  sides  are  once  concluded,  the  witness  cannot 
be  recalled  without  leave  of  the  court  Leave  is  granted 
or  withheld,  in  the  exercise  of  a  sound  discretion.  En. 
March  11,  1872. 

Cal.Rep.Clt.  94,  612;  106,  819. 

Recalling  witness — discretion  of  court:    Sec.  607,  subd.  3. 

f  2051.  How  Impeached.  A  witness  may  be  impeached 
by  the  party  against  whom  he  was  called,  by  contradictory 
evidence,  or  by  evidence  that  his  general  reputation  for 
truth,  honesty,  or  integrity  is  bad,  but  not  by  evidence  of 
particular  wrongful  acts,  except  that  it  may  be  shown  by 
the  examination  of  the  witness,  or  the  record  ot  the  judg- 
ment, that  he  has  been  convicted  of  a  felony,  mu,  March 
U,  1872. 


Gal.Rep.Clt.  48,  838 

57,  674 :  68.  214 

65,  626 ;  68,  108 

79,  673  ;  81,  106 

99,  442 ;  100,  482 
118,  110 ;  118,  111 
125,  134 ;  125,  136 
134.  366;  134,  492. 

Ck)mpare:  Ante,  sec  1847. 
Code  Cir.  Proc.~63. 


;  60,234; 

;  60,  235 ; 

;  61.  600 ; 

;  60,  413 , 

;  64,  163; 

>  66,  134 : 

;  70,  229  < 

;  71,  196, 

;  75,  388; 

;  81,  117 . 

;  86,  490 , 

;  87,  114 ; 

;  108.  607 ; 

,  113,  87; 

,  113,  624; 

;  119,  271 

;  121,  669 

;  123,  358; 

;  126,  136 , 

;  133,  20; 

;  134,  204; 

57,  678; 

65,  661 ; 

76,  196; 

96,  180 ; 
116.  687 ; 
124.  667 ; 
134,  807 ; 
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Good  character,  showing  after  impeachment:  Post,  sei. 
2063. 
Falsus  in  uno  fiilBUs  In  omnibus:  Post,  sec  2061. 

§2052.  Same.  A  witness  may  also  be  Impeached  hj 
evidence  that  he  has  made,  at  other  times,  statemesis 
inconsistent  with  his  present  testimony;  but  before  tils 
can  be  done  the  statements  must  be  related  to  him,  with 
the  circumstances  of  times,  places,  and  persons  present, 
and  he  must  be  asked  whether  he  made  such  statements, 
and  if  so,  allowed  to  explain  them.  If  the  statements  be 
in  writing,  they  must  be  shown  to  the  witness  before  any 
Question  is  put  to  him  concerning  them.  En.  March  11, 
1872. 


Cal.Rep.Cft. 

66, 

6 

68.  686 : 

68. 

588 

99,  802; 

89, 

834 

118,  675; 

120. 

175 

122,  566; 

126, 

186 

188,  42. 

68.  217 ;  60.  418 ;  65,  131 

69.  172;  74.  393;  76,  196 
111,  623 ;  114,  55 ;  116.  79 
120,  176 ;  120.  665 ;  120.  666 
133,  20;  134,  867;  184,  492 


65,  1^0. 

80,  1  ;:; 
116.  2-i.'. 
122.  ::; 
136.  8'Jo: 


§2053.  Evidence  of  good  character,  when  allowed 
BiVidence  of  the  good  character  of  a  pcuty  is  not  admissible 
in  a  civil  action,  nor  of  a  witness  in  any  action,  until  the 
character  of  such  party  or  witness  has  been  impeached, 
or  unless  the  issue  involves  his  character.  En.  March  11. 
1872. 

CaI.Rep.Glt.  60,  284;  66,  184;  110.  417. 

S2054.  Writing  shown  to  witness  may  be  inspected  by 
adverse  party.  Whenever  a  writing  is  shown  to  a  witness, 
it  may  be  inspected  by  the  opposite  party,  and  if  proved 
by  the  witness  must  be  read  to  the  jury  before  his  test!- 
mony  is  closed,  or  It  cannot  be  read  except  on  recaUiiif 
the  witness.    En.  March  11,  1872. 

CalJlep.Clt  62,  146. 

Writing  to  refresh  memory:  Ante,  sec  2047. 
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TITLE   IV. 

OF  THE  EFFECT  OF  EVIDENCE. 

I  2061.     Jury  judges  of  effect  of  evidencep  but  to  be  Instructed  on 

certain  points. 

S2061.  Jury  Judges  of  effect  of  evidence,  but  to  be  In- 
structed on  certain  points.  The  jury,  subject  to  the  con- 
trol of  the  court,  in  the  cases  specified  in  this  code,  are 
the  Judges  of  the  effect  and  value  of  evidence  addressed 
to  them,  except  when  it  is  declared  to  be  conclusive.  They 
are,  however,  to  be  instructed  by  the  court  on  all  proper 
occasions: 

1.  That  their  power  of  Judging  of  the  effect  of  evidence 
is  not  arbitrary,  but  to  be  exercised  with  legal  discretion, 
and  in  subordination  to  the  rules  of  evidence; 

2.  That  they  are  not  bound  to  decide  in  conformity  with 
the  declarations  of  any  number  of  witnesses,  which  do  not 
produce  conviction  in  their  minds,  against  a  less  number 
or  against  a  presumption  or  other  evidence  satisfying  their 
minds; 

S.  That  a  witness  false  in  one  part  of  his  testimony  is 
to  be  distrusted  in  others; 

4.  That  the  testimony  of  an  accomplice  ought  to  be 
viewed  with  distrust,  and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution; 

5.  That  in  civil  cases  the  affirmative  of  the  issue  must 
be  proved,  and  when  the  evidence  is  contradictory  the  de- 
cision must  be  made  according  to  the  preponderance  of 
evidence;  that  in  criminal  cases  gtiilt  must  be  established 
beyond  a  reasonable  doubt; 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence  which 
it  is  in  the  power  of  one  side  to  produce,  and  of  the  other 
to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is  of- 
fered, when  it  appears  that  stronger  and  more  satisfactory 
was  within  the  power  of  the  party,  the  evidence  oftered 
should  be  viewed  with  distrust.    Bn.  March  11,  1872. 

Cal.Rep.Clt.  50,  683 ;  60.  148 ;  66.  185 ;  67.  403 ;  71.  897 ; 

76,  186 ;  79.  692 ;  80.  603  ;  84.  456 ;  96.  181 ;  106.  528 ; 

111.  14;  115,  12;  115,  14;  125.  519.   Subd.  2—122,  179. 
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8uM.  3  —  53.  3S5;  53.  494;  68.  238;  73,  515;  84.  583; 
119.  507;  121.  163;  126.  4;  181.  233;  134,  184;  138.  45: 
138.  698.      Subd.  4  — 95»  297;     98,  279;  111.     13;  118.  332; 

121.  670;  131,  258.      Subd.  5  —  55,  404;     56.  603;     65.  530; 
80,  584;     84.     33;  134.  488;  136.  414.      Subd.  6—120.  563; 

122.  591;  122.  592.      Subd.  7—122.  591. 

Province  of  Jury— questions  of  fact:  Post,  sec  2101. 
Credibility  of  witnesses,  jury  judges  of:  Sec.  1847, 
Province  of  court:    Compare  sec.   608,  ante,  and 
2102,  post 
Admissions:  Ante,  sec.  1870,  subd.  2. 


TITLE   V. 

OF  THE   RIGHTS   AND   DITTIES   OF   WITNESSES. 

S  2064.  Witnesses  bound  to  attend  when  subiMSOfted. 

i  2065.  Witnesses  bound  to  answer  questions. 

i  2066.  Right  of  witnesses  to  protection. 

i  2067.  Witnesses  protected  from  arrest  when  attendixis.  or 

or  returning. 

9  2068.  Arrest  to  be  made  Yold*  and  party  making  armt  llaM^ 

S  2069.  To  make  affidavit  if  arrested. 

I  2070.  Court  to  discharge  witness  from  arrest. 

§  2064.  Witnesses  bound  to  attend  when  subposnanl. 
A  witness,  seryed  with  a  subpoena,  must  attend  at  the  time 
appointed,  with  any  papers  under  his  control  required  hj 
the  subpoena,  and  answer  all  pertinent  and  legal  QiieB- 
tions;  and,  unless  sooner  discharged,  must  remain  until 
the  testimony  is  closed.    En.  March  11, 1872. 

Prac.  Act,  sec.  407.    En.  April  29,  1861* 
Subpoena:  Ante,  sees.  1985,  1991. 
Answering  questions:  Post,  sec.  2065. 
Witnesses— competency,  etc.:     Ante,  sees.  1878-1881. 
Examination,    impeachment,    refreshing   memory,   etc.: 
Ante,  sees.  2042-2054. 
Power  to  compel  attendance:    Ante,  sees.  128, 177. 
Change  of  place  of  holding  court,  effect  of:  Ante.  see.  14S. 
Contempt:  Ante,  sees.  1209  et  seq. 

(2065.  Witnesses  bound  to  answer  questions.  A  wit- 
ness munt  answer  questions  legal  and  pertinent  to  the 
matter  in  issue,  though  his  answer  may  establish  a  daim 
against  himself;   but  he  need  not  give  an  answer  which 
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-will  have  a  tendency  to  subject  him  to  punishment  for  a 
felony;  nor  need  he  give  an  answer  which  will  have  a 
direct  tendency  to  degrade  his  character,  unless  it  be  to 
tlie  very  fact  in  issue,  or  to  a  fact  from  which  the  fact  in 
Issue  would  be  presumed.  But  a  witness  must  answer  as 
to  the  fact  of  his  previous  conviction  for  felony.  Bn* 
March  11,  1872. 

Gal.Rep.Clt  71,  288;  129,  470. 

Prac.  Act,  sec.  408.    En.  April  29,  1861. 
Gal.Rep.Clt.  8,  249;  7,  186. 

Contempt:  Ante,  sees.  1209  et  seq. 

f  2066.  Right  of  witnesses  to  protection.  It  is  the  right 
of  a  witness  to  be  protected  from  irrelevant,  improper,  or 
insulting  questions,  and  from  harsh  or  insulting  demeanor; 
to  be  detained  only  so  long  as  the  interests  of  justice  re- 
quire it;  to  be  examined  only  as  to  matters  legal  and 
pertinent  to  the  issue.    En.  March  11, 1872. 

Cal.Rep.Clt.  71,  239;  76,  196;  116,  212. 

Compare  sec.  2044. 

Detention  of  witness — ^unreasonable,  constitutional  pro* 
hlbition  of:     See  Const  Cal.,  art  1,  sec  6. 

12067.  Witnesses  protected  from  arrest  when  attending 
or  going  or  returning.  B^very  person  who  has  been,  in  good 
faith,  served  with  a  subpoena  to  attend  as  a  witness  before 
a  court  judge,  commissioner,  referee,  or  other  person,  in 
a  case  where  the  disobedience  of  the  witness  may  be  pun- 
ished as  a  contempt,  is  exonerated  from  arrest  in  a  civil 
action  while  going  to  the  place  of  attendance,  necessarily 
remaining  there  and  returning  therefrom.  B^n.  March  VI- 
1872. 

Prac  Act  sec.  416.    En.  April  29,  1861. 

f  2068.  Arrest  to  be  made  voldi  and  party  making  arrest 
liable,  etc.  The  arrest  of  a  witness,  contrary  to  the  pre- 
ceding section,  is  void,  and  when  willfully  made,  is  a  con- 
tempt of  the  court;  and  the  person  making  it  is  responsi- 
ble to  the  witness  arrested  for  double  the  amount  of  the 
damages  which  may  be  assessed  against  him,  and  is  also 
liable  to  an  action  at  the  suit  of  the  party  serving  the  wit- 
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nesa  with  a  subpoena,  for  the  damages  sustained  by  him  in 
consequence  of  the  arrest.    En.  March  11,  1872. 

Prac.  Act,  sec.  416.    En.  April  29,  1851. 
Contempt  of  court:  Ante,  sees.  1209  et  seq. 

§  2069.  To  make  affidavit  If  arrested.  An  officer  is  not 
liable  to  the  party  for  making  the  arrest  in  ignorance  of 
the  facts  creating  the  exoneration,  but  is  liable  for  any 
subsequent  detention  of  the  party,  if  such  party  claim  the 
exemption  and  make  an  affidavit  stating; 

1.  That  he  has  been  served  with  a  subpoena  to  attend 
as  a  witness  before  a  court,  officer,  or  other  person,  speci- 
fying the  same,  the  place  of  attendance,  and  the  actioo 
or  proceeding  in  which  the  subpoena  was  issued;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  pro- 
curement, with  the  intention  of  avoiding  an  arrest; 

8.  That  he  is  at  the  time  going  to  the  place  of  attend* 
ance,  or  returning  therefrom,  or  remaining  there  in  obe> 
dience  to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging  the  witness  when  ar- 
rested.   En.  March  11,  1872. 

§2070.  Court  to  discharge  witness  from  arrest.  The 
court  or  officer  issuing  the  subpoena,  and  the  court  or  offi- 
cer before  whom  the  attendance  is  required,  may  discharge 
the  witness  from  an  arrest  made  in  violation  of  section  two 
thousand  and  sixty-seven.  If  the  court  have  adjourned 
before  the  arrest,  or  before  application  for  the  discharge* 
a  Judge  of  the  court  may  grant  the  discharge.  En.  Mareh 
11,  1872.    Am'd.  1880,  116. 
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TITLE   VI. 

OF    BVIDENCB    IN    PARTICULAR    CASES,    AND    MIS- 
CELLANEOUS AND  GENERAL  PROVISIONS. 

Chapter  I.    Evidence  In  Particular  Cases,  S§  2074-2079. 

n.    Proceedings  to  Perpetuate  Testimony,  §§  2083- 

2089. 
m.    Administration    of    Oaths    and    AfGlrmations, 

§§  2093-2097. 
IV.    General  Provisions,  Si  2101-2104. 


CHAPTER  L 

BVIDBNCB  IN  PARTICULAR  CASBS. 

2074.  An  offer  equlyalent  to  payment. 

2075.  Whoever  pays  entitled  to  receipt. 

2076.  Objections  to  tender  must  be  specified. 

2077.  Rules  for  construing  description  of  lands. 

2078.  Compromise  offer  of  no  ayail. 

2079.  In  action  for  divorce,  admission  not  sufficient. 


12074.  An  offer  equivalent  to  payment.  An  offer  in 
writing  to  pay  a  particular  sum  of  money,  or  to  deliver  a 
written  instrument  or  specific  personal  property,  is,  if  not 
accepted,  equivalent  to  the  actual  production  and  tender 
of  the  money,  instrument,  or  property.    En.  March  11, 1872. 

Cal.Rep.Oit.  90,  686;  137,  382. 

Offer  to  compromise:  Sees.  997,  ante,  2078,  post. 
Offer  of  performance:  See  Civ.  Code,  sees.  1486  et  seq. 

§  2075.  Whoever  pays  entitled  to  receipt.  Whoever  pays 
money,  or  delivers  an  instrument  or  property,  is  entitled 
to  a  receipt  therefor  from  the  person  to  whom  the  pay- 
ment or  delivery  is  made,  and  may  demand  a  proper  signa- 
ture to  such  receipt  as  a  condition  of  the  payment  or  de- 
livery.   En.  March  11,  1872. 

Debtor  entitled  to:  Civ.  Code,  sec.  1499. 

12076.  Objections  to  tender  must  be  specified.  The 
person  to  whom  a  tender  is  made,  must,  at  the  time,  sped- 
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fy  any  objectloii  he  may  have  to  the  money,  instroment, 
or  property,  or  he  must  be  deemed  to  have  waived  it;  and 
if  the  objection  be  to  the  amount  of  money,  the  terms  of 
the  instrument,  or  the  amount  or  kind  of  property,  he  miiat 
specify  the  amount,  terms,  or  kind  which  he  requires,  or 
be  precluded  from  objecting  afterward.   Bn.  March  11, 187S. 

Cal.Rep.Clt     67,    88;     79,    48;     89.  263;  119,  102;  12^  822; 
124,    89;  128,  213;  137,  288;  187,  882;  187.  883. 

Objections  must  be  stated:  Civ.  Code,  sec  1501. 

§  2077.  Rules  for  construing  description  of  lands.  Tlis 
following  are  the  rules  for  construing  the  descriptiTa  part 
of  a  conyeyance  of  real  property,  when  the  construction,  is 
doubtful  and  there  are  no  other  sufficient  ctrcmnstances  to 
determine  it: 

1.  Where  there  are  certain  definite  and  ascertained  par- 
ticulars in  the  description,  the  addition  of  others  which  are 
indefinite,  unknown,  or  false,  does  not  frustrate  the  con- 
veyance, but  it  is  to  be  construed  by  the  first  mentioned 
particulars. 

2.  When  permanent  and  ylsible  or  ascertained  bovniSa- 
ries  or  monuments  are  inconsistent  with  the  measurement, 
either  of  lines,  angles,  or  surfaces,  the  boundaries  or  monn- 
ments  are  iwramount 

3.  Between  different  measurements  which  are  incoiH 
sistent  with  each  other,  that  of  angles  is  paramount  to  that 
of  surfaces,  and  that  of  lines  paramount  to  both. 

4.  When  a  road,  or  stream  of  water  not  nayigable,  is  ths 
boundary,  the  rights  of  the  grantor  to  the  middle  of  the 
road  or  the  thread  of  the  stream  are  included  in  Uie  oon- 
veyance,  except  where  the  road  or  ihread  of  the  stream  Is 
held  under  another  title. 

5.  When  tide-water  is  the  boundary  the  rights-  of  the 
grantor  to  ordinary  high-water  mark  are  included  In  the 
conyeyance.  When  a  navigable  lake,  where  there  is  no 
tide,  is  the  boundary,  the  rights  of  the  grantor  to  low- 
water  mark,  are  included  in  the  conveyance. 

6.  When  the  description  refers  to  a  map,  and  that  refer- 
ence is  inconsistent  with  other  particulars.  It  controls 
them  if  it  appear  that  the  parties  acted  with  reference  to 
the  map;    otherwise,   the   map   is   subordinate   to  other 
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definite  and  ascertained  particulars.    En.  March  11,  1872. 

Anri'd.  1873-4,  890. 

Ca.l.Rep.Glt.  108.  186.      Snbd.  1  —  66,    86;  186.  821.    Siibd.  4- 
69.  206.      Subd.  6  —  69.  206. 

Constmctlon  of  Instruments,  generally:    Sees.  1859,  1860. 

§  2078.  Compromise  offer  of  no  avail.  An  offer  of  com- 
promise is  not  an  admission  that  anything  is  due.  En. 
M&rChi  11,  1872. 

Oa.l.Rep.Cit.  81.  406. 

Offer  to  compromise — after  suit  brought:  Sec.  997. 

S  2079.  In  action  for  divorce,  admission  not  sufficient. 
In  an  action  for  divorce  on  the  ground  of  adultery,  a  con- 
f  esaion  of  adultery,  whether  in  or  out  of  the  pleadings,  is 
not  of  itself  sufficient  to  justify  a  judgment  of  divorce. 
Sn«  March  11,  1872. 


CHAPTER  n. 
PROCBBDINGS  TO  PERPBTUATB  TBSTZMONT. 

t  208S.  Evidence  may  be  perpetuated. 

f  2084.  Manner  of  application  for  order. 

§  2085.  Notice  of  time  and  place  to  be  glren. 

§  2086.  Manner  of  taking  the  deposition. 

§  2087.  Papers  prima  facie  evidence. 

9  2088.  When  the  evidence  may  be  produced. 

9  2089.  Effect  of  the  deposition. 

§  2083.  Evidence  may  be  perpetuated.  The  testimony 
of  a  witness  may  be  taken  and  perpetuated  as  provided  in 
tills  chapter.    En.  March  11,  1872. 

Prac.  Act,  sec.  437.    En.  April  29,  1851.    Am'd.  1859,  219. 

§  2084.  Manner  of  application  for  order.  The  applicant 
xnust  produce  to  a  Judge  of  the  superior  court  a  petition, 
verified  by  the  oath  of  the  applicant,  stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action 
in  a  court  in  this  state,  and,  in  such  case,  the  names  of  the 
persons  whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect 
ilie  title  to  property  in  which  he  is  interested,  or  to  estab- 
llsli  marriage,  descent,  heirship,  or  any  other  matter  which 
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may  hereafter  become  material  to  establlah,  tboogb  no 
suit  may  at  the  time  be  anticipated,  or,  if  anticipated,  be 
may  not  know  the  parties  to  such  salt;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place 
of  residence,  and  a  general  outline  of  the  facts  expected  to 
be  proved.  The  judge  to  whom  such  petition  ia  presented 
must  make  an  order  allowing  the  examination,  and  desig- 
nating the  officer  before  whom  the  same  must  be  taken, 
and  prescribing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  and  reside  in  this  state,  most 
be  personally  served,  and  if  unknown,  such  notice  must  be 
served  on  the  clerk  of  the  county  where  the  property  to 
be  affected  by  such  evidence  is  situated,  or  the  Judge  mak- 
ing the  order  resides,  as  may  be  directed  by  him,  and  bj 
publication  thereof  in  some  newspaper,  to  be  designated 
by  the  judge,  for  the  same  period  required  for  the  publica- 
tion of  summons.  The  judge  must  also  designate  in  hu 
order  the  clerk  of  the  county  to  whom  the  deposition  mvit 
be  returned  when  taken.  £:n.  March  11,  1872.  AmU 
1873-4,  391;  1880,  116. 

Prac.  Act,  sec.  438.    En.  April  29,  1851.    Am'd.  1859,  219. 

CaLRep.Cit  37,  275. 

§  2085.  Notice  of  time  and  place  to  be  given.  The  per> 
son  appointed  by  the  judge  to  take  the  depositions  is 
authorized,  if  a  resident  of  this  state,  on  receiving  a  copr 
of  the  order  of  the  judge,  and  of  the  notice  prescribed  li 
the  last  section,  with  proof  of  its  personal  service  or  pub- 
lication; or,  if  a  resident  without  the  state,  on  receiviu; 
the  commission  mentioned  in  the  next  section,  with  proof 
of  like  service  of  publication  of  the  notice;  to  take  tbe 
deposition  of  the  witness  named  in  the  order  of  the  judge, 
or  in  the  commission,  or,  if  more  than  one  witness  is  tnos 
named,  of  such  of  them  as  appear  before  him,  at  the  tlmd 
designated,  and  the  taking  of  the  same  may  be  continued 
from  time  to  time.    En.  March  11,  1872.    Am'd.  1873-4,  392. 

Prac.  Act,  sec.  439.    En.  April  29,  1861.    Am'd.  1869,  219. 

§  2086.  Manner  of  taking  the  deposition.  The  examlsa- 
tion  must  be  by  question  and  answer,  and  if  the  testimony 
is  to  be  taken  in  another  state,  it  must  be  taken  upon  a 
commission  to  be  issued  by  the  judge  allowing  the  ex- 
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amination,  under  the  seal  of  the  court  of  which  he  is  Judge, 
and  upon  interrogatories,  to  be  settled  in  the  same  manner 
as  in  cases  of  depositions  taken  under  commission  in  pend- 
ing actions,  unless  the  parties  expectant,  if  known,  other- 
wise agree.  If  such  parties  are  unknown,  notice  of  the 
settlement  of  the  interrogatories  shall  be  published  in  some 
newspaper  for  such  time  as  the  judge  may  designate.  The 
deposition,  when  completed,  must  be  carefully  read  to  and 
subscribed  by  the  witness,  then  certified  by  the  oficer  or 
person  taking  the  same,  and  shall  then  be  sealed  up  and 
deliyered  or  transmitted  to  the  clerk  of  the  county  desig- 
nated in  the  order  of  the  Judge  allowing  the  examination, 
who  shall  file  the  same  when  received.  The  Judge  allow- 
ing the  examination  shall  file  with  the  clerk  the  order 
for  the  examination,  the  petition  on  which  the  same  was 
granted,  with  proof  of  service  of  the  order  and  notice.  En. 
March  11,  1872.    Am'd.  1873-4,  392. 

Prac.  Act,  sec.  440.    En.  April  29,  1851.    Am'd.  1859,  219. 

12087.  Papers  prima  facie  evidence.  The  petition  and 
order  and  papers  filed  by  the  Judge  as  provided  in  section 
two  thousand  and  eighty-six,  or  a  certified  copy  thereof, 
are  prima  facie  evidence  of  the  facts  stated  therein  to 
show  compliance  with  the  provisions  of  this  chapter.  En. 
liarch  11,  1872.    Am'd.  1873-4,  398. 

Prac.  Act,  sec.  441.    En.  April  29,  1851.    Am'd.  1859,  219. 

f  2088.  When  the  evidence  may  be  produced.  If  a  trial 
be  had  between  the  parties  named  in  the  petition  as  par- 
ties expectant,  or  their  successors  in  interest,  or  between 
any  parties  wherein  it  may  be  material  to  establish  the 
facts  which  such  depositions  prove,  or  tend  to  prove,  upon 
proof  of  the  death  or  insanity  of  the  witnesses,  or  that  they 
cannot  be  found,  or  are  unable,  by  reason  of  age  or  other 
infirmity,  to  give  their  testimony,  the  depositions  or  copies 
thereof  may  be  used  by  either  party,  subject  to  all  legal 
objections;  but  if  the  parties  attended  at  the  examination, 
no  objection  tx>  the  form  of  an  interrogatory  can  be  made 
at  the  trials  unless  the  same  was  stated  at  the  examination. 
En.  March  11»  1872.    Am'd.  1873-4,  398. 

Prac.  Act,  sec.  442.    En.  AprU  29,  1851.    Am'd.  1869,  219. 

CaLR«p.Clt  8,  128^ 
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§2089.  Effect  of  the  deposition.  The  deposition  to 
taken  and  read  in  evidence  has  the  same  effect  as  the  oral 
testimony  of  the  witness,  and  no  other,  and  erery  objec- 
tion to  the  witness  or  to  the  relevancy  of  any  qnestioa  pat 
to  him»  or  of  any  answer  given  by  him,  may  be  made  In 
the  same  manner  as  if  he  were  examined  orally  at  the 
trial.    En.  March  11,  1872. 


CHAPTER  HL 

ADMINISTRATION  OF  OATHS  AND  AFFIRICATIONS. 

9  2093.  Judicial  and  certain  offlcers  autborisad  to  administer  oetta. 

I  2094.  Form  of  ordinary  oath  to  a  witness. 

i  2095.  Form  may  be  Taried  to  suit  witness'  t)elief. 

§  2096.  Same. 

S  2097.  Any  person  who  prefers  it  may  declare  or  afflmi. 

(2093.  Judicial  and  certain  officers  authorized  to  atf* 
minister  oaths.  EiVery  court,  every  Judge  or  clerk  of  any 
court,  every  justice  and  every  notary  public,  and  everr 
officer  or  person  authorized  to  take  testimony  in  any  actios 
or  proceeding,  or  to  decide  upon  evidence,  has  power  to 
administer  oaths  or  affirmations.    Bn.  March  11,  1872. 

CalJlep.Glt.     56,  465;     5^.  580;     64,  269;  120,  169;  128,  420^ 

Prac.  Act,  sec.  443.    En.  April  29,  1851. 

Cal.Rep.Clt.  8,  97. 

Administration  of  oaths — ^by  whom:  Ante,  sec.  12S, 
subd.  7;  ante,  sec^  177,  subd.  4;  PoL  Code,  sees.  1028,  4103, 
4118. 

§  2094.  Form  of  ordinary  oath  to  a  witness.  An  oatli, 
or  affirmation,  in  an  action  or  proceeding,  may  be  admin* 
istered  as  follows,  the  person  who  swears,  or  affirms,  ex- 
pressing his  assent  when  addressed  in  the  following  fona: 
*'  You  do  solemnly  swear  (or  affirm,  as  the  case  may  be) 
that  the  evidence  you  shall  give  in  this  issue  (or  matter) 

pending  between and ,  shall  be  the  truth,  the 

whole  truth,  and  nothing  but  the  truth,  so  he^  yon  ciod." 
En.  March  11,  1G72.    Am'd.  1873-4,  393. 

Cal.Rep.Cit.  136,  387;  136,  521. 

9  2095.  Form  may  be  varied  to  suit  witness'  belief. 
Whcnover  the  court  before  which  a  person  is  off^ed  n  t 
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Tpritness  is  satisfied  that  he  has  a  peculiar  mode  of  swear- 
ins*  connected  with,  or  In  addition  to  the  usual  form  of 
administration,  which.  In  his  opinion,  is  more  solemn  or 
obllsatory,  the  court  may  in  its  discretion,  adopt  that 
mode.    £n.  March  U,  1872. 

CmlJtop.Clt.  99,  669. 

i  2096.  Same.  When  a  person  is  sworn  who  believes 
in  any  other  than  the  Christian  religion,  he  may  be  sworn 
according  to  the  peculiar  ceremonies  of  his  religion,  if 
tliere  be  any  such.    Eil  March  U,  1872. 

CaLRepXlt  99,  669. 

Prac.  Act,  sec.  444.    En.  April  29,  1861. 

i  2097.  Any  person  who  prefers  it  may  deolare  or  af- 
firm. Any  person  who  desires  it  may,  at  his  option,  in- 
stead of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  the  following 
form:  "Ton  do  solemnly  affirm  (or  declare)  that,"  etc., 
aa  in  section  two  thotisand  and  ninety-four.  Bn^  March  11, 
1S72. 

Prac.  Act»  sec.  445.     En.  April  29,  1851. 


CHAPTER   IV. 

GBNBRAL  PROVISIONS. 

I  2101.  Questions  of  fact,  how  tried. 

9  2102.  Questions  of  law  addressed  to  the  court* 

f  2108.  Questions  of  fact  by  court  or  referee. 

I  2104.  Moneys  paid  into  court. 

12101.  Questions  of  fact,  how  tried.  All  questions  of 
fact,  where  the  trial  is  by  Jury,  other  than  those  mentioned 
in  the  next  section,  are  to  be  decided  by  the  Jury,  and  all 
evidence  thereon  Is  to  be  addressed  to  them,  except  when 
otherwise  proTided  by  this  code.  En.  Marcn  11,  1872. 
Am'd.  1878^,  394. 

ESftect  of  evidence,  for  Jury:    Ante,  sec.  2061. 
Fraudulent  intent,  a  question  of,  fact:     Civ.  Code,  sec 
8442. 

Code  ClT.  Proc.~64. 


S9  2102-2104  GENERAL    PROVISIONS.  TU 

12102.  Questions  of  law  addressed  to  the  court.  AU 
questions  of  law,  including  the  admissibility  of  testimony, 
the  facts  preliminary  to  such  admission,  and  the  oonstroo- 
tion  of  statutes  and  other  writings,  and  other  rules  of  evi- 
dence, are  to  be  decided  by  the  court,  and  all  discossioiis 
of  law  addressed  to  it.  Whenever  the  knowledge  of  the 
court  is,  by  this  code,  made  evidence  of  a  fact,  the  court 
is  to  declare  such  knowledge  to  the  jury,  who  are  bound 
to  accept  it.    En.  March  11,  1872. 

Cal.Rep.Cit.  118,  626. 

Knowledge  of  the  court — scope  of  judicial  notice:  Ante, 
sec.  1875. 

§  2103.  Questions  of  fact  by  court  or  referee.  The  pro- 
visions contained  in  this  part  of  the  code  respecting  the 
evidence  on  a  trial  before  a  Jury,  are  equally  applicable 
on  the  trial  of  a  question  of  fact  before  a  court,  referee, 
or  other  officer.    En.  March  11,  1872. 

S  2104.  Moneys  paid  into  court.  Whenever  mon^a  are 
paid  into  or  deposited  in  court,  the  same  shall  be  delivered 
to  the  clerk  in  person,  or  to  such  of  his  deputies  as  shall 
be  specially  authorized  by  his  appointment  in  writing  to 
receive  the  same.  He  must,  unless  otherwise  directed  by 
law,  deposit  it  with  the  county  treasurer,  to  be  heid  by  him 
subject  to  the  order  of  the  court.  The  treasurer  shall  keep 
each  fund  distinct,  and  open  an  account  with  each.  Such 
appointment  shall  be  filed  with  the  county  treasurer,  who 
shall  exhibit  it,  and  give  to  each  person  applying  for  the 
same  a  certified  copy  of  the  same.  It  shall  be  in  force  HntU 
a  revocation  in  writing  is  filed  with  the  county  treasurer, 
who  shall  thereupon  write  "revoked,"  in  Ink  across  the 
face  of  the  appointment    En.  Stats.  1873-4,  394. 

Cal.Rep.Clt.  61,  110;  66,  806;  78,  269;  133,  682. 

Corresponding  provision:     Ante,  sec  673. 

The  foregoing  new  section,  and  many  of  the  foregoliig 
amendments  to  the  Code  of  Civil  Procedure,  are  taken 
from  "  An  act  to  amend  the  Code  of  Civil  Procedure,"  ap> 
proved  March  24,  1874;  amendments  1873-4,  379.  Tha 
amendatory  act  contained  two  other  sections,  in  reterence 
to  the  effect  of  the  new,  provisions,  as  follows: 

Repealing  clause — ^Rights  preserved. 
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Sec.  253.  All  proYlslons  of  law  inconsistent  with  the 
provisions  of  this  act  are  hereby  repealed;  but  no  rights 
acQuired,  or  proceedings  taken  under,  the  provisions  re- 
pealed shall  be  impaired,  or  in  any  manner  affected  by 
this  repeal;  and  whenever  a  limitation  or  period  of  time 
prescribed  by  such  repealed  provisions  for  acquiring  a 
rlslit  or  barring  a  remedy,  or  for  any  other  purpose,  has 
besun  to  run  before  this  act  takes  effect,  and  the  same  or 
any  other  limitation  is  prescribed  by  this  act,  the  time 
wbicb  shall  have  run  when  this  act  takes  effect  shall  be 
deemed  part  of  the  time  prescribed  by  this  act 

Sec.  254.  This  act  takes  effect  on  the  first  day  of  July, 
elsliteen  hundred  and  seventy-four. 
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APPEALS. 

An  act  to  provide  fbr  the  taking  of  appeals  from  Judg- 
ments or  orders  given  or  made  in  the  courts  existing 
on  and  before  the  first  day  of  January,  eighteen  hun- 
dred and  eighty.  [Approved  April  8,  1880,  Stats.  1880, 
p.  24  (Ban.  ed.,  p.  121).] 

The  purpose  of  the  act  sufficiently  appears  from  the 
title. 


BONDa 
An  act  to  facilitate  the  giving  of  bonds  required  by  law. 

i  1.     Incorporations  for  giving  bonds, 
i  2.     When  corporation  not  accepted. 
S  8.    Dnt7  of  insurance  commissioner. 

Incorporations  for  giving  bonds. 

Section  1.  Whenever  any  person  who  now  or  hereafter 
may  be  required  or  permitted  by  law  to  make,  execute, 
and  give  a  bond  or  undertaking,  with  one  or  more  sureties, 
conditioned  for  the  faithful  performance  of  any  duty,  or 
for  the  doing  or  not  doing  of  anything  in  said  bond  or  un- 
dertaking specified,  any  head  of  department,  board,  court. 
Judge,  officer,  or  other  person  who  is  now  or  shall  here- 
after be  required  to  approve  the  sufficiency  of  any  such 
bond  or  undertaking,  or  the  sureties  thereon,  may  accept 
as  sole  and  sufficient  surety  on  such  bond  or  undertaking 
any  corporation  Incorporated  under  the  laws  of  any  state 
of  the  United  States  for  the  purpose  of  making  or  guaran- 
teeing bonds  and  undertakings  required  by  law,  and  which 
shall  have  complied  with  all  the  requirements  of  the  laws 
of  this  state  regulating  the  admission  of  such  corporation 
to  transact  such  business  in  this  state;  and  all  such  cor- 
porations are  hereby  vested  with  full  power  and  authority 
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to  make  and  guarantee  such  bonds  and  nndertaldngs,  and 
shall  be  subject  to  all  the  liabilities  and  entitled  to  all  tto 
rights  of  natural  persons  sureties. 

.When  corporation  not  accepted. 

Sec.  2.  It  is  further  provided  that  the  guaranty  of  any 
such  company  shall  not  be  accepted  by  heads  of  depart- 
ments or  others,  as  provided  in  section  one  of  this  act. 
whenever  its  liabilities  shall  exceed  its  assets,  as  ascer- 
tained in  the  manner  provided  in  section  three  of  this  act. 

Duty  of  insurance  commissioner. 

Sec.  8.  Whenever  the  liabilities  of  any  snch  conxpany 
shall  exceed  Its  assets,  the  insurance  commissioner  shall 
require  the  deficiency  to  be  paid  up  within  sixty  days,  and 
if  it  is  not  so  paid  up,  then  he  shall  issue  a  certificats 
showing  the  extent  of  such  deficiency,  and  he  shall  publish 
the  same  once  a  week  for  three  weeks  in  a  daily  San  Fran- 
cisco paper,  and  thenceforth,  and  until  such  deficiency  is 
paid  up,  such  company  shall  not  do  business  under  the 
provisions  of  this  act.  And  in  estimating  the  condition 
of  any  such  company,  under  the  provisions  of  this  act,  the 
commissioner  shall  allow  as  assets  only  such  as  are  ai^ 
thorized  imder  existing  laws  at  the  time,  and  shall  chargs 
•as  liabilities,  in  addition  to  eighty  per  cent,  of  the  capital 
stock,  all  outstanding  indebtedness  of  the  company,  and 
a  premium  reserve  equal  to  fifty  per  centum  of  the  pre- 
miums charged  by  said  company  on  all  risks  then  in  forea 
Nothing  herein  contained  shall  apply  to  bonds  given  la 
criminal  cases. 

Sec.  4.  This  act  shall  take  effect  immediately.  £Ap> 
proved  Mnrch  12,  1885;  1885,  114.] 


COSTS. 


An  act  concerning  the  costs  in  civil  actions  for  servlag 

summonses  and  subpoQuas. 

Section  1.  In  all  civil  actions,  when  a  summons  or  aab- 
posna  is  served  by  a  person  other  than  the  sheriif,  the 
person  so  serving  shall  be  allowed  by  the  conrt  issnliitg 
the  process  such  sum  as  the  court  may  think  proper,  not 
exceeding  the  amount  allowed  sheriffs  by  law. 
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Sec.  2.  This  act  shall  take  effect  from  and  after  its 
passage.    [Approved  March  10,  1891;  Stats.  1891,  p.  56.] 

Act  concerning  costs  In  actions  of  libel  and  slander:  See 
post,  tiUe  Libel. 


COURTS. 

Supreme  court  commission  was  created  originally  by  the 
act  of  March  12,  1885.  It  consisted  of  three  members  to 
hold  for  four  years.  In  1889  the  commission  was  enlarged 
to  five  members  to  hold  for  two  years.  The  commission 
has  been  re-created  by  act  of  the  legislature  every  two 
years  since  that  time. 

The  commission  was  continued  by  the  act  of  March  18, 
1903:     Stats.  1903,  ch.  161. 

An  act  to  provide  that  in  all  cities  of  over  ten  thousand 
Inhabitants,  the  mayor,  or  other  chief  executive,  shall 
not  be  required  to  act  as  city  Judge,  or  ex  officio  Judge 
of  the  city  court,  or  as  Justice  of  the  peace;  to  provide 
tor  the  abolishment  of  such  city  court,  and  for  the 
transfer  of  the  business  and  properties  of  said  city 
court  to  the  Justice  of  the  peace  of  such  cities,  and  to 
require  such  justice  to  finish  such  business,  and  to 
repeal  all  special  acts  in  conflict  herewith. 

I  1.     Duties  of  mayor. 

I  2.     Transfer  of  books,  etc.,  to  justice. 

Duties  of  mayor. 

Section  1.  In  cities  of  over  ten  thousand  inhabitants, 
the  mayor,  or  other  chief  executive  thereof,  shall  not  be 
reqtuired  to  act  as  Justice  of  the  peace,  or  to  hold  a  city 
court,  or  to  act  as  ex  officio  city  judge,  or  to  perform  any 
of  the  duties  of  Judge  of  the  city  courts;  and  all  city  courts 
created  by  law  to  be  held  by  such  mayor,  or  other  chief 
executive  of  such  cities,  are  hereby  abolished. 

Transfer  of  books,  etc.,  to  Justice  of  the  peace. 

Sec.  2.  All  books,  dockets,  files,  documents,  papers,  and 
properties  of  every  kind  whatsoever  belonging  to  such  city 
court,  shall  be  transferred  to  the  Justice  of  the  peace  of 
said  city,  provided  for  by  law,  to  hold  the  police  court  of 
such  city,  or  if  there  be  no  such  police  court  therein,  then 
to  such  Justice  of  the  peace  therein  as  may  be  designated 
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for  such  purpose  by  the  mayor  thereof;  and  snch  justicd 
of  the  peace  shall  have  jurisdiction  of  all  matters  hereto 
fore  brought  in  such  city  court,  or  of  whicli  said  dty 
court  had  Jurisdiction;  and  it  shall  be  his  duty  to  collect 
all  fines  and  charges  required  by  law  to  be  collected  by 
such  city  court,  and  to  accoimt  for  and  pay  the  same  oTer 
to  the  treasurer  of  said  city  in  the  same  manner,  and  at 
the  same  times  and  under  such  terms  and  conditions,  ts 
heretofore  required  of  and  by  said  city  court  Said  justice 
of  the  peace  shall  complete  all  such  unfinished  business  u 
may  be  transferred  to  him  from  said  city  court  nnder  tbe 
provisions  hereof,  in  the  same  manner  as  heretofbre  re> 
quired  of  said  city  court. 

Sec.  3.  The  provisions  of  all  acts  and  every  special  act 
of  the  legislature  which  conflict  in  any  wise  witli  this  act 
are  each  and  every  one  hereby  repealed. 

Sec.  4.  This  act  shall  take  effect  and  be  In  force  at 
once  after  its  passage.  [Approved  March  8, 1887;  1887,51.] 

An  act  to  confer  upon  the  superior  court  of  eacii  comLtr. 
and  the  judge  thereof,  the  powers  heretofore  possessed 
by  the  district,  county,  and  probate  courts  of  sack 
county,  and  the  judges  thereof.  [Approved  Apxll  3, 
1880;  Stats.  1880,  p.  23  (Ban.  ed.,  115).] 

The  object  of  this  act  sufficiently  appears  from  Its  title. 

An  act  authorizing  the  judges  of  the  superior  court  li 
all  counties,  and  cities  and  counties,  having  a  popula- 
tion of  two  hundred  thousand  inhabitants  and  orer,  to 
appoint  a  secretary. 

Section  1.  In  all  counties,  and  cities  and  counties,  hMf- 
tng  a  population  of  two  hundred  thousand  inhabitants  and 
over,  the  judges  of  the  superior  court  in  such  counties,  and 
cities  and  counties,  may  appoint  a  secretary,  who  sbaO 
receive  a  salary  of  one  hundred  and  fifty  ($150)  dollars  per 
month,  and  hold  office  at  their  pleasure,  and  shall  perfona 
such  duties  as  may  be  required  of  him  by  the  court  or  tlifi 
judges  thereof.  Said  salary  shall  be  audited,  allowed,  and 
paid  out  of  the  general  fund  of  such  counties,  and  citfeB 
and  counties. 

Sec.  2.  This  act  shall  take  effect  from  and  after  its 
passage.    [Approved  March  26,  1895;  Stats.  1895,  98.] 
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An  act  to  proTide  one  additional  Judge  of  the  enperlor 
court  of  the  county  of  Alameda.  [Approved  February 
13,  1893;  Stats.  1893,  3.] 

An  act  to  provide  one  additional  Judge  of  the  superior 
court  of  the  county  of  Alameda.    [Approved  March  14, 
1901;  Stats.  1901,  295.] 
This  act  increased  the  number  of  Judges  from  four  to 

five. 

An  act  to  increase  the  number  of  Judges  of  the  superior 
court  of  the  county  of  Fresno,  state  of  California,  and 
for  the  appointment  of  an  additional  Judge.  [Approved 
March  8,  1887;  Stats.  1887,  p.  57.] 

An  act  to  facilitate  the  disposition  of  business  in  the  su- 
perior court  of  Fresno  County,  by  the  appointment  and 
election  of  a  third  Judge  of  said  court.  [Act  approved 
March  10,  1893;  .Stats.  1893,  p.  125.] 

An  act  to  reduce  the  ntunber  of  Judges  of  the  superior 
court  of  the  county  of  Fresno  from  three  to  two.  [Ap- 
proved March  26,  1895;  Stats.  1895,  p.  156.] 

An  act  to  provide  for  the  appointment  and  election  of  one 
additional  Judge  for  the  county  of  Humboldt.  [Ap- 
proved March  8,  1895;  Stats.  1895,  p.  27.] 

An  act  to  increase  the  number  of  Judges  of  the  superior 
court  of  the  county  of  Los  Angeles,  state  of  California, 
and  for  the  appointment  of  such  additional  Judges.   [Ap- 
proved March  11,  1889;  Stats.  1889,  p.  130.] 
This  act  increased  the  number  of  Judges  in  Los  Angeles 
County  from  four  to  six. 

In  1887  the  legislature  increased  the  number  of  Judges 
in  Los  Angeles  from  two  to  four.    [Stats.  1887,  p.  7.] 

An  act  to  provide  an  additional  Judge  of  the  superior  court 
for  the  county  of  Mono.     [Stats.  1880,  p.  99.] 
This  act  was  repealed  March  9, 1883.    [Stats.  1883,  p.  62.] 

An  act  to  provide  one  additional  Judge  of  the  superior 
court  of  Mono  County.  [Approved  February  17,  1903; 
Stats.  1903,  ch.  28.] 

An  act  to  provide  one  additional  Judge  of  the  superior 
court  of  the  county  of  Sacramento.  [Approved  March 
12,  1895;  Stats.  1895,  p.  48.] 
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An  act  to  provide  an  additional  Jadge  of  the  evperlor 
court  of  the  county  of  San  Bernardino.  [Apprared 
March  5,  1887;  Stats.  1887,  p.  19.] 

An  act  to  increase  the  number  of  judges  of  the  superior 
court  of  the  county  of  San  Diego,  state  of  California, 
and  for  the  appointment  of  such  additional  judges.  LAp> 
proved  February  8,  1889;  Stats.  1889,  p.  5.] 
This  act  increased  the  number  of  Judges  from  one  to 
three.    The  act  of  March  5,  1895,  (Stats.  1895,  p.  24) ;  after- 
wards reduced  the  number  of  judges  to  two. 

An  act  providing  for  an  additional  superior  Judge  tor  the 
county  of  San  Luis  ObisxK),  and  providing  for  liis  ap- 
pointment and  salary.     [Approved  February  8»    188:^; 
Stats.  1889,  p.  6.] 
This  act  increased  the  number  of  Judges  from  one  to 

two.    By  the  act  of  1889,  p.  333,  approved  March  19,  18S9. 

the  number  was  reduced  to  one. 

An  act  to  increase  the  number  of  Judges  of  the  superior 
court  of  the  county  of  Santa  Clara,  and  to  provide  for 
the  appointment  of  an  additional  Judge.  [  Approve  i 
February  16,  1897;  Stats.  1897,  p.  7.  In  effect  imme- 
diately.] 
This  act  increased  the  number  of  Judges  from  one  to  two. 

An  act  providing  for  the  election  or  appointment  of  a  seps- 
rate  judge  of  the  superior  court  for  each  of  the  coim- 
ties  of  Yuba  and  Sutter,  and  fixing  and  providing  for 
the  payment  of  the  salary  of  each  of  such  Judges.  [Ap- 
proved March  2,  1897;  Stats.  1897,  p.  48.] 

A  bill  to  increase  the  number  of  Judges  of  the  superior 
court  of  the  county  of  Tulare,  and  to  provide  for  the 
appointment  of  an  additional  Judge.    [Approved  March 
10,  1891;  Stats.  1891,  p.  61.] 
This  act  increased  the  number  of  Judges  from  one  to 
two.    Afterwards,  by  the  act  of  March  26,  1896;  the  num- 
ber was  reduced  to  one.    [Stats.  1895»  p.  128.] 
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BSTATES  OF  DBCEASED  PERSONS. 


9  1.    Right  to  collect  deposit. 
%  2.    Power  of  l>ank. 


act  to  amend  an  act  entitled  "An  act  to  authorize  the 
husband  or  wife,  or  next  of  kin,  of  a  deceased  person* 
to  collect  and  receive  of  any  savings  bank  any  deposit 
In  such  bank,  when  the  same  does  not  exceed  the  sum 
of  three  hundred  dollars/'  approved  February  18,  1874. 

[Stats.  1895,  82.] 

Section  1.  Section  one  of  said  act  Is  hereby  amended 
flo  as  to  read  as  follows: 

Section  1.  The  surviving  busband  or  wife  of  any  de- 
ceased person,  or  if  no  husband  or  wife  be  living,  then  the 
next  of  kin  of  such  decedent,  may,  without  procuring  let- 
ters of  administration,  collect  of  any  bank  any  sum  which 
said  deceased  may  have  left  on  deposit  in  such  bank  at  the 
time  of  his  or  her  death;  provided,  said  deposit  shall  not 
exceed  the  sum  of  five  hundred  dollars. 

Sec.  2.  Section  two  of  said  act  is  hereby  amended  so  as 
to  read  as  follows: 

Section  2.  Any  bank,  upon  receiving  an  affidavit  stat- 
ing that  said  depositor  is  dead,  and  that  affiant  is  the  sur- 
viving husband  or  wife,  as  the  case  may  be,  or  stating  that 
said  decedent  left  no  husband  or  wife,  and  that  affiant  is 
next  of  kin  of  said  decedent,  and  entitled  to  distribution, 
and  that  the  whole  amount  that  decedent  left  on  deposit 
in  any  and  all  banks  of  deposit  in  this  state  does  not  ex- 
ceed the  sum  of  five  hundred  dollars,  may  pay  to  said 
affiant  any  deposit  of  said  decedent,  if  the  same  does  not 
exceed  the  sum  of  five  hundred  dollars,  and  the  receipt  of 
such  affiant  shall  be  a  sufficient  acquittance  therefor. 

Sec.  3.  Any  person  who  shall  make  a  false  affidavit  In 
regard  to  the  matters  specified  in  this  act,  shall  be  deemed 
to  be  guilty  of  perjury. 

Sec.  4.  This  act  shall  take  effect  from  and  after  its 
I>assage. 

[Became  a  law,  under  constitutional  provision,  without 
governor's  approval,  March  8,  1895.  The  original  act 
was  the  same  except  that  the  amount  was  $800.] 
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Aji  act  Bupplementary  to  an  act  entitled  an  act  to  regalata 
the  settlement  of  the  estates  of  deceased  penoiti, 
passed  14a7  first,  eighteen  hundred  and  fiftj-one. 

Section  1.  When  it  shall  appear,  upon  the  settlement  d 
the  accounts  of  any  executor  or  administrator,  that  deiits 
against  the  deceased  have  been  paid  without  the  affidavit 
and  allowance  prescribed  by  section  one  hundred  and 
thirty-one  of  the  act  to  which  this  act  is  supplementary, 
and  it  shall  be  proven  by  competent  evidence  to  tlie  satis- 
faction of  the  probate  courts  that  such  debts  were  jusUj 
due,  were  paid  in  good  faith,  that  the  amount  paid  was  the 
true  amount  of  such  indebtedness  over  and  aboTe  all  pv- 
ments  of  set-offs,  and  that  the  estate  is  solvent,  it  shall  be 
the  duty  of  the  said  court  to  allow  the  said  sums  ao  paM 
in  the  settlement  of  said  accounts. 

Sec.  2.  TMs  act  shall  go  into  effect  from  and  after  its 
passage.    [Approved  March  30,  1872;  1871-2,  696.] 

This  act  was  superseded  by  section  1632  of  the  Code  of 
Civil  Procedure,  ante. 

An  act  authorizing  certain  corporations  to  act  as  executor 
and  in  other  capacities,  and  to  provide  for  and  regiilats 
the  administration  of  trusts  by  such  corporations. 

[Approved  April  6,  1891;    Stats.  1891,  p.  490;   amondei 

1897,  p.  424;  1903,  p.  244.] 

I   1.  What  corporations  may  act  as  executor. 

S    2.  Deposits  made  with  corporation. 

5    3.  Public  administrator  may  make  deposits. 

S    4.  Court  may  order  deposit  and  reduce  bondfl* 

§    5.  Responsible  for  investments. 

S    6.  Interest. 

S    7.  Deposit  of  bonds  with  state  treasurer. 

§8.  May  mortgage  real  estate. 

§    9.  Deposit,  increase,  and  decrease  oU 

§  10.  Abstracts  of  title. 

$  11.  Certificate  of  authority. 

§  12.  Semi-annual  statement. 

1 13.  Verification  of  statement. 

1 14.  Duty  of  bank  commissioner*. 
§  15.  No  section. 

§  16.  Administering  oaths  and  examining  witnesses. 

$17.  Duty  when  corporation  violates  law. 

§  18.  False  statement  revokes  authority. 

S  19.  Retirement  from  business. 

Section  1.    Any  corporation  which  has  or  shall  be  Ifr 
corporated  under  the  general  incorporation  laws  of  thJa 
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state,  authorized  by  its  articles  of  incorporation  to  act  as 
executor,  administrator,  guardian,  assignee,  receiver,  de- 
positary, or  trustee,  and  having  a  paid-up  capital  of  not 
less  than  two  hundred  and  fifty  thousand  dollars,  of  which 
one  hundred  thousand  dollars  shall  have  been  actually  paid 
In,  in  cash,  may  be  appointed  to  act  in  such  capacity  in 
like  manner  as  Individuals.     In  all  cases  in  which  it  is 

• 

required  that  an  executor,  administrator,  guardian,  as- 
signee, receiver,  depositary,  or  trustee,  shall  qualify  by 
taking  and  subscribing  an  oath,  or  in  which  an  affidavit  is 
required,  it  shall  be  a  sufficient  qualification  by  such  cor- 
poration if  such  oath  shall  be  taken  and  subscribed  or  such 
affidavit  made  by  the  president  or  secretary  or  manager 
thereof,  and  such  officer  shall  be  liable  for  the  failure  of 
such  corporation  to  perform  any  of  the  duties  required 
by  law  to  be  performed  by  individuals  acting  in  like  capa- 
city and  subject  to  like  penalties;  and  such  corporation 
shall  be  liable  for  such  failure  to  the  full  amount  of  its 
capital  stock;  provided,  any  such  appointment  as  guardian 
shall  apply  to  the  estate  only,  and  not  to  the  person.  Such 
corporations  shall  be  entitled  to  and  shall  be  allowed 
proper  compensation  for  all  the  services  performed  by 
them  under  the  foregoing  provisions  of  this  act;  but  such 
compensation  shall  not  exceed  that  allowed  to  natural  per- 
sons for  like  services. 

Sec  2.  Any  court,  having  appointed  and  having  Juris- 
diction of  any  executor,  administrator,  guardian,  assignee, 
receiver,  depositary,  or  trustee,  upon  the  application  of 
such  officer  or  trustee,  or  upon  the  application  of  any 
person  having  an  interest  In  the  estate  administered  by 
such  officer  or  trustee,  after  notice  to  the  other  parties  in 
interest,  as  the  court  may  direct,  and  after  a  hearing  upon 
snch  application,  may  order  such  officer  or  trustee  to  de- 
posit any  moneys  then  in  his  hands,  or  which  may  come 
into  his  hands  thereafter,  and  until  the  further  order  of 
said  court,  with  any  such  corporation,  and  upon  deposit  of 
such  money  and  its  receipt  and  acceptance  by  such  cor- 
poration the  said  officer  or  trustee  shall  be  discharged 
from  further  care  or  responsibility  therefor.  Such  deposits 
shall  be  paid  out  only  upon  the  orders  of  said  court 

Sec.  3.  And  it  shall  be  lawful  for  any  public  adminis- 
trator to  deposit  with  any  such  corporation  doing  business 

Code  ClT.  Proc.— 66. 


770  APPENDIX. 

in  the  county  or  city  and  county,  in  which  he  is  acting  as 
such  administrator  any  and  all  moneys  of  any  estate  upon 
which  he  is  administering,  not  required  for  the  current 
expenses  of  the  administration.  And  such  dq>osit8  shall 
relieve  the  public  administrator  from  depositing  with  the 
county  treasurer  the  moneys  so  deposited  with  such  oor 
poratlon.  Moneys  deposited  by  a  public  administrator  may 
be  drawn  upon  the  order  of  such  administrator,  counter 
signed  by  a  Judge  of  a  superior  court,  when  required  for 
the  purpose  of  administration  or  otherwise. 

Sec.  4.  Whenever,  in  the  judgment  of  any  court  having 
lurlsdiction  of  any  estate  in  process  of  administration  I17 
any  executor,  administrator,  guardian,  assignee,  receiver, 
depositary,  or  trustee,  the  bond  required  by  law  of  such 
officer  shall  seem  burdensome  or  excessive,  upon  applica- 
tion of  such  officer  or  trustee,  -and  after  such  notice  to 
the  parties  in  interest,  as  the  court  shall  direct,  and  after 
a  hearing  on  such  application,  the  said  court  may  order 
the  said  officer  or  trustee  to  deposit  with  any  such  cor- 
poration, for  safe  keeping,  such  portion  or  all  of  the  pe^ 
sonal  assets  of  said  estate  as  it  shall  deem  proper;  and 
thereupon  said  court  shall,  by  an  order  of  record,  reduce 
the  bond  to  be  given  or  theretofore  given  by  such  officer 
or  trustees,  so  as  to  cover  only  the  estate  remaining  in 
the  hands  of  said  officer  or  trustee;  and  the  property  as 
deposited  shall  thereupon  be  held  by  said  corporation, 
under  the  orders  and  directions  of  said  court.  Any  conrl 
having  jurisdiction  of  an  estate  being  administered  by  a 
public  administrator  may  direct  such  public  administrator 
to  deposit  all  or  any  part  of  the  moneys  of  the  estate  not 
required  for  the  current  expenses  of  the  administration, 
with  any  such  corporation  doing  business  in  the  county  or 
city  and  county  where  such  public  administrator  la  acting. 

Sec.  5.  Such  corporations  shall  not  be  required  to  give 
any  bond  or  security  in  case  of  any  appointment  herein- 
before provided  for,  except  as  hereinafter  provided,  bnt 
shall  be  responsible  for  all  investments  which  shall  be 
made  by  it  of  the  funds  wMch  may  be  intrusted  to  it  for 
Investment  by  such  court,  and  shall  be  further  liable  is 
natural  persons  in  like  positions  now  are,  and  as  herein- 
after provided.  The  amount  of  money  which  any  such 
corporation  shall  have  on  deposit  at  any  time  shall  not 
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exceed  ten  times  the  amount  of  its  paid-up  capital  and 
surplus,  and  its  outstanding  loans  shall  not  at  any  time 
exceed  said  amount. 

Sec.  6.  Such  corporations  shall  pay  interest  upon  all 
moneys  held  by  them  by  virtue  of  this  act,  at  such  rate  as 
may  be  agreed  upon  at  the  time  of  its  acceptance  of  any 
such  appointment,  or  as  shall  be  provided  by  the  order  of 
the  court. 

Sec.  7.  Each  corporation,  'before  accepting  any  such 
appointment  or  deposit,  shall  deposit  with  the  treasurer 
of  state,  for  the  benefit  of  the  creditors  of  said  corpora- 
tion, the  sum  of  one  hundred  thousand  dollars  ( $100,000.00) » 
in  bonds  of  the  United  States,  or  municipal  bonds  of  this 
state,  or  of  any  county,  or  city,  or  school  district  thereof, 
or  In  mortgages  on  improved  and  productive  real  estate  in 
this  state,  being  first  liens  thereon,  and  the  real  estate 
being  worth  at  least  twice  the  amount  loaned  thereon. 
The  bonds  and  securities  so  deposited  may  be  exchanged 
from  time  to  time  for  other  securities,  receivable  as  afore- 
said. Said  bonds  of  the  United  States,  or  municipal  bonds 
of  this  state,  or  of  any  county,  city,  or  school  district 
thereof,  to  be  registered  in  the  name  of  said  treasurer, 
officially,  aud  all  said  securities  to  be  subject  to  sale  and 
transfer,  and  to  the  disposal  of  the  proceeds  by  said  treas- 
urer, only  on  the  order  of  a  court  of  competent  Jurisdiction, 
and  as  hereinafter  provided.  [Amendment,  approved  April 
1,  1897;  Stats.  1897,  p.  424.] 

Sec.  8.  Any  such  corporation,  having  a  paid-up  capital 
in  excess  of  two  hundred  and  fifty  thousand  dollars,  may 
be  permitted  by  the  board  of  bank  commissioners  to  mort- 
gage any  improved  and  productive  real  estate  owned  by 
it.  in  excess  of  said  amount,  to  the  treasurer  of  state,  for 
such  sum  as  the  said  board  may  determine;  and  such  mort- 
gage may  be  deposited  with  said  treasurer,  and,  when  so 
deposited,  it  shall  be  Included  in  the  amount  of  securities, 
hereina'bove  required  to  be  deposited  with  said  treasurer 
for  the  benefit  of  the  creditors  of  said  cori>oration. 

Sec.  9.  So  long  as  the  corporation  so  depositing  shall 
continue  solvent,  such  corporation  shall  be  permitted  to 
receive  from  said  treasurer  the  interest  or  dividends  on 
said  deposit;  provided,  however,  that  when  it  shall  appear 
to  the  board  of  bank  commissioners,  from  the  semi-annual 
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report  of  any  sucli  corporation,  that  the  yalue  of  the  pei^ 
sonal  property  and  cash  held  and  possessed  by  such  cor- 
poration, by  virtue  of  the  provisions  of  this  act  and  any 
amendment  thereof,  exceeds  ten  times  the  amount  of  the 
deposit  aforesaid,  said  board  shall  require  said  corporation 
to  forthwith  increase  its  said  deposit  to  the  sum  of  five 
hundred  thousand  dollars  in  such  securities.  And  when- 
ever it  shall  appear  to  said  board  that  the  amount  of  per^ 
sonal  property  and  cash  so  held  by  any  such  corporation 
has  been  reduced  below  ten  times  the  value  of  Its  originat 
deposit  above  provided  for,  and  said  corporation  la  not  in 
any  default  in  its  duties  and  obligations  hereunder,  they 
shall  allow  such  corporation  to  reduce  its  said  deposit  to 
the  sum  of  two  hundred  thousand  dollars,  by  the  with- 
drawal of  such  additional  deposit,  until  such  time  as  an 
increase  in  its  holdings  shall  again  require  an  additional 
deposit,  as  hereinbefore  provided. 

Sec.  10.  When  any  part  of  such  deposit  is  made  in 
bonds  and  mortgages,  it  shall  be  accompanied  by  fall  ab- 
stracts of  titles  and  searches,  and  shall  be  examined  and 
approved  by  or  under  the  direction  of  the  said  board.  The 
fees  for  an  examination  of  title  by  counsel,  to  be  paid  by 
the  corporation  making  the  deposit,  shall  not  exceed 
twenty  dollars  for  each  mortgage,  and  the  fee  for  eacb 
appraiser,  not  exceeding  two,  besides  expenses,  shall  be 
five  dollars  for  each  mortgage. 

Sec.  11.  It  shall  not  be  lawful  for  any  such  corporation 
to  accept  any  trust  or  deposit,  as  hereinbefore  provided, 
after  the  passage  of  this  act  without  first  procuring  from 
the  board  of  bank  commissioners  a  certificate  of  authority, 
stating  that  such  corporation  has  complied  with  the  re- 
quirements of  this  act  in  respect  to  such  deposit. 

Sec.  12.  Such  corporation  shall  file  with  the  said  board 
of  bank  commissioners,  during  the  months  of  January  and 
July  of  each  year,  a  statement,  under  oath,  of  the  condition 
of  such  corporation  at  the  close  of  business  on  the  thirty- 
first  day  of  December  and  the  thirtieth  day  of  June,  re* 
spectively,  next  preceding,  showing  its  financial  condition. 
Also,  a  list  and  brief  description  of  the  trusts  held  by  such 
corporation,  the  source  of  the  appointment  thereto,  and  the 
amount  of  real  and  personal  estate  held  by  such  corpors- 
tion  by  virtue  thereof,  except  that  mere  mortgage  trusts, 
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^rlierein  no  action  has  been  taken  by  such  corporation, 
sliall  not  be  included  In  such  statement  The  said  state- 
ment shall  also  be  in  such  form,  and  contain  such  reports, 
returns,  and  information,  as  to  the  affairs,  business,  condi- 
tion, and  resources  of  the  corporation,  as  the  said  board 
may  from  time  to  time  prescribe  and  require. 

Sec.  13.  Such  statement  shall  be  verified  by  the  affi- 
davit of  one  of  the  managing  officers  and  two  of  the  direct- 
ors or  trustees  of  such  corporation,  who  shall  also  state 
in  such  affidavit  that  they  have  examined  the  assets  and 
books  of  such  corporation  for  the  purpose  of  making  such 
statement  Any  false  swearing  in  regard  to  such  state- 
ment shall  be  deemed  perjury,  and  shall  be  subject  to  the 
punishment  prescribed  by  law  for  such  offense. 

Sec.  14.  The  said  board  of  bank  commissioners  are 
hereby  authorized  and  empowered  to  address  any  inquiries 
to  any  such  corporation,  or  the  officers  thereof,  in  relation 
to  its  doings  and  conditions,  or  any  other  matter  connected 
with  its  affairs;  and  it  shall  be  the  duty  of  any  such  cor- 
poration or  person  so  addressed  to  promptly  reply,  in 
writing,  to  such  inquiries;  and  they  may  also  require  re- 
ports from  any  such  corporation  at  any  time  they  may 
deem  desirable.  It  shall  be  the  duty  of  one  or  more  of 
the  bank  commissioners,  as  designated  by  the  commission- 
ers, annually,  or  as  often  as  in  their  Judgment  they  may 
deem  it  necessary,  without  previous  notice,  to  visit  and  to 
make  personal  examination  of  the  solvency  of  any  such 
corporation,  its  ability  to  fulfill  all  its  obligations,  and 
report  its  condition  to  the  attorney-general  as  soon  as  may 
be  after  such  examination. 

Sec  16.  Such  commissioners  shall  have  power  to  ad- 
minister an  oath  to  any  person  whose  testimony  may  be 
required  on  any  such  examination,  and  to  compel  the 
appearance  and  attendance  of  any  such  person,  for  the 
purpose  of  examination,  by  summons,  subpoena,  or  attach- 
ment, in  the  manner  now  authorized  in  respect  to  the 
attendance  of  persons  as  witnesses  in  courts  of  record  in 
this  state;  and  all  books  and  papers  which  may  be  deemed 
necessary  to  examine  by  the  commissioners  shall  be  pro- 
duced, and  their  production  may  be  compelled  in  like 
manner. 

Sec.  17.    Whenever  it  shall  appear  to  the  board  of  bank 
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commissioners,  from  any  such  examination  or  report,  that 
any  such  corporation  has  committed  any  yiolation  of  law, 
or  is  conducting  ita  business  in  an  unsafe  or  unanthoriied 
manner,  they  shall,  by  an  order  under  their  hands,  direct 
the  discontinuance  of  such  illegal  and  unsafe  or  nnanthor- 
ized  practice,  and  strict  conformity  with  the  requirements 
of  the  law,  and  with  safety  and  security  in  its  transactions; 
and  whenever  any  such  cori>oration  sliall  refuse  or  neglect 
to  make  any  such  report  as  hereinbefore  required  or  to 
comply  with  any  such  order  as  aforesaid,  or  whenerer  it 
shall  appear  to  the  said  board  that  it  Is  unsafe  or  inexpe- 
dient for  any  such  corporation  to  continue  to  tiansad 
business,  they  shall  communicate  the  facts  to  the  attorney- 
general,  who  shall  thereupon  institute  such  proceedingi 
against  the  corporation  as  the  nature  of  the  case  may  re- 
quire. 

Sec.  18.  If  the  board  of  bank  commissioners  shall  nt 
any  time  have  satisfactory  evidence  that  any  semi-annual 
statement  or  other  report  required  or  authorized  by  this 
act,  made  or  to  be  made  by  any  officer  or  officers  of  sock 
corporation,  is  false,  it  shidl  be  the  duty  of  the  said  board 
to  immediately  revoke  the  certificate  of  authority  granted 
on  behalf  of  such  corporation  and  mail  a  copy  of  such 
revocation  to  said  corporation  and  to  the  clerk  of  every 
court  of  record  in  this  state.  Such  revocation  shall  not  be 
set  aside  until  satisfactory  evidence  shall  be  given  to  said 
board  of  bank  commissioners  that  such  corporation  la  in 
substance  and  in  fact  in  the  condition  set  forth  in  sock 
statement  or  report,  and  that  all  the  requirements  of  this 
act  have  been  complied  with.  Such  revocation  shall  be 
sufficient  cause  for  the  removal  of  such  corporation  tram 
any  appointment  held  by  it  under  the  provisions  of  this 
act. 

Sec.  19.  Any  corporation  which  desires  to  retire  trom 
business  under  this  act  shall  furnish  to  the  board  of  bsnk 
commissioners  satisfactory  evidence  of  ita  release  aad 
discharge  from  all  the  obligations  and  trusts  hereinbefore 
provided  for;  whereupon  they  shall  revoke  their  certificate 
to  such  corporation,  and  thereupon  the  treasurer  of  state 
shall  return  to  said  corporation  all  its  securities. 

Sec.  20.  All  laws  and  parts  of  laws  in  conflict  with  tbt 
provisions  of  this  act  are  hereby  repealed. 
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Sec.  21.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Sec.  22.  Any  corporation  exercising  the  powers  and 
performing  the  duties  provided  for  in  said  act,  shall  keep 
inviolate  all  communications  confidentially  made  to  it 
touching  the  existence,  condition,  management,  and  ad- 
minis  tratio4  of  any  trusts  confided  to  it;  and  no  creditor 
or  stockholder  of  any  such  corporation  shall  be  entitled 
to  disclosure  of  any  such  communication;  provided,  how- 
ever, that  the  president,  manager  and  secretary  of  such 
corporation  shall  be  entitled  to  knowledge  of  such  com- 
munication; and  provided  further,  that  in  any  suit  or 
proceeding  touching  the  existence,  condition,  management 
or  administration  of  such  trust,  the  court  wherein  the 
same  is  pending  may  require  disclosure  of  any  such  com- 
munication. [New  section  approved  March  20, 1903;  Stats. 
1903,  244.    In  effect  on  passage.]    '' 


INTERPRETERS. 

An  act  to  authorize  the  appointment  of  an  Interpreter  of 
the  Italian  language  and  dialects,  in  criminal  proceed- 
ings, in  cities,  and  cities  and  counties,  of  one  hundred 
thousand  inhabitants. 

[Approved  March  12,  1885;  Stats.  1885,  p.  112.    Amended 

1895,  37.] 

This  act  provided  for  the  manner  of  appointment  of  in- 
terpreters of  the  Italian  language  in  cities  and  cities  and 
counties  of  the  above  class  and  prescribed  their  qualifica- 
tions. It  provided  that  they  should  receive  a  salary  of 
fifteen  hundred  dollars  per  annum,  payable  out  of  the 
general  fund.  It  did  not  repeal  any  act  in  force  for  the 
api>ointment  of  interpreters,  except  in  so  far  as  it  related 
to  Italian  interpreters.  It  was  superseded  as  to  San 
Francisco  by  chapter  I  of  article  V  of  the  charter. 


776  APPENDIX. 

JUSTICES'  CLERK. 

An  act  relating  to  the  Justices'  courts  in  cities  and  conntlea 
of  more  than  two  hundred  thousand  population,  and 
providing  for  the  appointment  of  a  jusitlces'  cleric  and 
his  assistants,  prescribing  their  duties  and  fixing  their 
compensation. 

[Approved  March  25, 1903;  Stats.  1903,  ch.  360.  In  effect 
immediately.] 

The  people  of  the  state  of  California,  represented  in  senate 
and  assembly,  do  enact  as  follows: 

Section  1.  The  supervisors  in  every  city  and  county  of 
more  than  two  hundred  thousand  population  shall  appoint 
a  Justices'  clerk  upon  the  written  nomination  and  recom- 
mendation of  the  Justices  of  the  peace  of  said  city  and 
county  or  a  majority  of  them,  who  shall  hold  office  for  four 
years  and  until  his  successor  is  In  lilLe  manner  appointed 
and  qualified. 

Sec.  2.  Said  Justices'  clerk  shall  take  the  constitutiooaL 
oath  of  office,  and  give  bond  in  the  sum  of  ten  thousand 
dollars  for  the  faithful  discharge  of  the  duties  of  his  office, 
and  in  the  same  manner  as  is  or  may  be  required  of  other 
officers  of  such  city  and  county.  A  new  or  additional  iKnid 
may  be  required  by  the  supervisors  of  such  city  and  ooonty, 
whenever  they  may  deem  it  necessary. 

Sec.  8.  The  Justices'  clerk  shall  have  authority  to  ap> 
point  one  cashier,  one  chief  deputy  clerk,  two  deputy 
clerks  and  one  messenger,  for  whose  acts  he  shall  be  re- 
sponsible on  his  official  bond.  The  said  appointees  to  hold 
office  during  the  pleasure  of  said  Justices'  clerk. 

Sec.  4.  Said  chief  deputy  clerk  and  said  deputy  cleiia 
shall  have  authority  to  administer  oaths,  and  take  and 
certify  affidavits  in  any  action,  suit  or  proceeding  in  the 
Justices'  courts  in  such  city  and  county  and  generally  to 
perform  all  acts  which  the  Justices'  clerk  himself  might 
perform. 

Sec  5.  Said  Justices'  clerk  and  his  appointees  shaU 
receive  for  their  official  services  the  following  salaries  and 
no  other  or  further  compensation,  payable  out  of  the 
treasury  of  such  city  and  county,  after  being  allowed  and 
audited  as  other  similar  demands  are  required  by  law  to 
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l>e  allowed  and  audited:  The  said  Justices'  clerk  the  sum 
of  three  thousand  dollars  per  annum;  the  cashier  and  the 
ddef  deputj  clerk  each  the  sum  of  eighteen  hundred  dol- 
lars per  annum;  the  deputy  clerks  fifteen  hundred  dollars 
per  annum  each;  and  the  messenger  twelve  hundred  dol- 
lars  per  annum. 

Sec.  6.  The  said  justices,  justices*  clerk  and  his  said 
appointees  shall  be  in  attendance  at  their  respective  offices 
for  the  dispatch  of  official  business,  daily,  except  Sundays 
and  holidays,  from  the  hour  of  nine  o'clock  ▲.  m.  until 
five  o'clock  p.  ic 

Sec.  7.  In  all  actions,  suits,  and  proceedings  commenced 
In  the  justices'  court  in  such  city  and  county,  or  before  any 
of  the  justices  of  the  peace  thereof,  the  original  process 
shall  be  returnable,  and  the  parties  summoned  required  to 
appear  before  one  of  the  justices  of  the  peace,  to  be  desig- 
nated by  the  justices'  clerk,  upon  issuing  such  process. 

Sec  8.  AH  legal  process  of  every  kind  in  actions,  suits 
or  proceedings  in  said  justices'  court  shall  be  issued  by 
the  said  justices'  clerk. 

Sec  9.  All  other  acts  so  far  as  they  conflict  with  this 
act  are  hereby  repealed. 

Sec  10.    This  act  shall  take  eftect  immediately. 


JUSTICES  OP  THE  PEACH. 

An  act  fixing  jurisdiction  and  providing  compensation  for 
justices  of  the  peace  in  cities  and  towns. 

f  1.     Powers  of  justice  of  the  peace. 
I  2.    Oompensatlon. 

Powers  of  justices  of  the  peace. 

Section  1.  Justices  of  the  peace  in  any  township  com- 
posed in  whole  or  in  part  of  an  incorporated  city  or  town, 
and  justices  of  the  peace  in  any  city  or  town,  in  addition 
to  the  jurisdiction  and  powers  now  conferred  upon  them, 
are  authorized  and  empowered  to  exercise  all  powers, 
duties,  and  jurisdiction,  civil  and  criminal,  of  police  judges. 
Judges  of  police  courts,  recorders'  courts,  or  mayors'  courts 
within  such  cities. 
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CompensatloiL 

Sec.  2.  The  compensatloii  of  the  justice  of  the  peace  ol 
any  city  or  town,  who  is  paid  by  salary*  shall  be  by  mat- 
rants  for  equal  monthly  payments,  drawn  each  month  upon 
the  salary  fund  of  such  city  or  town  if  there  be  one;  or  it 
no  salary  fund  be  provided,  then  upon  the  general  fond  of 
such  city  or  town,  such  warrants  to  be  audited  and  paid  as 
are  salaries  of  other  city  officials. 

Sec.  3.  This  act  shall  take  effect  immediately.  [Ap- 
proved March  9,  1883;  1883,  63.] 

Superseded  by  Code  of  Civil  Procedure,  section  103,  ante, 
as  amended  in  1901  and  1903. 

An  act  concerning  the  Justices'  courts  of  the  city  and 
county  of  San  Francisco,  and  the  service  of  Bummou 
issued  therefrom. 

Summons. 

Section  1.  The  summons  Issued  from  the  justlcei' 
courts  may  be  served  and  returned  as  provided  in  title  Are, 
part  two,  of  the  Code  of  Civil  Procedure. 

Sec.  2.    This  act  shall  take  effect  from  and  after  its 
passage.     [Approved  April  •3,  1876;  1875-6,  855.] 
Superseded  by  Code  of  Civil  Procedure,  section  849. 

An  act  to  create  a  court  in  and  for  the  town  of  Berkeley, 
state  of  California.  [Approved  March  27,  1895;  Stats. 
1895,  p.  205.  Declared  unconstitutional  by  Miner  ▼• 
Justices'  Court,  121  Cal.  264.] 


LIBEL.   . 
An  act  concerning  ^tions  for  libel  and  slander. 

I  1.  Undertaking. 

§  2.  Sureties. 

S  3.  Exception  to  turetles. 

5  4.  Justification. 

§  5.  Approval— new  mortgage. 

§  6.  Failure  to  file  bond. 

S  7.  Costs. 

Section  1.  In  an  action  for  libel  or  slander  the  clerk 
shall,  before  issuing  the  summons  therein,  require  a  writ- 
ten undertaking  on  the  part  of  the  plaintiff  In  the  smn  of 
five  hundred  (500)  dollars,  with  at  least  two  competent  and 
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«iifflcient  sureties,  specifying  their  occupations  and  resi- 
cLences,  to  the  effect  that  if  the  action  be  dismissed  or  the 
defendant  recover  judgment,  that  they  will  pay  such  costs 
.and  charges  as  may  be  awarded  against  the  plaintiff  by 
Judgment,  or  in  the  progress  of  the  action,  or  on  an  appeal, 
not  exceeding  the  sum  specified  in  the  undertaking.  An 
Action  brought  without  filing  the  undertaking  required 
«liall  be  dismissed. 

Sec.  2.  Elach  of  the  sureties  on  the  imdertaking  men- 
tioned in  the  first  section  shall  annex  to  the  same  an  affi- 
davit that  he  is  a  resident  and  householder  or  freeholder 
^within  the  county,  and  is  worth  double  the  amount  speci- 
fied in  the  undertaking,  over  and  above  all  his  Just  debts 
&nd  liabilities,  exclusive  of  property  exempt  from  execu- 
tion. 

Sec.  3.  Within  ten  days  after  the  service  of  the  sum- 
mons the  defendants,  or  either  of  them,  m|ty  give  to  the 
plaintiff  or  his  attorney  notice  that  they  or  he  except  to 
tlie  sureties  and  require  their  justification  before  a  judge 
of  the  court  at  a  specified  time  and  place,  the  time  to  be 
not  less  than  five  nor  more  than  ten  days  thereafter,  ex- 
cept by  consent  of  parties.  The  qualifications  of  the  sure- 
ties shall  be  as  required  in  their  affidavits.  [Amendment 
approved  April  16,  1880;  Stats.  1880,  p.  81.] 

Sec.  4.  For  the  purpose  of  justification,  each  of  the 
Bureties  shall  attend  before  the  judge  at  the  time  and 
place  mentioned  in  the  notice,  and  may  be  examined  on 
oath  touching  his  sufficiency  in  such  manner  as  the  judge 
in  his  discretion  shall  think  proper.  The  examination  shall 
•  be  reduced  to  writing  if  either  party  desires  it. 

Sec.  6.  If  the  judge  find  the  undertaking  sufficient,  he 
shall  annex  the  examination  to  the  undertaking,  and  in- 
dorse his  approval  thereon.  If  the  sureties  fail  to  appear, 
or  the  judge  finds  the  sureties  or  either  of  them  insuffi- 
cient, he  shall  order  a  new  undertaking  to  be  given.  The 
judge  may  also  at  any  time  order  a  new  or  additional 
undertaking  upon  proof  that  the  sureties  have  become 
insufficient  In  case  a  new  or  additional  undertaking  is 
ordered,  all  proceedings  in  the  case  shall  be  stayed  until 
such  imdertaking  is  executed  and  filed,  with  the  approval 
of  the  judge. 
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Sec.  6.  If  the  undertaking  as  required  be  not  filed  In 
ilYe  days  after  the  order  therefor,  the  judge  or  court  shall 
order  the  action  to  be  dismissed. 

Sec.  7.  In  case  plaintifT  recovers  Judgment^  he  shall  be 
allowed  as  costs  one  hundred  (100)  dollars,  to  cover  oou- 
sel  fees,  in  addition  to  the  other  costs.  In  case  tne  actioa 
is  dismissed,  or  the  defendant  recover  judgment,  he  shaO 
be  allowed  one  hundred  (100)  dollars,  to  cover  oooniel 
fees,  in  addition  to  the  other  costs,  and  Judgment  thereto 
shall  be  entered  accordingly.  [Approved  March  23,  1872; 
Stats.  1871-2,  p.  533;  amended  1880,  p.  81.] 


MORTGAGES. 

An  act  to  abolish  attorney's  fees  and  other  charges  la 

foreclosure  suits. 

Attorney's  fee  on  foreclosure  to  be  fixed  by  court. 

Section  1.  In  all  cases  of  foreclosure  of  mortgage  tbe 
attorney's  fee  shall  be  fixed  by  the  court  In  which  tl» 
proceedings  of  foreclosure  are  had,  any  stipulation  in  said 
mortgage  to  the  contrary  notwithstanding. 

Sec.  2.  All  acts  and  parts  of  acts,  so  far  as  they  coc- 
filet  with  the  provisions  of  this  act,  are  hereby  repealed, 
and  this  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage.    [Approved  March  27,  1874;  1873-4,  707.] 


PROCESS. 

An  act  concerning  the  execution  of  final  process  in  car 

tain  cases. 

Service  of  final  process  in  new  counties. 

Section  1.  In  all  cases  where  new  counties  have  been 
or  may  hereafter  be  erected,  and  executions,  orders  of 
sale  upon  foreclosures  of  mortgages,  or  other  process 
affecting  specific  real  estate,  have  been  or  may  hereafter 
be  adjudged  by  the  final  judgment  or  decree  of  a  court  <tf 
competent  jurisdiction,  to  be  executed  by  the  sheriff  of  the 
county  in  which  such  real  estate  was  originally  situated, 
such  process  may  be  executed  by  the  sheriff  of  the  new 
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county  in  which  such  real  estate  is  found  to  be  situated, 
-with  the  like  effect  as  if  he  were  the  sherifT  of  che  county 
designated  in  the  Judgment,  decree,  or  order  of  sale,  to 
execute  the  same. 

.Sec.  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage.  [Approved  March  16,  1874;  1873-4, 
S65.] 

An  act  to  declare  valid  writs,  process,  and  certificates 
issued  by  the  superior  courts  of  this  state,  or  the  clerks 
thereof,  before  such  courts  shall  have  been  legally 
provided  with  seals. 

^Writs,  process,  etc.,  declared  valid. 

Section  1.  No  writ,  process,  or  certificate  issued  by  any 
superior  court,  or  the  clerk  thereof,  before  such  court  shall 
liav-e  been  legally  provided  with  a  seal,  shall  be  invalid,  if 
In  other  respects  valid,  by  reason  of  the  absence  of  a 
lawful  seal;  but  every  such  writ,  process,  or  certificate, 
-whether  under  the  seal  of  one  of  the  courts  abolished  on 
tlie  first  day  of  January,  eighteen  hundred  and  eighty  or 
under  the  private  seal  of  the  clerk,  or  under  any  other 
seal,  or  issued  without  a  seal,  shall  have  the  same  validity 
as  if  it  had  been  authenticated  by  a  legally  adopted  seal 
of  the  court  out  of  which  or  by  whose  clerk  it  was  issued. 

Sec.  2.  This  act  shall  take  effect  immediately.  [Ap- 
proved March  31, 1880;  1880, 19  (Ban.  ed.,  62).] 


PUBLIC  ADMINISTRATOR. 

The  act  of  March  30,  1872,  Stats.  1871-2,  provided  that 
if  a  public  administrator  of  any  county  failed  to  qualify 
or  to  perform  his  duties,  the  coroner  should  be  ex  ofllcio 
public  administrator,  and  in  case  of  failure  to  qualify  or 
of  neglect  on  his  part,  the  supervisors  should  appoint  a 
suitable  person  to  act.    See,  ante,  sec.  1726,  note. 
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RECORDS. 

An  act  to  transfer  the  records,  papers,  and  business  of 
the  courts  existing  on  the  thirty-first  day  of  December, 
eighteen  hundred  and  seventy-nine,  in  this  state,  to  ihe 
courts  now  existing  therein. 

I  1.     Supreme  court,  Buccessor  of  court  of  same  name. 

i  2.     Superior  courts,  successor  of  what  courts. 

I  8.     Police  court  of  San  Francisco,  transfer  of  cases  to. 

Supreme  court,  successor  of  court  of  same  name. 

Section  1.  The  supreme  court  shall,  for  all  purposes, 
be  considered  the  successor  of  the  court  of  the  same  name 
which  was  abolished  on  the  first  day  of  January,  eighteen 
hundred  and  eighty,  and  to  have  succeeded  to  all  iu  un- 
finished business.  It  shall  have  Jurisdiction  of,  and  shall 
hear  and  determine,  or  otherwise  dispose  of,  all  causes, 
proceedings,  appeals,  motions,  and  matters  pending  oa 
said  day  in  the  court  superseded  by  it;  and  also,  of  all 
appeals  taken  to  such  court  before  or  after  such  day,  from 
judgments  or  orders  of  any  of  the  inferior  courts  abolisheu 
by  the  constitution.  From  and  after  the  first  day  of  Janu- 
ary, eighteen  himdred  and  eighty,  the  supreme  court  shall 
have  the  custody  of  all  records,  books,  and  papers  of  the 
former  supreme  court,  and  the  same  jurisdiction  over  iu 
judgments,  orders,  and  proceedings  as  if  they  had  in  the 
first  instance  been  rendered,  made,  or  commenced  in  the 
present  coiirt  All  laws  relating  to  the  former  court  shall 
as  far  as  applicable,  be  considered  as  applying  to  the  pres^ 
ent  court.  All  rules  of  the  former  court  which  were  in 
force  on  the  first  day  of  January,  eighteen  hundred  ind 
eighty,  and  not  inconsistent  with  the  constitution,  shall 
continue  in  force  as  rules  of  the  present  court  until  altered, 
abolished,  or  superseded  by  the  order  of  the  court. 

Superior  courts,  successor  of  what  courts. 

Sec.  2.  The  superior  court  of  each  county  in  this  state 
shall,  for  all  purposes,  be  considered  the  successor  of  the 
district,  county,  and  probate  courts  thereof,  and,  in  the 
city  and  county  of  San  Francisco,  of  the  municipal  crlmioal 
court  and  municipal  court  of  appeals,  and  shall  be  deemed 
to  have  succeeded  to  all  the  unfinished  business  of  said 
courts.     The   superior  courts   shall  hear,   determine,  ur 
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oUierwiBe  dispose  of,  all  causes  and  proceedings  which 
-were  pending  on  the  first  day  of  January,  eighteen  hun- 
dred and  eighty.  In  the  said  courts  superseded  by  them, 
And  every  motion  or  proceeding  then  pending  or  thereafter 
made  or  taken  In  such  causes  and  proceedings,  and  of 
-wliich  said  courts  would  have  had  jurisdiction  had  they  not 
been  abolished;  and  also,  all  appeals  taken  or  perfected, 
before  or  after  said  day,  from  all  orders  or  judgments  of 
Justices'  and  police  courts  which  by  law  are  declared  to  be 
appealable.     From  and  after  the  first  day  of  January, 
elsl^teen  hundred  and  eighty,  the  superior  courts  shall 
liave  the  custody  of  all  the  records,  books,  and  papers  of 
tbe  said  courts  superseded  by  them,  and  shall  have  juris- 
diction thereof,  and  of  the  judgments,  orders  and  process 
of  said  courts;  and  shall  enforce  the  same  and  issue  pro- 
cess thereon  in  like  manner,  and  with  the  same  effect,  as 
if  they  had  in  the  first  instance  been  filed,  commenced, 
rendered,  made,  or  Issued  in  or  by  the  superior  court.  The 
superior  court  of  the  city  and  county  of  San  Francisco 
stiall  have  jurisdiction  of,  and  shall  try  and  dispose  of, 
all  indictments  for  misdemeanor  pending  In  the  city  crim- 
inal court  of  said  city  and  county  on  the  first  day  of  Janu- 
ary, eighteen  hundred  and  eighty;  and  such  indictments 
and  all  papers  and  records  relating  thereto,  shall  be  trans- 
ferred to  the  said  superior  court  and  become  records  there- 
of.   Any  application,  motion,  or  proceeding,  set  by  the  dis- 
trict, county,  or  probate  court  of  any  county,  or  by  the 
judge  thereof,  to  be  heard  by  such  court  or  judge  after  the 
first  day  of  January,  eighteen  hundred  and  eighty,  may  be 
heard  In  the  superior  court  of  such  county,  upon  the  same 
notice  that  was  required  to  authorize  the  hearing  thereof 
in  such  district,  county,  or  probate  court,  or  by  the  judge 
thereof.    Any  process  issued  out  of  any  district,  county,  or 
probate  court  of  this  state  before  the  first  day  of  January, 
eighteen  hundred  and  eighty,  may  be  served,  or  the  service 
thereof  completed,  after  said  day,  in  the  same  manner  and 
with  like  effect,  as  if  such  courts  had  not  been  abolished; 
provided,  that  such  process  shall  be  returned  to  the  supe- 
rior court  of  the  county  in  which  it  was  Issued,  and  any 
appearance  or  answer  required  by  such  process  shall  be 
made  or  filed  in  such  court. 
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Police  court  of  San  Francisco,  transfer  of  cases  to. 

Sec.  3.  All  prosecutions  which  were  transferred  or  cer- 
tified for  trial  to  the  dty  criminal  court  of  the  city  and 
county  of  San  Francisco,  by  the  police  court  thereof,  and 
were  pending  or  undetermined  on  the  first  day  of  January, 
eighteen  hundred  and  eighty,  shall  be  tried  and  dlspoaed 
of  In  the  said  police  court;  and  all  the  papers,  pleadings, 
and  records  relating  to  such  prosecutions  shall  be  traas- 
ferred  to,  and  deposited  with,  said  police  court,  and  be- 
come records  and  papers  thereof. 

Sec  4.  This  act  shall  take  effect  immediately.  [Ap> 
proved  February  4,  1880;  1880,  2  (Ban.  ed.  2).] 


STATE. 


An  act  to  authorize  suits  against  the  state,  and  regidai- 

Ing  the  procedure  therein.* 

I  1.  Right  of  actlozL 

S  2.  Limitation  of  actloni. 

i  8.  Undertaking. 

5  4.  Service  of  BummonSi 

S  6.  Judgment. 

§  6.  Duty  of  soTemor. 

i  7.  Duty  of  controller. 

Section  1.  All  persons  who  have,  or  shall  hereafter 
have,  claims  on  contract  or  for  negligence  against  tlM 
state  not  allowed  by  the  state  board  of  examiners,  an 
hereby  authorized,  on  the  terms  and  conditions  hereb 
contained,  to  bring  suit  thereon  against  the  state  in  sot 
of  the  courts  of  this  state  of  competent  jurisdiction,  nA 
prosecute  the  same  to  final  judgment  The  rules  of  prac- 
tice In  civil  cases  shall  apply  to  such  suits,  except  as  hereii 
otherwise  provided. 

Sec.  2.  No  such  suit  shall  be  maintained  on  any  date 
now  existing,  unless  the  same  be  brought  within  two  yesn 
after  this  act  takes  effect;  nor  shall  any  such  suit  be 
maintained  on  any  cause  of  action  hereafter  arising,  ob- 
less  the  same  shall  be  commenced  within  two  years  after 
*  such  cause  of  action  shall  have  accrued:  provided,  that  tlie 
period  of  limitation  provided  fbr  in  section  two  of  this 
act  shall  not  apply  to  or  affect  the  rights,  interest,  or 

•  See  Molineux  y.  SUte.  109  Cal.  878. 
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daims  of  any  minor  or  insane  person,  or  a  person  Impris- 
oned on  a  criminal  charge,  or  in  execution  imder  a  sen- 
tence of  a  criminal  court  for  a  period  of  not  less  than  for 
life,  or  a  married  woman  and  her  husband  be  a  necessary 
paxty  with  her  in  commencing  such  action,  or  an  incom- 
petent person,  but  such  action  may  be  commenced  within 
the  period  above  provided  for  after  such  disability  shall 
cease. 

Sec.  3.  At  the  time  of  filing  the  complaint  in  any  such 
8Qit»  the  plaintiff  shall  file  therewith  an  undertaking,  in 
such  sum,  not  less  than  five  hundred  dollars,  as  a  Judge 
of  the  court  shall  fix,  with  two  sufficient  sureties,  to  be 
approved  by  a  judge  of  the  court,  and  conditioned  that, 
in  case  the  plaintiff  fails  to  recover  judgment,  he  will  pay 
all  costs  incurred  by  the  state  in  such  suit,  including  a 
reasonable  counsel  fee,  to  be  fixed  by  the  court. 

Sec  4.  Service  of  summons  in  such  suits  shall  be  made 
on  the  governor  and  attorney-general.  It  shall  be  the  duty 
of  the  attorney-general  to  defend  all  such  suits;  and  upon 
his  written  demand,  made  at  or  before  the  time  of  answer- 
ing, the  place  of  trial  of  any  such  suit  must  be  changed 
to  the  county  of  Sacramento. 

Sec  5.  In  case  judgment  be  rendered  for  the  plaintiff 
in  any  such  suit,  it  shall  be  for  the  amount  actually  due 
from  the  state  to  the  plaintiff,  with  legal  interest  thdreon, 
from  the  time, the  obligation  accrued,  and  without  costs. 

Sec  6.  It  shall  be  the  duty  of  the  governor  to  report 
to  the  legislature,  at  each  session,  all  judgments  rendered 
against  the  state,  and  not  theretofore  reported. 

Sec  7.  It  shall  be  the  duty  of  the  controller  to  draw 
Ilia  warrant  for  the  payment  of  any  such  judgment,  with- 
out any  presentation  to  or  approval  of  such  claim  by  the 
state  board  of  examiners,  whenever  a  sufficient  appropria- 
tion for  such  payment  shall  have  been  made  by  the  legis- 
lature; and  all  claims  upon  such  judgments  are  hereby 
expressly  exempted  from  the  operation  of  section  six  hun- 
dred and  seventy-two  of  the  Political  Code. 

Sec.  8.  This  act  shall  take  effect  immediately.  [Ap- 
proved February  28,  1893;  Stats.  1893,  p.  67.] 

See  Molineux  ▼.  State,  109  Cal.  378. 
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An  act  to  aathorlze  Robert  C.  Ball  to  sue  the  state  ol 
California.     [Approved  March  24,  1891;  Stats.  1891,  p. 
194.] 
The  nature  of  the  act  sufficiently  appears  from  the  title. 

An  act  to  enable  the  Coulterville  and  Tosemlte  Turnpike 
Company,  a  corporation,  to  sue  the  state  of  CaliCorina 
for  the  loss  and  damage  suffered  and  sustained  by  said 
corporation  by  the  construction  of  a  road  by  the  To- 
semlte Turnpike  Road  Company,  under  and  by  Tirtue 
of  an  act  of  the  legislature  of  the  state  of  California. 
entitled,  "An  act  granting  the  right  of  way  to  the 
Yosemite  Turnpike  Road  Company  over  the  Yosemita 
Grant,"  approved  February  17,  1874,  and  for  the  relief 
of  said  Coulterville  and  Yosemite  Turnpike  Company. 
[Approved  March  31,  1891;   Stats.  1891,  p.  275.] 

The  nature  of  the  act  sufficiently  appears  from  its  title. 

An  act  to  authorize  suits  against  the  state  concerning  cei^ 
tain  real  property  and  regulating  the  procedure  therein. 
[Approved  March  8,  1901;  Stats.  1901,  p.  111.] 

This  allowed  the  claimants  of  real  property  applied  ftir 
and  sold  to  one  Estell  as  part  of  the  600,000  acre  grant  to 
sue  the  state  to  quiet  title. 

An  act  authorizing  suits  against  the  state  on  claims  or 
demands  arising  under  an  act  of  the  legislature,  en- 
titled, "An  act  fixing  a  bounty  on  coyote  scalps,"  ap- 
proved March  31,  1891,  and  regulating  the  procedure 
thereon.  [Approved  March  28,  1901;  Stats.  1901,  p^ 
646.] 

The  purpose  of  the  act  sufficiently  appears  from  its  title. 


STATUTE    OF    LIMITATIONS. 

An  act  respecting  the  limitations  of  actions. 

Bankers'  certificates  of  deposit 

Section  1.  Where  bankers'  certificates  of  deposit  have 
heretofore  been  given  to  any  party  since  deceased,  and 
not  found  until  after  administration  of  his  or  her  estate, 
an  action  may  be  maintained  thereon  by  the  heirs  or  legal 
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representatiyes  at  any  time  within  six  months  after  such 
finding. 

Sec  2.  This  act  shall  take  effect'  from  and  after  its  pas- 
sage.    [Approved  March  11,  1872;  1871-2,  319.] 

Superseded  by  section  348  of  the  Code  of  Civil  Procedura 

An  act  supplementary  to  an  act  entitled  an  act  defining 
the  time  for  commencing  civil  actions,  passed  April 
twenty-second,  eighteen  hundred  and  fifty. 

No  limitation  to  action  for  money  deposited  with  bankers. 

Section  1.  There  shall  be  no  limitation  upon  the  right 
to  maintain  an  action  for  the  recovery  of  money  or  other 
property  deposited  with  any  bank,  banker,  trust  company, 
or  savings  and  loan  society. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  herewith, 
80  f^  as  the  same  are  in  conflict,  are  hereby  repealed. 

Sec.  8.  This  act  shall  take  effect  from  and  after  its 
passage.    [Approved  March  16,  1872, 1871-2,  401.] 

Codified  and  superseded  by  section  848  of  the  Code  of 
Civil  Procedure. 


SUPRBMB  COURT  COMMISSION. 
See  ante»  Courts. 
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ABANDONMENT,  action,  of,  non-snlt,  |  581. 

Contractor,  by,  mechanic's  Hen,  |  1200. 
ABATEMENT,  action  not  abated  by  death,  disability,  or 
transfer,  when,  |  885. 

Nuisance,  of,  |  781. 

Pleas  in,  |  430.   ' 
ABBREVIATIONS,  use  of.  in  Judicial  proceedings,  |  188. 
ABSENCE,  evidence,  of,  motion  to  postpone  trial,  |  596. 

EhLecutor  from  state,  |  1354. 

Judge,  of,  proceedings  in  case  of,  |  189. 

Justice  of  peace,  of,  reassignment  and  transfer  of  ac- 
tion, I  90. 

Order  in  absence  of  party  deemed  excepted  to,  |  647. 

Presiding  justice  of  peace,  substitute,  |  86. 

Publication  of  summons  in  case  of,  SS  412,  418. 

State,  from,  running  of  statute,  |  851. 

Superior  judge,  o^  authority  of  court  commissioner, 
f  269. 

Superior  judge,  of,  holding  court  by  another,  |  160. 

Trial  in  absence  of  party,  |  594. 

Waiver  of  jury  by,  |  631. 

Witness,  of,  deposition  may  be  taken,  S  2020. 

Witness,  of,  postponement  of  trial  for,  {  596. 
ABSENTEE,  agent  for,  in  distribuUon,  S|  1691-1695. 

Publication  of  summons,  S$  412,  413. 
ABSTRACT  OF  JUDGMENT  in  justice's  court,  S|  897,  898. 
ABSTRACT  OF  TITLE  in  partition,  S|  799.  800. 

In  partition,  cost  of  allowed  when,  f  799. 
ACCIDENT,  new  trial  on  ground  of,  |  657. 
ACCOMPLICE,  testimony  o^  to  be  viewed  with  suspicion, 

I  2061. 
ACCOUNT,  delivery  of  copy  to  adverse  party,  |  454. 

General  or  defective,  further  account,  8  454. 

How  proved,  S  1855. 

Interlocutory  judgment,  ordering,  time  to  appeal,  |  989. 
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Judge  may  receive  at  chambers,  |  166, 

Limitation  of  action  on,  §  344. 

Persons  intrusted  with  decedent's  estate  may  be  cited 
to,  S  1461. 

Pleading,  how  to  state  account  in,  454. 

Pleading  in  justice's  court,  §  886. 

Reference  of,  $  639. 

Reference  of,  on  judgment  by  default,  S  586. 

Sale  of  decedent's  property,  of,  return  of,  |  1575. 

Special  administrator's,  §  1417. 

Summary  of,  when  admissible,  S  1855. 

Surviving  partner,  accounting  b3\  I  1585. 

Trustee's,  settling  after  distribution,  f  1699. 
ACCOUNTING,  rents  and  profits  after  execution,  for,  |  707. 

Executor,  of,  f  1622. 
ACCUSATION,   attorney,   accusation  against,   ||   290-297. 

See  Attorneys. 
ACKNOWLEDGMENT,  certificate  of,  as  evidence,  S  1948. 

Certificate  of  redemption,  acknowledgment  of,  |  703. 

Court  commissioner's  power  to  take,  S  259. 

Debt,  acknowledgment  so  as  to  remove  bar  of  stat- 
ute, §  360. 

Justice  of  peace  may  take,  |  179. 

Justice  of  supreme  court  may  take,  S  179. 

Police  judge  may  take,  |  179. 

Satisfaction  of  judgment,  of,  S  675. 

Superior  judge  may  take,  S  179. 

What  writings  may  be  acknowledged,  |  1948. 
ACTION,  abatement  not  worked  by  death,  disability,  or 
'  transfer,  when,  f  385. 

I        Alienation  of  realty,  not  to  prejudice,  S  747. 
I         Appeal,  action  deemed  pending,  during,  |  1049. 

Civil,  arises  out  of  obligations  or  injuries,  |  25. 

Civil,  definition  of,  Sf  22,  30. 

Commenced  by  filing  complaint,  S  405. 

Consolidation  of,  !  1048. 

Criminal,  Penal  Code  provides  for  prosecution  ot  |  31. 

Deposit  in  court:     See  Deposit  in  Court. 

Determine  adverse  claims,  to,  S  1050. 

Bxecutor  or  administrator  xfiay  sue  without  loliilBg 
beneficiaries,  f  369. 

Sxtension  of  time,  in  general,  |  1054. 
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Fonn  of,  one  only,  §  307. 

Guardians,  power  respecting,  §  1769. 

Interpleader,  when  and  how  maintained,  |  886. 

Intervention,  how  and  when  effected,  f  387. 

I8  civil  or  criminal,  f  24. 

Joined,  what  actions  may  be,  S  427. 

Justices'  courts,  in:     See  Justices'  Court 

LimitaUon  of,  II  312-362.    See  Limitation  of  Actioni. 

Lis  pendens,  §  409. 

Local,  what  are,  f  392. 

Merger  of  civil  and  criminal,  S  32. 

Misjoinder  of,  demurrer  for,  §§  430,  444. 

Notice  of  pendency  of  action  affecting  real  property^ 
I  409. 

Paper  with  defective  title,  when  valid,  |  1048. 

Particular  ^actions:     See  Particular  Title. 

Fatties,  other,  when  court  may  order  in,  |  889. 

Parties  to;     See  Parties. 

Pending,  how  affected  by  code,  |  8. 

Pending,  when  deemed  to  be,  S  1049. 

Place  of,  |§  392-400.    See  Place  of  TriaL 

Real  party  in  interest  to  prosecute,  f  867. 

Realty,  to  recover  injuries  to,  S  392. 

Realty,  to  recover,  where-  brought,  S  892. 

Receiver  may  bring  and  defend,  $  568. 

Register  of  must  be  kept  by  clerk,  |  1062. 

Register  of,  what  to  be  entered  in,  1 1062. 

Remedies  divided  into  actions  and  special  proceedlagi» 
I  21. 

Ships,  against,  ||  818-827. 

Special  proceeding  included  under,  in  statute  of  limi- 
tation, I  868. 

State,  acts  authorizing  actions  against,  pp.  784-786. 

Submitting  controversy  without  action.  If  1188-11401 

Successive  actions,  |  1047. 

Surety,  by,  |  1060. 

Survival  ot  statute  of  limitation,  ||  858,  865. 

TiUe  of,  I  426. 

Transfer  of,  %%  897-400.    See  Place  of  TriaL 

Transitory,  |  896. 

Trustee  may  sue  without  Joining  beneficiaries,  |  869. 

When  commenced,  |  860. 
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ADJOURNMENT.    Amendment  in  Justices'  oourt. 
ment  on,  f  859. 
Construed  as  recesses  and  not  to  prevent  eoarVm  mH^ 

ting,  I  74. 
Contempt  proceedings,  in,  |  1217* 
Continuance:     See  Continuance. 
Guardians  have  power  to  adjourn,  |  1SS4. 
Holidays,  on,  |  185. 
In  election  contest,  |  1121. 
In  justice's  court,  SS  878-877. 
Judge,  absence  of,  §  189. 
Judge,  failure  to  attend,  sheriff  or  clerk  to  t4SoaEB  wt 

tU  what  time,  |  140. 
Trial  in  police  court,  |  981. 
While  Jury  out,  |  617. 
While  Jury  out,  sealed  yerdlct,  |  617. 
ADMINISTRATOR:    See  Bxecutor  and  Admlirfstrtog. 
ADMIRALTY:     See  Shipping. 

Judgment  of  court  of  admiralty  of  foreign  oootiT. 
conclusiveness  of,  %  1914. 
ADMISSION.    Attorney,  admission  to  practtcOb  li  tMtk 
By  failure  to  verify  answer,  |  446. 
Compromise,  offer  of,  is  not,  |  2078. 
Contract  set  out  in  answer,  when  deemed  ailinltH 

§  448. 
Evidence,  admission  of,  denial  of  oontinnancie^  |  iSi 
Service  of  summons,  of,  |  415. 
Written  instruments  in  complaint  deemed  adnifftit 
when,  %%  447-449. 
ADMONITION  of  Jury,  on  separation,  |  611. 
ADULTERY,  confession  of,  divorce,  S  2079. 
ADVANCEMENT  to  heir,  f  1686.    See  Wills  IV. 
ADVERSE  CLAIM,  personal  property,  to,  action  to  delr 
mine,  %  1050. 
Quieting  tiUe,  §S  738-751.    See  Quieting  Titie. 
Real  property,  to,  action  to  determine,  |  788. 
ADVERSE  POSSESSION,  descent  cast,  right  of  poosc-lni 
not  affected  by,  S  327. 
Disabilities  excluded  from  time  to  commence  actions 

i  328. 
Entry,   %  320. 
Improvements  as  a  set-off,  §  741. 
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Inclosure  and  l)Oundarie8,  |  825. 

Infant,  against,  |  828. 

Judgment,  nnder,  f  $  822,  828. 

Landlord  and  tenant,  presumption  as  to  tenant's  pos- 
session, I  826. 

Landlord  and  tenant,  relation  of.,  as  affecting,  |  826. 

Lunatic,  against,  §  828. 

Mesne  profits,  §  336. 

Mining  claim,  inclosure  of,  §  825. 

Occupation  deemed  under  legal  title  unless  adverse, 
§  821. 

Occupation  under  Judgment,  when  adverse,  S$  822,  823. 

Occupation  under  written  instrument,  when  adverse, 
§§  822,  828. 

Possession,  when  presumed,  §  821. 

Possession  not  under  instrument,  extends  how  f^, 
§  824. 

Possession   of   part,    whether   possession   of   whole, 
SS  822,  823. 

Prisoner,  against,  |  828. 

Public  land,  effect  on  certificate  of  purchase  or  loca- 
•  tion,  §  1925. 

Redemption  of  mortgage,  §8  846,  847. 

Seisin,  §f  318,  819. 

State,  against,  §S  315,  817. 

Taxes,  payment  of,  necessary  to,  S  825. 

What  constitutes,  under  claim  of  title  not  written, 
§  825. 

Written  instrument  or  Judgment,  under,  SS  822,  823. 

Written  instrument,  not  founded  on,  if  824,  825. 
AFFIDAVIT:   See  Subject  in  Question. 

Affirmations:     See  Affirmation. 

Amendment,  for  order  to  allow,  f  473. 

Appeal,  a  part  of  record  on,  §  661. 

Arrest,  for,  of  defendant,  §  481. 

Arrest,  for,  of  defendant  in  Justice's  court,  |  862. 

Arrest,  on  motion  to  vacate,  or  reduce  bail,  f  508* 

Attachment,  for,  S  588. 

Attachment,  for  discharge  of,  |  557. 

Attachment,  for,  in  justice's  court,  §  866. 

Before  whom  may  be  taken,  |  2012. 
Code  ClT.  Froc— 67. 


794  AFFIDAVIT. 

Before  whom  may  be  taken  in  another  state,  %  201J, 

Certificate  to  foreign,  S  2015. 

Change  of  judges,  for,  on  ground  of  bias,  etc,  |  170. 

Changing  place  of  trial  in  justices'  courts,  for,  |  S33. 

Claim  from  exemption  from  jury  duty,  of,  |  202. 

Continuance,  on  motion  for,  §  695. 

Copy  of,  as  evidence,  §  2011. 

Corporation,  affidavit  how  made,  |  1348. 

Costs,  of,  S  1033. 

Decedent,  to  support  claims  against  estate  d,  |  1494 

Defective  title  to,  validity,  f  1046. 

Defendant  for  trial  in  proper  oountj,  of,  §  39€. 

Defined,  §  2003. 

Deputy  justices'  clerk,  authority  of,  to  take,  |  8& 

Election,  of  party  contesting,  |  1115. 

Evidence,  as,  |  2011. 

Facts  constituting  contempt,  of,  §  1211. 

Filed  where,  S  2011. 

Foreign  country,  who  may  take  in,  §  2014. 

Guardian's  account  and   inventory   to  be  swora  to^ 

S  1773. 
Identity,  affidavits  admissible  to  prove,  |  1379.. 
Imprisoned  witness,  for  order  to  examine,  |  199C. 
Injunction,  for  vacating  or  modifying,  |  582. 
Judicial  officers  may  take,  |  179. 
Juror  may  make,  of  misconduct  of  Jury,  §  €57. 
Justice  of  peace  may  take,  |  179. 
Mandamus,  for,  §  1086. 

New  trial,  motion  for  on  affidavit,  prooedttre,  |  66S. 
New  trial,  for,  §  658. 

Of  plaintiff  denying  execution  of  instroment,  |  448. 
Particular  proceedings,  affidavits  in:    See  Particoltr 

Titie. 
Police  judge  may  take,  |  179. 

Postponement  of  trial,  for,  in  absence  of  witness,  1 58S. 
Prohibition,  for,  §  1103. 
Publication  of  summons,  for,  §  412/ 
Publication  of  summons,  for,  as  part  of  JndgmeiitnlL 

f  670. 
Publication,  to  prove,  |  2010. 
Redemptioner  from  execution,  of,  |  705. 
Referee,  on  objections  to  appointment  of,  I  641 
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Replevin,  in,  §S  510,  519,  520. 

Relief  from  default  judgment  in  Justice's  court,  for, 
§  859. 

Review,  for,  f  1069. 

Service  of  summons,  of,  S  415. 

State  a  party,  when,  §  446. 

Summons  to  Joint  debtor  after  Judgment,  for,  8  991« 

Supreme  court  Justice  may  take,  §  179. 

Superior  Judge  may  take,  §  179. 

Sureties  of,  on  bond  to  stay  money  Judgment,  |  942. 

Title,  want  of,  effect  of,  §  1046. 

Transfer  of  action  to  another  Justice  of  peae^,  on 
groimd  of  interest,  etc.,  for,  $  90. 

Vacating  or  modifying  injunction,  for,  §  532. 

Value  of,  in  claim  and  delivery  does  not  bind  officer, 
when,  §  473. 

Verification  of  pleadings,  8  446. 

Will,  of  grounds  for  contest,  §  1314. 

Witness,  of,  on  his  arrest,  §  2069. 

What  provable  by,  8  2009. 

When  may  be  used,  8  2009. 

Who  may  Uke,  §§  86,  179,  259,  2012. 

Who  may  take  in  another  state,  8  2013. 

Who  may  take  in  foreign  country,  8  2014. 
AFFINITY,  appraisers,  whether  disqualified  by,  |  1444* 

Judge  or  Justice,  as  disqualifying,  8  170. 

Juror,  as  disQualifying,  8  602. 

Meaning  of,  8  17- 

Receiver,  as  disqualifying,  8  566. 

Referee,  as  disqualifying,  8  641. 
AFFIRMATION,  form  of,  8  2097. 

Includes  oath,  8  17. 

In  place  of  oath,  8  2097. 
AFFRAYS.    Justice's  court  has  Jurisdiction  over,  8  115. 
AGENCY,  absentee  in  distribution,  agent  for,  88  169M695. 

Authority  of  agent  to  sell  realty,  to  be  written,  8  1973. 

Declarations  of  agent,  8  1870. 

Default  Judgment,  examination  of  agent  of  plaintiff, 
8  585. 

Referee,  relation  of,  disqualifies,  8  641. 

Replevin  from  agent,  8  512. 

Replevin,  service  of  order  on  agent,  8  512. 
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AGREED  CASEy  appeal  lies  from  Judgment  In,  |  1140. 
CoBta  prior  to  trial,  not  allowed,  |  1139. 
How  submitted,  §  1188. 

Judgment  enforceable  as  other  Judgments  aie^  |  114Ql 
Judgment  entered,  as  in  other  cases*  |  1189. 
Parties  may  submit,  §  1188. 
Proceedings  on,  S  1188. 
What  must  appear,  |  1188. 

ALAMEDA  COUNTY,  number  of  superior  Judges,  |  61 

Acts  proTiding  additional  superior  judges,  p.  766. 
ALIAS,  execution  from  Justice's  court,  |  903. 

Summons  from  Justice's  court,  f|  846.  847. 

Summons  will  issue,  when,  S  408. 

Writ  of  possession,  f  1212. 
ALI  EN.   Admission  of  attorney  from  foreign  country,  i  M, 

Limitation  of  actions  affecting,  §  364. 
ALIENATION,  effect  of  on  action,  §|  740,  747. 
ALLEGATIONS:    See  Answers;  Complaint 

AfBrmatlve,  by  whom  must  be  proyed,  |  1869. 

Burden  of  proof  ot  If  1869,  1981. 

Denials  of,  how  made,  S  437. 

If  not  controverted,  deemed  admitted,  |  462. 

In  particular  actions:    See  Particular  Title. 

In  pleadings  against  joint  debtors,  f  993. 

Material,  eridence  confined  to,  |  1868. 

Material,  what  are,  §  468. 

Material,  only  need  be  proved,  |  1867. 

Negative,  when  must  be  proved,  §  1869. 

Redundant,  sham  and  irrelevant,  striking  out,  |  4SS. 

To  be  liberally  construed,  8  452. 

Variance,  §§  469-471. 

When  deemed  admitted,  |  462. 

When  deemed  controverted,  §  462. 

ALLOWANCE  for  support  of  family  of  decedent,  ||  146i 
1467. 
How  to  be  paid,  §  1467. 
AMBASSADOR.    Affidavit,  may  take,  |  2014. 
ALTERATION   OF  WRITING,  party  produdng  mut  i» 
count  for,  f  1982. 
Of  will:  See  Wills  VL 
AMBIGUITY,  parol  evidence  to  es^lain  in  writing,  f  1856. 
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AMENDMENT,  answer  before,  effect  of,  §  472. 

Bill  of  exceptions,  to,  §  650. 

Complaint,  defendant  must  answer,  |  432. 

Complaint,  failure  to  answer,  default,  |  432. 

Complaint,  filing  and  senring  amendments,  §|  432, 472. 

Complaint  in  forcible  entry,  to  conform  to  proofs,  §  1178. 

Complaint,  of,  in  forcible  entry  and  detainer^  I  1173. 

Conclusions  of  law,  of,  §  663. 

Demurrer,  after  of  course,  §  472* 

Demurrer,  before,  §  472. 

Fictitious  name,  §  474. 

Justice's  court,  adjournment  and  costs,  on  amendment 
in,  i  859. 

Justice's  court,  amendment  in,  |  869. 

Mistake  in  any  respect,  correcting  by,  |  478. 

Of  course,  without  costs,  §  472.  ' 

Order  allowing  or  refusing  deemed  excepted  to,  i  647. 

Pleading,  of,  time  for,  §  476. 

Pleading,  ot  when  variance,  §|  469,  470. 

Pleadings,  of,  to  bring  in  necessary  parties,  |  889. 

Pleadings,  of,  on  demurrer  in  Justice's  court,  |  868. 

Pleadings,  to,  in  general,  |  473. 

Process,  of,  i>ower  of  court,  I  128. 

Statement,  amendments  to,  §S  659,  661. 

Striking  out  name  of  party,  f  473. 

Supplemental  pleadings,  f  464. 

Terms  may  be  imposed,  §  473. 

To  pleadings  or  proceedings  generally,  |  478. 

Variance,  in  case  of,  f  S  469,  470. 
AMICABLE  ACTIONS,  submission  of  controyersy,  ||  1188- 

1140. 
ANCHORAGE,  vessels  liable  for,  §  818. 
ANOTHER  ACTION  PENDING,  ground  for  demurrer,  |  480. 
ANCIENT  WRITINGS,  presumption  of  genuineness,  $  1968. 
ANSWER,  in  particular  actions:  See  Particular  Title, 

Abatement,  plea  in,  §  430. 

Absence  of,  what  relief  granted  plaintiff,  |  580. 

Account,  items  of,  §  454. 

Allegations:    See  Allegations. 

Amendment  of,  §  472. 

Amended  complaint,  failure  to,  default,  |  472. 

Amended  complaint,  to,  time  for,  8  472. 
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Amended  pleading,  to,  8  472. 

Appearance,  answer  is,  §  1014. 

Complaint,  amended,  to,  §  432. 

Construction  of,  f  462. 

Contains  what,  §  437. 

Counterclaim,  §§  437-440. 

Counterclaims,  may  contain  sereral*  i  44L 

Cross-complaint,  f  442. 

Cross-complaint,  to,  f  442. 

Default  for  failure  of,  when  entered,  |  585. 

Defective  heading  to,  §  1046. 

Defense,  may  contain  several,  S  441. 

Defense  not  raised  by,  waived,  i§  434,  439. 

Defenses  must  be  stated  separately,  §  44L 

Demur  to  part,  and  reply  to  part,  §  441. 

Demurrer  and,  at  same  time,  S  431. 

Demurrer  overruled,  allowing  answer,  |  472. 

Demurrer,  effect  on,  §  472. 

Demurrer;  matters  not  appearing  on  fiice  of 

§  433. 
Demurrer,  overruling,  time  to  answer,  |  47^ 
Demurrer  to,  §S  422,  443,  444. 
Demurrer  to,  effect  of  overruling,  |  472. 
Demurrer  to  part  and  reply  to  part,  |  441* 
Disclaimer,  i  739. 
Filed,  must  be,  §  465. 
General  denial  puts  in  issue,  what,  §  437. 
General  denial,  when  sufficient,  §  437* 
Generally,  S  437. 

Genuineness  of  instruments,  how  controverted,  |  Ut 
Genuineness  of  instruments,  when  admitted,  I  447. 
Genuineness  of  instruments,  when  not  admitted,  S  449. 
Information  and  belief,  denial  on,  S  437. 
Irrelevant,  may  be  stricken  out,  f  463. 
Joint  debtor  brought  in  after  Judgment,  of,  §  992. 
Justice's  court,  in,  §  852.    See  Justice's  Court 
Lost,  how  supplied,  |  1045. 
Material  allegations  in   complaint,  not  contxowted 

deemed  true,  S  462. 
Material  allegations,  what  are,  §  463. 
New  matter,  f  437. 
New  matter  in,  deemed  denied,  |  462. 
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Objection  not  appearing  on  complaint,  may  be  taken 
by,  §  433. 

Objections  to  complaint  waived,  when*  I  434. 

Plea  in  abatement,  §  430. 

Pleading,  as  a,  §  422. 

Police  court,  in,  oral  or  written,  |  981. 

Police  court,  when  may  be  made,  §  931. 

Redundant  matter,  striking  out,  §  463. 

Served,  must  be,  f  465. 

Shall  contain  what,  §  487. 

Sham,  may  be  stricken  out,  |  453. 

Signature  to,  $  446. 

Specific  denial,  when  necessary,  |  437. 

Striking  out,  I  453. 

Supplemental,  when  allowed,  §  464. 

Time  for,  extending,  (§  473,  1054. 

Unverified  complaint,  general  denial,  |  437. 

Variance,  amendment,  IS  469,  470. 

Verification  of,  §  446. 

Verified  complaint,  specific  denial,  §  437. 

Verified  complaint,  failure  to  verify  answer,  {  446. 

Waiver  of  objections  not  taken  by,  8  434. 

Waiver  of  summons  by,  {  406. 

What  to  contain,  i  437. 

Written  instrument,  when  complaint  sets  forth,  JS  447- 
449. 

Written  instrument,  setting  out  in,  §§  448,  449. 

See  Pleadings. 
APPEALS.    Appellant,  definition  of,  §  938. 

Appellant,  who  is,  §  938. 

Courts  existing  before  January,  1880,  appeal  from,  p. 
761,  Stats. 

Forcible  entry,  provisions  relating  to  appeals  relate  to» 
i  1178. 

Judgment  reviewable  as  code  prescribes,  S  936. 

Jurisdiction  of  supreme  court,  §§  53,  963.    See  Supreme 
Court 

Order  reviewable  as  code  prescribes,  |  936. 

Parties,  how  designated,  §  938. 

Probate  orders  and  decrees,  provisions  relating  to  ap- 
peals apply,  1 1714. 

Probate  proceedings,  appeals  in:  See  Wills  XUL 
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Respondent,  definition  of,  §  938. 
Respondent,  who  is,  §  938. 
Who  may  appeal  and  in  what  eases  may  be  taken. 
Agreed  case,  appeal  lies  from  judgment,  ft  1140. 
Any  aggrieved  party  may  appeal,  §  938. 
Award,  decision  upon  motion  to  modify  appealable, 

I  1289. 
Award,  Judgment  on  before  motion  to  correct  not  ap- 
pealable, I  1289. 
Corporation,  Judgment  dissolving  appeal  lies,  f  1231 
Causes  in  which  may  be  taken,  ft  963. 
Distribution,  appeal  from  proceedings  in,  f  1664. 
Election  contest,  appeal  from,  |  1126. 
Bminent  domain,  appeal  in,  |  1257. 
Heirship,  appeal  lies  from  judgment  in  proceedings  to 

determine,  §  1664. 
Judgment  in  cause  submitted  without  action,  appeal 

from,  I  1140. 
Judgments  from  which  may  be  taken,  §  963. 
]£ay  be  taken  in  what  cases,  $  963. 
Mechanic's  lien,  appeal  in  cases  involving,  {  1199. 
New  trial,  appeal  from  orders  respecting,  I  963. 
New  trial,  order  for  made  by  court  without  applici> 

tion  of  parties,  |  662. 
Orders  from  which  may  be  taken,  |  963. 
Receiver,  appeal  from 'appointment  of,  f  963. 
Trustee's    account    after    distribution,    appeal  from, 

f  1701. 
Special    administrator,    none    from    appointment   oC 

f  1413. 
Who  may  appeal,  f  938. 
Within  what  time  to  be  taken. 
Attachment,  order  respecting,  S  939. 
Change  of  venue,  order  relating  to,  §  939. 
Evidence,  time  for  appeal  to  review,  f  939. 
Final  Judgment,  §  939. 
Final  Judgment,  orders  after,  §  939. 
Heirship,  appeal  in  proceedings  to  determine,  f  1664. 
Injunctions,  order  respecting,  |  939. 
Interlocutory  Judgment,  §  939. 
In  various  cases,  (  939. 
New  trial,  order  relating  to,  time  for  appeal,  I  939. 
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Partition,  order  respecting,  §  939. 
Probate  proceedings,  orders  and  decrees  in,  8  1715. 
Receiver,  order  relating  to,  f  939. 
Within  what  time  may  be  taken,  §  989. 
How  taken;  notice,  undertaking,  or  deposit. 

Deposit  in  lieu  of  undertaking,  §(  940,  941,  948,  949. 

Deposit,  waiver  of,  (  948. 

How  taken,  §  940. 

NoUce  of,  I  940. 

Notice  of,  appellant  must  furnish  copy,  8§  950-962. 

Notice  of,  filing  and  serving,  8  940. 

Trustee's  account  after  distribution,  appeal  from,  how 

taken,  8  1701. 
Undertaking,  attachment,  on  appeal  from,  8  946. 
Undertaking,  dispensing  with,  when  appellant  ii;  execu- 
tor, tnistee,  etc.,  8  946. 
Undertaking,  exception  to  sureties,  8  948. 
Undertaking,  executor,  official  bond  sufficient,  8  965. 
Undertaking,  final  bond  of  guardian  sufficient,  8  965. 
Undertaking,  how  certified,  8  953. 
Undertaking,  in  cases  not  specified,  8  949. 
Undertaking,  insufficient,  dismissal,  8  954. 
Undertaking,  insufficient,  new  bond,  8  954. 
Undertaking,  justification  of  sureties,  8  948. 
Undertaking  may  be  in'  one  instrument  or  several, 

8  947. 
Undertaking  necessary  unless  waived,  8  940. 
Undertaking,  requisities  of,  8  941. 
Undertaking,  sureties,  stipulation  for  Judgment  against, 

8  942. 
Undertaking,  sureties,  subrogation  of,  8  1059. 
Undertaking,  sureties.  Judgment  payable  in  specified 

kind  of  money,  when,  8  942. 
Undertaking,  time  of  filing,  8  940. 
Undertaking,  time  to  file,  extension  of,  8  1054. 
Undertaking  to  stay  proceedings:    See  post.  Effect  of. 

Stay  of  Proceedings. 
Undertaking,  waiver  of,  88  940,  948. 
Undertaking,    where    Judgment    directs    payment    of 

money,  8  942. 
Undertaking,  where  Judgment  for  sale  of  mortgaged 

premises,  8  945. 
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Undertaking,  where  judgment  directs  deliyery  of  docu- 
ments or  personalty,  (  943. 
Undertaking,  where  Judgment  directs  appointment  of 

receiver,  S  943. 
Undertaking,  where  Judgment  directs  sale  of  penoB- 

alty  on  foreclosure,  S  943. 
Undertaking,  where  Jud^ent  directs  sale  or  deliTevy 

of  realty,  {  944. 
Undertaking,  where  judgment  directs  execution  of  oob- 

yeyance  or  other  instrument,  $  944. 
Undertaking,  where  order  directs  issuance  of  alias 

writ  of  possession,  §  1210. 
Questions,  how  presented  for  review;  record  on  appesL 
Affidavit,  part  of  record  on,  $  661. 
Bill  of  exceptions,  appellant  must  furnish,  {  950. 
Bill  of  exceptions  used,  on  motion  for  new  trial  may  bs 

used  on,  {  950. 
Bill  of  exceptions:  See  ESxceptions. 
Certificate  of  clerk  as  to  correctness  of  transcript, 

i  953. 
Certification  of  undertakings  and  copies,  I  953. 
Copies,  how  certified,  J  953. 
Corporation,  Judgment-roU  on  appeal  from  Jndgmett 

dissolving,  I  1233. 
Findings  of  referee,  how  reviewed,  i  645. 
Judgment-roll:    See  Judgment-Roll. 
Judgment-roll,  appellant  must  furnish,  (  950. 
Judgment-roll,  what  constitutes,  S  670. 
Papers,  diBmlflsal  for  failure  to  furnish,  S  954. 
Papers  to  be  used  on  appeal  from  judgment,  S  960. 
Papers  to  be  used  on  appeal  from  judgment  rendered 

on  appeal,  I  951. 
Papers  to  be  used  on  appeal  from  orders,  except  or 

ders  granting  or  refusing  new  trials,  {  96L 
Papers  to  be  used  on  appeal  from  order  grsntiac  or 

refusing  new  trial,  {  952. 
Record  on,  what  constitutes,  $  661. 
Statement  on:  See  Statement 
Statement  settled  after  motion  for  new  trial  max  bo 

used  on,  S  950. 
Effect  of  appeal;  stay  of  proceedings. 
Action  is  deemed  pending  during,  {  1049. 
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Attachment,  undertaking  to  continue,  {  946. 

Effect  of,  and  the  giving  of  security,  $  946. 

BSflect  of,  on  attachment,  §  946. 

Bffect  of,  on  proceedings  below,  S  946. 

Eminent  domain,  effect  of,  §  1257. 

ISxecution,  property  levied  on,  released  by,  I  946. 

Forcible  entry,  appeal,  effect  of  as  stay,  §  1176. 

Judgment  for  delivery  of  documents  or  personalty, 
stay  of,  what  necessary,  §  943. 

Releases  property  from  levy,  §  946. 

Stay  of  judgment  on,  how  affects  lien  of  Judgment. 
S  671. 

Stays  proceedings  below,  §  946. 

Stay,  perfection  of  appeal  is  not,  in  what  cases,  S  949. 

Stay,  perfection  of  appeal  operates  as,  when,  {  949. 

Undertaking  to  stay  deficiency  Judgment,  §  945. 

Undertaking   to   stay   Judgment   appointing   receiver, 
§  943. 

Undertaking  to  stay  judgment  directing  foreclosure  of 
chattel  mortgage,  §  943. 

Undertaking  to  stay  Judgment  for  delivery  of  docu- 
ments or  personal  property,  S  943. 

Undertaking  to  stay  Judgment  for  execution  of  instru- 
ment, §  944. 

Undertaking  to  stay  judgment  for  sale  or  delivery  of 
realty,  §  945. 

Undertaking  to  stay  judgment  of  foreclosure,  {  945. 

Undertaking  to   stay  money  judgment,   affidavits  of 
sureties,  §  942. 

Undertaking   to    stay   money   judgment,   liability   of 
sureties,  §  942. 

Undertaking  to  stay  money  judgment,  requisites,  S  942. 

Undertaking  to  stay  order  granting  alias  writ  of  pos- 
session, bond  necessary,  §  1210. 
Dismissal  of  appeal. 

Effect  of,  {  955. 

For  failure  to  furnish  requisite  papers,  8  954. 

Insufficient  undertaking,  {  954. 

Insufficient  undertaking,  new  undertaking,  {  954. 

Sureties  becoming  insufficient,  §  954. 

When  will  be  aismlssed,  and  when  not,  §  954. 
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Hearing  and  review. 
Contested  election  cases,  preference  glyen  to,  |  57. 
Brrors   not  affecting  substantial  rights  disregarded, 

S  475. 
Error  not  presumed  prejudicial,  I  475. 
Orders  reviewable  on  appeal  from  Judgment,  I  H$» 
Probate  proceedings,  preference  given,  (  57. 
Review  of  finding  as  to  claims  of  mariners,  I  82C. 
Review,  what  subject  to,  {  966. 
Seamen,  review  of  findings  as  to  claims  of,  §  82€. 
What  may  be  reviewed  on  appeal  from  Judgment,  |  M. 
Judgment  on;  remedial  powers;  reversal. 
Court  may  take  what  action,  S  956. 
Decision  to  be  in  writing,  §  53. 
Brror  disregarded  unless  substantial  rights  affected, 

i  475. 
Judgment:  See  Supreme  Court. 
Judgment  on  appeal,  certificate  of  attachment  or  m- 

try  of,  §  958. 
Judgment,  when  becomes  final,  I  44. 
Modifying  Judgment  on,  8  957.  . 
New  trial,  passing  on  question  of  law  Involved,  I  51 
Powers  of  supreme  court,  §§  53,  957. 
Remedial  powers  of  appellate  court,  {{  58,  957. 
Reversal  of  order  appointing  guardian,  validity  of  scti^ 

S  966. 
Reversal,    new    action,    within    what   time   may  he 

brought,  S  355. 
Reversal  of  order  appointing  executor,  validity  of  acts, 

S  966. 
Reversal  not  decreed,  except  for  substantiBl  errors, 

§  475. 
Reversal  of  judgment,  restitution  of  rights,  {  957. 
Reversal,  restitution  where  property  sold  under  eze* 

cution,  S  957. 
Trustee's  account,  decree  settling  conclusive  on  afflmi- 

ance,  §  1701. 
Rehearing  and  hearing  In  bank. 
Ordering  case  to  be  heard  in  bank,  |  44. 
Rehearing,  §  44. 
Costs  and  damages  on  appeal. 
Costs  of,  discretionary  with  court  in  what  cases,  1 1027. 
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Costs  on,  how  claimed  and  recoyered,  i  1034. 
Costs  on  probate  appeals,  discretion  as  to,  §  1720. 
Costs  on  review,  other  than  by  appeal,  $  1032. 
Damages,  when  appeal  for  delay,  §§  967,  980. 

Remittitur. 
Generally,  {  958. 
Judgment  to  be  remitted  to  court  from  which  appeal 

taken,  S  53. 
Remittiturs  in  transferred  cases,  {  56. 

Appeals  from  Inferior  courts. 

Superior  court,  bond.  Justification  of  sureties  on,  I  92. 

Superior  court,  cause  to  be  tried  anew,  §  980. 

Superior  court,  code  provisions  not  applying  to  appeals, 
i  959. 

Superior  court,  costs,  S  980. 

Superior  court,  damages,  where  taken  for  delay,  {  980. 

Superior  court,  deposit  in  lieu  of  undertaking,  $  978. 

Superior  court,  dismissal,  $  980. 

Superior  court,  docket  of  Justice  of  peace  must  con- 
tain notice  of,  {  911. 

Superior  court,  docket  of  Justice  of  peace  to  contain 
receipt  of  bond  on  appeal,  §  911. 

Superior  court,  fine  for  not  transmitting  papers,  S  977. 

Superior  court,  how  taken,  §§  92,  974. 

Superior  court,  Judgment,  effect  and  enforcement  of, 
S  980. 

Superior  court,  notice  of,  filing  and  serving,  {  974. 

Superior  court,  notice  filed  with  Justice's  clerk,  S  92. 

Superior  court,  notice  what  to  state,  S  974. 

Superior  court,  papers  to  be  filed  with  Justice's  clerk, 
S  92. 

Superior  court,  powers  of  such  court,  §  980. 

Superior  court,  proceedings  therein,  $  980. 

Superior  court,  provisions  of  code  applicable,  I  980. 

Superior  court,  questions  of  fact,  action  tried  anew, 
§  976. 

Superior  court,  questions  of  fact,  no  statement  neces- 
sary, §  976. 

Superior  court,  questions  of  law,  hearing,  what  may 
be  referred  to  on,  $  975; 
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Superior  cotirt,  questlonB  ot  law,  statement,  oontenti 
of^  S  $75. 

Superior  court.  Questions  of  law,  statement,  time  to 
file,  S  975. 

Superior  court,  questions  of  law,  statement,  amend- 
ments to,  §  975. 

Superior   court,   statement  and   amendments,  sotUe- 
ment  of,  §§  92,  975. 

Superior  court,  stay  of  proceedings,  officers'  fees»  I  979. 

Superior  court,  stay  of  proceedings  on  flllng  under* 
taking,  S  979. 

Superior  court,  sureties,  exception  to,  and  justiflcatioB 
of,  i  978. 

Superior  court,  time  for  appeal,  8S  9S9,  974. 

Superior  court,  transmission  of  papers,  {  977. 

Superior  court,  transmission  of  papers,  compelling  tlie^ 
§  977. 

Superior  court,  undertaking,  requisites  of,  S  978. 

Superior  court,  what  papers  to  be  transmitted,  |  977. 

Superior  court,  who  may  take,  §  974. 

Supreme  court,  appeal  to  from  justice's  court,  |  HL 
APPEARANCE,  ac^irer  is,  {  1014. 

Attorney  for  absent  or  minor  heirs,  I  1718. 

Attorney,  on  accusatlOh  for  removal,  8S  292,  29S. 

Ball  for,  on  arrest  for  contempt,  I  1218. 

Cures  defective  service,  {  582. 

Defendant,  of,  equivalent  to  personal  service,  {  418. 

Demurrer  is,  §  1014. 

Effect  of,  where  sununons  not  Issued  or  served,  |  68L 

Eminent  domain,  who  may  aippear,  (  1246. 

Escheat,  who  may  appear,  (  1271. 

Guardian,  by,  $  1722. 

Joint  contract,  appearance  where  one  defendsat  ap- 
pears or  is  served,  i  406. 

Justice's  court,  trial  in,  when  party  fails  to  appesr, 
§  884. 

Notice  of,  I  1014. 

Notice  waived  by,  S  1806. 

Proceedings  to  compel  in  supplementary  proeeedlosi^ 
«  715. 

Summons,  time  for  to  be  Inserted  In,  S  407. 

Tftne  for,  §  407. 
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Trial  of  actions  on,  S  581. 

Vessels,  actions  against,  who  may  appear  and  defend, 
S  821. 

Waiver  of  findings  by  failure  to  appear,  I  684. 

Waiver  of  jury  trial  by  failure  to  make,  §  631* 

Waiver  of  summons  by,  S§  406,  416,  581. 

Wliat  constitutes,  §  1014. 
APPELLANT,  who  Is,  §  936. 
APPLICATIONS,    repeated    for    same    order,    fbrblddeiC 

§§  182,  183. 
APPRAISEMENT:    See  Estates  of  Decedents. 

Appointment  of  appraisers  at  chambers,  §  166. 
Homestead,  of,  appeal  from  report,  §§  939,  963. 
Ward's  estate,  of,  §  1773. 
ARBITRATION,  adjournment,  {  1284. 

All  arbitrators  must  meet  and  act,  {{  1058,  1285. 

Appeal  from,  §  1289. 

Arbitrators,  majority  may  determine  question,  g  1286. 

Arbitrators  must  be  sworn,  §  1285. 

Arbitrators,  power  of,  to  appoint  time  and  place  of 

hearing,-  §  1284. 
Arbitrators,  powers  of,  to  take  evidence,  S  1284. 
Arbitrators,  quorum,  §  1053. 
Award,  compelling  arbitrators  to  make,  §  1283. 
Award,  correcting,  §  1288. 
Award,  delivery  of,  $  1286. 
Award,  enforcement  of,  §  1283. 
Award,  filing  and  entry  of,  §  1286. 
Award  has  effect  of  judgment,  when,  {  1286. 
Award,  modifying,  §  1288. 

Award,  modifying  or  correcting,  grounds  for,  I  1288. 
Award,  power  to  make,  (  1284. 
Award,  presumption  that  all  matters  submitted  passed 

on,  §  1963. 
Award,  signing  of,  §  1286. 
Award  to  be  in  writing,  §  1286. 
Award,  vacation  of,  grounds  for,  {  1287. 
Boundaries,  of,  §  1281. 
Damages  on  revocation,  {  1290. 
Number  of  arbitrators,  §  1282. 
Oaths  by  arbitrator,  §  1284. 
ParUUon,  §  1281. 
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Powers  of  arbitrators,  §  1284. 

Quorum  of  arbitrators,  $  1053. 

Subjects  of,  §  1281. 

Submission  to,  entry  of,  as  order  of  court,  1 1282. 

Submission  to,  flUng  with  clerk  and  entry  of,  1 1283. 

Submission  to,  must  be  In  writing,  §  1282. 

Submission  to,  revocation  of,  §  1283. 

Submission  to,  revocation  of,  what  may  be  recovered 

In  case  of,  S  1290. 
Title  to  real  property  may  not  be  submitted  to,  i  128L 
What  may  be  submitted  to,  §  1281. 
ARGUMENT,  case  may  be  brought  before  court  tar,  whta^ 

i  665. 
Order  of  counsels',  §  607. 
Reserving  case  for,  §{  664,  665. 
ARREST  AND  BAIL. 
Arrest. 
Administrator,  arrest  of,  I  1449. 
Affidavit  for,  §§  481.  862. 
Affidavit  and  order  of  arrest  to  be  deliyered  to  sherilb 

and  copy  to  defendant*  (  484. 
Arrested  party,  application  by,  for  postponement  flC 

trial  in  Justice's  court,  $  876. 
Code  prescribes  only  mode  of,  S  478. 
Contempt,  arrest  in:    See  Contempt. 
Defendant,  when  subject  to,  S  479. 
Discharge  of  persons  imprisoned  on  dvU  process,  H 

1143-1154.    See  Prisoner. 
Entry  of  Judgment  in  Justice's  court  when  defandint 

subject  to,  S  893. 
Bscape,  llabUlty  of  sheriff,  {  50L 
Execution,  arrest  on,  S  682. 
Forcible  entry  and  detainer,  in,  I  1168. 
For  embezzlement*  I  479. 
For  fraud,  {  479. 
Grounds  for,  {  479. 
How  made,  $  486. 
In  action  for  fine  or  penalty,  i  479. 
Justice's  courts,  in,  {§  861^65.   See  Justice's  Court 
Malicious,  Joinder  of  actions,  §  427. 
Mandamus,  disobedience  of,  S  1097. 
Manner  of,  prescribed  by  code,  S  478. 
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Motion  to  y&cate,  §  603. 
liotion  to  vacate,  affidavit,  {  608. 
Motion  to  vacate,  when  granted,  S  604. 
Of  debtor  in  supplementary  proceedings,  i  716. 
Of  Judgment  debtor,  SS  682,  684. 
Order  of,  by  whom  made,  $  480. 
Order  of,  filing,  S  492. 
Order  of,  form  of,  §  483. 
Order  of,  undertaking  of  plaintiff,  i  482. 
Order  of,  when  made,  i  483« 
Privilege  of  witness  from,  S  2067. 
Probate,  arrest  for  refusal  to  obey  dtatlon  In,  |  1460. 
Public  administrator,  arrest  of.  S  1784. 
Quo  warranto,  in,  $  804. 
Sheriff,  return,  etc.,  S  492. 

Support  of  prisoner,  plaintiff  must  furnish,  I  1164. 
Undertaking  for,  §  862. 
Vacating  arrest,  S  603. 
When  defendant  about  to  leave  state,  8  479. 
When  defendant  about  to  remove  or  dispose  of  prop- 
erty, i  479. 
When  property  concealed  or  disposed  of,  S  479. 
Witness,  arrest  for  refusal  to  testify,  $  1994. 
Witness,  arrest  of,  when  void,  {  2068. 
Witness,  liability  of  officer  arresting,  S  2069. 
Witness,  when  exonerated  from  arrest,  §  2067. 
Witness,  when  entitled  to  release  from,  |  2070. 
Bail. 
Acceptance  of  undertaking  by  sheriff,  {  492. 
Allowance  of,  exonerates  sheriff,  |  496. 
Allowance  of,  manner  of,  S  496. 
By  person  arrested  for  contempt,  S§  1213,  1215* 
Contempt,  form  and  condition  of  bond,  S  1216. 
Defendant  discharged  on,  $  486. 
Delivery  of  undertaking  to  sheriff,  I  492* 
Deposit,  certificate  of,  S  497. 
Deposit,  defendant  discharged  on,  {  486. 
Deposit,  how  applied  or  disposed  of,  i  600. 
Deposit  instead  of  ball,  S  497. 
Deposit,  payment  of,  into  court  by  sheriff,  I  49S. 
Deposit,  substituting  bail  for,  $  499. 
Deposit  when  bail  reduced,  §  497. 
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Exonerated  by  surrender  of  defendant,  I  4S8. 

Exonerated  by  death  or  imprisonment  of  deCeodaa^ 
i  491. 

Exonerated,  when,  §§  i88,  489. 

Exonerated,  when  not,  S  489« 

Failure  to  object  to,  {  492. 

Filing  of  undertaking,  (§  482,  492. 

Force  of,  S  487. 

How  given,  §  487. 

How  proceeded  against,  i  490. 

Judgment  against  sheriff,  proceedings  on,  I  601 

Justification,  {  494. 

Justification,  manner  of,  S  496, 

Justification,  notice,  {  493. 

Motion  to  reduce,  S  503. 

Motion  to  reduce,  affldavit,  I  603. 

Motion  to  reduce  when  granted,  S  604. 

New  imderlaking  when  other  bail  given,  I  493. 

Qualifications  of,  S  494. 

Refusal  by  plaintiff  to  accept  ball,  I  492. 

Rejection  of  undertaking  by  sheriff,  %  492. 

Sheriff  when  liable  as,  and  his  discharge,  I  60L 

Substituting  for  deposit,  §  499. 

Surrender  of  defendant  by,  (S  488,  489. 

Surrender    of    defendant,    time    for    and    how   90 
complished,  §§  488,  489. 

Undertaking  of  bail,  S  487. 

Undertaking  of  plaintiff,  S  482. 
ASSAULT,  Jurisdiction  of  Justice's  court,  i  115. 

Limitation  of  action  for,  $  340. 
ASSEMBLY,  to  present  impeachments,  I  37. 
ASSESSMENT,  claim  and  delivery,  S  610. 

Costs  of  course  in  action  Involving,  I  1022. 

Limitation  of  action  for  stock  sold  for,  |  341i 

Limitation  of  action  to  contest,  S  349. 

Value  of  property  taken  for  public  use,  I  1248. 
ASSIGNMENT,  chose,  of,  not  to  prejudice  defense^  §1  t9L 
885. 

Cross-demand  not  barred  by,  I  440. 

Not  to  prejudice  right  of  set  off,  S  368. 

Redemptioner  to  produce  copy  of,  {  706. 

Transfer  of  interest  does  not  abate  action,  |  336. 
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ASSIGNMENT  FOR  CREDITORS,  salaries  and  wages  as 

preferred  claims,  {1204. 
ASSISTANCE,  bond  on  appeal  frbm  order  directing  alias 
writ,  S  1210. 

Execution,  I  682. 

Re-entry  after  eyiction,  effect  of,  §  1210. 

Re-entry  after  eyiction,  proceedings  on,  $  1210. 

Re-entry,  alias  writ  of  possession,  appeal  from  order, 
stay,  §  1210. 

Writ  of,  to  put  plaintiff  in  eminent  domain  in  pos- 
session, S  1264. 
ASSOCIATION,  associates  may  be  sued  in  name  of,  S  888. 

Change  of  name,  liow  effected,  S  1276. 

Savings  and  loan,  dissolution  of,  §  1234. 
ATTACHMENTS.     Administrator,  against,  to  compel  at- 
tendance^ §  1440. 

Appeal,  effect  of,  undertaking,  §  946. 

Appeal  from  order  respecting,  time  for,  {  939« 

Appeal  lies  from  order  respecting,  {963. 

Contempt,  for,  §  1212. 

Estate  of  decedent,  to  compel  Inventory  of  after-dis- 
covered property  of,  8  1451. 

Executor,  against,  for  failure  to  return  account  of  sale, 
§  1575. 

Executor,  against,  to  compel  accounting,  §§  1627,  1628, 
1630. 

Inventory  of  after-discovered  property  of  decedent,  to 
compel,  §  1451. 

Judgment  for  plaintiff,  how  satisfied,  {  550. 

Juror,  against,  to  compel  attendance,  S  238. 

Justice  court,  attachment  in,  S§  866-869.    See  Justice's 
Court 

Preferred  claims  for  wages,  {  1206. 

Recorder,  how  to  index  attachments,  I  642. 

Surviving    partner,    against    to    compel    accounting; 
S  1585. 

Will,  of  person  not  producing,  §  1302, 

Witness,  of,  §§  177,  1993. 
Issuance,  form  and  contents.  ^ 

Affidavit  for,  what  to  contain,  i  538. 

Directed  to  sheriff,  .$  540. 

Form  of,  §  640. 
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Several  writs  may  Issue  to  different  sherUEs,  I  640. 

Time  to  issue,  |  537. 

When  and  in  what  cases  may  Issue,  $  537« 

Writ  directed  to  sheriff,  S  640. 

Writ  to  state  what,  $  640. 

Undertaking  on. 
Amount  of,  §  639. 

Delivered  to  defendant  on  Judgment  in  his  favor,  | 
Exception  to  sureties,  |  539. 
Generally,  539. 

Justification  of  sureties,  I  639. 
Requisites,  S  539. 
Vacating,  for  failure  of  sureties  to  Justus,  S  689. 

What  may  be  attached. 
Corporation,  shares  of  stock  may  be  attached,  I  6iL 
Debts  may  be  attached,  §  541. 
Materials  for  building  not  subject  to,  I  1196. 
Vessels,  attachment  of:   See  Shipping. 
What  property  subject  to,  {  641. 

Levy;  property,  how  attached. 
Accounts  may  be  collected  without  suit,  I  647. 
Accoimte  collected,  receipt  of  sheriff  for,  §  547. 
Attorney  to  give  written  instructions  what  to  attad, 

§  643. 
Credits,  how  attached,  §  642. 
Custody,  personal  property  must  be  takan  In,  wheia, 

§  542. 
Debts  and  credits  attached,  to  be  oollected,  |  647. 
Debts,  how  attached,  §  542. 
Personal  property,  how  attached,  {  642. 
Personal  property  not  susceptible  of  manual  ddlwy, 

how  attached,  {  642. 
Personal  property  susceptible  of  manual  delivery,  haw 

attached,  §  542. 
Real  property,  how  attached,  S  642. 
Recorder  to  index  attachlhent  of  realty,  I  642. 
Shares  of  stock,  how  attached,  {  642. 

Qarnlahment. 
Credits  or  personalty  in  possession  of  third 

attachment  of,  S  543. 
Examination  of  defendant  on  oath,  I  646. 
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SSzamlnation   of  defendant,   delivery  of  property   to 

Bhetlft  after,  §  545. 
Garnishee,  citation  to  appear,  §  545. 
Oamlshee,  examination  of,  on  oath,  §  545. 
Garnishee,   not  delivering  up   property,   liability  of, 

§  544. 
Garnishee,  service  on,  {{  542,  543. 
Memorandum  of  credits,  garnishee,  to  give,  <  646. 
Memorandum,  party  refusing,  to  pay  costs,  {  546. 

Claim  of  property;  preferred  claims. 

Third  person,  property  claimed  by,  how  tried,  i  549. 
Wages,  claim  for,  preferred,  S  1206. 

Release;  discharge;  Judgment  for  defendant. 

Delivery  to  defendant  when  Judgment  In  his  favor, 
i  553. 

Discharge  of,  at  what  time  may  be  moved  for,  §  556. 

Discharge  of,  for  Irregularity,  §  558. 

Discharge  of,  grounds  for,  S§  556,  558. 

Discharge  of,  motion  for,  S8  554,  556. 

Discharge  of,  motion  for,  affidavits,  §  557. 

Discharge  of,  motion  for,  amendment  for  Irregularity, 
S  558. 

Discharge  of  on  judgment  for  defendant,  S  553. 

Judgment  for  defendant,  what  to  be  delivered  to  him, 
S  563. 

Belease  of,  delivery  of  property  and  proceeds  to  de- 
fendant, §  654. 

Release  of,  on  giving  undertaking,  {  554. 

Release  of,  on  real  property,  manner  of,  §  560. 

Release  of,  on  real  property,  recording,  §§  659,  560. 

Release  of,  proceedings  for,  §  654. 

Release  of,  proceedings  for,  before  Whom  taken,  {  654. 

Release  of,  undertaking  for,  §§  554,  556. 

Release  of,  undertaking  of  defendant,  §  555. 

Release  of,  undertaking  for.  Justification  of  sureties, 
M  564,  665. 

Release  of,  upon  what  terms  granted,  §  565. 

Release  of,  when  granted,  §§  564,  555. 

Undertaking  of  defendant,  {  540. 

Undertaking  by  defendant,  when  suit  may  be  brought 
on,  §  662. 
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8«le  of  property;   disposition  of  proceeds;   increase  or 

deficiency. 
Balance  due,  execution  for,  {§  550,  551. 
Balance  due,  how  collected,  §§  551,  652. 
Deliyery  of  property  or  proceeds  to  defendant  vim 

Judgment  satisfied,  SS  550.  551. 
PeriBhable  property,  how  sold,  S  547. 
Perishable  property,  proceeds  of,  S  550. 
Sale  of  property,  manner  of,  §  548. 
Sale  of  property,  notice,  SS  548,  550. 
Sale  of  property  may  be  as  under  execution,  I  648^ 
Sale  of  property  under  execution,  S  550. 
Sale  of  property  where  interests  of  parties  req:iilx«^ 

§  548. 
Inventory  and  return  by  siieriff. 
Inventory,  how  made,  §  546. 
Inventory,  full,  sheriff  to  make,  8  546. 
Memorandum  of  property,  §§  545,  546. 
Return  of  writ,  manner  of,  S  559. 
Return  of  writ,  time  for,  §  559. 
ATTORN EY|  absence  of,  postponement  of  trial  for,  |  696b 
Argument,  order  of,  at  trial,  {  607. 
.   Contempt  for  assuming  to  be,  8  1209. 
Contempt  for  practicing  without  license,  S  281. 
Conviction  of  crime,  certificate  thereof  to  snpremt 

court,  §  288. 
Death  of,  notice  to  appoint  substitute,  {  286. 
Bxemption  from  Jury  duty,  S  200. 
Judge  pro  tempore,  attorney  may  be  selected  to  act  ati 

S  72. 
Legislature,  extension  of  time  during  attendance  on, 

§  1054. 
Privileged  communications,  {  1881. 
Roll  of,  how  kept,  §  280. 
Supreme  court,    of,  who  are,  S  275. 
Witness,  as,  §  1881. 
Admission;  license;  who  may  act  as;  dlsqualHIcation. 
Admission  after  examination,  S  277. 
Admission,  examination  of  candidates  for.  §  276. 
Admission,  certificate  of  and  license,  S  277. 
Admission,  oath  on,  §  278. 
Admission,  qualifications  of,  S  275. 
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AdmisBion  of,  from  other  state  or  country,  S  279. 

Admission,  who  may  be  admitted  as,  S  275. 

Disqualification  of  county  clerk  to  practice,  8  171. 

Disqualification  of  judge  to  practice,  S  171. 

Disqualification,  judge  or  justice  having  acted  as,  {  170. 

Disqualification,  receiver,  attorney  disqualified  to  b^ 
when,  S  566. 

License  of,  §§  277-279. 

License,  oath  of,  indorsement  of  on,  §  278. 

License,  practicing  without  is  contempt,  §  281. 

License,  practicing  without,  penalty  for,  §  281* 

Roll,  attorney  must  sign,  {  280. 

Who  may  act  as  in  justice's  court,  S  842. 

Who  may  not  act  as  in  justice's  court,  §  96. 
'  Who  may  act  as  in  police  court,  {  281. 
Compensation  of. 

Compensation  of,  left  to  parties,  {  1021. 

Fee  on  bond  in  action  in  condemnation,  {  1251. 

Fees  in  action  involving  mechanic's  lien,  |  1195. 

Fees  in  escheat  proceedings,  §  1271. 

Fees  in  foreclosure  suit,  §  726. 

Fees  in  partition,  §§  796,  798. 

Fees  in  suit  by  executor  on  claim  against  estate,  8  1510. 

Fees  where  injunction  vacated  or  dissolved  in  case 
Involving  waters,  8  532. 
Appointment  of. 

Absent  or  minor  heirs,  appointment  of,  8  1718. 

Appointment  of,  to  represent  party  in  partition,  8  768. 

Probate  court,  appointment  by,  88  1307, 1718. 

Will  contest,  appointment  on,  8  1307. 
Change  and  substitution  of. 

Ceasing  to  act,  notice  to  appoint  substitute,  8  286. 

Death  of  attorney,  notice  to  appoint  substitute,  8  288. 

Removal  of,  notice  to  appoint  substitute,  8  286. 

Substitution,  how  made,  8  284. 

Substitution,  notice  of,  8  285. 
Duties  and  powers  of. 

Attachment,  in,  to  give  written  instructions  what  to  atp 
tach,  8  543. 

Authority  of,  8  283. 

Authority  to  acknowledge   satisfaction  of  Judgment 
8  283. 
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Authority  to  bind  client,  §  283. 

Authority  to  receive  money,  and  discharge  claim,  f  28S. 

Contempt,  neglect  or  violation  of  duty,  a,  $  12(h). 

Duties  of,  §  282. 

Pleadings,  subscribing  and  verifying,  §  446. 

Replevin,   may  require   sheriff  to  take  property  la, 

S  511. 
Retraxit,  authority  to  enter,  {  581. 
Satisfaction  of  judgment  by,  S  675. 
Service  of  intervention  on,  §  387. 
Service  on,  for  non-resident,  S  1015. 
Service  on,  manner  of,  §  1011. 
Stipulations  of,  §  283. 
Verification  of  pleading  by,  S  44S. 
Removal  or  suspension. 
Accusation  to  be  verified,  S  291. 
Accusation  to  be  written,  {  290. 
Accusation,  objection,  no  particular  form  necesaaryt 

S  295. 
Accusation,  demurrer  to,  {  295. 
Accusation,  what  must  state,  {  291. 
Accusation,  objection  to  to  be  written,  f  295. 
Accusation,  answer  to,  §  296. 
Accusation,  answer  or  objection  to,  S  294. 
Accusation,  denial  of,  may  be  oral  without  oath,  I  29S. 
Accusation,  refusal  to  answer,  proceedings  on,  |  297. 
Appearance,  §  298. 

Appearance,  want  of,  proceedings  on,  S  29S. 
Appearing  without  authority,  {  287. 
Citation,  S  292. 

Conviction  of  crime,  removal  for,  I  287. 
Grounds  for,  S  287. 
Judgment,  §  299. 

Lending  name  to  another,  removal  for,  (  287. 
Plea  of  guilty,  proceedings  on,  {  297. 
Proceedings,  how  Instituted,  S  289. 
Proceedings  taken  upon  information  of  another,  wlMi^ 

«  289. 
Proceedings,  when  to  be  taken  by  court,  I  289. 
Reference  to  take  deposition,  §  298. 
Striking  name  from  roll,  8  290. 
Trial,  S  297. 
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ATTORNEY-GENERAL,  escheated  estates,  duties  of.  relar 
tlve  to.  S§  1269-1272. 
Need  not  verify  pleadings,  S  446. 
Power  and  duties  of,  prescribed  by  Political  and  Penal 

Codes,  §  262. 
TTanrping  office  or  franchise,  action  by  against  party, 

SI  803-810. 
Usurpation  of  office:     See  Usurpation  of  Office. 
AUCTION.    Bids:     See  Bids. 

Bxecution  sale  to  be  at,  S  694. 
Partition  sale  to  be  at,  f  775. 
Sale  of  attached  vessel  at,  f  824. 
Sales  at,  memorandiun  of  auctioneer,  8  1973. 
ANCIENT  FACTS,  evidence  of  common  reputation,  as  to, 

§  1870. 
AWARD  of  arbitrators,  S{  12S6  et  seq.    See  Arbitration. 

BAGGAGE,  sheriff  may  not  Interfere  with,  on  attachment 

of  vessel,  §  820. 
BAML:    See  Arrest  and  Bail. 
BAILIFF  of  supreme  court,  S8  265,  266. 
BANK.    Banking  corporation  not  to  use  name  of  friendly 
society,  S  1276. 

Dissolution,  deposits  and  dividends,  8  1234. 

Limitation  of  action  against,  for  deposit,  $  348. 

Next  of  kin,  act  allowing  collection  of  deposit  by,  p.  768. 
BANKRUPTCY.  Law  governing  insolvent  debtors,  §  1822. 
BATTERY,  Jurisdiction  of  justice's  court,  §  116. 

Limitation  of  action  for,  8  340. 
BERKELEY,  act  creating  Justice's  court  in,  p.  778. 
BENEFICIARY  need  not  be  joined  as  plaintiff,  8  369. 
BIBLE,  family,  entries  in,  as  evidence,  §  1870. 
BID,  execution  sale,  at,  8  694. 

Liability  of  sheriff,  8  697. 

Officer  may  refuse,  8  696. 

Probate  sale,  how  received  at,  88  1549,  1550. 

Refusal  to  pay,  88  695-697. 
BILL  OF  COSTS,  verifying  and  filing,  8  1033. 
BILL  OF  EXCHANGE:     See  Negotiable  Instruments. 

Complaint  may  be  copy  of,  8  353. 
BILL  OF  EXCEPTIONS:     See  Exceptions. 

Coae  CiT.  Proc.— 69. 
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BILL  OF  PARTICULARS,  further,  §  464. 

Need  not  be  pleaded,  $454. 
BIRTH,  declarationfl  of  decedent  relating  to,  |  1870. 
BLANK  In  papers  Issued  by  Justice  of  peace  must  be  filled. 

S  920. 
BOARD,  majority  may  act,  $  16. 
BOARD  OF  SUPERVISORS,  selection  of  Jurors,  |  204. 
BOAT:     See  Shipping. 
BOND:    See  Suretyship;  Undertaking. 

Action  on.  Justice's  Jurisdiction,  §  112. 

Administrator's  sale,  bond  of  purchaser  at,  {  1567. 

Administrator's:     See  Executor  and  Administrator. 

Agent  for  absentee  in  distribution  proceedings,  ot 
§§  1692,  1695. 

Appeal:     See  AppeaL 

Approval  by  Judge  at  chambers,  8  166. 

Chambers,  Judge  may  approve  at,  §  166. 

Ck>ntractor,  of,  §  1203. 

Corporation  as  surety,  S|  1056,  1057. 

Corporation  as  surety,  statute  authorizing,  pp.  762,  763. 

Court  commissioner,  power  to  take  and  approve,  §  25!;. 

Eminent  domain,  security  for  the  building  of  fences, 
etc.,  §  1251. 

Executor's:     See  Executor  and  Administrator. 

Guardian's:     See  Guardian. 

Injunction,  bond  on,  vacation  or  modification  of,  |  522. 

Injunction  respecting  waters  vacated,  bond  in  case  ot 
§  532. 

Justice's  clerk,  of,  §  86. 

Libel  and  slander,  bond  to  cover  costs  in,  p.  778,  Stats. 

Municipalities  need  not  give,  §  1058. 

Not  required  of  state,  county,  city,  town,  or  officer, 
S  1058. 

Officer  need  not  give,  §  1058. 

Partial  distribution  of  decedent's  estate,  f6r,  §{  16dS, 
1661,  1662. 

Public  administrator's,  §  1727. 

Qualifications  of  sureties,  §  1057. 

Requisites  of,  in  general,  §  1057. 

Several  actions  on,  costs  and  disbursements  In  case 
of,  S  1023. 
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State  or  munlcipalltieB  need  not  give,  §  1058. 

Vacation  or  modification  of  injunction,  on,  S  532. 
BOOKS  as  evidence,  S  1936. 

Containing  published  decisions,  admissible,  I  1902. 

ifintries  in  official,  evidence,  §  1920. 

Historical  books  prima  facie  evidence,  S  1936. 

Inspection  may  be  ordered  and  copy  given,  §  1000. 

Judgment  book  to  be  kept,  §  668. 

Law,  presumed  correct,  §S  1900,  1963. 

Presumed  published  by  authority,  §  1968. 

Presumption  of  correctness  of,  S  1963. 

Presumption  as  to  books  purporting  to  contain  reports 
of  decisions,  S  1968. 

Science  or  art,  books  of,  prima  facie  evidence,  {  1936. 
BOUNDARY,  adverse  possession,  I  325. 

Arbitration,  §  1281. 

Change  of,  succession  of  justices  of  peace,  §  107. 

Common  reputation,  evidence,  when  admissible,  S  1870. 

Conflicting,  which  prevail,  §  2077. 

Description  in  deeds,  §  2077. 

Determination  of,  to  lands,  I  2077. 

Evidence  as  to,  §  1870. 

Lake  as,  §  2077. 

Maps,  reference  to,  §  2077. 

Monuments,  I  2077. 

Navigable  waters  as,  §  2077. 

Non-navigable  streams  as,  §  2077. 

Road  as,  §  2077. 

Rules  for  determining,  §  2077. 

Tide  water  as,  S  2077. 
BREACH  OF  PEACE,  jurisdiction,  (  115. 

Contempt,  when,  §  1209. 
BREACH  OF  PROMISE,  to  marry,  sitting  of  court,  private, 

§  125. 
BUILDING    AND    LOAN    ASSOCIATION,    exemption   of 

shares  of  stock,  §  690. 
BUILDING  CONTRACT:     See  Mechanic's  Lien. 
BUILDINGS:    See  Public  Buildings. 

Mechanics'  liens:     See  Mechanics'  Liens. 
BURIAL  GROUND,  presumption  of  dedication  of,  |  1963. 
BURDEN  OF  PROOF,  who  has,  S{  1981,  1982. 
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CALENDAR,  causes  must  remidn  on«  till  when*  f  US. 

Clerk  must  enter  causes  on,  §  593. 

Dropping  causes  from,  §  693. 

Restoring  causes  to,  $  693. 
CAPACITY.    Want  of  a  ground  of  demurrer,  {  430. 
CARRIER,  vessels,  liability  of  on  contract  to  cany,  §  811 
CATTLE-GUARDS,  eminent  domain.  ||  1248,  1261,  1257. 
CASE  AGREED.    Ck)ntroyersy  without  acUon,  f  §  1138-1140. 
CEMETERY,  presumption  that  site  dedicated  for,  |  196S. 
CERTIFICATE.    Acknowledgment,  certificates  of,  §  1948. 

Appeal,  certificate  to  transcript,  §  963. 

Attorney's  admission  and  license,  of,  i|  277,  278. 

Clerk's,  of  Jurors  drawn,  S  219. 

Deposit,  instead  of  bail,  certificate  of,  §  497. 

Evidence,  as,  §§  1901-1907. 

Evidence,  certificate  of  copy  Judicial  record  of  lordgB 
country  for,  §§  1906,  1907. 

Evidence,  certificate  of  copy  document  for,  generally, 
S§  1919,  1922-1924. 

Evidence,  certificate  of  copy  Judicial  record  of  tbis 
state  or  United  States  for,  $  1906. 

Evidence,  certificate  of  written  law  or  public  wiitliig 
of  any  country  for,  §  1901. 

Execution  sale,  of,  §§  698,  699,  700,  1906,  1906. 

Location,  of,  as  evidence  of  ownership  of  land,  |  1926. 

Phonographic  reporter's  competency,  of,  i  270. 

Proof  of  will,  of,  §§  1317,  1318. 

Purchase,  of,  as  evidence  of  ownership  of  land,  §  1926. 

Recording  ofi^cer,  of,  is  prima  facie  evidence,  i  18S3. 

Kedemption,  of,  §  708. 

Service  of  sununons,  of,  §  416. 

Writing,  certificate  to,  form  of,  and  how  executed, 
$  1923. 
CERTIFIED  COPIES,  custodian  of  public  writing  bound  to 
give,  {  1893. 

Judicial  record  of  foreign  country,  of,  §  1907. 
CERTIORARI:     See  Review. 

Defined,  §  1067. 

Superior  court  or  Judge  may  issue,  |  76. 

Supreme  court  may  issue,  SS  61,  64. 

Supreme  court  Justice  may  not  grant  at  chambeiBi 
S  166. 
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CESTUI  QUE  TRUST:     See  Trust 

Need  not  be  joined  as  plaintiff,  §  869. 
CHALLENGE:     See  Jurors. 
CHAMBERS,  power  of  Judges  at,  S§  165,  166. 

Power  of  court  at,  §§  176,  1305. 

Writs  and  process  necessary  may  be  issued  at,  1 166. 
CHANGE  OF  NAME:     See  Name. 

CHARACTER,  good,  admissibility  of  evidence  of,  |  2058. 
CHARTS  as  eyldence,  §  1936. 

CHATTEL  MORTGAGE,  undertaking  on  appeal  from  or- 
der of  foreclosure,  I  943. 
CHIEF  JUSTICE:     See  Supreme  Court  Justices. 
CHILDREN:     See  Infanto. 

CHOSE  IN  ACTION,  assignment  of,  not  to  prejudice  de- 
fense, S  868. 
CITATION,  administrator,  to,  on    revocation    of   letters, 
{$  1384,  1385. 

Administrator,  to  show  cause  why  fusther  security 
should  not  be  given,  §S  1398,  1402. 

Attorney,  to  answer  accusation,  §*  292. 

Election  contest,  to  respondent^  I  1119. 

Executor,  to,  to  render  account,  H  1623-1625,  1628. 

Executor,  legatees,  etc^  to,  on  contest  of  will  after 
probate,  §  1828. 

Garnishee,  to,  $  545. 

Heirs  resident  in  county,  to,  §  1304. 

Persons  Intrusted  with  decedent's  estate  to  account, 
to,  I  1461. 

Person  suspected  of  embezzling  decedent's  estate,  to, 
88  1459, 1460. 

Probate,  in,  how  directed  and  what  to  contain,  {  1707. 

Probate,  in,  how  issued  and  served,  §§  1708,  1709, 1711* 

Sureties  on  administrator's  bond,  to,  8  1894. 

Sureties,  on  application  for  new,  il  1398-1402. 

Sureties,  on  application  for  release,  §  1403. 

Time  for  service,  8  1711. 
CITIZEN,  bailiffs  and  secretaries  of  supreme  court  shall 
be,  8  265. 

Justice  of  peace  shall  be,  8  1^9. 
CITY:     See  Municipal  Corporation. 
CITY  COURTS,  abolition  of,  p.  763,  Stats. 

Transfer  of  books,  papers,  etc.,  to  Justice,  p.  '463,  Stats 
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crviL  ACTION:     See  Action. 

CLAIM  AND  DELIVERY,  affidavit  for.  must  state  vbat, 

§  510. 
AiAdavit  for,  necessary,  §  510. 
Affidavit  for,  when  and  where  filed,  8  620. 
Affidavit  misstating  value  does  not  bind  sheriff,  |  47S. 
Agent,  service  of  order  on,  $  512. 
Agent,  taking  property  from,  §  612. 
Alternative  judgment,  §  667. 
Answer,  claim  to  be  made  before,  §  509. 
Concealed  property,  how  taken,  §  517. 
Costs  of  course  allowed,  when,  §  1022. 
Costs  when  recovery  less  than  three  hundred  doBan^ 

I  1025. 
Damages  for  detention,  §  667. 
Delivery  to  defendant,  {  515. 
Delivery  to  plainUff,  §S  514.  515. 
Delivery,  when  may  be  claimed,  $  609. 
Judgment  in  the  alternative,  §  667. 
Justices'  courts,  in,  S  870. 
Justice's  court,  in,  where  to  be  brought*  |  882. 
Limitation  of  action  of,  §  338. 
Notice,  when  and  where  filed,  S  520. 
Property,  how  kept  by  sheriff,  §  518. 
Redelivery,  when  defendant  entitled  to,  S  514. 
Redelivery,  undertaking  of  defendant,  §  514. 
Requisition  to  sheriff  to  take  property,  %  511. 
Service  of  order  on  defendant,  §  512. 
Sheriff's  fees,  §  518. 

Sheriff's  liability  to  third  person,  §  512. 
Sheriff's  liability  for  defendant's  sureties,  |  516. 
Sheriff's  return,  §  520. 
Sureties,  qualification  of,  §  616. 
Third  person,  claim  of  property  by,  (  619. 
Third  person,  claim  of  property  by,  affidavit,  S  519. 
Third  person,  claim  of  property  by,  undertaking  oC 

plaintiff,  §  519. 
Time  when  delivery  may  be  demanded,  §  609. 
Title,  effect  of  Judgment  on,  §  1908. 
Undertaking  of  defendant,  §  614. 
Undertaking   of   defendant,   justification   of  soretleSi 

S515. 
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Undertaking  of  defendant,  justification  of  sureties,  fail- 
ure of,  §  515. 

Undertaking  of  plaintiff,  §  512. 

Undertaking  of  plaintiff,  and  proceedings  in  serving  or- 
der, §  512. 

Undertaking  of  plaintiff,  exception  to  sureties,  i  618. 

Undertaking  of  plaintiff,  exception  to  sureties,  failure 
to  make,  S  513. 

Undertaking  of  plaintiff  where  third  person  clalnui 
property,  S  519. 

Undertaking,  when  and  where  filed,  ft  520. 

Verdict  in,  requisites  of,  §  627. 

Verdict  in,  assessment  of  damages,  §  637, 
CLAIM  OF  PROPERTY  in  attachment,  §  549. 

In  execution,  §  689. 

In  replevin,  §  519. 
CLAIM8:     See  Estates  of  Decedents;  Mechanics'  lieni. 

Adverse,  §|  738-751.    See  Adverse  Claim. 

Preferred,  claims  for  wages  are,  {{  825,  1204. 
CLERGYMEN,  privileged  communications,  §  1881. 
CLERK,  affidavits,  may  take,  §§  2012,  2013. 

Appraiser,  no  clerk  or  deputy  to  be,  §  1444. 

Certified  Ust  of  Jurors  to  be  filed  with,  i  208. 

County  clerk:     See  County  Clerk. 

Duty  of,  in  contested  elections,  ft  1118. 

Duty  of,  on  confession  of  Judgment,  §  1184. 

Judgment*  time  to  enter,  $  664. 

Judgment,  to  enter,  $  664. 

Judgment-book,  to  keep,  §  668. 

Judgment-docket,  to  keep,  §S  671-673. 

Judgment-roll,  to  make  up,  {  670. 
.  Justices',  §§  86-97.    See  Justice's  Clerk. 

Mandate,  what  to  transmit  on  verdict  on,  {  1098. 

Must  enter  causes  on  calendar,  I  593. 

Must  indorse  on  complaint,  what,  §  406. 

Must  keep  register  of  actions,  §  1052. 

Partition  sales,  to  Invest  proceeds  of,  %  789. 

Partition  sale,  duty  of,  on  Investment,  S  791. 

Partition,  to  attest  decree  in,  S  1684. 

Register  of  actions,  to  keep,  §  1052. 

Roll  of  attorneys,  to  keep,  S  280. 

Seal  to  be  kept  by,  §  152. 
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Supreme  court,  of,  §  262. 

Testimony,  when  to  take,  §  1051. 

To  return  writ  of  review  witli  transcript*  1 1070. 
In  probate  matters. 

Petition  for  letters  filed  with,  §  1371. 

To  set  petition  for  hearing,  8  1373. 

To  file  and  record  certificate  of  prooiC,  i  U18. 

To  post  notices,  §  1378. 

To  issue  citation,  §  1884. 

To  record  letters,  etc.,  {  1387. 

To  sign  and  seal  letters,  §  1856. 

To  issue  letters,  |  1412. 

To  enter  claims  on  register,  |  1497. 

To  sign  citation,  §  1707. 

When  to  issue  subpoenas  and  citatlona,  {§  1707, 1701. 
CLOSED  DOORS,  trial  with,  §  126. 
CLOUD  ON  TITLE,  parties  in  action  to  remove,  §  SSL 

See  Quieting  Title. 
CODE  OF  CIVIL  PROCEDURE,  action  pending,  how  tf^ 
fects,  §  8. 

Cited,  enumerated,  etc,  how,  §  19. 

Construction  of:     See  Construction. 

Construction  of  words  and  phrases,  |  16. 

Construed  liberally,  $  4. 

Continuation  of  statutes  and  common  law,  |  5. 

Divided  into  four  parts,  §  1. 

Establishes  law  on  subjects  to  which  it  relates,  |  4 

Is  continuation  of  statutes  and  common  law,  {  6, 

Justices'  court,  sections  applicable  to,  S  926. 

Limitation  statute,  how  code  affects,  %  9. 

No  statute  continued  in  force  because  consistent  with, 
§  18. 

Not  retroactive,  $  8. 

Office,  repeal  of,  by  code,  8  7. 

Penal,  provides  for  prosecution  of  criminal  action,  i  8L 

Private  statutes  not  repealed  by,  §  18. 

Repeal  by,  does  not  affect  existing  rights,  §  18. 

Repeal  by,  does  not  revive  former  laws,  {  18. 

Repealing  effect,  §  18. 

Retroactive  effect,  §  8. 

Rights  existing  or  accrued  not  affected  by,  I  18* 

Rights  not  affected  by,  §  8. 
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Statutes  not  expressly  continued  In  force  repealed  by, 
§  18. 

Statutes  In  derogation  of  common  law,  construction  of, 
§4. 

Statutes  repealed  by,  %  18. 

Tenure  of  office,  how  affected  by,  S  6. 

When  takes  effect,  §  2. 
CODICIL,  will  Includes,  $  17. 

See  Wills  L 
COLOR  OF  TITLE:    See  Adverse  Possession. 
COMMISSION,  executor  or  administrator's,  S  1618. 

To  take  testimony:     See  Deposition. 
COMMISSIONER:    See  Court  Commissioner. 

Findings  of,  force  and  effect  of,  $  644. 

Findings,  Judgment  on,  $  644. 

Foreclosure,  suits  for,  commissioners  in,  t  '^28. 

Insurance:    See  Insurance  Commissioner. 

May  take  affidavits  in  another  state,  §  2018. 
COMMON  LAW,  code  continuation  of,  §  6. 

Statutes  in  derogation  of  construction  of,  I  4» 
COMMUNITY  PROPERTY,  inventory  of  decedent's  estate 

to  show  what  Is,  I  1445. 
COMPENSATION:     See  Salary. 

Agent  of  absentee  in  distribution  proceedings,   ol^ 
§  1692. 

Appraisers  of  decedent's  estate,  of,  %  1444. 

Attorneys',  §  1021. 

Commissioners',  at  foreclsoure  sale,  {  729. 

Elisor's,  for  summoning  Jurors,  %  228. 

Bzecutor  and  administrator's,  S§  1616,  1618. 

Ouardian's,  $  1776. 

Partition  proceedings,  in:     See  Partition. 

Referees  in  probate,  SS  1508,  1636. 

Referees,  §  1021.    See  Referees. 

Trustee's,  on  settlement  of  accounts  after  distribution, 
§  1700. 
COMPLAINT:     See  ParUcular  Title;   Pleadings. 

Action  commenced  by  filing,  §  405. 

Action  commenced  when  filed,  §  350. 

Allegations  material,  what  are,  S  463. 

Allegations  material,  not  controverted  deemed  tru^ 
i  462. 
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Amended,  answer  to,  I  472. 

Amended,  filing  and  service  of,  f  472. 

Amended,  in  partition,  §  76L 

Amended  of  course,  §  472. 

Amendment  of,  §§  472,  473.    See  Amendment!. 

Answer  to,  shall  contain  what,  §  437* 

Boats,  in  actions  against,  §§  814-815. 

Causes  of  action  to  be  separatelj  stated,  I  427. 

Cloud  on  title,  §  738. 

Conditions  precedent,  §  467. 

Contains  what,  §  426. 

Death,  $  886. 

Default  of  defendant.  Judgment  cannot  exceed  amoaat 

demanded,  §  680. 
Defective  heading,  §  1046. 
Demurrer  to,  S§  422,  430,  431. 
Demurrer,  sustaining,  time  to  amend,  8  476. 
Description  of  real  property,  in  ejectmenl,  8  455^ 
Distribution  proceedings,  in,  8  1664. 
Ejectment,  In,  description  of  property,  8  456. 
Eminent  domain,  in,  8  1244. 

Fictitious  name,  when  party  may  be  sued  by,  8  47^ 
First  pleading  of  plaintiff,  8  425. 
Forcible  entiy  and  detainer.  In,  8  1166. 
Forcible  entry  and  detainer,  amendment  of,  8  1173. 
Genuineness  of  instruments,  how  controverted,  8  ^^ 
Genuineness    of    instruments    in,    when    admltti^d. 

88  447-448. 
Genuineness  of  instrument,  when  not  admitted,  8  ^^ 
In  particular  actions.:     See  Particular  Title. 
Indorsed,  how,  8  406. 

Joinder,  what  actions  may  be  joined,  8  427. 
Judgment-roll,  as  part  ot  8  670. 
Justices'  courts,  in:     See  Justice's  Court 
Libel,  how  stated  in,  8  460. 
Liberally  construed,  8  462. 
Lost,  how  supplied,  8  1045. 
Objection  not  appearing  on,  may  be  taken  by  aatwer, 

8  433. 
Objections,  when  deemed  waived,  8  434. 
Particulars  of  claim,  8  464. 
ParUUon,  in,  8  763. 
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Pleading,  as  a,  S  422. 
PoUce  court,  in,  §§  929-931. 
Quo  warranto,  in,  requisites,  §  804. 
Service  of,  with  summons,  $  410. 
Service  of,  copy  to  be  served  on  each  defendant,  |  410. 
Ships,  in  actions  against,  §§  814,  815. 
Signature  to,  §  446. 
Slander,  how  stated  in,  §  460. 
Statement  of  cause  of  action,  how  made,  {  426. 
Statutes  pleaded  how,  §  459. 
Supplemental,  in  partition,  §  761. 
Supplemental,  when  allowed,  §  464. 
Variance,  amendment,  $S  469,  470. 
Yerillcation  of,  §  446. 
Verined  in  action  against  ship,  §  815. 
What  to  contain,  §  426. 

Written  instruments,  demand  for  inspection,  t  449* 
See  Pleadings;  Justice's  Court. 
COMPOUNDING  by  executor,  S  1588. 
COMPROMISE,  executor,  by,  §  1588. 
Offer  of,  as  evidence,  §§  997,  2078. 
Offer  of,  before  trial  in  Justice's  court,  and  its  effect. 

I  895. 
Offer  of,  how  made  and  Its  effect,  §  997. 
Receiver  may,  §  568. 
Without  seal  good,  |  1934. 
COMPUTATION  of  time,  {  12. 
CONCLUSIONS  OF   LAW:     See  Court  Commissioners; 

Findings;  Reference.  | 

Erroneous,  vacation  of  Judgment,  §  663. 
CONCEALED,  property,  possession    of,    how    demanded, 
§  517. 
Defendant,  service,  how  made  on,  §  412. 
Witness,  subpoena,  how  served  on,  §  1988. 
CONCLUSIVE  EVIDENCE:     See  Evidence. 
CONCURRENT  JURISDICTION.     Justices'  and  superior 
courts,  $  113. 
Justices'  and  superior  courts  In  cases  of  forcible  en- 
ti7,   §   1163. 
CONDEMNATION:     See  Eminent  Domain. 
CONDITION  PRECEDENT,  how  pleaded,  t  457. 
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CONDUCTOR,  exempt  from  Jury  duty»  {  200. 
CONFESSION:     See  Evidence. 

Of  adultery*  divorce,  $  2079. 
CONFESSION  OF  JUDGMENT,  condusiveneM  oi.  In 
tempt,  $  1222. 

Costs  on  entry  of,  §  llSi. 

Entry  of,  §  1134. 

For  contingent  liability,  {  1182. 

For  debt  due,  §  1132. 

In  justice's  court,  §  1136. 

See  Justice's  Court. 

Judgment-roll,  8  1134. 

Statement  of  defendant,  filing,  §  1134. 

Statement  of  defendant,  what  to  contain,  8  USS. 

Statement,  to  be  signed  and  verified,  i  1183. 

What  court  may  enter,  §  1132. 
CONFLICT  OF  LAWS,  attachment,  |  637. 

Injunction  to  stay  proceedings  in  foreign  stat^  {  621 

Interpretation  of  contract,  §  1867. 

Limitation  of  actions,  I  361. 
CONGRESS,  proceedings  of,  how  proved,  |  1918. 
CONSANGUINITY,  appraisers,  as  disqualifying,  i  1441 

Judge  or  Justice,  as  disqualifying,  i  170. 

Juror,  as  disqualifying,  8  602. 

Receiver,  as  disqualifying,  8  666. 

Referee,  as  disqualifying,  8  641. 

See  Affinity. 
CONSIDERATION,  recital  of,  effect  of,  8  1962. 
CONSOLIDATION  of  acUons,  8  1048. 

Suits  to  foreclose  mechanics'  liens,  8  1195* 
CONSPIRACY,  declarations  of  conspirator,  8  1870. 
CONSTABLES.    Attorney,  constable  may  not  act  as;  la 
Justice's  court,  8  842. 

Limitation  of  action  against,  8  339. 
CONSTITUTION  defined,  8  1897. 

Is  the  organic  law,  8  1897. 
CONSTRUCTION,  code  continuation  of  statutes  and 
mon  law,  8  6. 

Code,  of,  rules  of,  88  4,  6,  7. 

Code  liberally  construed,  8  4. 

Descriptions  of  land,  rules  for  construing,  8  2077. 
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Instmments,  of»  t  1864. 

InstmmentB:     See  Contracts. 

Phrases,  of»  t  16. 

Phrases:    See  Words  and  Phrases. 

Pleadings,  liheral,  S   452. 

Statutes  In  derogation  of  common  law,  |  4 

Technical  words  and  phrases,  of,  S16. 

"Words,  of,  §  16. 

Words,  particular.  In  code,  8  17. 

Words  as  to  tense,  gender,  numher,  {  17. 

Words:     See  Words  and  Phrases. 

CONSTRUCTIVE  NOTICE:    See  NoUce. 

CONSUL,  affidavit,  may  take,  in  foreign  country,  I  2014. 

CONTEMPT,  acts  amounting  to,  $  1209. 

Appearance,  failure  of  party  to  make,  proceedings, 
$  1220. 

Appearance,  failure  to  make,  prosecuting  undertak- 
ing, §  1220. 

Arrest,  custody  of  prisoner,  S  1214. 

Arrest  of  witness  is,  S  2068. 

Attachment,  warrant  of,  §  1212. 

Attachment  may  issue,  §  1212. 

Attorney,  assuming  to  be,  §  1209. 

Attorney,  by,  §  1209. 

Attorney  practicing  without  license,  §  281. 

Ball  by  arrested  person,  §  1213. 

Bail  bond,  form  and  conditions  of,  §  1215. 

Ck>mmitment  may  issue,  $  1212. 

Committed   in   presence   of  court,   summary  punish- 
ment, §  1211. 

Committed  not  in  presence  of  court,  affidavit  or  state- 
ment of,-  S  1211. 

Committed  not  in  presence  of  court,  attachment  or 
commitment,  S  1212. 

Conclusiveness  of  judgment,  §  1222. 

Confinement,  extent  of,  §  1221. 

Damages,   when   party   fails   to   appear   at  hearing, 
8  1220. 

Disobedience  to  order  for  Inspection  of  writings,  8 1000. 

Bxecutor  committed  for,  to  be  removed,  §  1721. 

Fine  for,  {  1218. 

Code  CiT.  Proc— 70. 
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Guardian  committed  for,  to  be  removed.  {  172L 
Hearing,  §  1217. 

Hearing,  proceedings  if  party  fails  to  I4>pear,  §  1231 
Illness  as  cause  for  non-appearance  of  party  arrested, 

§  1221. 
Imprisonment,  §  1218. 
Imprisonment  until  performance,  8  1219. 
Inferior  tribunal,  by,  §  1209. 
Interpreter,  when  guilty  of,  §  1884. 
Judgment  and  penalty,  §  1218. 
Judgment  in,  final  and  conclusiye,  |  1222. 
Juror,  by,  S  1209. 

Justices'  courts,  in,  §§  906-910.    See  Justice's  Court 
Magistrate,  by,  S  1209. 
Mandamus,  disobesring,  {  1097. 
Non-residents,  {  1015. 
Notice  to  show  cause,  S  1212. 
Officer,  by,-  §  1209. 
Omissions  amounting  to,  8  1209. 
Party,  by,  I  1209. 
Penalty  for,  S  1218. 

Power  of  Judicial  officer  to  punish  for,  |  178. 
Practicing  law  without  license,  §  281. 
Probate  court's  citation,  disobeying;  18  144»0,  14CL 
Punishment  for,  §  1218. 
Re-entry  after  eviction  Is,  effect  of,  8  1210. 
Re-entry  after  eviction  is,  prooeedings  on  coavlctioi 

of,  8  1210. 
Return  of  warrant  of  arrest,  and  imdertaUng,  ofltov 

must  make,  8  1216. 
Second  application  for  order  a,  8  1S8. 
Service  of  process,  8  1016. 
Sheriff  to  arrest  and  detain  person  tin  discharged. 

8  1214. 
Subpoena,  disobedience  of,  8  1991. 
Subsequent  applications  for  orders  refused  1^  n- 

other  Judge,  8  188. 
Supplementary   proceedings,   disobeying    ordeis   1b» 

8  721. 
Warrant  of  attachment,  8  1218. 
What  act  or  omission  is,  8  1209* 
What  consUtutes,  8  1209. 
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Witness,  by,  §  1209. 

Writings,    disobedience   to   order   for   inspection   of, 
§  1000. 

CONTEST,  probate,  of:  See  WlUs  VIII,  DC 

CONTINUANCE,  absence  of  evidence,  showing  regnired, 
§  595. 

Absence  of  attorney,  $  595. 
,  Absence  of  Judge,  proceedings  on,  §  139. 

Absence  of  party,  $  595. 

Absence  of  witness,  afELdavit,  what  to  state,  8  595. 

Absence  of  witness,  admission  of  testimony,  S  595. 

Affidavit  for,  I  595. 

Attorney,  party  or  witness  attending  on  legislature, 
§  595. 

Contempt  proceedings,  in,  §  1217. 

Commission  to  take  deposition,  non-return  of,  §  2027. 

Costs  may  be  Imposed  as  condition  of,  %  1029. 

Deposition,  non-return  of,  showing  necessary,  S  2027. 

Deposition  of  witnesses,  §  596. 

Saection  contest,  continuance  in,  8  1121. 

Forcible  entry  and  detainer,  on  amendment  in,  §  1178. 

Hearing  of  settlement  of  account,  postponement  of; 
$  1636. 

Jury,  continuance  of  cause  when  jury  required,  8  214. 

Jury,  demand  of,  continuance  of  cause,  8  214. 

Justice's  court,  §§  873-877.    See  Justice's  Court 

Justice's  court,  continuance  where  amendment  grant- 
ed, 8  859. 

I/Ogislature,  attendance  of  attorney,  party  or  witness 
on.  8  595. 

Mandamus  proceedings,  8  1090. 

Order  refusing  deemed  excepted  to,  8  647. 

Partition,  continuance  in,  for  purpose  of  determining 
respective  claims,  8  774. 

CONTRACTS.    "Agreement"    includes    deeds   and    wills, 
8  1856. 
Arrest,  when  groimd  for,  8  479. 
Attachment,  whien  ground  for,  8  537. 
Consideration  presumed  in  written  contract,  8  1963. 
Consideration,  recital  of,  eftect  of,  8  1962.         « 
Construction,  circumstances  considered,  8  I860. 
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Construction,   constmed   In   favor   of  natnnl   ridi^ 

§  1866. 
Construction  construed  in  whose  favor,  §  18G4. 
Construction,  court  confined  to  ternu  In  mabatKoo^ 

§  1858. 
Construction,  duty  of  Judge,  §  1858. 
Construction,  effect  to  be  given  to  all  parts,  f  1S5S. 
Construction,  evidence  that  words  used  in  peenUsr 

sense,  §  1861. 
Construction,  lex  lod  governs,  §  1867. 
Construction  of,  tn  general,  I  1858. 
Construction  of  language  relates  to  place  where  used, 

S  1857. 
Construction,  particular  provision  prevails  over  gen- 
eral, §  1859. 
Construction  of,  question  of  is  for  court.  §  2102. 
Construction,  of  two  constructions,  which  preferred. 

S  1864. 
Construction,  terms  construed  in  general  accepCatka, 

§§  1861, 1865. 
Construction,  written  words  control  printed,  |  iSCS. 
Decedent's,  to  convey  land,  §§  1597-1607. 
Decedent's,  to  purchase  land,  §§  I566-I568. 
Execution  of,  defined,  I  1983. 
Joinder  of  actions  arising  out  ol^  §  427. 
Joint:   See  Joint  Contracts. 
Lex  loci  governs  construction,  §  1857. 
Limitation  of  action  on  unwritten,  I  889« 
Limitation  of  action  on  written,  S  837. 
Limitation  of  action  on  written,  executed  out  of  stal^ 

S339. 
Obligation  arises  from  contract  or  operation  of  law, 

S  26. 
Obligation,  definition,  S  26. 
Offer  of  performance,  effect  of,  §  2074. 
Presumption  in  favor  of  consideration,  |  1963. 
Presumption  that  writing  is  truly  dated,  S  19<i3. 
Recitals  in«  conclusiveness  of,  S  1962. 
Reduced  to  writing  deemed  to  be  the  whole,  f  1356L 
Sealed,  distinction  between,  and  unsealed  instnunenta 


abolished,  8  193 
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Sealed,  may  be  discharged  or  changed  by  unsealed, 
S  1932. 

Bet  out  in  answer,  when  deemed  admitted,  |  448. 

Several  actions  on,  costs  and  disbursements  in  case  o^ 
§  1023. 

Specific  kind  of  money,  S  667. 

Successive  actions  on,  §  1047. 

Writing  deemed  to  contain  whole  agreement,  |  1856. 

Written,  merger  of  oral  negotiations^  |  1856. 
CONTRACTOR,  bond  of,  §  1203. 

Lien  of:    See  Mechanic's  Lien* 
CONTRIBUTION:   See  SureUes. 

Debtors,  among,  §  709. 

Legatees  and  devisees,  among,  §  1564. 
CONTROVERSY,  submitting  without  acUon,  §§  1188-1140. 
CONVERSATIONS,  aU  admissible  where  part  admitted, 

§  1854. 
CONVERSION,  action  for,  by  executor,  §  1583. 

Of  decedent,  action  for,  against  executor,  §  1584. 
CONVEYANCE:    See  Deeds. 

COPARCENERS.    Any  number  may  sue  or  defend  for  all, 
§§  381,  884. 

Parties  in  suits  concerning,  §S  381,  384. 

Partition:    See  Partition. 
COPY,  amendments,  copies  to  be  served,  §  432. 

Certified,  custodian  of  public  writing  bound  to  give^ 
§  1893. 

Demanding  of  writing,  §  1000. 

Lost  paper,  of,  when  may  be  used,  §  1046. 

Lost  pleading  or  paper,  supplied  by  copy,  1 1045. 

Public  record,  right  to  make  copies,  §  1892. 

Record,  copy  requires  seal,  §  153. 

Secondary  evidence,  copy  is,  §  1830. 

Writing,  demanding  copy  of,  §  1000. 

Writing,  evidence  when  original  accounted  for,  etc, 
§  1855. 

Writing,  pleadings,  effect  of  setting  forth  in,  S§  447-449. 
CORONER,  limitation  of  action  against,  §  839. 

Powers  and  duties  of,  prescribed  by  Political  and  Penal 
Codes,  §  262. 

Public  administrator,  act  requiring  coroner  to  act  as 
in  certain  cases,  p.  781. 
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CORPORATION,  attachment  of  stock,  SS  641,  542. 
Change  of  name,  procedure  on,  $  1276. 
DlBsolved  how,  §  1227. 
Dissolution,  appeal,  S  1233. 
Dissolution,  application  for,  filing,  §  12S0. 
Dissolution,  application  for,  hearing,  §  1282. 
Dissolution,  application  for,  how  signed  a&d  Terlitodv 

§1229. 
Dissolution,  application  for,  to  he  written,  §  122S. 
Dissolution,  application  for,  to  contain  what,  S  1228. 
Dissolution,  judgment-roll,  §  1233. 
Dissolution,  objection  to,  S  1231. 
Dissolution,  publication  or  posting  of  notice,  f  1230. 
Dissolution,  where  applicant  is  saTlnge  and  loan  aaao- 

elation,  §  1234. 
BSzamination  of  wltBess,  entitled  to  be  j^resent  a^ 

S  2043. 
Bzecution,  stock,  etc.,  subject  to,  |  $88. 
Executor,  guardian,  etc.,  as,  §  1348. 
Bxecutor,  guardian,  trustee,  etc.,  power  to  act  ma,  pp. 

768  et  seq..  Stats. 
Foreign,  security  for  costs,  §  1086. 
Foreign,  publication  of  summons,  §S  412,  41S* 
Foreign,  service  of  summons  on,  S  411. 
Injunction  to  suspend  business  of,  |  681. 
Juror,  officer  as,  |  602. 
Limitation  of  actions   against   directors   and   wiock' 

holders,  ^  369. 
Limitations  of  action  to  recover  stock  sold  for  ddls- 

quent  assessment,  |  341. 
Quo  warranto,  S  803. 
Receiver  for,  I  664. 

Receiver  upon  dissolution  of,  §S  564,  565. 
Savings  and  loan  association,  dissolution  of,  |  122^ 
Stock,  attachment  of,  SS  541,  542. 
Stock  and  interests  in,  subject  to  execntlon,  |  688. 
Summons,  service  on,  §  411. 
Summons,  publication,  §§  412,  418. 
Surety  corporation,  duty  of  insurance  commisstonsr, 

p.  762,  Stats. 
Surety  or  guarantor,  as,  §S  1066, 1067. 
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Surety,  when  may  act  aa  sole  siirety  and  wlien  not, 
pp.  762,  763,  Stats. 

Usurpation  of  franchise  by,  action  against,  S  808. 

Verification  of  pleading  by  officer  of,  §  446. 
CORROBORATIVE  EVIDENCE,  defined,  S  1839. 
COSTS,  affidavit  of,  §  1033. 

Agreed  case,  costs  prior  to  trial  not  allowed,  §  1189. 

Amendment  for  variance,  costs  on,  i§  469,  470. 

Amendment  of  pleading  of  course,  without,  S  472. 

Amendment,   imposition   of   terms   on   allowance   ol^ 
S473. 

Amendment,  in  complaint  in  forcible  entry,  not  im- 
posed, i  1173. 

Answer,  after  time,  imposition  of  terms,  S  473. 

Answer,  imposing  costs,  on  allowance  of,  I  4/2. 

Appeal,  of,  discretionary  with  court  in  wnat  cases, 
i  1027. 

Appeal,  on,  execution  therefor,  1 1084. 

Appeal,  on,  how  claimed  and  recovered,  |  1034. 

Appeal,  on,  memorandum,  of  filing  and  service,  |  1084. 

Appeal  to  superior  court,  on,  §  980. 

Aptortionment  of,  §  1026. 

Attachment,  on  refusal  to  give  memorandum,  S  546. 

Attorney's  fees,  on  suit  by  executor  on  claim  against 
estate,  §  1510. 

Attorney's  fee,  in  action  on  bond  in  condemnation  pro- 
ceeding, i  1251. 

Attorney's  fees,  in  foreclosure,  §  726. 

Attomey'B'fee,  in  foreclosure  of  mechanic's  lien,  1 1196. 

Attorney's  fees,  in  injunction  suits,  §  532. 

Attorney's  fees,  in  partition,  $$  796,  798. 

Bill  of,  filing  and  serving,  §  1033. 

Bill  of,  motion  to  tax,  §  1038. 

Bill  of,  notice  of  motion  to  tax,  time  to  file,  §  1088. 

Compromise,  costs  when  offer  of  rejected,  n  895,  997. 

Confession  of  judgment,  costs  on,  {  1134. 

Confession  of  judgment  in  justice's  court,  on,  |  1186. 

Continuance,  on,  i  1029. 

County,  against,  §  1039. 

Decedent's  estate,  by  whom  to  be  paid,  S  1720. 

Decedent's  estates,  costs  of  partial  distribution,  §  1661. 

Decedent's  estate,  costs  of  final  distribution,  I  1664. 
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Decedent's  estate,  costs  on  suit  by  executor 

§  1510. 
Decedent's  estate,  execution  for,  ^  1720. 
Decedent's  estate,  proceedings  for  partial  dlstrflmtloB 

paid  by  applicant,  §  1663. 
Default  judgment  includes,  $  585. 
Deposition  out  of  state  on  oral  interrogatorlea^  tern 

and  mileage  of  party,  §§  2025^3. 
Discretion  of  court,  allowed  in,  when,  §  1025. 
JSlection  contest,  of,  §  1125. 
Bminent  domain,  in,  §  1255. 
Bscheat  proceedings,  in,  i  1271. 
Estates  of  decedents,  §  1031. 
Execution  purchaser  refusing  to  comply  witb  Utd,  Uft- 

bllity  for,  S  695. 
BKecutors,  actions  by  and  against,  S  1031. 
Executor,  liability  of,  for,  §  1509. 
Fees  of  referee,  amount  of,  %  1028. 
Fees  of  what  ofQcers  included  in,  %  1021« 
Forcible  entry  and  detainer,  in,  §  117i.. 
Foreclosure  suit,  in,  |  726. 
Frivolous  appeal,  on,  SS  957,  980. 
Qamishee,  refusing  to  give  memorandum  of  credlti 

subject  to,  §  646. 
Guardian,  sale  by,  costs  of,  §  1786. 
Homestead,  costs  of  setting  apart  chargeable  to  as* 

tate,  S  1485. 
Judgment,  costs  to  be  Included  in,  1 1035. 
Judgment,  relief  from.  Imposition  of  terms,  |  473. 
Justice's  court,  in,  included  in  judgment.  §  896. 
Justice's  court,  in,  on  amendment  of  pleadings,  f  851 
Justice's  courts,  in,  prevailing  party  entitled  to»  f  9K 
Justice's  court,  in,  where  offer  of  compromise,  f  895. 
Justice's  court,  fees  in,  §{  91,  896,  924.    See  Jestioe^ 

Court 
Libel  or  slander,  bond  for  costs  in  actiooa  for,  p.  771^ 

Stats. 
Mandamus,  in,  §  1095. 

Mechanic's  lien,  in  action  involving,  {{  1193, 119i. 
New  trial,  defendant  In  eminent  domain  to  pey 

he  recovers  less,  §  1254. 
Nonsuit,  on,  §  581. 
Of  course  to  defendant,  in  what  cases,  §  1024. 
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Of  course  to  plaintiff,  in  what  cases,  §  1022. 

Partial  distribution  of  decedent's  estate,  of,  |  1661. 

Partition,  in,  f  §  768,  769,  771,  796,  799. 

Partition,  of,  a  lien  on  shares  of  parceners,  ^  796. 

Poor  litigants,  waiver  of  fees,  §  91 

Postponement  of  trial,  on,  §  1029. 

Probate  court,  in,  by  whom  to  be  paid,  1 1720. 

Probate  homesteads,  §  1483. 

Probate  of  will,  costs  of  contest  after,  S  1332« 

Quiet  title,  in  action  to,  §  739. 

Quo  warranto,  in,  §  809. 

Referee's  fees,  S$  768,  1028,  1608. 

Refusal  to  accept  part  of  claim,  costs  not  recoyerahle^ 

when,  §  1503. 
Remittitur,  filing  costs  after,  S  1034. 
Review,  other  than  by  appeal,  on,  f  1032. 
Security  for,  in  justices'  courts,  $  923. 
Security  not  given  for,  action  dismissed,  {  1087. 
Security  required  of  nonresident  or  foreign  corporation 

in  special  proceedings,  §  1036. 
Security,  when  plaintiff  nonresident  or  fbretgn  cor- 
poration, §  1036. 
Separate  defenses,  costs  in  case  of,  §  1026. 
Several  actions  brought  on  single  cause,  carry  costs  in 

but  one,  %  1028. 
Sereral  defendants  not  united  in  Interest,  costs,  §  1026. 
Sham  answer,  costs  on  striking  out,  $  458. 
Shorthand  reporter,  fees  of,  §  271. 
State,  against,  i  1038. 
State,  awarded  against,  S  1038. 
Tender,  how  affects,  S  1030. 
Three  hundred  dollars,  not  allowed  when  recoTery  less 

than,  §  1025. 
Transfer  of  action  to  another  court,  for,  {  399. 
Trustees,  in  actions  by  and  against,  §  1081. 
Undertaking,   additional,  when  plaintiff  nonresident, 

§  1036. 
Undertaking,   when  plaintiff  nonresident  or  foreign 

corporation,  $  1036. 
Verification  of  memorandum  of  costs,  §  1033. 
Wages,  in  disputed  claim  for,  §  1207. 
What  included  under,  S  1021. 
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Wben  allowed  in  discretion  of  court,  1 102S. 

When  tender  made  before  suit,  §  1030. 
COTENANTS.    Any  number  may  sue  or  defend  for  aD, 
SS  881.  884. 

Parties  in  suits  concerning,  §§  881,  884. 

Parties,  claimants  under  common  source  of  tiUe  may 
unite,  §  881. 

Partition,  may  sue  for,  S  752. 

Partition  and  distribution  of  estates  of   decedents, 
§S  1675, 1676. 

PartiUon,  §i  752-801.    See  Partition. 

Waste,  Uability  for,  §  732. 
COUNSEL:    See  Attorney. 
COUNTERCLAIM,  answer  may  contain  seyeral,  f  441. 

Answer  to  contain,  §  437. 

Assignment  does  not  bar,  §  440. 

Basis  for,  what  is,  i  488. 

Controverted,  allegations  are  deemed,  when,  %  462^ 

Cross  demand,  when  deemed  compensated,  |  440. 

Death  does  not  bar,  §  440. 

Demurrer  to,  H  443,  444. 

Dismissal  in  case  of,  §  581. 

Judgment  when  counterclaim  exceeds  plaintUTs  de- 
mand, I  666. 

Judgment  where  affirmative  relief  demanded  f  66t. 

Jury  must  find  amount  of  recovery,  when,  S  626. 

Justice's  court,  in,  §§  865, 856,  886.   See  Justice's  Coart 

Mechanic's  lien,  §  1184. 

Misjoinder,  demurrer  for,  §  444. 

Must  arise  out  of  what  transaction  or  obligation,  I  431. 

Omission  to  set  up,  effect  of,  ({  439,  856. 

Separately  stated,  must  be,  §  441. 

Transaction  which  must  arise  out  of,  S  438. 

Verdict  In  action  where  set  up,  requisites  of,  |  626L 

When  to  be  set  up,  §  438. 
COUNTY,  actions  affecting,  where  brought,  |  894. 

Actions  affecting,  transfer  of,  to  another  county,  f  tH. 

Bond,  need  not  give  in  action,  S  1058. 

Change  in  boundary,  succession  of  Justices,  S  107. 

Complaint  must  show  where  filed,  |  426. 

Costs  against,  how  paid,  §  1039. 
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Includes  city  and  county,  S  17. 

Injunction  by,  undertaking  not  required,  §'  529. 

Limitation  on  actions  rejected  by  supervisors,  §  842. 

Kew,  execution  of  process  in  case  of,  p.  780,  Stats. 

New,  justice  has  authority  of  predecessor,  S  916. 

Officers  of,  exempt  from  jury  duty,  i  200. 

Service  of  summons  on,  $  411. 

Summons  must  state  where  complaint  filed,  §  407. 

Venue,  action  brought  in  wrong  county,  change  ci, 

^  396. 
Yenue,  action  brought  in  wrong  county,  trial  of,  §  396. 
Verification  of  pleadings  by,  §  446. 
COUNTY  CLERK,  certified  list  of  jurors,  to  be  placed  with, 
S  208. 
Disqualification  to  practice  law,  §  171. 
Duty  of,  as  to  list  of  jurors,  §  209. 
Investment  in  name  of,  of  proceeds  in  partition  sale, 
I  789. 

See  Clerk. 
COUNTY  COURT.    Transfer  of  books,  records  and  actions 

to  superior  court,  §  79. 
COUNTY  TREASURER,  deposit  in  court  must  be  paid  to, 

S  573. 
COURSE  OF  PROCEEDING  when  code  does  not  specifi- 
cally provide  for,  S  187. 
COURT  COMMISSIONER,  appointment,  i  258. 
.  Compensation  of,  {§  259,  729. 
Death  of,  elisor  to  execute  deed,  S  726. 
Examination  of  candidates  for  admission  to  bar,  |  276. 
Fees  of,  H  259,  729. 
Findings,  exceptions  to,  §  645. 
Foreclosure,  i  726. 
May  not  grant  injunction,  §  259. 
Not  to  have  partner  practice  law,  S  172. 
Number  of,  §  258. 
Oath  of,  on  foreclosure,  §  729. 
Powers  of,  §  259. 
Powers  of,  limitation  on,  S  259. 
Qualifications,  §  258. 

Reference  to,  report  to  be  made  within  twenty  dayi, 
I  643. 
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Reference  to,  §§  638-641.    See  Reference^ 
Report  of  concluslona,  S  259. 
Report  of  conclusions,  exception  to,  i  259. 
Report,  findings  of  fact  and  oondusion  of  law. 

rately  stated,  I  643. 
Review  of  finding,  S§  269,  645. 
Sale,  report  of,  i  729. 
Sale  under  foreclosure,  fees  on,  §  729. 
Seal  of,  §  259. 

Undertaking  of,  on  foreclosure,  S  729. 
COU  RT8»  abbreviations,  use  of,  S  186. 

Absence  of  judge,  proceedings  in  case  ot,  I  1S9. 

Adjournment  for  absence  of  judge,  §  139. 

Adjournment  for  holidays,  §  135. 

Adjournment  of,  in  election  contest,  S  1121. 

Adjournment  of,  while  jury  out,  |  617. 

Calendar,  S  593.    See  Calendar. 

Chambers,  powers  at:    See  Chambers. 

Change  in  place  of  holding,  §S  142-144. 

Change  in  place  of  holding,  parties  must  appear.  1 14L 

Change  in  place  of  holding,  when  judge  may  order, 

§  142. 
City,  abolition  of,  p.  763,  Stats. 
City,  transfer  of  books,  papers,  etc,  to  justice,  p.  7fS» 

Stats. 
Classification  of,  §  33. 

Costs  on  review,  other  than  by  appeal,  §  1032. 
Bays  on  which,  may  be  held,  §  133. 
Days  on  which,  may  not  be  open,  §  134. 
Decision  of,  facts  found  and  conclusions  of  law  miaC 

be  stated  separately,  f  633. 
Decision  of,  on  question  of  fact,  filing,  f  632. 
Decision  of,  on  question  of  fact  must  be  written,  f  €31 
Decision,  time  for  giving,  §  632. 
Duties  and  powers  incident  to,  §§  128-180. 
English,  proceedings  to  be  in,  §  185. 
Enumeration  of  courts  of  justice,  f  83. 
Figures,  use  of,  §  186. 
Holidays,  courts  not  open,  except  for  what  purpoMi^ 

§134. 
Holidays,  holding  court  on  day  following,  |  135. 
Issues  triable  by,  iS  691,  692. 
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Judicial  days,  §  133-135. 

Judicial  remedies  defined  and  classified,  S§  20,  21. 

Jurisdiction,  jneans  to  carry  into  eflfect,  i  187. 

Hotfons  refused  for  Informality,  second  application, 
§  182. 

Nonjudicial  days,  S  134. 

Nonjudicial  days,  appointments  on,  §  135. 

Oaths,  power  to  administer,  §  128. 

Officers  of,  powers  and  duties  prescribed  by  Political 
and  Penal  Ck)des,  §  262. 

Order,  refusal  of,  second  application,  S  182. 

Place  of  holding,  provisions  respecting,  H  142-144. 

Police  court,  provided  for  in  Political  Code,  §  121. 

Power  of,  to  which  an  action  Is  transferred,  §  399. 

Power  to  amend  and  control  process,  S  128. 

Power  to  compel  attendance  of  witnesses,  §  128. 

Power  to  compel  obedience  to  Judgments,  orders*  pro- 
cess, §  128. 

Power  to  control  ministerial  officers,  §  128. 

Power  to  enforce  order,  §  128. 

Powers  and  duties  Incident  to,  §§  128-130. 

Presumption  that  court  acts  within  Jurisdiction,  §  1963. 

Probate:    See  Probate  Court 

Process,  power  to  amend  and  control,  §  128. 

Publicity  of  proceedings,  §§  124,  125. 

Questions  of  law,  addressed  to,  §  2102. 

Record,  courts  of,  what  are,  §  34. 

Reporter,  SS  268-274.    See  Phonographic  Reporter. 

Rooms,  directing  sherift  to  provide  suitable,  §  144. 

Rooms,  suitable,  provided  by  sheriff,  expense,  how 
payable,  $  144. 

Rules,  power  of  court  of  record  to  make,  §  129. 

Rules,  take  effect  when,  §  130. 

Seal   of,    supervisors,    failure    to    provide,    order   on 
sheriff,  S  151. 

Seal  of,  supervisors  to  provide,  §  151« 

Seals  of:   See  Seals. 

Seals,  what  courts  shall  have,  §  147. 

Sittings,  public,  §  124. 

Sittings,  when  private,  §  125. 

Subsequent  applications  for  orders  refused,  contempt, 
§  182. 
Code  Civ.  Proc— 71. 
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Subsequent  applications  for  orders  refused,  when  pro- 
hibited, §  182. 

Superior:    See  Superior  Ck>urt. 

Supreme:   See  Supreme  Court 

Vacancy,  proceedings  not  affected  hy,  1 18i. 

What  are  the  courts  of  Justice,  §  83. 
CREDITORS:   See  Debtors. 

Administrator,  when  may  be  appointed  as,  I  188& 

1[3annot  sue  special  administrator,  S  1416. 

Claim  not  included  in  order,  how  disposed  oi,  |  1650. 

Defrauding,  arrest,  |  479. 

May  apply  for  order  of  sale  of  estate,  §  1645. 

May  require  suits  brought  to  recoyer  property  of  es- 
tate, §  1590. 

May  except  to  administrator's  account,  S  1626. 

May  assent  to  deduction  on  contingent  claim,  |  1648. 

May  have  execution  issued  upon  Judgment,  (  1649. 

Proceedings  of,  on  presentation  of  claim,  SS  1494*1501 

To  present  claims  against  estate,  time  when,  }  1491 

When  entitled  to  administer,  §  1366. 
CRIME,  conviction  of  as  ground  for  removal  of  attornsy, 

§  287. 
CRIMINAL  ACTION:   See  Actions. 

Holidays,  court  may  exercise  powers  of  magistrate  oa, 
i  134. 

Limitation  of  action  on  undertaking  given  in,  {  840. 

Penal  Code  provides  for,  I  31. 
CRIMINAL    CONVERSATION,   sitting   of   court,   prtvatii 

S  125. 
CRIMINAL  LAW.     Dying  declarations,  admissibility  ot 
S  1870. 

Guilt  to  be  proved  beyond  reasonable  doubt,  |  206L 

Intent  unlawful,  presumed  from  unlawful  act,  §  1963. 

Juvenile  court,  S  181. 

Jury,  manner  of  impaneling,  §  251. 

Penal  Code  provides  for  prosecution  of  criminal  acdoi^ 
S  31. 

Perjury,  number  of  witnesses  necessary,  |  1844. 

Presumption  of  Innocence,  §  1963. 

Probationary  treatment  of  Juvenile  ofFenden,  |  18L 

Treason,  number  of  witnesses  necessary,  S  1844^ 
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CROSS-COMPLAINT,  answer  to,  §  442. 

Demurrer  to,  §  442. 

Necessary  parties,  to  bring  In,  {  889. 

Service  of,  §  442. 

When  proper,  $  442. 
CROSS-DEMAND,  assignment  does  not  bar,  |  440. 

Death  of  party  does  not  affect,  i  440. 

Omission  to  set  up,  fatal,  §  439. 

When  deemed  compensated,  S  440. 
CROSS-EXAMINATION,  §$  2045,  2048.    See  Witnesses. 
CUMULATIVE  EVIDENCE,  defined,  §  1838. 
CURRENCY,  recovering  specific,  S  667. 
CUSTODY,  abstract  of  title  In  partition,  custody  of,  %  799. 

Custodian  of  writing  to  give  copies,  §  1893. 

WIU,  custodian  of,  must  produce,  §§  1298,  1302. 
CUSTOM,  local,  governs  actions  concerning  mining  claims, 
§  748. 

Usage,  evidence  of,  §  1870. 
DAMAGES,  amount,  stating  in  complaint,  S  426. 

Appeal,  damages  for  delay,  §§  957,  980. 

Complaint,  stating  amount  in,  §  426. 

Contempt,  liability  of  party  failing  to  appear  at  hear- 
ing for,  §  1220. 

Death,  failure  to  give  notice  of  to  public  administrator, 
§  1728. 

Death  of  human  being,  for,  §  377. 

Default,  on  Judgment  by,  $  585. 

Double,  respecting  estates  of  decedents,  S§  1460,  1572. 

Double,  in  fraudulent  sale  by  executor,  §  1572. 

Eminent  domain,  in,  §§  1248-1254.     See  Eminent  Do- 
main. 

Eminent  domain,  in,  assessment  of,  §  1248. 

Excessive,  as  ground  for  new  trial,  §  657. 

Exemplary,  unmarried  female   may   recover,  for  se- 
duction, i  374. 

Forcible  entry,  treble  damages  in,  $S  735,  1174. 

Improvement,  setting  ofT  value  of,  §  741. 

Injunction  respecting  waters,    vacated    or    modified, 
when,  §  632. 

Joinder  of  claims  for,  I  427. 

Jury,  when  to  be  assessed  by  on  failure  to  answer, 
I  585. 
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Libel.  §  461. 

Mandamus  proceedings,  in,  §  1095. 

Misconduct  in  probate  sale,  §{  1571,  1572. 

Must  be  claimed  in  complaint,  §  426. 

Neglect,  damages  for  deatb  caused  by,  Hmtotioc  c€, 
§  839. 

Nuisance,  for,  S  731. 

Realty,  for  injury  to,  after  execution  sale  and  tMfloi^ 
delivery,  S  746. 

Replevin,  in,  for  detention,  S  6G7. 

Revocation  of  submission,  damages  for«  1 1290. 

Seduction,  for,  (  374. 

Slander,  ^  461. 

Subpoena,  for  disobeying,  |  1992. 

Treble,  for  waste,  trespass,  etc,  §S  732-736. 

Trespass,  in,  §  733. 

Usurpation  of  office,  for,  §  807. 

Waste,  for,  |  732. 

Will,  failure  of  custodian  of  to  produce  lt»  llabUSly 
S  1298. 

Wrongful  arrest  of  witness,  i  2068* 

Wrongful  death,  for,  §  377. 
DATE,  presumption  as  to,  S  1963. 

Presumption  that  writing  is  truly  dated,  S  IMS. 
DAYS,  holidays:    See  Holidays. 

Judicial,  H  133-138. 
DEATH,  abatement  of  action  by,  f  386. 

Action  for,  §S  376,  377.    See  Wrongful  Death. 

Adverse  possession,  eftect  of  death  on,  |  327. 

Attorney,  ot  notice,  |  286. 

Ball  exonerated  by  death  of  defendant,  |  491. 

Child,  death  of  pending  administration,  pioceedlnsi 
1 1665. 

Court  commissioner^  appointment  of  eUaor  to 
deed,  |  726. 

Cross-demand  not  barred  by,  i  440. 

Damages  for,  §  377. 

Declarations  of  decedent,  |  1870.    See  SMdencei 

Declarations  of  decedent,  relating  to,  |  1870. 

Deposition  may  be  read  in  case  of  death  of  wltai 
S  2032. 
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Blisor,  appointment  to  execute  deed  on  deatb  of  oom- 
mlSBioner,  §  726. 

Szecution  after,  $  686. 

Bxecutor,  proceedings  on  death  of,  1 185S. 

Heirs  may  aue  for,  i  377. 

Inftot,  who  may  sue  for  and  who  liable*  i  S76. 

Judgment  after,  $  669. 

Ldmitation,  effect  of,  {§  327,  353,  356. 

Ijimitatlon  of  action  for,  f  339. 

Negligence,  child,  death  caused  by,  who  may  bob,  |  376. 

Negligence,  caused  by,  who  may  sue  for,  f  877. 

Partition  not  affected  by,  §  766. 

Party,  of,  effect  on  action,  S  385. 

Possession,  right  of,  not  affected  by,  I  327. 

Presumed  after  seven  years,  $  1968. 

Public  administrator  to  be  notified  of,  1 1728* 

Representative  may  sue  for,  S  877. 

Set  off  not  affected  by,  i  440. 

Survivorship,  presumption  as  to,  §  1968. 

Wages  a  preferred  claim  in  case  oU  §  1206. 

Who  may  be  sued  for,  i§  376,  377. 
DEBTOR.    Arrest:    See  Arrest  and  Bail. 

Attachment:    See  Attachments. 

Bxecution:    See  Ebcecutions. 

Supplementary  proceedings:    See  Supplementaiy  Pro- 
ceedings. 
DEBTS.     See  Attachments;   Executions;   Estates  of  De* 
cedent;  Supplementary  Proceedings. 

Attachment  of,  §§  541,  542. 

Compromise  of,  good  without  seal,  f  1934. 

Compromise:    See  Compromise. 

Contribution  among  debtors,  §  709. 

Executions,  seizure  on,  §  688. 

Receiver  may  collect,  §  568. 

Ward's,  how  paid,  |  1768. 
DECEIT,  of  court,  a  contempt,  §  1209. 
DECISION  deemed  excepted  to,  {  647. 

Demurrer,  on,  notice  of,  |  476. 

Exception  to  when  to  be  taken,  §  646. 

Facts  and  conclusions  separately  stated,  S  688. 

Meaning  of,  §  1033. 

Must  be  filed  within  thirty  days,  §  632. 
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Must  be  in  writing,  §  632. 

On  motion  for  new  trial,  §  660. 

On  motion  to  modify  award,  right  of  appeal,  1 1281. 

When  subject  to  review  on  appeal,  §  956. 
DECISION  OF  REFEREEp  findings  of  ttuct  and  law  must  te 

separately  stated,  |  643* 
DECLARATION:   See  Evidence. 

Oath  Includes,  §  17. 
DECLARATION  OF  INTENTION,  attorney,  aUen.  |  rs. 
DEDICATION,  presumption  of  dedication  of  burial  gromd, 

i  1963. 
DEEDS,  "agreement"  includes,  §  1856. 

Conveyance  of  estate  of  decedent,  |  1656. 

Descriptions  of  land,  rules  for  construing,  f  S0T7. 

Execution  of,  defined,  §  1933. 

Mortgage  not  deemed,  (  744. 

Sheriff's,  {§  708,  1271.    See  SherUTs  Deed. 

Sheriff's,  to  escheated  estate,  ^  1271. 
DEFAULT,  against  nonresident,  §  585. 

Cannot  exceed  amount  demanded,  |  680. 

Entry  of,  {  585. 

Examination  of  plaintiff  or  agent,  §  686. 

For  failure  to  answer,  I  585. 

For  failure  to  answer  amended  complaint,  ||  4S2,  871 

Includes  costs,  |  585. 

In  forcible  entry  and  detainer,  (  1169. 

In  Justice's  court,  §(  871,  872. 

In  justice's  court,  relief  from,  fbr  mistake,  smprfn. 
neglect,  S  859. 

Judgment  by,  cannot  exceed  amount  demanded,  §  631^ 

Judgment  by,  relief  from  in  justice's  court,  |  869. 

Judgment-roll  in  case  of,  S  670. 

Justice's  court,  in,  §§  871,  872. 

Justice's  court,  SS  859,  871,  872.    See  Justice's  Oont 

Mandamus  not  granted  by,  S  1088. 

Nonresident,  default  judgment  against,  |  686. 

Procedure,  §  585. 

Procedure  where  service  by  publication,  f  686. 

Quieting  title  against  unknown  owners,  de&ralt  aot 
entered,  $  751. 

Quiet  title,  costs,  where  defendant  does  not 
5  739. 
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Relief  from  judgment  by,  S  478. 

Wliat  relief  awarded  plaintlfC»  S  680. 

Wben  entered,  S  685. 

When  summons  by  publication,  S  585. 
DEFECT  of  parties,  ground  for  demurrer,  §  480. 

In  account,  further  account  may  be  ordered,  (  464. 

In  pleadings,  when  disregarded,  S  475. 
DEFENDANT:   See  Parties. 

Pleadings  of,  S  422. 

Summons  where  defendants  reside  in  different  counties, 
S  406. 
DEFENSE:   See  Answer. 

Assignment  not  to  prejudice,  §  368. 

Must  be  separately  stated,  S  441. 

Order  of  at  trial,  S  607. 

Particular  actions:   See  Particular  Title. 

Several  may  be  stated  In  answer,  §  441. 

Written  Instrument,  founded  on,  §  448. 
DEFICIENCY  JUDGMENT,  §  726. 

Foreclosure  of  mortgage  on  decedent's  estate,  (  1578. 

Undertaking  to  stay,  S  945. 
DEFINITION,  action,  S  22. 

Affidavit,  §  2003. 

Affinity,  §  17. 

Appellant,  §  938. 

Certiorari,  S  1067. 

Civil  action,  S  30. 

Complaint,  S  853. 

Conclusive  evidence,  S  1887. 

Constitution,  S  1897. 

Corroborative  evidence,  §  1839. 

Cross-examination  of  witness,  §  2046. 

Cumulative  evidence,  1838. 

Decision  of  court  or  referee,  (  1088. 

Defendant,  §§  308, 1063. 

Depose,  S  17. 

Deposition,  §  2004. 

Direct  evidence,  1831. 

Direct  examination  of  witness,  |  2046. 

Eminent  domain,  §  1237. 

Evidence,  S  1823. 


iiS  PBFINITION. 

Exception,  S  646. 
Execution  of  Instrument,  1 1938* 
Forcible  detainer,  S  1160. 
Forcible  entry.  S  1159. 
General  verdict,  §  624. 
Grand  Jury,  §  192. 
Incapable,  §  1767. 
Incompetent,  S  1767. 
Indirect  evidence,  S  1832. 
Indispensable,  S  1836. 
Inference,  §  1958. 
Injunction,  §  626. 
Injury  to  person,  §  29. 
Injury  to  property,  S  28* 
Issue,  §  688. 
Judgment,  §  677. 

Judgment  in  special  proceedings.  I  I0$4 
Judicial  record,  S  1904. 
Judicial  remedies,  §  20. 
Jury,  §  190. 
Jury  of  inquest,  §  195. 
Law,  S§  1896-1899. 
Law  of  evidence,  S  1825. 
'  Leading  questions,  §  2046. 
Liens,  §  1180. 
Mandamus,  S  1084. 
Material  allegations,  §  468. 
Mentally  incompetent,  (  1767. 
Month.  §  17. 
MoUon,  S§  1003,  1064. 
New  trial,  §  666. 
Nuisance,  S  731. 
ObllgaUon,  §  26. 
Occupant,  S  1160. 

Oral  examination  of  witness,  I  800S. 
Order,  §§  1003,  1064. 
Organic  law,  §  1897. 
Partial  evidence,  S  1834. 
Person,  S  17. 
Personal  property,  §  17. 
Plaintiff.  §§  308.  1063. 
Pleadings,  §  420. 
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Presumption,  S  1959 
Prima  facie  evidence,  §  1833« 
Primary  evidence,  S  1829. 
Private  property,  §  1240. 
Private  statutes,  S  1898. 
Private  writings,  |  1889. 
Process,  §  17. 
Prohibition,  |  1102. 
Proof,  I  1824. 
Property,  |  !?• 
Public  statutes,  §  1898. 
Public  writings,  §  1888. 
Real  property,  |  17* 
Redemptioner,  §  701. 
Respondent,  §  938. 
Satisfactory  evidence,  {  1885. 
Seal,  §S  14,  1930, 1931. 
Seal,  pubUc,  S  1931. 
Secondary  evidence,  §  1830. 
Section,  1 134. 
Slight  evidence,  §  1835. 
Special  proceedings,  §  23. 
Special  verdict,  §  624. 
State,  §  17. 
Statute,  §§  1897, 1898. 
Statutes,  S  1897. 
Subpoena,  §  1985. 
Subscribing  witness,  (  198S. 
Testify,  I  17. 
Trial  jury,  §  193. 
Trustee,  §  369. 
United  States,  §  17. 
Unlawful  detainer,  §  1161. 
Unwritten  laws,  §  1899. 
Verdict,  S  624. 
Will,  §  17. 
Witness,  §  1878. 
Writ,  S  17. 
Written  law,  §  1896. 
OCMAND,  of  bUl  of  particulars,  |  464. 
In  unlawful  detainer,  S  1161. 
Inspection  of  written  instrument,  demand  for,  §  449. 
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DEMURRER,  accusation  In  proceeding  to  remove  sttonMy* 

to,  §  296. 
Amended  pleading,  to,  S  472. 
Answer,  to,  |§  422,  443. 
Answer,  to,  in  mandamus,  §  1091. 
Answer,  to,  effect  of  overruling,  §  472. 
Answer,  to,  grounds  for,  {  444. 
Answer,  to,  time  for,  S  432. 
Answer  and,  at  same  time,  §  431. 
Answer  to  part  and  demurrer  to  part,  §  441. 
Answer,  to  part  of,  §  443. 
As  a  pleading,  §  422. 

Complaint,  may  be  taken  to  part  of,  S  431. 
Complaint,  to,  must  specify  grounds,  §  43L 
Complaint,  to,  time  for,  S  430. 
Counterclaim,  to,  SS  443,  444. 
Cross-complaint,  to,  §  442. 
Forcible  entry  and  detainer,  in,  §  1170. 
Grounds  for,  §§  430,  431. 

Grounds  of  demurrer  to,  opposition  to  probate,  I  Wt 
Intervention,  to,  S  887. 
Issues  raised  by,  §  689. 
Judgment  on,  proceedings  after,  §  636. 
Judgment-roll,  copy  of  order  on,  is  part  of,  |  670. 
JusUce's  court,  in,  S§  864,  866-858,  860.    See  Justice^ 

Court 
Objection  to  complaint  waived,  when,  S  434. 
Order  sustaining  or  overrulixig  deemed  excepted  ^o, 

I  647. 
Overruled,  filing  answer,  §  472. 
Overruling  demurrer  to  answer,  facts  alleged  desmed 

denied,  |  472. 
Overruling,  Imposition  of  terms  In  allowing  answer, 

§  472. 
Overruling,  time  to  answer,  (  476. 
Sustaining,  time  to  amend,  S  476. 
Time  for,  extending,  §§  473, 1054. 
Time  within  which  may  be  taken  to  answer,  $  443. 
Time  within  which  must  be  taken  to  oamplatnt,  f  430. 
To  what  pleadings  may  be  taken,  S  422. 
Waived,  not  by  filing  answer  at  same  time,  |  472. 
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Waiver,  by  failure  to  demur,  §  434. 

Waiver  of  summons  by,  |  406. 

When  defendant  may  demur,  S  430. 
DENIAL:   See  Answer. 
0EP08E,  includes  what,  §  17. 
DEPOSIT,  appeal  to  superior  court,  on,  §  978. 

In  lieu  of  bail,  §§  497-500.    See  Arrest  and  Ball. 

In  lieu  of  undertaking,  on  appeal,  §§  940,  941,  948. 

Instead  of  undertaking,  in  justice's  court,  §  926. 
DEPOSIT  IN  court:    See  Eminent  Domain. 

Appointment  of  clerk  to  receive,  how  long  continues 
and  revocation  of,  |  2104. 

Appointment  of  clerk  to  receive  to  be  filed  with  treas- 
urer, §  2104. 

By  one  interpleading,  S  386. 

Condemnation  proceedings,  loss  ot,  who  to  bear,  §  1264. 

Moneys  to  be  delivered  to  clerk  or  deputies,  §  2104. 

Must  be  paid  to  clerk  and  deposited  with  county  treas- 
urer, SS  573,  2104. 

Of  proceeds  of  partition,  |  773. 

Of  surplus  after  foreclosure,  §  727. 

Of  surplus  on  sale  of  boat,  §  825. 

On  appeal,  §§  926,  940,  941,  948. 

Order  for,  how  enforced,  §  574. 

Payment  in  condemnation  proceedings,  §§  1252, 1254. 

Payment  to  county  treasurer,  his  liability  therefor, 
S  673. 

Payment  to  county  treasurer,  how  kept  by  him*  %  67S. 

Proceeds  of  sale  of  mortgaged  realty,  S  1569. 

Sheriff  to  deposit  bail  money  in  court,  §  498. 

Treasurer,  duties  of,  S  2104. 

Trustee,  by,  S  572. 

When  court  may  order,  S  572. 
DEPOSITION,  absence  of  witness  to  be  proved  before 
reading  in  evidence,  S  2032. 

Another  state,  to  be  used  in,  how  taken,  §t  2036-2038. 

Application  for  order  to  perpetuate  testimony  as  evl* 
dence,  §  2084. 

Before  whom  may  be  taken,  §  2031. 

Commission,  from  justice  court,  certificate,  S  2024. 

Commission,  to  whom  to  issue,  S  2024. 
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Ck)mmis8lon,  nonreturn  of,  continiuuice  for,  Bbowioc 

necessary,  §  2027. 
C!ommls8ion,  procuring  deposition  without,  §  2037. 
Court  commissioner  may  take,  §  259. 
Death  of  party,  deposition  may  be  read  in  eaaa  c( 

S  2032. 
Defined,  S  2004. 
Depose  defined,  §  17. 
Distribution  proceedings.  In,  §  1664.* 
Effect  of,  (  2089. 

Either  party  may  take,  of  witness,  (  2031. 
Excluded  when  taking  was  not  fair,  ft  2033. 
How  taken,  |  2006. 

In  state,  manner  of  taking,  |§  2031,  2032. 
In  state,  to  whom  directed  and  delivered,  §  2032. 
In  state,  reading,  subscription  and  certification,  ^  MIL 
In  state,  sealing  and  enclosing,  §  2032. 
In  state,  right  to  read,  absence  of  witness,  S  2032. 
In  state,  may  be  used  by  either  party,  S  2032. 
In  state,  using  at  trial,  objections  to  form  of  questio■i^ 

S  2032. 
In  what  cases  may  be  taken,  §  2021. 
Jurors  on  deliberation  may  not  take  with  them,  (  Sll 
Justice  of  peace  may  take,  §  179. 
Justice  of  supreme  court  may  take,  |  179. 
Justice's  court,  postponement  of  trial,  testimony  may 

be  taken  on,  §  876. 
May  be  read  at  any  time,  §  2034. 
Notice,  depositions  are  made  upon,  i  2004. 
Notice  of  taking,  time  of,  S  2031. 
Out  of  state,  in  action,  when  may  be  taken,  |  2020. 
Out  of  state,  In  special  proceeding,  when  may  be  taken, 

§  2020. 
Out  of  state,  on  oral  Interrogatories,  conunlssion  tP 

take,  S  2025%. 
Out  of  state,  on  oral  interrogatories,  fees  and  mUease^ 

where  not  taken,  §  2025%. 
Out  of  state,  on  oral  interrogatories,  notice  of  taUag; 

§  2025%. 
Out  of  state,  right  to  use  of,  §  2028. 
Out  of  state,  taking  without  interrogatories,  |  202S. 
Out  of  state,  commission  to  take,  how  issued,  i  2024. 
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Out  of  state,  commission  to  take,  to  whom  directed^ 
I  2024. 

Out  of  state,  commissioner's  authority  and  duty,  9  2026. 

Out  of  state,  interrogatories  to  be  annexed,  how  pre- 
sented and  settled,  9  2025. 

Out  of  state,  to  be  used,  how  taken,  SS  2035-2038. 

Perpetuating  testimony,  testimony,  how  perpetuated, 
S  2083. 

Perpetuating  testimony,  petition  to  be  yerifled,  S  2084. 

Perpetuating  testimony,  authority  of  person  appointed 
to  take  deposition,  S  2085. 

Perpetuating  testimony,  manner  of  taking  deposition, 
I  2086. 

Perpetuating  testimony,  petition  for  order  for,  (  2084. 

Perpetuating  testimony,  notice,  service  of,  §  2084. 

Perpetuating  testimony,  order  for,  §  2084. 

Perpetuating  testimony,  order  and  petition  with  proof 
of  seryice  to  be  filed,  S  2086. 

Perpetuating    testimony,    petition    and    order    prima 
facie  evidence,  §  2087. 

Pexpetuating  testimony,  effect  of  deposition,  I  2089. 

Perpetuating  testimony,  deposition,  when  may  be  pro- 
duced in  evidence,  S  2088. 

Police  Judge  may  take,  |  179. 

Postponement  of  trial,  deposition  of  witness  on,  ad- 
missible, 9  596. 

Postponement  of  trial,  testimony  may  be  taken  on, 
SS  596,  876. 

Prisoner's,  S§  1995-1997. 

Production  of  deposition  in  evidence,  §  2088. 

Reference  to  take,  in  proceeding  to  remove  attorney, 
§  298. 

Superior  Judge  may  take,  I  179. 

Supreme  Judge  may  take,  (  179. 

Time  of  taking,  §  2020. 

To  be  used  in  another  state,  how  taken,  fiS  2086'2028. 

When  may  be  used,  §§  2019,  2028,  2032,  2084. 

Who  may  take,  S  2031. 

Witness'  testimony  may  be  taken  on  postponement  of 
trial,  §fi  596,  876. 

Written  declarations  under  oath  to  be  by  deposition, 
I  2019. 

Code  ClT.  Proc— 72. 
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DEPUTY  CLERK:   See  Clerk. 

DEPUTY  SHERIFF:    See  Sheriff. 

DE8CENT,  right  of  possesBion  not  affected  by  descent  cast, 

S  327. 
DESCRIPTION.    Rules  for  construing  description  of  land, 
§  2077. 

Real  property  in  pleading,  |  465. 

Survey,  description  of  property  in  order  for,  §  743. 
DESTROYED  WILLS,  probate  of:     See  Wills»  XL 
DETINUE,  Umitation  of  action  of,  (  838. 
DEVISE:    See  Wills,  UL 
DIRECTOR,  limitation  of  action  against,  |  869. 
DISABILITY,  action  not  abated  by,  §  385. 

Justices',  proceedings  thereon,  I  922. 

Justice's,  reassignment  and  transfer  of  action,  9  90. 

Presiding  justice's,  substitute,  9  85. 

Superior  judge's,  holding  court  by  another^  (  160. 

Statute  of  limitations,  effect  on»  |  328. 

See  Statute  of  Limitations. 
DISBURSEMENTS:    See  Costs. 

DISCHARGE,  of  prisoner  confined  on  ciyll  proeesa,  §§  114S> 
1161.    See  Prisoner. 

Executor:     See  Bzecutors  and  Administrators*  IV. 
DISCLAIMER,  In  action  to  quiet  tiUe,  §S  788,  789. 
DISCONTINUANCE,  entering,  S  681. 
DISCOUNT  of  claims  against  decedent's  estate,  $  1648. 
DISCRETION  OF  COURT,  costs  of  appeal,  when  in,  S  1027. 

Costs  on  postponement  of  trial,  are  in,  1 1029. 

Costs  on  proceedings  for  condemnation  of  land  in. 
§  1256. 

EMdence  on  collateral  Questions,  admitted  in,  S  1868. 

Expenses  of  referees  in  partition,  SS  788,  796. 

Form  of  administering  oath,  in,  S  2095. 

Granting  stay,  under  writ  of  review  in,  1 1072. 

On  allowance  of  costs,  S  1025. 

Ordering  issues  in  mandate  to  be  tried  by  jury  in. 
§  1090. 

Order  of  proof  in,  §  2042. 

Order  of  trial,  |  607. 

To  order  reference  in  accusation  against  attorney, 
f  298. 

View  by  jury  of  premises,  allowed  in,  §  1954. 
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DISMISSAL:    See  Appeals;  Judgments. 

Election  contest,  grounds  for,  §S  1117,  1122. 

Failure  to  enter  Judgment,  dismissal,  9  681. 

How  made,  |  581. 

In  Justices'  courts,  |  890.    See  Justice's  Court 

Justice  court,  dismissal  of  action  without  prejudice  In, 
§  890. 

Of  action,  grounds  for,  §S  581,  694. 

Security  for  costs,  for  failure  of,  |  1037. 

To  be  entered  In  clerk's  register,  when,  §  581. 

To  be  entered  on  minutes  of  court,  when,  (  581. 
DISQUALIFICATION,  Jurors,  of,  S  602. 

Justices  and  Judges,  of,  S{  170,  833. 

Of  Judge  in  probate  proceedings,  $  1430. 

Referees,  of,  |  641. 

See  Affinity;  Consanguinity. 
DISSOLUTION:   See  Corporations. 

Of  savings  and  loan  association,  §  12$4. 
DISTRIBUTION:    See  Estates  of  Decedents. 
DISTRICT  ATTORNEY,  duty  where  public  administrator 

fails  to  account,  |  1744. 
DISTRICT  COURT,  transfer  of  books,  records  and  actioDS 

to  superior  court,  §  79. 
DISTRICT  OF  COLUMBIA  Included  under  state  and  Uni- 
ted States,  (  17. 
DIVORCE,  confession  of  adultery,  S  2079. 

Jurisdiction  of  proceedings  for,  §  76. 

Sitting  of  court,  private,  I  126. 
DOCKET,  entries  made  how,  §  672. 

Bzecution  may  issue  on,  of  predecessor,  §  916. 

Foreign  Justice's,  copy,  evidence,  §(  1921,  1922. 

How  kept,  §  672. 

Inspection,  open  for  public,  I  678. 

Is  what,  S  672. 

Judgment  how  and  when  entered,  §  671. 

Justices  of  peace,  of,  S§  911-918.    See  Justice's  Court 

Redemptioner  must  produce.  S  705. 

Satisfaction,  entering,  §  675. 

Transcript  of,  when  filed  in  another  county.  Judgment 
becomes  lien  there,  §  674. 

What  to  contain,  9  672. 
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DOCUMENT,  proving:    See  Byldence. 

DOMICILE:    See  Residence. 

DRUGGIST,  exempt  from  Jury  duty,  §  200. 

DYING  DECLARATION,  §  1870. 

EASEMENT  may  be  condemned  under  eminent  domala, 

S  1239. 
EJECTMENT,  alienation  pending  suit,  does  not  prejudice^ 
I  747. 

Costs  of  course,  when  allowed,  §  1022. 

Description  of  property  In  complaint,  S  455. 

Executor,  suit  by  or  against,  S  15S2. 

Improvements  as  setoff,  §  741. 

Joinder  of  causes  of  action  with,  i  427. 

Measurement  of  shafts,  tunnels,  etc.,  on  land,  |  742. 

Mining  claims,  evidence  of  custom  and  usage,  §  748. 

Parties,  §§  380,  381. 

Parties   defendant,  unknown,  claims  of,  how  detOT* 
mined,  §4  749-761. 

Parties  defendant,  who  may  be  Joined  as,  {  379. 

Summons  to  unknown  defendants,  §§  750,  751. 

Survey  of  land,  order  for,  what  to  contain  and  hov 
served,  §  743. 

Survey  of  land,  order  may  Issue  for,  §  742. 

Survey  of  land  In  dispute,  liability  for  injury  done  liy, 
1743. 

Termination  of  plaintiff's  title  pending  suit,  effect  ot 
S  740. 
.  Unknown  claimants,  determining  title  of,  |  761* 

Unknown  claimants,  summons  to,  S|  750,  751. 

Verdict  in,  S  625. 

Writ  of  possession,  (  880. 

Writ  of  possession  or  assistance:  See  Ai^i^^m>^^ 
ELECTION,  annulment,  effect  of,  §  1127. 

Contest,  adjournment  of  court,  |  1121. 

Contest,  appeal,  §  1126. 

Contest,  citation  to  respondent,  derk  to  isgiia,  I  Ull. 

Contest,  citation  to  respondent,  service  of,  1 1U9. 

Contest,  continuance  of,  (  1121. 

Contest,  costs,  S  1125. 

Contest,  court  may  declare  who  was  elected.  (  1121 

Contest,  dismissal,  grounds  for,  H  1117,  1121 

Contest,  grounds  for,  |  1111. 
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Ck>nte8t,  judgment  of  court,  §  1122. 

Contest,  powers  of  court,  §  1121. 

Ckintest,  proceedings  on,  S  1116. 

Contest,  rules  to  govern,  §  1122. 

Contest,  special  session  for  trial  of,  |  1118. 

Contest,  statement  of  cause  based  on  illegal  Toting^ 

list  of  Illegal  votes  to  be  delivered  to  reapond- 

ent,  S  1116. 
Contest,  statement  of  cause  for,  affidavit,  |  1116. 
Contest,  statement  of  cause,  form  of,  not  to  vitiate^ 

§  1117. 
Contest,  statement  to  be  verified,  §  1116. 
Contest,  statement  of  cause,  wbat  to  contain,  (  1116. 
Contest,  time  to  file,  §  1115. 

Contest,  witnesses,  attendance  of,  how  enforced*  (  1120. 
Contest,  who  may,  S  1111. 
Holiday,  day  on  which  election  held,  is,  (  10. 
Illegal  votes,  when  not  to  annul,  ft  1114. 
Irregularity  and  misconduct  of  judges,  when  not  to 

annul,  S  1113. 
Irregularity  and  misconduct  of  judges  when  to  annul, 

S  1112. 
Preference  given  to  contested  election  cases  on  appeal, 

S  67. 
Public  officers,  of,  prescribed  by  Political  Code,  |  262. 
Superior  judges,  election  of,  S  66. 
Supreme  judges,  election  of,  S  40. 
Void,  office  vacant,  §  1127. 
Who  may  contest,  §  1111. 
ELECTRIC  COMPANIES,  eminent  domain,  §  1238. 
ELISOR,  appointment  of,  to  execute  deed  on  death  of  court 

commissioner,  S  726. 
Compensation  of,  for  summoning  jurors,  §  228. 
Summoning  jurors  to  complete  panel,  S  227. 
Summoning  jury  forthwith,  §  226. 
To  sell  incumbered  property,  9  726. 
EMBEZZLEMENT:     See  Estate  of  Decedent. 
Administrator,  suspending  for,  S  1436. 
Arrest  for,  §  479. 

Arrest  in  justice's  court  in  case  of,  S  861. 
Ward's  property,  examination  of  person  suspected  of, 

i  1800. 
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EMINENT  DOMAIN  action,  bow  coinmenced,  §  1241 
Action,  where  to  be  brougbt,  §  1243. 
Annulment  for  failure  to  pay  damages,  $  1252. 
Answer  may  sbow  what,  §  1246. 
Appeals,  effect  of,  S  1257. 
Appeals,  provisions  relating  to  apply,  §  1257. 
Attorney's  fees  in  action  on  bond  to  build  fences,  etc, 

§  1251. 
Bond  to  build  fences  and  cattle-guards,  S  1251. 
Cattle-guards  and  fences,  §S  1248,  1251. 
Common  use,  court  may  regulate  mode  of  enjoying, 

I  1247. 
Compensation,  court  to  order  money  deposited  to  be 

delivered  to  defendant,  when,  S  1254. 
Compensation,  defendant,  when  entitled  to  demind, 

S  1254. 
Compensation,  deposit  in  court,  amount  of  and  duty  of 

court,  §  1254. 
Compensation,  deposit  in  court,  county  clerk  liable  to 

plaintift  for  loss,  §  1254. 
Compensation,  deposit  in  court  is  at  risk  of  plaintiff, 

I  1254. 
Compensation,  deposit  in  court,  plaintift  to  make  lou 

good,  §  1254. 
Compensation,  deposit  of  money  with  state  treasurer 

and  his  duty,  i  1254. 
Compensation,  payment  to  defendant  an  abandrauniot 

of  defenses,  when,  S  1254. 
Compensation:    See  Damages,  post 
Complaint  must  contain  what,  S  1244. 
Condemnation,  estates  and  rights  subject  to,  §  1219. 
Condemnation,  facts  to  be  found  before,  S  1241. 
Conflicting  claims,  court  may  determine,  §  1247. 
Construction  of  statute,  in  general,  §S  1268,  1260, 126S. 
Costs,  S  1255. 

Crossings,  court  may  regulate  mode  of  making,  (  1247. 
Curing  defective  title,  new  proceedings,  §  1250. 
Damages,  apportionment  of,  §  1248. 
Damages,  assessment,  manner  of,  |  1248. 
Damages,  benefits  to  be  considered  in  the  assessmenC 

i  1248. 
Damages,  court,  jury,  or  referee  to  assess,  {  1248. 
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Damages,  date  with  respect  to  which  shall  he  assessed 

S  1249.  I 

Damages,  deposit  for  in  court,  §S  1262, 1254. 

Damages,  deposit  or  hond  for  payment  of,  S  1261. 

Damages,  failure  to  pay  annulment  of  proceedings, 
§  1262. 

Damages,  Interest  on,  S  1249. 

Damages,  measure  of,  §  1249. 

Damages,  money  deposited  applied  on,  {  1267. 

Damages,  payment  of,  time  for,  S§  1251,  1254. 

Damages,  to  whom  to  be  paid,  |§  1252,  1254. 

Itemages  In  cases  Inyolving  waters,  §  1248.  I 

Damages  not  to  Include  improvements  made  subse- 
quently to  summons,  §  1249.  I 

Damages  to  be  assessed  for  each  source  of  injury  separ 
rately,  |  1248. 

Defective  title,  new  proceedings  to  cure,  §  1250. 

Defense  against,  who  may  make,  S  1246. 

Defined,  §  1237. 

Easement  may  be  condemned,  §  1289. 

Bntry,  right  of,  may  be  condemned,  {  1289. 

Bntry  on  land  to  surrey,  action  for,  §  1242. 

fiiStates  subject  to  condemnation,  §  1289. 

Ebcecutlon  to  recover  damages,  I  1262. 

Fee  simple  may  be  condemned  for  what,  §  1239. 

Fences  and  cattle-guards,  §S  1248-1251, 1257. 

For  what  purposes  may  be  exercised,  S  1288. 

Franchise  may  be  condemned,  9  1240. 

Improvements  made  subsequently  to  summons,  no  com- 
pensation for,  I  1249. 

Location  of  property,  manner  of,  |  1242. 

Location  of  property,  survey,  |  1242. 

May  be  exercised  on  behalf  of  what  uses,  f  1338. 

Municipality's  land  may  be  condemned,  §  1240. 

New  trial,  effect  of  motion,  §  1257. 

New  trial,  costs,  defendant  to  bear  when  he  recovers 
less,  I  1254. 

New  trial,  provisions  relating  to  apply,  |  1267. 

Order  of  condemnation,  filing,  §  1253. 

Order  of  condemnation,  what  to  contain,  (  1263. 

Parties,  S  1246. 

Pending  proceedings  not  affected  by  code,  §  1261. 
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Possession,  plaintiff  may  be  authorized  to  take  whea 

§  1254. 
Possession,  putting  plaintiff  in  on  payment  or  glTiBf 

bond  pending  new  trial  or  appeal,  S  1^7. 
Power  of  court  to  determine  conflicting  dalms^  |  1241. 
Practice,  rules  of,  |§  1256,  1262. 

Preference  of  in  trial  over  other  proceedings,  ft  IXL 
Private  property,  what  included  under,  (  1240. 
Private  property  defined,  §  1240. 
Proceedings  to  condemn,  what  f^ts  must  be  shovi. 

S  1241. 
Property  devoted  to  public  use,  what  moat  be  shoini 

before  condemnation  of,  §  1241. 
Property  devoted  to  public  use  may  be  cond^emna^ 

S  1240. 
Public  property  may  be  condemned,  S  1240. 
Public  uses,  what  are,  S  1238. 
Respective  rights,  court  may  determine,  S  1247* 
Rights  of  way  may  be  used,  S  1240. 
Rights  subject  to  condemnation,  §  1239. 
State  land,  condemnation  proceedings,  how  maintained 

and  conducted,  §  1240. 
State  land,  condemning,  service  of  summons  and  com- 
plaint, §  1240. 
State  lands  may  be  condemned,  S  1240. 
Statute  concerning,  construction  of.  In  general,  H  1251^ 

1260,  1263. 
Statute  does  not  affect  right  of  city  to  take  aU— ^ 

(  1268. 
Statute  takes  effect  when,  §S  1268,  1259. 
Submerged  lands,  I  1240. 
Summons  must  contain  what,  §  1246. 
Summons,  service  of,  S9  1240, 1246. 
Superior  court  of  county  has  Jurisdiction  of  proeeefl 

Ings,  I  1243. 
Time  when  statute  takes  effect,  §§  1268, 1268. 
Title  relating  to,  when  takes  effect,  1 1269* 
Uses,  public,  what  are,  (  1238. 
VesUng  of  tlUe,  |  1263. 
What  property  may  be  taken  under,  (  1240. 
When  may  be  exercised,  |  1238. 
Who  may  defend  against,  §  1246. 
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ENGINEER,  exempt  from  Jury  duty,  S  200. 
ENGLISH  LANGUAGE,  proceeding  in  court  to  be  In  Eng- 
lish, §  185. 
ENTRY,  business,  in  course  of,  §  1947. 

Decedent,  by,  |  1946. 

Judgment,  failure  to  enter,  dismissal,  {581. 

Real  estate,  on,  limitation  of  actions,  §|  320,  328. 
EQUITY.    Adverse  claim,  action  to  determine,  S  1050. 
ERROR  in  law  as  ground  for  new  trial,  I  667. 

When  disregarded,  §  475. 
ESCAPE,  assisting,  a  contempt,  §  1209. 

Limitation  of  action  for,  §§  339,  340. 
ESCHEATED  ESTATE,  answer,  S  1271. 

Appearance,  §  1271. 

Costs,  §  1271. 

Default,  §  1271. 

Infants,  limitation  of  actions  by,  §  1272. 

Information  by  attorney-general,  §  1269. 

Insane  person,  limitation  of  action  by,  §  1272. 

Issue  of  fact,  how  tried,  S  1271. 

Limitation  of  action  on  claims  to,  S  1272. 

Married  women,  limitations  in  actions  by,  §  1272. 

Money  deposited  with  treasurer  to  pay  claim  against 
estate  escheats  when,  S  1514. 

Moneys  in  hands  of  public  administrator,  §  1737. 

Order  to  person  interested  to  show  cause,  ft  1269. 

Parties,  §  1271. 

Petition  of  person  claiming,  §  1272. 

Pleadings,  §  1271. 

Proceedings  by  persons  claiming  property,  {  1272. 

Proceedings  relative  to,  manner  of  commencing,  §  1269. 

Proceedings  to  recover  property,  judgment,  how  satis- 
lied,  I  1272. 

Publication  of  order  to  appear,  §  1269. 

Receiver,  appointment  of,  §  1270. 

Sale  of,  §  1271. 

Sale  of,  confirming,  §  1271. 

Sale  of,  costs  and  attorneys'  fees,  S  1271. 

Sale  of,  disposition  of  proceeds,  §  127L 

Sale  of,  notice  and  time  of,  |  1271. 

Sale  of,  vacating,  §  1271. 

Sale  of,  vesting  of  title,  §  1271. 
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Sheriff's  deed.  S  1271. 
Smnmons,  {  1269. 
Trial  of  issues,  §  1271. 
estate;  escheated,  «$  1269-1272.    See  Kacheated  ISsUte; 
Estates  for  life:     See  Life  Estates. 
Life,  disposition  ot  on  owner's  deatli,  f  172S. 
ESTATE  INT  COMMON,  partition  and   dlstribntion  ot, 
IS  1675,  1676. 

See:     Cotenants;  Partition. 

ESTATES  OF  DECEDENTS. 

I.    Jurisdiction  over;  disquafiflcation  of  Judge. 
II.    Proceedings  in  estates  under  $1,5CX).00. 

III.  Inventory  and  appraisement. 

IV.  Heirship,  suit  to  adjudge. 

V.  Embezzlement  of;  surrender  of  papers  or  prop* 

erty;  possession  of  estate. 

VI.  Family  allowance. 

'  VII.  Homestead. 

VIII.  Death  after  action  brought  or  execution  levied. 

IX.  Death  pending  administration,  proceedings  oil 

X.  Debts  of  and  claims  against. 

XI.  Lease  of. 

XII.  Mortgage  of. 

XIII.  Sales  of: 

1.  Oenerally, 

2.  Of  personalty, 

8.  Of  realty  other  than  mlMt. 

4.  Of  mines, 

5.  Under  power  in  wHL 

XIV.  Distribution: 

1.  Partial 

2.  Final 

3.  Distribution  and  partition^ 

4.  Estates  of  absentees, 

XV.    Estates  of  non-residents  or  absentees,  proceed- 
ings regarding. 
XVI.    Time  for  settlement  of  and  extension  of. 
XVII.    Costs  and  expenses  of  administration. 
XVIII.    Appeals. 
See  Executor  and  Administrator;  Probate  Coorta;  Pub- 
lic Administrator. 
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Specific  performance  of  decedent's  contract  to  conyey: 
See  Executor  and  Administrator. 

I.  Jurisdiction  over;  disqualification  of  Judge. 
Disgualified  to  grant  letters,  in  what  cases,  S  1430. 
Disqualified,  transfer,  because  Judge,  §{  1431,  1432. 
Disqualification  proceedings  to  be  transferred  to  ad« 

Joining  county,  {  1431. 

Disqualification,  clerk  to  transmit  certified  copy  of  or- 
der and  papers,  §  1431. 

Disqualification  of  Judge,  transfer  of  proceedings, 
power  of  Judge,  §  1431. 

Disqualification  of  judge,  transfer  not  necessary  when 
Judge  of  adjoining  county  attends,  S  1431. 

Disqualification  of  Judge,  transfer  of  proceedings  does 
not  affect  right  to  letters,  {  1432. 

Disqualification  of  judge,  transfer  of  proceedings  when 
proceedings  to  be  returned,  §  1433. 

Disqualification  of  Judge,  transfer  of  proceedings,  pow- 
ers of  Judge  on  retransfer,  §  1433. 

Disqualification  of  Judge,  transfer  of  proceedings,  re- 
transfer  of  papers,  §  1433. 

Disqualification  of  Judge,  retransfer  of  proceedings 
when  new  Judge  acts,  §  1432. 

Jurisdiction  decided  by  first  application,  when,  8  1295. 

Jurisdiction, 'wills  to  be  proved  in  what  county,  §  1294. 

Non-resident,  Jurisdiction  decided  by  first  application, 
8  1295. 

II.  Proceedings  In  estates  under  $1,500.00. 
Administration  when  does  not  exceed  fifteen  hundred 

dollars,  t  1469. 

Collection  of  deposit  in  bank  imder  $600.00,  act  au- 
thorizing, p.  767. 

Collection  of  deposit  in  bank  under  $500.00,  procedure, 
p.  767,  Stats. 

Proceedings  on  setting  apart  estate  under,  |  1469. 

Setting  apart  estate  under,  S  1469. 

III.  Inventory  and  appralsemenL 
Appraisement,  H  1444,  1445. 
Appraisement,  after-discovered  property,  S  1451. 
Appraisement,  after-discovered  property,  tune  to  rd* 

turn,  f  1451. 
Appraisement,  manner  of,  S  1445. 
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Appraisement,  none  if  estate  consists  of  moneys,  1 1446. 
Appraisement  of  partner's  Interest,  S  1585. 
Appraisement,  time  to  return,  §  1443. 
Appraisement  when  part  of  estate  in  another  cawtj, 

I  1444. 
Appraisers,  appointment  and  compensation  of,  i  1444. 
Appraisers  may  be  appointed  at  chambers,  S  166. 
Appraisers,  number  of,  I  1444. 
Appraisers,  oath  of,  SS  1445,  1449. 
Appraisers,  who  disqualified  to  act  as,  i  1444. 
Inyentory,   after-acquired    property,   time   to   retina, 

S  1451. 
Inventory,  after^iscovered  property,  S  1451. 
Inventory,    after-discovered    property,   how   enforced, 

S  1451. 
Inventory,  executor  to  include  debt  or  demand  oC 

S  1448. 
Inventory,  executor,  claim  against,  to  be  Included  In, 

f§  1447,  1448. 
Inventory,  how  made,  S  1445. 
Inventory,  liability  for  failure  to  return,  {  1450. 
Inventory  may  be  received  at  chambers,  i  166. 
Inventory,  oath  to,  S  1449. 
Inventory  of  partner's  interest,  §  1585. 
Inventory,  revoking  letters  for  failure  to  return,  i  1450. 
Inventory,  time  to  return,  S  1443. 
Inyentory  to  accbunt  for  moneys,  S  1446. 
Inventory  to  be  returned,  including  homestead,  |  1441 
Inventory  to  contain  what,  §  1445. 
Inventory  to  show  community  and  separate  property, 

S  1445. 
Inventory  where  a  debtor  named  as  executor,  {  1447. 
Inventory  where  estate  consists  of  moneys,  f  1446. 

IV.  Heirship,  suit  to  adjudge. 

Complaint  to  adjudge  heirship,  time  to  file,  f  1664. 
Determining  heirship  on  final  distribution,  f  1664. 
Proceedings  to  determine,  §  1664. 

V.  Embezzlement  of;  surrender  of  papers  or  property; 

possession  of  estate. 

Citation  to  person  Intrusted  with,  to  account,  f  1461. 

Citation  of  person  suspected  of  having  writings  or  pa- 
pers belonging  to  deceased,  f  1459. 
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Disclosures  may  be  compelled  by  Imprisonment,  §  1460. 
Bmbezzlement,  before  grant  of  letters,  liability  for, 

S  1458. 
Bmbezzlement,  citation  to  person  suspected,  8  1459. 
Bmbezzlement,  citation  to  suspected  person,  penalty 

for  refusing  to  obey,  S  1460. 
Embezzlement,  examination  of  person  suspected,   II 

1459,  1460. 
]Smbezzlement,«  expenses  of  person  cited  on  suspicion 

of,  I  1459. 
Embezzlement,  punishment  for,  I  1460. 
Liability  for  double  damages,  S  1460. 
Papers  respecting,  concealed,  bow  obtained,  fS  1459, 

1460. 
Persons  intrusted  with,  may  be  cited  to  account,  1 1461. 
Possession,  executor  or  administrator  to  have,  {1452. 
Possession,  recovery  of,  by  executor  or  administrator, 

S  1452. 
Possession  of  real  estate,  when  to  be  delivered  to  heirs 

or  devisees,  §  1453. 

VI.  Family  allowance. 

All  exempt  property  to  be  set  aside  for,  |  146S« 

Apportionment  of,  S  1468. 

Dates  from  death,  §  1467. 

Duration  of,  S  1466. 

Extra  or  additional,  S  1466. 

Fifteen  hundred  dollars,  estate  under,  f  1469. 

Homestead,  §§  1464-1468.     See  post,  VIL 

In  general,  S  1464. 

Possession  of  homestead,  S  1464. 

Preference  of,  §  1467. 

Provision  in  will  for,  S§  1560, 1562. 

Wearing  apparel,  furniture,  etc.,  S  1464. 

When  to  be  paid,  S  1646. 

Widow  and  children  may  remain  in  home,  f  1464. 

Widow  with  Income,  property  to  go  to  children,  {  1470. 

VII.  Homestead. 

Appraised  at  over  five  thousand,  t  1476. 

Appraisement,  proceedings  where  valuation  too  great, 
S  1476. 

Appraisers,  majority  and  minority  reports,  which  con- 
firmed, §  1477. 

Cod«  ClT.  Proc— 73. 
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Appraisers,  majority  of  may  report,  §  1477. 

Appraisers,  minority  report  of,  §  1477. 

Appraisers,  proceeding  where  do  not  agree,  1 1477. 

Appraiser's  report,  action  on,  {  1477. 

Appraiser's  report,  confirmation  or  rejection,  (  147S. 

Appraiser's  report,  day  to  be  set  for  confirmation  or 

rejection,  S  1478. 
Appraisers'  report,  hearing,  f  1477. 
Appraisers,  report  of,  S  1476. 
Appraiser's  report,  objections  to,  S  1478. 
Appraisers,  report  of  thereon,  §  1477. 
Appraisers'  report,  rejection  of,  §  1477. 
Appraisers'  report,  rejection  of,  new  appraisers,  i  1478. 
Appraisers,  report,  what  to  state,  $  1477. 
Appraisers,  when  to  carve  out  of  original,  8  1476. 
Certified  copies  of  final  order  to  be  recorded,  I  1488. 
Certified  copy  of  order  relating  to,  to  be  recorded, 

.     §  1486. 
Costs  of  homestead,  proceedings  chargeable  to  estate^ 

S  1485. 
Disposition  of,  oh  death  of  spouse,  S  1723. 
Family  allowance,  §§  1464-1468. 
Liens  and  incumbrances  on,  how  discharged,  §  1475. 
Lien  and  Incumbrances  on  to  be  presented  and  it 

lowed,  S  1476. 
Out  of  what  property  set  apart,  S  1465. 
Recording  decree  relative  to,  S  1719. 
Rights  of  those  acquiring  interests  of  succesaon  to 

homesteads,  §  1486. 
Sale  of,  distribution  of  proceeds,  S  1476. 
Sale  of,  when  not  susceptible  of  division,  (  1476. 
Selected  during  coverture.  In  whom  vests,  S  1474. 
Selected  during  coverture,  not  liable  for  debts,  (  1474 
Selection  of  by  court  when  decedent  made  none,  S  1465. 
Separate  property,  from,  setting  apart  of,  §  1468. 
Separate  property,  from,  vests  in  heirs,  f  1468. 
Setting  apart,  S§  1465,  1476. 
Setting  apart  for  use  of  survivor  or  minor  children. 

$  1465. 
Setting  apart  where  none  has  been  selected,  |  1465. 
Successors  to  rights  of  homestead  owners,  powers  aad 

rights  of.  S  1485. 
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Widow  or  children  entitled  to  remain  in  possession, 
$  1464. 

VIII.  Death  after  action  brought  or  execution  levied. 
Execution  levied  before  death,  §  1506. 
Execution  not  to  issue  after  death,  §  1505. 
Judgment  against  decedent  dying  after  verdict  or  de- 
cision, effect  of,  §  1506. 

Judgment  against  decedent,  proceedings  where  execu- 
tion levied,  §  1505. 
Judgment  creditor  may  redeem  property,  S  1505. 

IX.  Death    pending    administration,    proceedings    on. 
Death  of  minor  child  pending  administration,  proceed- 
ings on,  S  1665. 

X    Debts  of  and  claims  against. 

Claims  against,  action  on  after  time  allowed  for  pres- 
entation, §  1496. 

Claims  against,  action  pending  at   time   of  decease, 
claim  to  be  presented,  §  1502. 

Claims  against,  affidavit  and  allowance,  payment  with- 
out, f  1632. 

Claims  against,  affidavit  must  be  supported  by,  f  1494. 

Claims  against,  affidavit  to  support,  requisites  of,  §  1494. 

Claims  against,  allowance  in  part,  action  on,  ft  1503. 

Claims  against,  allowance  in  part,  effect  of,  §  1503. 

Claim  against,  allowance  in  part,  refusal  to  accept 
costs,  §  1503. 

Claims  against,  allowance  of,  proceedings  on,  $  1496. 

Claim  against,  allowance  or  rejection,  time  for,  §  1496. 

Claim  against,  allowance  or  rejection  to  be  indorsed, 
§  1496. 

Claims  against,  allowance  where  claim  payable  in  par- 
ticular kind  of  money,  §  1496. 

Claims  against,  approved  claim,  §  1497. 

Claims  against,  approved  claim,  time  for  filing,  8  1497. 

Claims  against,  barred  by  limitation,  §  1499. 

Claims  against,  bearing  interest,  payment,  §  1513. 

Claims  against,  by  Judgment  creditors,  not  allowed  to 
be  filed,  §§  1504-1506. 

Claims  against,  clerk  to  enter  in  register,  f  1497. 

Claims  against,  contingent,  paying  into  court,  §  1648. 

Claims  against,  decree  showing  notice  to  creditors  has 
been  given,  §  1492. 
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Claims  against,   deposit  with  treasurer,   prooeedings 
where  claimant  does  not  claim,  f  1614. 

Claims  against,  deposit  of  amount  of  claim  witn  treas- 
urer where  claimant  cannot  be  fbund,  |  1S14. 

Claims  against,  disputed,  paying  into  courtp  f  1648. 

Claims  against,  examination  of  claimant  as  to  Talidily, 
§  1499. 

Claims  against,  executor  paying  for  leas  than  tta  ▼ahN^ 
S  1617. 

Claims  against,  filing,  f  1497. 

Claims  against,  founded  on  instrument,  oopj  theraof 
to  be  filed,  fi  1497. 

Claims  against,  indorsing  allowance  or  rejection*  {  14K. 

Claims  against.  Interest  on,  S  1613. 

Claims  against  Judgment  against  executor,  ellact  ot 
S  1504.      "^ 

Claims  against.  Judgment  creditors,  {  1606^ 

Claims  against.  Judgment,  when  not  a  lien  on,  (S  16H 
1606. 

Claims  against,  limitations,  what  time  not  included  la, 
S  1501. 

Claims  against,  lost  instrument,  how  presented,  f  1497. 

Claims  against,  mortgage,  faUure  to  present,  etiSect  ot 
§  1500. 

Claims  against,  mortgage  need  not  be  presented  bctae 
action,  S  1600. 

Claims  against,  mortgage,  presentation  of  claim  se- 
cured by,  S  1497. 

Claims  against,  must  be  presented  before  suit,  except 
when.  S  1600. 

Claims  against,  notary's  certificate  as  OTidence  of  al- 
lowance or  rejection,  f  149€. 

Claims  against,  not  due,  discount,  f  1648. 

Claims  against,  not  included  in  order  for  payment  of 
debts,  how  disposed  of,  fi  1650. 

Claims  against,  notice  to  creditors,  copy  and  affldartt 
of  publication  to  be  filed,  (  1492. 

Claims  against,  notice  to  creditors,  decree  showiag 
giving  of,  §  1492. 

Claims  against,  notice  to  creditors,  failure  to  glTe,  Bs- 
bllity  of  executor,  S  1660. 

Claims  against,  notice  to  creditors,  form  ot  S  1490. 
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Claims  against,  notice  to  creditors,  publication  or  post- 
ing of,  S  1490. 

Claims  against,  notice  to  creditors,  removal  or  resignar 
tion,  notice  by  successor,  S  1490. 

Claims  against,  notice  to  creditors,  time  for,  |  1490. 

Claims  against,  notice  to  creditors,  revoking  letters  for 
failure  to  give,  S  1511. 

Claims  against,  notice,  time  to  present  claim  where 
claimant  had  no,  8  1493. 

Claims  against,  notice  to  creditors,  time  to  present 
claims,  S  1491. 

Claims  against,  payment  before  due,  S  1648. 

Claims  against,  presented  by  superior  Judge,  proceed- 
ings thereon,  S  1496. 

Claims  against,  provision  for  disputed  and  contingent, 
§  1648. 

Claims  against,  purchase  of,  by  executor,  not  permitted* 
S  1617. 

Claims  against,  reference,  f  1507. 

Claims  against,  reference,  costs,  f  1508. 

Claims  against,  reference,  entering  minute  of  order, 
S  1507. 

Claims  against,  reference,  judgment  on  referee's  re- 
port, §  1508. 

Claims  against,  reference,  report,  confirmation  and  ef- 
fect, §  1508. 

Claims  against,  reference,  report  of  referee,  effect  of, 
f  1507. 

Claims  against,  reference,  trial  by  referee,  f  1508. 

Claims  against,  rejected,  must  be  sued  on  within  three 
months,  S  1498. 

Claims  against,  rejection  of,  proceedings  on,  S  1496. 

Claims  against,  rejection  of,  what  equivalent  to,  §  1496. 

Claims  against,  secured  by  lien,  describing  lien,  S  1497. 

Claims  against,  statement  of,  executor  to  return,  §  1512. 

Claims  against,  statement  of,  what  to  show,  S  1512. 

Claims  against,  statute  of  limitations  does  not  run 
against  pending  administration,  f  1569. 

Claims  against,  superior  judge  may  present,  f  1495. 

Claims  against,  time  for  presenting,  S§  1491, 1493, 1496. 

Claims  against,  time  for  presenting,  when  claimant  had 
no  notice,  S  1493. 
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Claims  against,  time  to  present,  effect  of  vacancy  In 
administration,  f  1501. 

Claims  against^  vouchers  may  be  required,  |  1494. 

Claims  against,  wages  preferred,  S  1205. 

Claims  against,  withdrawing  original  voucher,  |  1497. 

Claims  of  executor  against,  presenting  and  allawing; 
f  1610. 

Claims  of  executor  against,  rejection  of,  and  suit  there- 
on. S  1510. 

Debts  against  executor,  discharge  or  bequest  of  tn  wlQ. 
§  1448. 

Debts,  apportionment  where  funds  insufficient,  |8 1646, 
1647. 

Debts,  dividends  to  creditors,  when  estate  insofflcien^ 
S  1646. 

Debts,  execution  on  decree  for  payment  of,  |  1649. 

Debts,  funeral  expenses,  when  to  be  paid,  f  1646. 

Debts,  Judgment  ag^nst,  order  of  payment,  f  164S. 

Debts,  last  sickness,  payment  of  expense  of,  f  f  1641, 
1646. 

Debts,  mortgage,  preference  of,  extent  of,  |  1644. 

Debts,  need  not  be  paid  until  court  orders,  f  1646. 

Debts,  order  for  pasrment  of,  and  discharge  of  exocutix; 
t  1647. 

Debts,  order  of  payment,  S  1643. 

Debts,  order  of  payment,  disposition  of  claims  not  in- 
cluded in,  S  1660. 

Debts,  paying  according  to  provision  of  will,  f  |  1660^ 
1662. 

Debts,  personal  liability  of  executor  for,  after  decree 
of  payment,  §  1649. 

Debts,  preferences,  §§  1643-1646. 

Debts,  preference,  wages  preferred,  S  1206. 

DeUts,  priority,  none  between  real  and  personal  prop- 
erty for,  S  1516. 

Debts,  proceedings  where  funds  insufficient,  8  1647. 

Debts,  property  chargeable  with,  $  1516. 

Debts,  property  chargeable,   priority  between  realty 
and  personalty,  S  1516. 

Debts,  property  fraudulently  conveyed  and  recovered 
to  be  used  for,  §  1591. 

Debts,  provision  in  will  respecting,  §§  1560,  1562. 
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Debts,  specific  deyises  and  legacies,  how  far  exempt* 
§§  1563,  1664. 

Debts,  uncollected,  executor's  liability  for^  i  1616. 

Debts,  what  exempt  from,  8  1663. 

Debts,  what  subject  to,  S  1563. 

Devise,  specific,  how  far  exempt,  8  1663. 

Statute  of  limitations  does  not  run  pending  settlement 
of,  S  1569. 
XI.    Lease  of. 

Appraisement  of  rental  value,  S  1679. 

Effect,  §  1579. 

Execution  of,  I  1679. 

Hearing,  $  1579. 

Hearing,  witnesses,  S  1679. 

Irregularities  in,  effect  of,  8  1679. 

JurisdicUon,  I  1579. 

Order  for,  8  1579. 

Order,  certified  copy  to  be  recorded,  8  1679. 

Order  to  show  cause,  8  1579. 

Petition  for,  to  contain  what,  8  1579. 

Proceedings  for,  8  1579. 

Recording,  8  1579. 

Terms  of,  8  1579. 

When  may  be  authorized,  8  1577. 

Who  may  petition  for,  8  1579. 
XI !•    Mortgage  of. 

Authorized,  when  may  be,  8  1577. 

Deficiency  Judgment,  8  1573. 

Effect,  8  1578. 

Execution  of  notes  and  mortgage,  8  1673. 

Foreclosure,  8  1578. 

Foreclosure,  indebtedness  remaining  unsatisfied^  haw 
disposed  of,  8  1578. 

Hearing,  8  1578. 

Hearing,  witnesses,  8  1578. 

Insurance  on  mortgaged  buildings,  8  1678. 

Interest,  8  1578. 

Irregularities  in,  effect  of,  8  1673. 

Order  for,  8  1578. 

Order,  certified  copy  to  be  recorded,  8  1573. 

Order  of  payment,  §§  1643,  1644. 

Order  m  show  cause,  8  1578. 
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Petition  for,  to  contain  what,  ft  1578. 

Recording,  8  1578. 

Who  may  petition  tor,  i  1578. 

XIII.    Sales: 

1.  Generally, 
Court  must  order  sale,  when*  |  162S. 
Debts,  all  property  liable  for,  1 1516. 
In  general,  S  1516. 
Must  be  under  oath,  S  1517. 
Non-resident,  sale  or  delivery  oC  property  where  di 

dent  a,  S  1667. 
No  priority  between  realty  and  personalty,  f  1516. 
Not  valid  except  by  order  of  court,  f*  1517. 
Petition  for,  defective,  curing,  S  1518. 
Petition  for,  requisites  of,  {ft  1518,  1519. 
Petition  for,  objections  to,  and  hearing  of,  f  1518. 
Petition  may  include  realty  and  personalty,  i  153fL 
Private,  time  of  making,  8  1549. 
To  be  confirmed,  S  1517. 
To  be  reported,  S  1517. 
What  property  to  be  sold  first,  f  1526. 
Where  decedent  a  non-resident,  i  1667. 

2.  Of  personalty. 
Conduct  of,  Sf  1526,  1639. 
Notice  of  application  for,  f  1628. 
Notice,  posting  and  publishing,  (  1526. 
Order  for,  ft  1528. 

Partnership  interests  may  be  sold,  ft  1524. 
Partnership  interests,  Inguiry  before  conflrmatioi^ 

S  1524. 
Partnership  interests,  how  sold,  S  1524. 
Perishable  property,  §  1522. 
Perishable  property,  liability  of  executor,  S  1522. 
PMsbable  property,  no  notice  necessary,  §  1522. 
Personalty  fraudulently  transferred  by  decedent,  f  159L 
Personalty  must  be  present,  f  1526. 
Petition  for,  f  1523. 
Petition,  order  and  sale,  but  one  necessary 

S  1522. 
Petitions,  renewing,  S  1528. 
Place  of,  §  1526. 
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Public  auction,  §  1526. 

Sale  of  on  application  for  sale  of  realty,  I  1639. 
Unclaimed  personalty  of  absentee^  sale  of,  S  1698* 
.Wben  will  be  ordered,  S  1525. 

3.  Of  realty  other  than  mines. 
Account  of,  to  be  returned,  §  1575. 
Account  of,  liability  of  executor  for  failure  to  mak6» 

S  1575. 
Account  of  attachment,  neglect  to  return,  S  1575. 
Account  of,  neglect  to  return,  revocation  of  letterSy 

S  1575. 
Amount  to  be  returned  wltbln  thirty  days,  S  1575. 
Application  for,  manner  of  sale  of  personalty  on,  §  1639. 
Appraisement,  sale  for  more  or  less  than,  I  1614. 
Bond  not  required  where  dispensed  with  In  will,  §  1396. 
Bond  required  although  dispensed  with  in  will,  when, 

S  1896. 
Bond,  additional,  when  and  when  not  ordered,  S  1389. 
But  one  petition,  order,  and  sale  to  be  had  when,  §  1519. 
Compelling  to  make,  §  1544. 
Confirmation,  petition  for  need  not  publish  description 

of  realty,  §  1712. 
Confirmation  of,  §§  1552,  1553,  1556,  1561. 
Confirmation,  Increased  bid  of  ten  per  cent,  S  1552. 
Confirmation,  when  to  be  confirmed,  §  1554. 
Confirmation  of,  recording  the  order,  f  1554. 
Confirmation,  order  of,  to  show  proof  of  notice,  S  1566. 
Contract  for  purchase  of  land,  conditions  of  sale,  1 1566. 
Conveyance,  contents  of,  §  1555. 
Conveyance,  execution  of,  §  1555. 
Conveyance,  what  passes,  §  1555. 
Credit,  S  1544. 
Credit,  security,  S  1551. 
Deed,  requisites  of,  §  1555. 
Description  of  realty  to  be  sold^  one  publication  siif* 

ficient,  S  1712. 
Bn  masse,  or  parcels,  S  1544. 
Executor  cannot  purchase  or  be  interested,  f  1576.  * 
Fraudulent,  liability  of  executor,  §  1572. 
Fraud  in,  executor  liable  In  double  damages,  S  1572. 
Fraudulent  conveyance  by  decedent,  §  1591. 
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Fraudulently   conveyed   by   decedent  and  reooTered, 

S  1591. 
Fraudulent  conveyance  by  executor,  disposition  of  prop- 
erty on  recovery,  S  1591. 
Grounds  for  ordering,  §S  1536, 1542, 1543. 
Hearing,  ft  1640. 

Hearing,  claims  may  be  passed  on  at,  S  1540. 
Hearing,  examination  of  executor,  I  1541. 
Hearing,  examination  of  witnesses,  §  1541. 
Hearing,  order  of  sale,  S  1548. 
Incumbered,  mortgagee  or  lienholder   as    purcbasar, 

S  1570. 
Incumbered  realty,  proceeds  bow  applied,  S  1569. 
Incumbered,  deposit  of  proceeds  in  court,  S  1569. 
Incumbered  realty,  surplus,  S  1569. 
In  general,  t  1536. ' 

Limitation  of  actions  to  set  aside,  SS  1573.  1574. 
Limitation  of  action  to  vacate,  §S  1578,  1574. 
Limitation  of  action  to  recover  estate  sold,  |f  1571 

1574. 
Limitation  of  actions  to  set  aside,  effect  of  d^ffnTrflftfa*^ 

§S  1573,  1574. 
Manner  of  sale  of  land,  fi  1544. 
Misconduct  in,  executor's  liability,  SI  1671,  1572. 
Neglect  or  misconduct  of  executor,  liability  for,  $  15TL, 
Notice  dispensed  witb  by  assent  in  writing,  |  1539. 
Notice  of,  posung  and  publisbing,  ft  1547. 
Notice  of,  requisites,  S  1547. 
Notice  of,  to  be  proved,  S  1556. 
Objections  to  confirmation  of,  S  1553. 
One  published  description  sufficient,  §  1712. 
Order  for,  what  to  contain,  S  1544. 
Order  may  include  all  or  any  part,  when,  ||  1642, 
Order  to  show  cause,  S  1538. 
Order  to  show  cause,  proof  of  service,  f  1540. 
Order  to  show  cause,  service  of,  S  1589. 
Personalty,  sale  of  on  application  for  sale  of 

$  1639. 
Petition  to  be  filed,  S  1638. 
Petition  by  interested  party  when  executor  nccit 

to,  S  1545. 
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Petition   by   interested   party,    contents   and   notice, 
§  1545. 

Petition  may  include  personalty,  8  1636. 

Petition  for,  failure  to  set  fortli  requisite  facts,  |  1587. 

Petition  for,  Terified,  I  1537. 

Petition  for,  what  to  contain,  S  1537. 

Place  and  time  of,  S  1548. 

Place  of,  where  land  in  two  counties,  8  1548« 

Postponement  of,  §  1557. 

Postponement  of,  notice,  S  1558. 

Private,  appraisement,  §  1550. 

Private,  bids,  §  1549. 

Private,  how  made,  S  1549. 

Private,  ninety  per  cent,  must  be  offered,  S  1550. 
-•  Private,  notice  of  posting  and  publishing,  §  1549. 

Private  sale,  notice  of,  what  to  state,  {  1549. 

Provision    by  will  insufficient,  what  property    sold, 
S  1562. 
:■  Provision  in  will,  i§  1560,  1561. 

y-  Public  or  private,  §  1544. 

Refusal  of  purchaser  to  comply,  S  1564. 
[i^  Resale,  S§  1552,  1554. 

Return  and  hearing  thereon,  S  1562, 

Return  of  sale  to  be  made,  §  1575. 
1;T.  Return  of,  failure  to  make,  punishment  for,  i  1675. 

if'  Time  and  place  of,  S  1548. 

Di&l  Vacation  of,  §  1552. 

^  What  title  and  interest  pass,  f  1566. 

When  may  be  ordered,  S§  1536,  1542,  164S. 

Where  part  devised,  §  1544. 

Without  order  of  court,  S  1561. 

4.  Of  mines. 
Mines  may  be  sold  when,  S  1529. 
Notice  may  be  dispensed  with  when,  1 1681« 
Order  of,  how  made,  §  1532. 
Order  of,  when  will  be  made,  8  1632. 
Order  to  show  cause,  8  1531. 
Petition  for,  by  partner,  8  1530. 
Petition  for,  what  to.  contain,  8  1680. 
Proceedings  on  sale  of,  S  1538. 
Who  may  petition  for,  §  1530. 
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5.  Under  power  in  lotU. 
Directions  to  be  followed,  §  1661. 
Order  not  necessary,  §  1561. 
To  be  confirmed,  S  1561. 
To  be  returned  and  confirmed,  (  1561. 
XIV.    Distribution: 

1.  Partial. 

Bond  for,  §§  1668,  1661,  1668. 

Bond  may  be  dispensed  with  when,  i  1663. 

Bond,  payment  or  suit  on,  S§  1662,  1663. 

Costs,  §§  1661,  1663. 

Costs  of  proceedings  for,  paid  by  applicant,  (  1663. 

Execution  of  order  for,  S  1661. 

Executor  or  administrator  may  resist,  |  1660. 

Heir,  legatee  or  devisee  may  petition  for  after  one 

year,  {  1668. 
Notice  of  application  for,  |t  1669,  1663. 
Order  for,  §  1661. 

Order  for  delivery  of  property,  S  1663. 
Partition,  §  1661. 
Petition  for,  executor  or  administrator  may  reriflt, 

I  1663. 
Petition  for,  any  interested  person  may  resist,  (i  16S0, 

1663. 
Proceedings  to  determine  interest  of  heir,  legatee  or 

devisee,  §  1663. 
Time  for,  §  1668. 
When  may  be  ordered,  f  1661. 
•  Who  may  apply  for,  $  1660. 
Who  may  resist,  §S  1660,  1663. 

2.  Final. 

Advancements  to  heirs,  questions  as  to  determined. 

S  1686. 
Answer  and  service  thereof,  S  1664. 
Appeal,  §  1664. 

Appearance  to  be  filed,  S  1664. 
Appearance  to  be  entered,  §  1664. 
At  time  of  executor's  settlement,  (  163€. 
Attorney  for  minor,  S  1664.. 

Attorney  to  file  written  evidence  of  authority.  (  1664. 
Complaint  and  service  thereof,  §  1664. 
Conclusiveness  of.  S  1664. 
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Conclusiveness  of  decree,  §  1666. 

Costs,  §  1664. 

Pecree  for,  to  contain  what,  §  1666. 

Decision  on  question  of  advancements,  effect  of,  1 1686. 

Decree  relating  to  to  be  recorded,  §  1719. 

Default  to  be  adjudged,  (  1664. 

Depositions,  §  1664. 

Evidence,  (  1664. 

Executor's  statement  of  account,  $  1665. 

Hearing,  (  1668. 

HeU'shlp,  determining  on,  §  1664. 

Homestead,  setting  apart  on  death,  $  1476. 

Infant  or  incompetent  without  guardian,  proceedings 

in  case  of,  {  1703%. 
Infant  or  incompetent  without  guardian,  deposit  with 

treasurer,  and  how  withdrawn,  (  1703  V^. 
Judgment  in,  conclusiveness  of,  {  1664. 
Jurisdiction  after  to  settle  accounts  of  trustees,  |  1699. 
Jurisdiction,  when  acquired,  (  1664. 
Manner  of,  {  1665. 
New  trial,  {  1664. 
Noilce,  {  1668. 

Notice  of,  proof  of  service,  1664. 
Notice  of,  requislties,  §  16G4« 
Notice  of,  service,  §  1664. 
Notice,  further,  (  1668. 
On  whose  petition  made,  (  1668. 
Order  for  where  all  debts  paid  by  first  distribution^ 

§  1651. 
Order  not  necessary,  §  1561. 
Order  to  show  cause,  §  1664. 
Parties,  (  1664. 
Partition,  ft  1668. 
PetlUon  for,  {  1664. 
Practice,  rules  of,  §  1664. 
Setting  petition,  (  1668. 
Settlement  of  executor's  account,  §  1666. 
Statement  of  receipts  and  disbursements^  |  1666. 
Taxes  must  be  paid,  §  1669. 
To  whom  made,  (  1665. 
When  may  be  made,  §  1665. 
;Who  may  petition  for,  §  1668. 
Code  Civ.  Froc— 74. 
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3.  Distribution  and  partition. 

Any  person  interested  may  petition,  §  1676. 
Assigning  whole  estate  to  one  on  payment  to  others^ 

I  1680. 
At  time,  of  executor's  settlement,  (  1634. 
Commissioners  for  partition,  appointing,  §  1675. 
Commissioners  to  make,  not  necessary,  when*  I  1685. 
Commissioners,  time  of  appointment,  I  1676. 
Commissioners,  number  of,  S  1675. 
Commissioner,  one  only  may  be  appointed,  I  1675. 
Commissioner,  to  be  sworn,  §  1675. 
Commissioners,  appointment,  oath  and  warrant,  I  1676. 
Commissioners,  powers  of,  §  1683. 
Commissioners  may  take  testimony,  etc,  §  1683. 
Commissioners  to  report,  §  1684. 
Commissioners'  report,  confinning  or  rejecting;  §  1684. 
Commissioners'  report,  recording,  (  1684. 
Commissioners,  new,  l  1684. 
Notice,  {  1683. 

Of  estate  in  common,  {(  1675,  1676. 
Of  estate  in  difterent  counties,  I  1677. 
Owelty,  {  1681. 

Payments  for  equality,  ^  1681. 
Petition,  notice  of,  for,  §  1676. 

Petition  and  notice,  time  for  filing  and  giving,  |  1676. 
Petition  for,  notice  of,  to  whom  given,  §  1676. 
Proceedings,  where  property  cannot  be  divided  without 

injury,  §  1681. 
Sale  may  be  ordered,  {  1682. 
Sale  for  distribution  and  partition,  $  1681. 
Sale,  how  conducted,  (  1682. 
Shares  to  be  set  out  by  metes  and  bonnds,  §  1679. 
Where  some  heirs  parted  with  interest,  (  1678. 
Who  may  petition  for,  §  1676. 
Whole  estate  assigned  to  one,  when,  S  1680. 

4.  Estates  of  absentees:    See  post,  XV. 

XV.    Estates  of  non-residents  or  absentees,  proeeedlngs 
regarding. 
Absentee's  interest  in,  disposition  of,  SS  1691-1696. 
Certificate  of  absentee  for  proceeds  of,  §  1696. 
Distribution,  absentee,  agent,  statute  providing  for  tP" 
piles  to  pending  estates,  (  1691. 
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Distribution,  absentee,  agent,  appointment  of,  to  take 

possession,  |  1691. 
Distribution,  absentee,  agent  for,  bond  and  compensa- 

tion  of,  SS  1692,  1695. 
Distribution,  absentee,  agent  liable  on  his  bond,  §  1695. 
Distribution,  absentee,  agent  for,  accounting  by,  §  1694. 
Distribution,  absentee,  agent,  evidence  In  accounting 

by,  §  1694. 
Distribution,   absentee,   certificate   of,   fbr   proceeds, 

§  1696. 
Distribution,  absentee,  court  appoint  agent  for,  §  1691. 
Distribution,  absentee,  deposit  of  moneys  tor,  with 

coimty  treasurer,  §  1691. 
Distribution,  absentee,  Interest  of  sold,  when,  S  1694. 
Distribution,  absentee,  unclaimed  personalty  In  hands 

of  agent,  disposition  of,  §  1693. 
Distribution,  where  decedent  non-resident,  delivery  of 

property,  §  1667. 
Sale,  absentee's  Interest,  of,  §  1694. 
Unclaimed:     See  Public  Administrator,  %  17^9. 
Unclaimed,  how  disposed  of,  (  1693. 

XVL    Time  for  settlement  of  and  extension  of. 
Closing  administration,  petition  for,  §  1670. 
Ckuatinuance  of  administration,  procedure  to  obtain, 

S  1670. 
Extension  of  time  for  administration,  where  will  pnti 

limitation  thereon,  S  1670. 
Settlement,  final,  extension  of  time  for,  (  1651. 
Settlement,  final,  when  to  be  made,  §  1652. 
Settlement:     See  Executor  and  Administrator,  XII. 

XVII.    Costs  and  expenses  of  administration. 
Costs,  by  whom  to  be  paid,  §  1720. 
Cost  of  final  distribution,  (  1664. 
Costs  of  proceedings  for  partial  distribution,  $^  1660, 

1661,  1663. 
Costs,  execution  for,  §  1720. 
Expenses  of  administration,    executor    may    retain, 

S  1646. 
Expenses  of    administration,    provision    in    will    for, 

SI  1560,  1562. 
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XVlll.    Appeals. 

Appeal  lies  from  what  orders  respecting,  |  9SS. 

Appeal  from  order  respecting;  time  for,  (  939. 
ESTOPPEL  In  pais,  {  1962. 

Landlord  and  tenant,  §  1962. 

Standing  hj,  §  1962. 

Sureties  bound  by,  (  1912. 

To  deny  judgment,  §§  1908-1915. 
EVICTION  of  execution  purchaser,  redrees,  |  701 
EVIDENCE. 

I.    Definitions. 

II.    Kinds  and  degrees  of: 

1.  Generally, 

2.  Primary  and  $eo<mdary» 

3.  Indispetisable. 

4.  Prima  fade. 
6.  Partial 

6.  Conclusive  and  unanewera^le. 

7.  Direct,  indirect,  inferences,  presumptions^ 

8.  Cumulative;    corroborative;    slight;   saUsfsO' 
•  tory. 

III.  Parol  evidence. 

IV.  Expert  and  opinion  evidence. 
V.    Judicial  notice. 

VI.    Declarations,  admissions,  conversations,  omlssfonsb 
VII.    Documentary  evidence. 
VIII.     Usages  and  customs. 
IX.    Hearsay;  res  gestae;  material  objects* 
X.    Burden  of  proof. 
XI.    Admissibility  and  relevancy: 

1.  Generally, 

2.  On  subject  of  handwriting. 

3.  On  question  of  pedigree, 

4.  Testimony  at  former  triak 

6.  Particular  facts  or  guestions,  horn 
Xlf.    Weight  and  sufficiency  of. 
XIII.    Questions  of  practice  relating  to* 
I*    Definitions. 
Conclusive,  defined.  §  1837. 
Corroborative,  defined,  §  1839. 
CumuiaUve,  defined,  (  1838. 
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Direct,  defined,  §  1831. 
Bvidence  defined,  {  1823. 
Indirect,  defined,  S  1832. 
Indispensable,  defined,  §  1886* 
Inference^  defined.  §  1958. 
Law  of,  defined,  §  1825. 
Proof  defined,  (  1824. 
Slight,  defined,  l  1835. 
JL    Kinds  and  degrees  of  evidence: 

1.  Generally, 

Degrees  of,  specified,  §  1828. 
Kinds  of,  four,  §  1827. 

2.  Priniary  and  eeeandary. 
Certified  copies,  admissible,  (  1893* 
Copies  of  affidavits  as,  §  2011. 

Copies  of  entries,  when  admissible,  S  1947. 

Copies  of  records,  certified,  admissible  witbont  further 

proof,  §  1951. 
Judicial  record  of  foreign  country,  secondary  evidence 

of,  8  1907. 
Law,  certified  copy  of,  admissible,  §  1901. 
Lost  paper,  when  copy  may  be  used,  (  1045. 
Parol  evidence  of  writing,  is  secondary  evidence,  { 1830. 
Primary  defined,  {  1829. 
Record,  certified  copies  of,  admissible  without  further 

proof,  §  1951. 
Secondary,  definition  of,  {  1830. 
Secondary,  copy  of  judicial  record  of  foreign  country, 

when  admissible,  §  1907. 
Secondary,  of  contents  of  writings,  when  admissible, 

{  1855. 
Secondary,  where  party  fails  to  produce  writing  after 

notice,  (  1938. 
Transcript  of  court  minutes  to  be  evidence  equivalent 

to  letters  of  administration,  §'1429. 
WHtlng,  copy  of,  Is  secondary  evidence,  §  1830. 
Writings,  lost,  proof  of  loss  necessary,  (  1937. 
Writing,  notice  to  produce,  disobedience,  secondary  evi- 
dence, S  1938. 
Writing,  oral  contents  of,  is  secondary,  f  1830* 
Writing,  original  must  be  produced,  i  1937. 
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Writing,  parol  evidence  of,  is  secondary  eriaeBte^ 

S  1830. 
Writing,  public,  certified  copy  of,  admissible,  %  IML 
Writings,  secondary,  of  contents  of  lost,  §  1937. 
Writing,  secondary,  when  not  produced  after  iiotioi^ 

I  1938. 
Written  instrument  best  eTidence  of  its  existence  sad 

contents,  §  1829, 

8.  Indisperiscible, 
Defined,  {  1836. 
In  general,  §§  1967-1970. 
Perjury,  ft  1968. 

Perjury,  number  of  witnesses  necessary,  f  1S44. 
Treason,  (  1968. 

Treason,  number  of  witnesses  necessary,  |  1844 
Wben  necessary,  $  1967. 

4.  Prima  facie. 

Boards,  entries  by,  |§  1920,  1926. 
Books  of  science  or  art,  S  1936. 
Certificate  of  recording  officer,  I  1838. 
Charts,  §  1936. 
Decedent's  entries,  §  1946. 
Definition  of,  §  1833. 
Historical  books,  S  1936. 
Justice's  docket,  I  912. 
Maps,  {  1936. 

Officer's  entries,  §|  1920,  1926. 
Orders  not  final,  §  1909. 
Presumption,  what  is,  §  1969. 
Reporter's  notes,  transcript  of,  S  273. 
Third  person,  obligation  of,  evidence  against  Ua  li 
evidence  against  party,  §  1851. 

5.  Partial. 
Defined,  §  1834. 

Evidence  of  possession  of  remote  occupant  on 

of  tlUe,  S  1834. 
When  admissible,  §  1834. 

6.  Conclusive;  unanewerahU, 
Conclusive,  defined,  f  1837. 
CoDclusive,  in  general,  S  1978. 
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Conclusive,  record  of  court,  parties  caimot  contradict, 

§  1837. 
Entry  in  minutes  conclusive  evidence  of  notice  of  pe* 

tltion  for  letters,  ft  1376. 
Record  of  court,  parties  cannot  contradict,  {  1837. 
Unanswerable,  in  general,  ft  1978. 

7.  Direct,  indirect,  preeumptions,  inferences* 
Direct,  defined,  S  1881. 

Direct,  evidence  of  witness  to  agreement  is,  (  1831. 

Direct,  evidence  of  witness  to  wiitiug  is,  I  1831. 

Indirect,  classified,  §  1957. 

Indirect,  defined,  §  1832. 

Inferable,  facts  from  wblch  other  facts  ar^  |  1870, 

Inference  arises,  when,  S  19 60. 

Inference,  defined,  §  1958. 

Inference  from  admission,  §  1832. 

8.  Cumulative;  corroborative;  slight;  satisfactarjfm 
Corroborative,  defined,  §  1839. 

Cumulative,  defined,  §  1838. 
Satisfactory,  defined,  (  1835. 
Blight,  defined.  $  1835. 

III.  Parol  evidence. 

Instrument,  evidence  that  words  have  peculiar  signifl- 

cance,  §  1861. 
Of  contents  of  writing,  (  1870. 
Of  laws  of  sister  state  or  foreign  country,  %  1902. 
To  establish  illegality  or  fraud,  |  1856. 
To  explain  ambiguity  in  writing,  §  1856. 
Will,  parol  evidence  not  admissible  to  affect,  §  1866. 
iWriting,  parol  evidence,  when  admissible  to  affect, 

I  1856. 

IV.  Expert  and  opinion  evidence. 
Bxpert  may  decipher  instnmient,  |  1863. 
Bzpert:     See  Witnesses. 

Insanity,  opinion  of  subscribing  witness  as  to,  •  1870. 
Insanity,  opinion  of  intimate  acquaintance  as  to,  §  1870. 
Interpreter,  when  summoned,  and  duty  of,  $  1884. 
Opinion  as  to  identity  or  handwriting,  §  1870. 
Opinions  on  questions  of  science,  art  or  trade,  §  1870. 
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y.    Judicial  notice. 
Court  to  declare  to  jury,  (  2102. 
In  general,  {  1827. 
Is  taken  of  what  facts,  |  1875. 
Nature,  laws  of,  judicially  recognized,  §  1875. 
Official  acts,  public  and  private,  are  judicially 

nized,  f  1875. 
yi.    Declarations;  admissions;  conversations;  omlssii 
Admission,  inference  from,  i  1832. 
Admission  of  execution  of  writing,  %  1942. 
Admission,  offer  to  compromise  is  not,  §  2078. 
Admissions  of  predecessor,  §  1849. 
Admissions,  oral,  viewed  with  caution,  %  2061. 
Conversation,    all    admissible    where    part   admitted. 

S  1854. 
Declarations,  acts  or  omissions  of  another,  one  person 

not  affected  by,  i  1848. 
Declarations,  admissible  against  party  making;  §  1870. 
Declarations,  agent,  as  evidence,  i  1870. 
Declarations,  agent,  when  admissible,  S  1870. 
Declaration,  all  admissible  if  part  admitted,  §  1854. 
Declarations  as  part  of  res  gestsd:     See  post,  DC 
Declarations,  conspirator,  §  1870. 
Declarations,  decedent,  admissibility  against  his  vn^ 

cesser  in  interest,  (  1853. 
Declarations,  decedent,  against  interest,  I  1870. 
Declarations,  decedent,  relating  to  birth,  ^  1870. 
Declarations,  decedent,  relating  to  death,  §  1870. 
Declarations,  decedent,  relating  to  marriage.  §  1870L 
Declarations,  decedent  as  to  pedigree,  ((  1852,  1870. 
Declarations,  decedent  respecting  relationship,  i  1870. 
Declarations,  decedent,  acts  or  omissions  of,  admissi- 
bility against  successor,  §  1853. 
Declarations  of  decedent  generally,  S  1870. 
Declarations,  dying,  ^  1870. 
Declarations,  in  general,  §  1870. 
Declarations,  member  of  ftunily  as  to  common  Tepotsr 

Uon,  I  1852. 
Declarations,  member  of  family  as  to  pedigree,  f  1851 
Declarations,  one  jointly  interested,  when  admiailhK 

§  1870. 
DeclaraUons,  partner,  when  admissible,  §  1870. 
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Declarations  of  predecessor,  |  1849. 
Declarations,  third  person,  when  admissible,  |  1870. 
Declarations,  third  person,  not  to  prejudice,  (  1848. 
Declarations  of  third  person,  conduct  in  relation  to, 

§  1870. 
Declarations,  written  under  oath  to  be  by  deposition, 

{  2020. 
Omissions,  as  evidence  against  party,  {  1870. 

VII.    Documentary  evidence. 

Affidavits,  what  provable  by,  §{  1379,  2009. 

Accounts,  summary  of,  admissible  when,  (  1855. 

Acknowledgment,  certificate  of  as  evidence,  {  1948. 

Books  containing  law  presumed  correct,  §  1900. 

Books  containing  published  decisions  admissible,  §  1902. 

Books,  official,  entries  in  as  evidence,  I  1920. 

Books,  historical,  {  1936. 

Books  of  art,  §  1936. 

Books  of  science,  §  1936. 

Books,  presumption  in  favor  of  correctness,  {  1963. 

Certificate  of  purchase  or  of  location  of  lands,  ft  1925* 

Charts  as,  {  1936. 

Entries  by  officers  as  evidence,  §(  1920,  1926. 

Entries  in  family  Bibles  or  books,  (  1870. 

Entries  In  justice's  docket  prima  facie  evidence,  $  912. 

ISntries  in  official  books  prima  facie  evidence,  §  1820. 

Entries  of  decedents,  when  admissible,  i  1946. 

Execution-book  as,  §  683. 

Judgment  as,  {§  1908-1915|  1962. 

Judicial  record  defined,  {  1904. 

Judicial  record,  how  authenticated  as  evidence,  S  1905. 

Judicial  record  of  another  state,  effect  of,  §§  1913, 1921, 

1922. 
Judicial  record  of  court  of  admiralty,  effect  of,  |  1914. 
Judicial  record  of  foreign  country,  effect  of,  S  1915. 
Judicial  record  of  foreign  country,  how  authenticated, 

S  1906. 
Laws,  written  and  unwritten,  §(  1895-1899. 
Letter  admitted,  answer  may  be  given,  S  1854. 
Maps  as,  (  1936. 
Notice  to  adverse  party  to  produce  writings,  {§  1855, 

1938. 
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Notice  to  produce,  when  unnecessary,  §  1938. 

Notice  to  produce,  disobedience,  secondary  erldesoe^ 

S  1938. 
Notice,  refusal  to  produce  books  and  papers,  exduslan 

of  eyidence,  $  1000. 
Notice,  refusal  to  produce  books  and  papers,  presnmp- 

tion  on,  $  1000. 
Officers,  entries  by,  as  evidence,  §(  1920,  1928. 
Records,  officers',  are  admissible,  S  1920. 
Will,  admissible  where  action  to  quiet  title  iavolTei 

gift  or  trust  under,-  {  738. 
Writings,    accounts,    summary   of,   admissible 

I  1856. 
Writings,  construction  of,  §{  1856-1866.    See 
Writing,  contents  of,  when  admissible,  §  1870. 
Writings,  inspection  of,  in  what  cases  maj  be  de- 
manded, §  1000. 
Writing,  Inspection  of  by  opposite  side,  f  2054. 
Writing,  called  for  and  inspected  need  not  be  p«l  la 

evidence,  §  1939. 
Writing,  if  part  admitted  all  is  admissible,  (  18S4. 
Writing,  shown  to  witness,  reading  of,  I  2054. 

VIII.  Usages  and  customs. 

Local  customs  and  usages  in  actions  concemins  mlniBS 

claims,  §  748. 
Usage,  §{  748,  1870. 
Usage,  admissible  for  what  purpose  only,  f  1870. 

IX.  Hearsay;  res  gestae;  material  objects. 
Confined  to  personal  knowledge,  (  1845. 
Declarations  a  part  of  transaction,  (  1850. 
Declarations,  res  gests,  {  1850. 
Exhibits,  material  objects,  §  1954. 
Hearsay,  what  admissible,  (  1870. 
Objects,  material,  {  1954. 

Res  gest®,  {  1850. 

X    Burden  of  proof. 
Affirmative  allegations  to  be  proved,  |  1869. 
Affirmative  allegations  only,  to  be  proved,  (  1869. 
Affirmative,  one  holding  must  produce  enftence^  1 1M1» 
Affirmative  of  Issue  to  be  proved,  §  2061. 
Burden  of  proof,  alteration  of  writing,  f  1982. 
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Burden  of  proof,  in  general,  §  1981. 
Burden  of  proving  action  is  barred,  §  458. 
Burden  of  proving  jurisdiction,  where  judgment  plead- 
ed, §  456. 
Negative  allegation,  whether  to  he  proved,  {  1869* 

XI.    Admissibility  and  relevancy: 

1.  Generally. 

Character,  good,  evidence  of,  admissibility,  §  2053. 

Collateral  fact.  Inquiry  into,  §  1868. 

Common  reputation  respecting  facts  oyer  thirty  years 
old,  {  1870. 

Confined  to  material  allegation,  {  1868. 

Declarations  of  third  person,  conduct  in  relation  there- 
to, §  1870. 

Facts  which  may  be  proved  on  trial,  S  1870. 

Inscriptions  as  evidence  of  common  reputation,  (  1870. 

Letter  admitted,  answer  may  be  given,  §  1854. 

Material  allegation  only,  to  be  proved,  §  1867. 

Monuments  as  evidence  of  common  reputation,  (  1870. 

Part  of  transaction  proved,  whole  admissible,  i  1854. 

Relevant,  must  be,  {  1868. 

Relevant,  what  is,  §  1870. 

Reputation,  common,  when  admissible,  S  1870. 

Third  person,  evidence  relating  to,  §  1851. 

2.  On  subject  of  handwriiing. 

Ancient  writing,  comparison,  how  made,  $  1945. 
Comparison  of  handwriting,  §  1944. 
Evidence  of,  by  comparison,  {§  1944, 1945. 
Genuineness  of,  to  prove  a  writing,  §  1940. 
How  proved,  §   1943. 
Oi^nlon  respecting,  §  1870. 

3.  On  questuyM  of  pedigree. 

Ancient  facts,  evidence  of  common  reputation,  f  1870. 
Common  reputation,  {  1852. 

Declarations,  member  of  family  as  to  common  reputa- 
tion, S  1852. 
Dedarations  of  member  of  family  as  to,  {  1862. 
Engravings  as  evidence  of  pedigree,  §  1870. 
Evidence  admissible  on  question  of,  S  1870. 
Evidence  of  common  reputation,  §  1870. 
Pamily  portraits  on  subject  of,  §  1870. 
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Reputation,  common,  what  admissible  to  show,  |  1870. 
What  admissible  as  evidence  of,  §  1870. 

4.  Testimony  at  former  trial. 

Deceased  witness,  testimony  at  former  trial,  i  1S70. 
Jurisdiction,  testimony  of  witness  at  former  trial  wfeo 

is  out  of,  I  1870. 
Testimony  at  former  trial,  I  1870. 

5.  Particular  facts  or  questions,  how  proved. 
Accounts,  how  proved,  §  1855. 

Affidavits,  Identity  of  non-resident  may  be  establidiiA 

.  by,  {  1379. 
Congress,  proceedings  of,  how  proved,  §  1918. 
Departmental  documents,  how  proved,  §  1918. 
Destroyed  writing,  how  proved,  §  1855. 
Documents,  foreign,  how  proved,  i  1918. 
Documents,  official,  manner  of  proving,  (  1918. 
Bxecutive,  acts  of,  how  proved,  (  1918. 
Instrument,  contents  of,  how  proved,  S  1855. 
Justice's  judgment  of  sister  state,  how  proved,  §|  ltSl» 

1922. 
Laws,  foreign,  how  proved,  |  1902. 
Laws,    unwritten,   of   foreign   country,   how   jirovBd, 

S  1902. 
Laws,  unwritten,  of  other  states,  how  proved,  |  1901 
Laws,  sister  state,  how  proved,  S  1902. 
Legislature,  proceedings  of,  how  proved,  |  191ft. 
Lost  writing,  how  proved,  (  1855. 
Municipalities,  proceedings  of,  how  proved,  |  191ft. 
Newspaper,  publications  in,  how  proved,  §  2010. 
I^ibllc  record  of  private  writing,  how  proved,  |  1919. 
Record,  how  proved,  §  1855. 
Record,  judicial,  how  proved,  SS  1905,  1906. 
United  States  documents,  how  proved,  (  1918. 
United  States,  public  writings  of,  effect  of,  how  proted. 

{  1924. 
Writing,  how  proved  where  subscribing  witness  deny 

or  forget  execution,  (  194L 
Writings,  lost,  how  proved,  |  1987. 
Writings,  public,  of  territories,  how  proved,  and 

of,  I  1924. 
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XI  i.    Weight  and  sufficiency  of. 
Accomplice,   testimony   to  he  viewed  with   dlstmst, 

§  2061. 
Affirmative  allegations,  proof  of:    See  ante,  X. 
Degree  of  certainty  required,  {  1826. 
Estimated  how,  (  2061. 

Guilt  to  be  proved  beyond  reasonable  doubt,  §  206L 
Instruction  as   to  effect,   character,   and   weight  ot 

S  2061. 
Insuffltiency  of,  as  ground  for  new  trial,  S  657. 
Jury  judges  of  effect  of,  §  2061. 
Jury,  rules  governing  in  estimating  evidence,  |  2061* 
Preponderance  of,  controls,  §  2061. 
Production  of  weaker  testimony,  effect  of,  §  2061. 
Reasonable  doubt,  §  2061. 
Rules  governing  in  weighing  testimony,  {  2061* 
Satisfactory,  will  sustain  verdict,  S  1835. 
Weight  of,  §  2061. 
Witness,  one  sufficient,  §  1844. 
Witnesses:     See  Witnesses. 

Xili.    Questions  of  practice  relating  to. 
Admissibility  of,  question  for  court,  §  2102. 
Clerk  to  take  testimony,  when,  §  1051. 
Modes  of  taking  testimony,  §  2001 
New  trial  for  disregard  of,  §  662. 
Newly  discovered,  as  ground  for  new  trial,  §  657. 
Notice  to  produce  books  or  papers:     See  ante,  VIL 
Order  of  introducing,  §§  607,  2042. 
Order  of  proof,  how  regulated,  §  2042. 
Proceedings  to  perpetuate,  §§  2083-2089. 
Production  of,   court  may   stop   where   already  full. 
§  2044. 
«.       Questions  of  fact,  when  for  jury,  §  2101. 
Questions  of  law,  when  for  court,  §  2102. 
Rules  of,  to  be  decided  by  court,  §  2102. 

EXCEPTION,  absence  of  party,  decision  in  deemed  exc^^ 
ed  to,  {  647. 
After  Judgment,  how  settled,  l  651. 
Bill  of:     See  Appeal. 
Bill  of,  amendments  to,  i  650. 
Bill  of,  amendments  to,  service  of,  §  650. 
Code  Civ.  Proc— 75. 
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Bill  of,  a  part  of  record  on  appeal,  §  661. 

Bill  of,  application  for  new  trial,  when  may  be  made 
on,  §  658. 

Bill  of,  as  part  of  judgment-roll,  (  670* 

BiU  of,  certifying,  §  650. 

Bill  of,  delivery  to  absent  judge,  §  650. 

Bill  of,  delivery  to  judge,  §  650. 

Bill  of,  filing  with  clerk,  §  650. 

Bill  of,  may  be  settled  and  signed  after  officer  or  judge 
ceases  to  be  such,  |  653.  « 

Bill  of,  must  contain  what,  i  650. 

Bill  of,  preparation,  manner  of,  §  650. 

Bill  of,  presenting  to  judge,  §  650. 

Bill  of,  presentation  and  settlement  on  decision  by  jih 
dicial  officer  other  than  judge,  S  653. 

Bill  of,  refusal  to  allow,  application  to  Bupreme  oonrt 
to  prove  same,  $  652. 

Bill  of,  settlement  by  supreme  court,  mcLnner  and  ef- 
fect of,  §  652. 

Bill  of,  settlement  by  referee,  (  650. 

Bill  of,  settlement,  by  officer  other  than  Judge.  {  649. 

Bill  of,  settlement,  notice  of,  {  650. 

Bill  of,  settlement,  on  death,  disqualification,  absence,' 
refusal  of  judge  or  officer,  §  653. 

Bill  of,  settlement,  on  motion  for  new  trial,  §  659. 

Bill  of,  settlement,  to  decision  after  judgment,  §  661. 

Bill  of,  settlement,  service  on  adverse  party,  §  €50. 

Bill  of,  settlement  without  notice  to  adverse  party, 
I  650. 

Bill  of,  signature  by  judge  or  referee,  §  650. 

Bill  of,  striking  out  redundant  matter,  §  660. 

Bill  of,  to  be  signed  by  judge  and  filed  with  clerk,  f  649. 

Bill  of,  to  decision  after  judgment,  settlement  of,  S  651. 

Bills  of,  extension  of  time,  §  1054. 

Ck)ntinuance,  order  refusing  deemed  excepted  to,  I  647. 

Court  commissioners'  findings,  exception  to,  how  made, 
I  645. 

Defined,  I  646. 

Demurrer,  order  sustaining  or  orerrallng  deemed  ex- 
cepted to,  §  647. 

Documents  on  file,  how  incorporated,  §  64S. 

FUing  with  clerk,  §  649. 
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Final  decision  deemed  excepted  to,  §  647. 

Form  of,  §  648. 

Form  ot  when  made  on  Insufficiency  of  evidence,  |  648. 

Insufficiency  of  evidence,  on  ground  of,  requisites,  §  648. 

Interlocutory  order  or  decision  deemed  excepted  to» 

S  647. 
Judge  out  of  office  may  settle,  S  653. 
Matters  deemed  excepted  to,  {  647. 
Orders,  when  deemed  excepted  to,  (  647. 
Order  br  decision  from  which  appeal  lies  deemed  ex- 
cepted to,  S  647. 
Pleading,   amendment,   order    allowing    or    refusing 

deemed  excepted  to,  §  647. 
Pleading,  order  striking  out  deemed  excepted  to*  |  647. 
Referee's  finding,  to,  how  made,  |  646. 
Settlement  of,  time  for,  §|  649,  650,  659. 
Signing  by  judge  or  judicial  officer,  §  649. 
Statement  on  appeal,  §  661.    See  Statement. 
Statement  on  motion  for  new  trial:     See  New  Trial. 
Time  for,  §  646. 

Verdict  deemed  excepted  to,  §  647. 
What  deemed  excepted  to,  §  647. 
eXECUTION:    See  Supplementary  Proceedings. 
After  five  years,  {  685. 
Against  the  person,  §  632. 
Any  debtor  may  pay  creditor,  §  716. 
Appeal,  restitution  where  property  sold  under*  and 

judgment  reversed,  §  957. 
Attached  property  may  be  sold  as  under,  when,  |  648. 
Attached  property,  sale  under,  §  550. 
Book  as  evidence,  §  683. 
Book,  how  kept  and  what  to  contain,  §  688. 
Claim  of  property,  bond,  claimant  may  give  and  r^ 

lease  property,  (  710. 
Claim  of  property,  bond,  amount  of  and  conditions  In, 

§710%. 
Claim  of  property,  bond,  estimate  of  value  and  new 

bond,  §  712%. 
Claim  of  property,  bond,  filing  and  serving  of,  (  711. 
Claim  of  property,  bond,  justification,  approval  and 

disapproval,  (  712. 
Claim  of  property,  bond,  justification,  manner  of,  l  Tit. 
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Claim  of  property,  bond  of,  objections  to,  |  711^. 
Claim    of   property,    bond,   when    becomes   effectoal* 

§  713%. 
Claim  of  property,  how  made,  §  €89. 
Claim  of  property,  Indemnity  and  undertaking  on,  |  €89. 
Contribution  among  debtors,  notice,  §  709. 
Costs,  for,  on  appeal,  §  1034. 

Costs  in  probate  proceedings,  execution  for,  |  17KIL 
Damages  in  eminent  domain,  to  recover,  §  1262. 
Death,  not  to  issue  after,  §  1606.  . 
Death  of  party,  when  may  issue  after,  §  €8€. 
Decedent,  decree  for  payment  of  debts  of,  executkMi 

for,  §  1649. 
Decedent,  Judgment  against,  no  execution  can  lasMb 

§  1606. 
Dormant  Judgment,  on,  §  686. 
Eminent  domain,  to  recover  damages  in,  |  1252. 
Enforcing  order  by,  §  1007. 
Enforcement,  when  Judgment  requires  perfoimanoe  at 

particular  act,  §  684. 
Enforcement,  when  Judgment  requires  sale  of  propecty; 

§  684. 
£3xecutor,  against,  to  enforce  personal  liability,  |  1€49. 
Executor,  Judgment  against,  no  execution  to 

§  1604. 
Ehcempt,  what  property  is,  §  €90. 
Exemptions,  materials  for  building  not  subject  to 

cutlon,  §  1196. 
Forcible  entry  and  detainer,  in,  §  1174. 
Form  of,  §  682. 

Inspection,  execution  book  open  to,  |  €88. 
Issuance  ot  time  of,  i  €81. 

Issuance,  time  of,  when  stayed  or  enjoined,  |  6tt. 
Issuance,  to  whom  may  issue,  i  €87. 
Issuance,  to  whom  issued  when  property  required  to  be 

delivered,  §  €87. 
Issuance  of,  after  five  years,  §  €81. 
Issuing  to  different  counties  at  same  tlme^  |  €87* 
Issue,  may,  to  any  sheriff,  §  €87. 
Issue  of,  where  Judgment  for  delivery  of  prppertf,  I 
Issues  in  name  of  people,  §  628. 
JudgmenU  against  ofilcers,  how  enforced,  |  710i. 
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Judgment,  manner  of  enforcing,  §  684. 

Judgment  barred  by  limitation,  §  685. 

Justices'  courts,  from,  $|  901-905.    See  Justice's  Court 

Justice's  Judgment  docketed   in  superior   court,  on, 

S  899. 
Levied  before  death,  proceedings  on,  §  1505. 
Iievy,  defendant  may  indicate  property  when,  i  691. 
Levy,  how  made,  §  691. 
Levy,  property  subject  to,  §§  688»  1196. 
Levy,  property  subject  to,  §  688. 
Levy,  writ  how  executed,  §  682. 
Levy,  property  in  hands  of  heirs,  tenants,  trustees,  etc., 

§  682. 
Levy,  until,  property  not  affected  by,  §  688. 
Levy  to  be  made  only  on  part  of  property,  if  sufficient, 

§  691. 
Limitation,  Judgment  barred  by,  §  685. 
Limitation  of  action  against  officer  for  money  collected 

upon,  §  839. 
Limitations  of  action  against  officer  for  seizure,  i  34L 
Materials  for  building  not  subject  to,  S  1196. 
Hay  issue  at  same  time  to  different  counties,  {  687. 
May  issue  to  any  sheriff,  §  687. 
Money,  amount  and  kind  of,  payable  in,  §  682. 
Order,  enforcing  by,  i  1007. 
Payment  by  any  creditor,  sheriff's  receipt,  i  716* 
Payment  in  specific  kind  of  money,  S  682. 
People,  to  issue  in  name  of,  S  682. 
Person,  against  the,  §  682. 

Person,  against  the,  after  return  unsatisfied,  §  68i. 
Preferred  claims  for  wages,  §  1206. 
Prisoner,  discbarge  of,  $S  1143-1154.    See  Prisoner. 
Prisoner,  plaintiff  to  advance  funds  for  support  of, 

§  1154. 
Property  in  hands  of  heirs,  tenants,  trustees,  etc, 

§  682. 
Property  subject  to,  i  688. 
Receiver,  in  aid  of,  §  564. 
Redemption  by  a  redemptioner,  |  703. 
Redemption,  Judgment  creditor  may  redeem  estiate  of 

decedent,  §  1505. 
Redemption  by  Judgment  debtor,  §  703. 
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Redemption,  certificate  of,  filing  and  recordlngp  |  701. 

Redemption,  notice  of,  §  703. 

Redemption,  notice  to  be  filed  with  recorder  n^aa. 

§  703. 
Redemption  of  estate  of  decedent,  §  1505. 
Redemption  of  realty,  who  may  effect,  §  701. 
Redemption,  payment  in  kind  of  money  specffled  in 

judgment,  §  7^4. 
Redemption,  payments  may  be  made  to  whom,  §  704. 
Redemption,  property  subject  to,  with  what  exception, 

§  700. 
Redemption,  rents  and  profits  a  credit  on,  §  707. 
Redemption,  tender  eqiiivalent  to  pajrment,  (  704. 
Redemption,  time  within  which  may  be  had.  |§  702, 70S. 
Redemption,  time,  extension  of,  where  purchaser  ftils 

to  account,  §  707. 
Redemptioner,  what  he  must  do  to  redeem,  §  705. 
Redemptioner,  affidavit  by,  S  706. 
Redemptioner  must  pay  what  interest,  taxes  and  lieni, 

§§  702,  703. 
Redemptioners,  who  are,  S  701. 
Rents  and  profits  from  time  of  sale  till  redemptkn. 

S  707. 
Rents,  and  profits  from  time  of  sale  to  execntioii,  ao^ 

counting  for,  §  707. 
Rents  and  profits  from  time  of  sale  to  redempdon* 

statement  of,  i  707. 
Requisites  of,  §  682. 

Return,  gold  dust  to  be  returned  as  money,  §  €38. 
Return,  failure  to  make,  of  sale,  attachment  for,  §  1575. 
Return  of,  recording  where  realty  ievied  on,  §  €83. 
Returnable  to  whom,  §  683. 
Returnable  when,  I  683. 
Sale,  between  what  hours  to  be  held,  (  694. 
Bale,  certificate  of,  i§  698,  699. 

Sale,  certificate  of,  filing  duplicate  with  recorder,  §  700. 
Sale,  certificate  of  sale,  sheriff  to  gire,  §  700. 
Sale,  certificate  of,  what  to  contain,  |  700. 
Bale,  damages  to  realty,  purchaser  may  recoTer  fiir, 

§  746. 
Sale,  delivery  of  property  susceptible  of  manual  dtiiv* 

ery,  §  698. 
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Sale,  dellyery  of  property  not  susceptible  of  manual 

delivery,  f  699. 
Sale,  enjoining  injury  to  property  after,  and  before 

conveyance,  §  745. 
Sale,  evicted  purchaser,  remedy  of,  §  708. 
Sale,  excess  in  proceeds,  how  disposed  of,  {  691* 
Sale,  extent  of  officer's  liability,  i  697* 
Sale,  how  conducted,  §  694. 
Sale,  manner  of,  i§  693,  694. 
Sale,  notice,  how  given,  §  692. 

Sale,  notice,  penalty  for  defacing  or  taking  down,  §  693. 
Sale,  notice  in  case  judgment  specifies  kind  of  money 

payable  in,  §  692. 
Sale,  notice  in  case  of  perishables,  I  692. 
Sale,  notice  in  case  of  personalty,  §  692. 
Sale,  notice  in  case  of  realty,  S  692. 
Sale,  notice,  without,  penalty,  §  693. 
Sale,  officer  or  deputy  not  to  purchase,  §  694. 
Sale,  order  of,  judgment  debtor  may  direct,  §  694. 
Sale,  personalty,  manner  of,  §  694. 
Sale,  property  not  susceptible  of  delivery,  certificate  of 

sale,  f  699. 
Sale,  purchaser,  failure  to  get  possession  because  of 

irregularity,  rights  of,  S  708. 
Sale,  purchaser  may  recover  damages  for  injuries  to 

realty,  §  746. 
Sales,  purchaser  not  getting  possession,  revival  of 

judgment  in  favor  of,  f  708. 
Sale,  purchaser,  rights  of  on  a  reversal  or  discharge  of 

judgment,  §  708. 
Sale,  refusal  of  purchaser  to  comply,  his  liability,  i  695. 
Sale,  refusal  of  purchaser  to  comply,  his  subsequent 

bid  refused,  §  696. 
Sale,  refusal  of  purchaser  to  comply,  proceedings  on. 

§  695. 
Sale,  to  be  at  public  auction,  §  694. 
Sale,  to  cease  when  sufficient  property  sold,  §  694. 
Sale,  to  be  in  separate  lots  or  parcels,  i  694. 
Sale,  what  bids  may  be  refused,  §  696. 
Sale,  what  title  passes,  f  700. 
Sale,  when  absolute,  §  700. 
Sale,  when  conveyance  to  be  made,  §  703. 
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Satisfaction  of  Judgment  by  return  of,  §  675. 
Sheriff's  deed,  when  purchaser  entitled  to,  S  703* 
Ships,  against,  application  of  proceeds,  {  825. 
Subrogation  by  debtor  paying.  S  709. 
Subrogation  of  surety  iMiylng,  §  709. 
Supplementary  proceedings,  SS  714-721.     See  Snvpl^ 

mentary  Proceedings. 
.  Third  person,  claim  of  property  by,  |  689. 
Time  of,  after  fire  years,  §  681. 
Time  within  which  may  Issue,  §  681. 
Time  within  which  may  issue,  when  stayed  or  <mW*fd, 

§  681. 
To  issue  In  name  of  people,  §  682. 
To  issue  to  whom,  when  concerns  real  property,  |  68T. 
To  whom  may  Issue,  §  687. 
To  whom  to  issue,  when  property  required  to  be  4sliv>* 

ered,  §  687. 
Until  levy,  property  not  affected  by,  §  688. 
Vessels,  against,  application  of  proceeds,  | 
Wages,  claim  for  preferred,  §  1206. 
Waste  may  be  restrained  until  time  to  redee 

f  706. 
Waste,  what  is  not,  §  706. 
What  liable  to  be  seized  on,  §  688. 
What  property  exempt  from,  S  690. 
What  to  contain,  S  682. 
What  to  require,  §  682. 
Who  may  issue,  \  682. 
Whom  to  be  directed  to,  S  682. 
Writ  of,  how  executed,  S  691. 
Writ  to  require'  what  of  sheriff,  §  682. 

EXECUTION-BOOK,  S  682. 

EXECUTION  OF  INSTRUMENT,  defined,  §  19SS. 

EXECUTORS  AND  ADMINISTRATORS. 

I.    Who  competent  and  entitled  to  act;  nomlnalloB; 

appointment. 
II.    Letters  tettantentary  or  of  adminittratiotu 
III.    Bond  and  oath. 
iV.    Termination  of  authority;   removal;  autpenaloii; 

renunciation. 
V.    Powers,  duties  and  liabilities;  possession  of  esUti» 


I 


EXBCUTORS  AND  ADMINISTRATORS,  L  8»T 

VI.    Debts  of;  claims  of  against  estate;  naming  debtor 

as  executor. 
VII.    Actions  by  and  against;  actions  commenced  during 

life  of  decedent. 
VIII.    Contracts  of  decedent  for  purchase  or  sale  of  land: 

1.  For  purchase  of  land* 

2.  Enforcement  of  contract  for  aale  of  land» 
IX.    Joint  executors. 

X.    Special  administrators. 
XI.     Executors  de  son  tort. 
XII.    Accounting  and  settlement. 
Xill.    Time  to  close  administration  and  extension  of. 
XIV.    Appeals. 

XV.    Costs;    fees;    expenses;    compensation;    commit 
sions. 
See  Estates  of  Decedents;  Public  Administrator;  Pro- 
bate Court. 

1.  Who  competent  and  entitled  to  act;  nomination;  ap- 
pointment. 

Absence  of  executor  named  from  state,  proceedings  in 
case  of,  §  1354. 

Administrator,  creditor  as,  S  1866. 

Administrator,  guardian  of  infant  or  lunatic  as,  §  1868. 

Administrator,  Infant  incompetent  as,  {  1369. 

Administrator,  lunatic  Incompetent  as,  §  1369. 

Administrator,  married  woman  as,  i  1370. 

Administrator,  non-resident  incompetent  as,  §  1869. 

Administrator,  order  of  persons  entitled  to  be  appoint- 
ed, S  1365. 

Administrator,  partner  as,  §  1365. 

Administrator,  persons  equally  entitled  to  act  as,  wto 
preferred,  §  1366. 

Administrator,  male  preferred  to  female,  §  1366. 

Administrator,  whole  blood  preferred  to  half,  §  1366. 

Administrator,  who  incompetent  to  act  as,  §  1369. 

Administrator,  who  may  act  as,  §  1365. 

Administrator,  who  appointed,  when  all  others  incom- 
petent, S  1426. 

Administrator  with  will  annexed,  appointment  of  on 
death  or  .incompetency  of  all  representatives, 
{  1426. 
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Administrator  with  will  annexed  when  other  property 

discovered,  §  1698. 
Appointment,  certificate  of,  seal,  S  153. 
Appointment,  nuncupative  will  as  in  other  cases,  §  134^ 
Appointment  of  guardian  of  incompetent  as  administra- 
tor, S  1368. 
Appointment,  transcript  of  court  minutes  to  be  erfr 

dence,  §  1429. 
Code   sections   governing   appointment,    powers  and 

duties,  §  304. 
Corporation  as  executor,  §  1848. 

Corporation,  act  authorizing  to  act  as  executor,  p.  768. 
Creditor,  application  by,  for  letters,  appointment  of 

another  on  request  of  another  creditor,  §  1367. 
Drunkard,  incompetent,  {  1369. 
Executor,  who  incompetent  to  serve  as,  §  1350. 
Executrix,  married  woman  may  be  appointed  as,  §  1351 
Incompetency  of  all  representatives,  appointment  oC 

administrator,  §  1426. 
Infant  as  executor,  §§  1350,  1354. 
Infant  or  incompetent,  who  appointed  administrator 

when  appointed,  S  1368. 
Infant,  minority  of  executor,  proceedings  on,  S  1354. 
Infant  or  incompetent,  when  nominated,  guardian  a^ 

pointed  administrator,  §  1368. 
Insane  person  incompetent  as  administrator,  |  1369. 
Harried  woman  may  act  as  administratrix,  (  1370. 
Nomination,  administration  granted  at  reqnest  of  jfto 

son  entitled  to  letters,  S  1379. 
Nominee  of  surviving  husband  or  wife,  S  1366* 
Non-resident  as  administrator,  §  1369. 
Nuncupative  will,  executors,  manner  of  i^pointmeut, 

§  1346. 
Order  of  persons  entitled  to  administer,  §  1365. 
Preference  among  those  equally  entitled,  S§  1364^  1367. 
Who  to  act  as,  when  all  acting  are  incompetent,  1 1426. 

II.    Letters  testamentary  or  of  administration. 
Discovery  of  property  after  settlement,  issuance  of  let* 

ters,  §  1698. 
Form  of  letters  oi  administration,  §  1362. 
Form  of  letters  testamentary,  §  1423. 
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Letters  may  be  granted  to  one  or  more,  where  several 

equally  entitled,  §  1367. 
Letters,  objections  to  issuing  to  be  heard  and  deter- 
mined, §  1351. 
Letters,  objection  to  issuing,  petition  for  letters  may 

be  filed  with,  §  1351. 
Iietters  to  issue  to  party  entitled  after  hearing  allegar 

tions  and  proof,  §  1375. 
Letters,  subsequent  issue  of,  after  final  settlement, 

i  1698. 
Letters,  to  issue  to  persons  named,  §  1349. 
Letters  durante  minore  estate,  §  1354. 
Letters,   to  be  issued  to  persons   named   executors^ 

§  1349. 
Letters,  oath  to  be  attached  to,  i  1387. 
Letters  to  be  signed  and  sealed,  §§  1356,  1361. 
Letters,  recording,  f  1387. 

Letters  of  administrator  to  be  filed  with  clerk,  §  1366. 
Letters  of  administration,  .when  executor  absent  from 

state,  §  1354. 
Letters  of  administration,  petition  for  may  be  filed 

with  objections  to  letters  to  executor,  f  1351. 
Letters  of  administration,  examination  before  granting, 

§  1378. 
Letters  of  administration,  failure  to  apply  for,  grant  to 

others,  §  1377. 
Letters  of  adnainistratlon,  form  of,  §  1362. 
Letters  of  administration,  time  for  granting,  §  1372. 
Letters  of  administration,  what  proofs  must  be  made 

before  granting,  i  1378. 
Letters  of  administration  with  will  annexed,  form  of. 

ii  1356,  136L 
Letters  testamentary,  form  of,  {  1360. 
Iietters,  who  may  object  to  granting,  §  1351. 
Non-resident  entitled  to  letters.  Identity  of,  how  estab- 

Ushed,  f  1379. 
Petition,  executor  forfeits  right  to  letters  on  failure  to, 

S  1301. 
Petition  for  letters  of  administration,  what  to  state, 

i  1371. 
Petition  for  letters  of  administration,  contesting,  $  1374. 
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Petition  for  letters  of  administration,  hearing  of,  1 1CT5. 

Petition  for  letters  of  administration,  how  made,  i  IZTL 

Petition  for  letters  of  administration.  Jnrisdictionai 
averments,  S  1371. 

Petition  for  letters  of  administration,  notice  d^  eri- 
dence  of,  §  1376. 

Petition  for  letters  of  administration,  notice  at,  post- 
ing, §  1873. 

Petition  for  letters  of  administration,  notice  of,  requi- 
sites, §  1373. 

Petition  for  letters  of  administration,  re^nisites  a^ 
§  1371. 

Petition  for  letters  of  administration,  setting  for  hear- 
ing, §  1373. 

Petition  for  letters  of  administration,  entry  of  proof 
and  notice  conclusive,  §  1376. 

Subsequent  issue  of  letters  after  final  discharge,  %  1697. 

Settlement  of  estate,  discovery  of  property  after,  Isflnih 
ance  of  letters  dn,  $  1698. 

Transcript  of  court  minutes  to  be  evidence  eqoiYaleat 
to  letters,  §  1429. 

III.    Bond  and  oath. 
Appear  and  qualify,  must,  §  1349. 
Bond,  amount  of,  S  1388. 
Bond  to  be  given  by  administrators,  §  1426. 
Bond,  representative  must  give,  S  1388. 
Bond,  suspending  powers  pending  motion  ta  reviii^ 

S  1401. 
Bond,  approved,  must  be,  by  judge  of  superior  eoiirt, 

§  1393. 
Bond,  approve,  judge  may,  at  chambers,  §  166. 
Bond  of  administrator  appointed  on  death  or  iaoo»> 

patency  of  all  representatives,  f  1426. 
Bond  of  corporation  as,  §  1348. 
Bond,  certificate  of  justification  to  be  attached  to^ 

§  1393. 
Bonds,  to  be  recorded  by  clerk,  S  1887. 
Bond,  citation  to  sureties  on  insufficient,  1 18M. 
Bond,  additional,  citation  when  security  InsofllcieBt. 

§S  1398,  1402. 
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Bonds,  additional,  citation,  time  and  manner  of  service, 
S  1398. ' 

Bond,  additional,  application  for,  when  may  be  made, 
§  1406. 

Bond,  additional,  citation,  service  where  executor  ab- 
sconds or  cannot  be  found,  §  1398. 

Bond  of,  additional,  petition  for,  hearing,  §  1399. 

Bond  of,  addditional,  petition  for,  new  bond  ordered 
when,  {  1399. 

Bond  of,  additional,  petition  for,  suspending  power  of 
representative,  §  1401. 

Bond  of,  additional,  petition  for,  when  bond  insufficient, 
f  1397. 

Bond  of,  additional,  petition  for  when  sureties  falling, 
etc.,  §  1397. 

Bond,  additional,  applications  for,  orders  on  to  be  en- 
tered in  minutes,  §  1406. 

Bonds,  additional,  hearing  of  evidence,  §  1399. 

Bond,  additional,  suspending  powers  until  matter  deter- 
mined, §  1401. 

Bond,  additional,  when  ordered,  {  1399. 

Bond  of,  additional  for  sale  of  real  estate,  i  1389. 

Bond  of,  additional  security  when  bond  insufficient, 
{  1394. 

Bond  of,  additional,  when  not  required,  §  1389. 

Bond  of,  another  representative  may  sue  on,  §  1586. 

Bond  of,  citation  to  sureties  to  be  examined,  {  1394. 

Bond  of,  conditions  of,  f  1890. 

Bond  of,  examination  of  sureties,  f  1394. 

Bond  of,  failure  to  give,  devests  of  right  to  adminis- 
ter, §  1395. 

Bond  of,  form  and  requisites  of,  I  1388. 

Bond  of,  further  security,  when  ordered  without  appli- 
cation for,  S  1402. 

Bond  of,  insufficient,  citation  to  sureties,  {  1394. 

Bond  of.  Justification  of  sureties,  §  1393. 

Bond  of,  liability  on,  kind  of  money,  §  1407. 

Bond,  liability  on  when  executor  resigns,  f  1427. 

Bond  of,  new,  revoking  letters  for  failure  to  give, 
§  1405. 

Bond  of,  new,  revoking  letters  for  neglect  to  give, 
§  1400. 
Code  Civ.  Proc.— 76. 
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Bond  of,  new  sureties,  release  of  old,  §  1404. 

Bond,  sureties,  release  of,  citation,  -service  of  wlien 
executor  absent,  §  :  403. 

Bond,  requirement  of,  although  will  dispenses  with, 
i  1396. 

Bond  of,  petition  to  require,  when  will  provides  that 
none  be  given,  §  1401. 

Bond  of,  provision  in  will  that  none  shall  be  given,  ef- 
fect of.  If  1396,  1401. 

Bond  of,  reduction  of  on  deposit  of  fund  with  oorpora- 
tion,  p.  770,  S  4,  Stats. 

Bond  of,  release  of  sureties,  petition  for,  §§  1403, 14M. 

Bond  of,  release  of  sureties,  citation  to  give  other  se- 
curity, §  1408. 

Bond,  right  to  administer  ceases  If  sufllclent  not  glrea, 
f  1395. 

Bonds,  sureties,  applications  of  to  be  released,  1 140C. 

Bond  of,  separate,  when  more  than  one  representative^ 
i  1391. 

Bond  of,  several  recoveries  on,  |  1392. 

Bond  of,  stand  as  security  on  appeal,  {  9S8. 

Bond  of,  dispensed  with  when  will  so  provides,  |  ISM. 

Corporation,  as,  oath  of,  f  1348. 

Corporation  as,  bond  of,  p.  770,  §  6,  Stats. 

Corporation  as,  qualification  of,  p.  768,  |  1,  State* 

Oath  ot  before  letters  issue,  {  1387. 

Oath  of  special  administrator,  |  1414. 

IV.    Termination  of  authority;  removal;  suspension;  is- 

nunclation. 
Death  of,  letters  of  administration  with  will  ^rti%m,ffA 

to  be  issued,  §  1353. 
Death  of,  executor  of  not  entitled  to  letters,  |  1S6S. 
Death,  administration  with  will  annexed  to  be  Isssed, 

on,  of  executor,  S  1853. 
Marriage  of  administratrix  does  not  terminate  author 

ity,  i  1370. 
Marriage  of  executrix  does  not  terminate  snthoifty, 

§  1352. 
Removal  for  disobedience  of  orders,  |  1721. 
Removal,  when  committed  for  contempt,  S§  168S,  17XL 
Removal,  failure  to  make  return  of  sales,  §  1575. 
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Removal  for  contempt,  f  1721. 

Removal,  failure  to  make  Inventory  of  after-discovered 

property,  §  1451. 
Removal,  citation  to,  to  show  cause,  8  1437. 
Removal  of,  the  hearing,  attachment  to  compel  attend- 
ance, §  1440. 
Removal  of,  the  hearing,  compelling  attendance,  f  1440. 
Removal    ot,   the   hearing,    examination   under   oath, 

i  1440.' 
Renunciation,  failure  to  petition  for  letters  amounts  to, 

§  1301. 
Renunciation  hy   executor^  appointment  of  another, 

t  1301. 
Resignation  of,  §  1427. 
Resignation  ot,  accounting,  and  delivery  ot  property, 

f  1427. 
Resignation  of,  revocation  of  letters  and  appointment 

of  administrator,  §  1427. 
Resignation  of,  liability  on  bond,  f  1427. 
Revocation  of  probate  of  will,  effect  on  powers  and 

duties  of,  S  1331. 
Revocation,  accounting,  for  dereliction  in,  if  1627, 1680. 
Revocation,  account  after,  §§  1423,  1629. 
Revocation,  all  acts  before,  are  valid,  i  1428. 
Revocation,  citation  to  administrator,  S§  1384,  1385. 
Revocation,  duty  of  remaining  executors,  {  1425. 
Revocation,  failure  to  obey,  citation,  S  1437. 
Revocation,  for  contempt,  §  1721. 
Revocation,  for  failure  to  return  inventory,  §  1450. 
Revocation,  for  neglect  to  give  new  bond,  f  1405. 
Revocation,  for  failure  to  give  new  bond,  f  1400. 
Revocation,  for  failure  to   give  notice  to  creditors, 

8  1511. 
Revocation,  for  failure  to  make  return  of  sale,  §  1575. 
Revocation,  failure  to  return  account  of  sale,  {  1575. 
Revocation,  hearing  of  petition,  8  1385. 
Revocation,  how  obtained,  8  1383. 
Revocation,  notice  of,  f  1384. 
Revocation,  of  administration  on  petition  of  person  en- 

tlUed  to  letters,  8  1385. 
Revocation  of  administration  upon  probate  of  will, 

8  1423. 
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Reyocation  of  letters  for  failure  to  account,  §  1€30. 
Revocation   of   letters   of  administrator,   citation   to, 

§§  1384,  1385. 
Reyocation,  of  representatiye  resigning,  §  1427. 
Revocation,  on  proceedings  to  suspend  representatlTe^ 

§S  1437,  1440. 
Reyocation,  petition  for,  §i  1883,  1384. 
Revocation,  power  of  subsequent  rep|[e6entatiTe,  1 14S4. 
Reyocation,  prior  rights  of  relatives  entitle  them  to 

revoke  prior  letters,  §§  1388, 1386. 
Revocation,  upon  probate  of  later  will,  §  1423. 
Revocation,  when  account  shows  neglect,  etc.  ||  1626, 

1627. 
Revocation,  of  all  representatives,  appointment  of  ad- 
ministrator, S  1426. 
Revocation,  when  granted  to  one  other  than  compe- 
tent, §§  1383,  1386. 
Revocation,  who  may  obtain,  §  1383. 
Suspension  of,  grounds  for,  {  1436. 
Suspension,  for  waste,  §  1401. 
Suspension  of,  any  interested  party  may  appear  at 

hearing,  §  1438. 
Suspension  of,  citation,  f  1437. 
Suspension,  notice,  publication  of  when  executor  alh 

sent  or  conceals  himself,  {  1439. 
Suspension  of,  executor  may  answer  or  demur  to  appli> 

cation,  §  1438. 
Suspension  of,  manner  of  proceeding,  §  1436. 
Suspension  of,  notice,  {  1437. 
Suspension  of,  notice  to  absconding  representatlva* 

publication  of,  f  1439. 
Suspension  of,  power  of,  §  1401. 
Suspension  of,  the  hearing,  §  1438. 
Suspension  of,  the  hearing,  pleadings,  §  1438. 
Suspension  of,  the  hearing,  punishment  for  refusal  to 

answer  questions,  §  1440. 
Suspension  of,  removal  of,  on  proceedings  for,  |  1437. 
Suspension,  issues  raised  to  be  determined  by  court, 

§  1438. 
Suspension,  Judge  may  suspend  at  chambers,  }  1$6. 
Suspension  of,  pending  petition  for  additional  bond, 

§  1401. 
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Suspension  of,   pending  petition  that  executor  give 

bond,  S  1401. 
V.    Powers,  duties  and  liabilities;  possession  of  estate. 
Acts  of,  Talid  until  power  reroked,  S  1428. 
Administrator  with  will  annexed,  power  of,  {{  1356, 

1424. 
Administrator  with  will  annexed,  acts  of,  effect  of, 

f  1356. 
Appraisement,  increase  or  decrease  of  estate,  effect  of, 

S  1614. 
Appraisement,  rights  and  liabilities  on  sale  for  more 

or  less  than,  §  1614. 
Authority  of  administrators  with  will  annexed,  {  1356. 
Cannot  purchase  claims  against  estate,  S  1617. 
Cannot  purchase  property  of  estate,  S  1576. 
Chargeable   with   estate   at  value   of   appraisement, 

§  1613. 
Chargeable  with  Interest,  profit  and  income  of  estate 

§  1613. 
Claim  against  estate,  not  to  purchase,  §  1617. 
Code  sections  governing  powers  and  duties,  8  304. 
Compounding  debt  by,  {  1588. 
Compromise  of  debt  by,  §  1788. 
Corporation  acting  as  executor,  powers  and  liabilities, 

p.  771,  §i  6  et  seq..  Stats. 
Corporation,  deposit  of  funds  with  corporation,  p.  769, 

f  2,  Stats. 
Debts,  uncollected,  liability  for,  f  1615. 
Depreciation  of  estate  without  fault,  executor  not  to 

lose  by,  §  1614. 
Bxecutor,  power  of,  when  appointed  after  revocation 

of  prior  letters,  §  1424. 
Increase  or  decrease  of  estate,  effect  of,  §  1614. 
Investment  of  funds  pending  settlement,  §  1640. 
Investment  of  funds,  in  what  securities,  f  1640. 
Investment  of  funds,   procedure  in  obtaining  order, 

f  1640. 
Lease  of  estate  by,  §  1579. 

Liability  for  failure  to  give  notice  to  creditors,  §  1650. 
Uabllity  of,  statute  of  frauds,  f  1612. 
Liability  on  debts  after  decree  of  payment,  8  1649. 
Liability  for  selling  for  less  than  appraisement,  {  1614. 
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Liability  for  uncollected  debts,  |  1615. 

Liability,  on  promise  to  answer  out  of  own  estate^ 

S  1612. 
Xiable,  personally,  to  creditor  for  allowed  claim,  1 164i. 
Mortgage  of  estate  by»  i  1578. 
Not  to  profit  by  increase  of  estate,  |  1614. 
Possession  of  estate,  to  take,  §  1581. 
Possession  of,  is  possession  of  heirs  or  derisees,  for 

what  purposes,  ^  158L 
Possession  of  heirs  or  devisees  subject  to  possesston  ot 

S  1581. 
Possession,  heirs  or  deyisees  may  sue  for,  |  1462. 
Possession,  heirs  may  sue  for  jointly  with  executor, 

i  1452. 
Possession,  right  of  heirs  and  devisees  to»  |  168L 
Possession  by,  of  personal  and  real  estate,  entitled  tOb 

f  1452. 
Possession  of  estate,  recovery  of,  by  repreaentatlvs^ 

{  1452. 
Possession  of  real  estate,  when  to  be  delivered  to  haiiB 

or  devisees,  f  1458. 
Profit  by  Increase  of  estate,  not  to,  §  1614. 
Property  to  be  kept  In  good  repair,  §  1452. 
Rents  and  profits,  to  receive,  i  1452. 
Repair  of  buildings,  duty  of  executor  as  to^  I  14(2. 
Territorial  limits  of  authority,  §  1918. 
To  collect  debts  due  estate,  {  1581. 

VI.  Debts  of;  claims  of  against  estate;  naming  deMor 

as  executor. 
Attorneys'  fees  in  suit  by  executor  against.  1 1510. 
Claims  of,  against  estate,  presentation  and  allowaiics 

of,  §  1510. 
Claims  of,  against  estate,  rejection  of,  anit  thereoa, 

costs,  i  1510. 
Costs  and  attorney's  fee  in  suit  by  execute  on  dalm 

against,  §  1510. 
Debtor,  effect  of  naming  as  executor,  |  1447. 
Discharge  or  bequest  of  debt  due  by  executor,  |  1448. 

VII.  Actions  by  and  against;  actions  commonoed  during 

life  of  decedent. 
Action  by,  within  what  time  may  be  brouglit,  II  868, 
855. 
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Actions  against,  within  what  time  may  be  brought, 
S  353. 

Actions  on  contracts  may  be  maintained  by  or  against, 
S  1582. 

Action  to  determine  adverse  claim  lies  by  or  againsty 
§  1582. 

Contest  of  will:  See  Wills  VIII,  IX. 

Conversion,  action  for,  §  1583. 

Conversion  of  decedent,  action  for,  against  represen- 
tative, I  1584. 

Costs  in  action  by  or  against  executors,  chargeable 
against,  }  1031. 

Death  caused  by  negligence,  may  sue  for,  }  377. 

Death,  wrongful,  may  sue  for,  §  377. 

Ejectment  lies  by  and  against,  §  1582. 

Bzecutlon  after  death  of  party,  executor  may  have  Is- 
sued, §  686. 

Ihcecution   against,   to   enforce   personal  liability  on 
debts  of  estate,  §  1649. 

Fraudulent  conveyance  by  decedent,  action  by,  to  re- 
cover property,  §  1589. 

Fraudulent  conveyance,  executor  not  bound  to  sue  for, 
§  1590. 

Fraudulent  conveyance,  creditor  asking  executor  to  set 
aside,  to  advance  costs,  §  1590. 

Fraudulent  conveytmce,  recovery  of  property,  §{  1689, 
1590. 

Fraudulent  conveyance,  recovery  of,  sale  of,  and  di» 
position  of  proceeds,  §  1591. 

Fraudulent  conveyance  of  decedent,  recovery  by  rep* 
resentative,  §§  1589-1591. 

Judgment  after  death,  how  paid,  §  669. 

Judgment  against,  effect  of,  §  1504. 

Judgment  against  executor,  transcript  of  to  be  filed 
among  papers,  §  1504. 

Judgment  against  executor,  no  execution  to  issue  on, 
S  1504. 

Judgment  against  executor,  creates  no  lien  on,  §  1504 

limitation  of  action  by  or  against,  §§  853,  356. 

May  sue  without  Joining  persons  beneficially  interest 
ed,  S  369. 

Negligence  causing  death,  may  sue  for,  %  877. 


908         EXBCUTORS  AND  ADHINISTPATORS.  Vn.  VIIL 

Parties,  representatives  not  quali^yln^  need  not  be 

made,  §  1587. 
Partition,  possession  of  executors  is  posseesion  of  hein 

for  purpose  of,  §  1581. 
Partner,  surriving,  failure  to  aocoont^  action  to  com- 
pel, §  1585. 
Quieting  title,  action  lies  for  purpose  of.  i  1682. 
Quieting  title,  possession  of  representatlTos  for  pat' 

pose  of,  S  1581. 
Quieting  title,  possession  of  executors  la  possessloa  of 

heirs  for  purpose  of,  S  1681. 
Quiet  title,  action  to,  lies  by  or  against,  i  1682. 
Quiet  title,  heirs  or  devisees  may  sue  to,  |  1452. 
Quiet  title,  heirs  may  join  with  representatives  to» 

§  1452. 
Restraining  executor  during  proceedings  to  eatabUA 

lost  wUl,  S  1341. 
Substitution  of,  as  party,  §  386. 
Trespass,  action  for,  {  1583. 
Trespass  of  decedent,  action  fbr,  against  reprasentfr 

Uve,  §  1584. 
Trover,  action  of  by  or  against,  §S  1683»  1684. 
Waste,  action  for,  S  1683. 
Waste  of  decedent,  action  for,  against  rgprenontatiTi^ 

S  1684. 
VIII*    Contracts  of  decedent  for  purchase  or  sals  of  land: 

1.  Far  pwchase  of  land. 

Contract  for  purchase  of  land  by  decedent*  sals  o( 

§1  1566-1568. 
Contract  for  purchase  of  land,  executor  to  assign  ob 

confirmation  of  sale,  §  1568. 
Contract  of  decedent  for  purchase  of  land,  bond  of  p«r 

chaser,  {{  1666,  1567. 
Contract  for  purchase  of  land,  sale  of,  oondltloBS  ol 

purchase,  §  1666. 

2.  Enforc&iMni  of  contract  for  mU  of  land. 
Contest  of  specific  performance  of,  {  1699. 
Conveyance  under  decree  passes  title,  {  1603. 
Court  will  decree  conveyance  by  executor  when,  i  1600 
Death  of  vendee  before  conveyance,  rights  on,  |  1606. 
Decree  for,  $  1600. 

Decree  may  direct  surrender  of  possession,  {  1607. 
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Decree  directing  certified  copy  prima  facie  eyidence» 

S  1601. 
Decree  directing  representative  to  complete,  {{  160(K 

1607.- 
Effect  of  specific  performance  of,  S  1603. 
Szecutor  may  be  decreed  to  convey,  {  1597. 
Execution  of  conveyance  by  representative,  and  record 

thereof,  §  1601. 
Hearing,  {  1698. 
Notice,  S  1598. 
PeUUon  for,  §  1698. 

Petition  for  representative  to  complete,  {  1698. 
Petition  for  representative  to  complete,  contest  of, 

S  1599. 
Petition    for    representative    to    complete,    bearing, 

SS  1598,  1599. 
Petition  for  representative  to  complete*  notice,  {  1698. 
Petition  to  enforce  dismissed  without  prejudice  when, 

S  1602. 
Recording  of  decree  for  conveyance  gives  right  to  pos- 
session, S  1604. 
Recording  decree  for  conveyance  does  not  supersede 

power  of  court  to  enforce,  S  1606. 
Recording  decree  of,  and  effect  thereof,  S§  1604,  1606. 
Representative  to  complete  contract,  {  1697. 
Right  to,  in  general,  S  1597. 

IX.    Joint  executors. 

Acts  of,  portion  of  valid,  {  1366. 

Executor  remaining  when  colleagues  disqualifled^  du- 
ties of,  S  1426. 

Less  than  whole  number  of,  may  act,  S  1366. 

Majority,  acts  of,  are  valid,  |  1866. 

Two  executors,  acts  of  one,  when  effectual,  {  1366. 

.Where  all  not  appointed  those  appointed  have  full  au* 
thorlty,  S  1356. 

X    Special  administrators. 
Account  of,  §  1417. 

Appeal,  none  from  appointment,  i  1413. 
Appointment  of,  time  and  manner  of,  §  1412. 
Appointment  of,  on  resignation  of  executor  or  admin- 
istrator, S  1427. 
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Bond  of,  S  1414. 

Claims,  special  administrator  not  liable  to  actions  on, 
S  1415. 

Delivery  of  property  to  successor,  |  1416. 

Duties  ot,  S  1415. 

Issue  of  letters  to,  (  1412. 

Judge  may  issue  letters  at  chambers,  {  16G» 

Liabilities  of,  §  1415. 

Notice  not  necessary,  §  1412. 

Not  liable  to  creditor  on  claim,  I  1415. 

No  notice  of  appointment,  {  1412. 

Oath  of,  S  1414. 

Powers  of,  §§  1411, 1415. 

Powers  of,  cease  when  letters  testamentary  or  of  ad- 
ministration issue,  §  1416. 

Preference  to  persons  entitled  to  letters^  S  1413. 

Suit  begun  by,  $  1416. 

Suits  by  and  against,  §  1415. 

When  may  be  appointed,  {  1411. 

XI-  Executora  de  aoa  tort. 

De  son  tort,  §  1428. 
Liability  as,  I  1428. 

XII-  Accounting  and  settlement. 

Account  of,  after  authority  revoked,  §  1629. 
Account  of,  after  letters  revoked,  S  1423. 
Account,  allowance  of,  conclusiveness  of,  |  1637. 
Account,  at  expiration  of  term,  I  1628. 
Account,  at  expiration  of  term,  attachmoit  to  oompd, 

§  1628. 
Account,  attachment  for  disobeying  citation  to  account, 

§  1627. 
Account,  attachment  to  compel,  citation  to  Issue  before, 

§  1628. 
Account,  citation  to  executor  to  render,  when  Issued, 

SS  1623, 1625. 
Account,  citing  persons  intmsted  with  estate  to»  on 

oath,  S  1461. 
Account,  debts  presented  and  allowed  to  be  ochlliited, 

§  1628. 
Account,  failure  to  render,  citation,  I  1623. 
Account,  final,  when  to  be  made,  {  1562. 
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Account,   increase   or   decrease  of  estate,   effect  of, 

S  1614. 
Account,  may  be  examined  under  oath,  §  1631. 
Account  may  be  received  at  chambers,  §  166. 
Account,  objections  to,  and  contest  of,  §  1635. 
Account,  objections  to,  examination  of  executor,  (  1626. 
Account,  on  final  distribution,  $  1665. 
Account,  payment  of  debts  without  affidavit,  and  al- 
lowance, §  1632. 
Account,  petition  that  executor  be  required  to  render, 

who  may  file,  §  1624. 
Account,  revoking  letters  for  dereliction  in,  §{  1627, 

1630. 
Account,  time  to  render,  §|  1622,  1628. 
Account,  to  show  what,  §§  1622,  1628. 
Account,  vouchers  for  items  less  than  twenty  dollars, 

{  1632. 
Account,  vouchers  for  items,  when  accepted,  §  1682. 
Account,  vouchers  to  remain  in  court,  §  1631. 
Account,  vouchers  to  support  claim,  may  require,  i  1494. 
Account,  voucher,  withdrawal  of,  §  1631. 
Account,  voucher,  lost,  proof  of  pajrment,  |  i631« 
Account,  when  may  foe  required,  {  1622. 
Account,  who  may  contest,  §  1626. 
Account,  who  may  require,  {  1622. 
Account,  special  administrator,  §  1417. 
Accounting,  sale  for  more  than  appraisement,  §  1614. 
Chargeable  with  all  of  estate,  §  1613. 
Claim  against  estate,  paying  for  less  than  its  value, 

allowance  to,  §  1617. 
Discharge  of,  from  liability,  decree  of,  when  to  be 

made,  §  1697. 
Settlement,  account,  when  regarded  as  final,  I  1647. 
Settlement,  appointing  the  day,  $  1633. 
Settlement,  apportionment  where  -funds  insufficient  to 

meet  debts,  §  1647. 
Settlement,  conclusiveness  of,  §  1637. 
Settlement,  contest  of  claims,  §  1636. 
Settlement,  extension  of  time  for  final  account,  (  1651. 
Settlement,  hearing,  postponement  of,  §  1636. 
Settlement,  final,  notice,  §  1653. 
Settlement,  final,  and  discharge,  $  1697. 
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Settlement,  hearing,  {  1636. 

Settlement,  heirs  may  contest  all  matters.  |  16S6. 

Settlement,  neglect  to  render  final  account,  proceed- 
ings to  compel,  §  1653. 

Settlement,  notice  of,  §§  1633,  1634. 

Settlement,  notice  of,  further,  {  1683. 

Settlement,  notice,  decree  must  show  proof  was  made^ 
I  1638. 

Settlement,  notice,  decree  to  show  proof  made,  t  163S. 

Settlement,  on  final  distribution,  §  1665. 

Settlement,  order  for  payment  of  debts,  and  discharge 
of  representative,  §  1647. 

Settlement,  final  account,  partition  and  distribution  at 
same  time,  $  1634. 

Settlement,  proof  of  notice,  necessary  before,  |  1638. 

Settlement,  reference  of,  §  1636. 

Settlement,  when  conclusive,  and  when  not,  |  1687. 

Settlement,  when  final  to  be  made,  §  1652. 

Xill.    Time  to  close  administration,  and  extension  of. 

Continuance  of  time  for  administration,  where  will  puts 

•    limitation  thereon,  §  1670. 
Discovery  of  property  after  settlement.  Issuance  of  let- 
ters, §  1698, 

XIV.  Appeais. 

Appeal  from  appointment  of  special  administrator  does 
not  lie,  §  1413. 

Appeal  lies  from  what  orders  respecting,  S  963. 

Dispensing  with  security,  i  946. 

Official  bond,  sufficient,  §  965. 

Orders  relating  to  issuing,  refusing  to  Issue  or  revok- 
ing letters  appealable,  §  963. 

Reversal  of  order  appointing,  validity  of  acts,  {  966. 

XV.  Costs;  fees;  expenses;  compensation;  oommissions. 
Allowances,  attorney's  fee,  §  1616. 

Allowances,  necessary  expenses,  $  1616. 
Commissions  and  allowances  of,  $  1618. 
Commissions,  where  estate  distributed  In  kind,  §  1618. 
Compensation,  contract  with  heirs,  etc,  for  higher. 

S  1618. 
Compensation,  extra  allowance,  when  made,  f  1618. 
Compensation,  extra  allowance,  limitations  upon,  §  161& 
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Compensation,  provision  therefor  in  will,  {§  1616,  1617. 

Corporation  acting  as  executor,  compensation  of,  p.  768, 
S  1,  Stats. 

Costs,  allowance  of,  to,  §  1609 

Costs,  individually  liable  for,  §  1509. 

Expenses    of    administration,    executor    may    retain* 
S  1646. 
EXEMPLARY  DAMAGES:     See  Damages. 
EXEMPTION  £rom  jury  duty,'  §  200. 

From  Jury  duty,  affidavit,  §  202. 

Judgment  against  oificers,  how  enforced,  §  710. 

What  property  exempt  from  execution^  ^  690. 
EXHIBITS.    Material  objects,  $  1954. 
EXONERATION  Of  bail,  S§  488,  489,  491. 
EXPERT  TESTIMONY:     See  Witnesses. 
EXPRESS  AGENT  exempt  from  jury  duty,  i  200. 
EXTENSION  OF  TIME,  in  general,  S  1054. 

FACTS,  ancient,  evidence  of  comi^on  reputation  ^aa  to, 
I  1870. 

Collateral,  inquiry  into,  I  1868. 

Conclusions  of  law  not  supported  by  finding  of  fact 
setting  aside  judgment  for,  §  663. 

Degree  of  certainty  required  to  establish,  {  1826. 

Brrors  in,  setting  aside  judgment  for,  |  663. 

Findings  of:    See  Findings. 

Insufficiency  of,  ground  for  demurrer,  {  430. 

Issue  of,  how  it  arises,  {  590. 

Issues  of,  by  whom  tried,  S  592. 

Jury  as  judges  of,  $  2101. 

Of  which  court  will  take  judicial  notice,  {  1875. 

Questions  of,  to  be  tried  by  jury,  §  2101. 

Service  of  simimons  by  person  other  than  sherifC,  fee 
for,  p.  762,  Stats. 

Special  issues  not  made  by  pleadings,  how  tried,  {  809. 

To  be  stated  in  complaint,  $  426. 

What  facts  may  be  proved  on  trial,  §  1870. 

When  general  or  special  may  be  given,  §  625. 

FALSE  IMPRISONMENT,  limitaUon  of  action  for,  S  840. 

FARMER,  property  of,  exempt  from  execution,  i  690. 

FAMILY  BIBLES,  entries  in,  as  evidence,  {  1870. 
Code  Civ.  Proc— 77. 
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FATHER:     See  Parent  and  Child. 
FEDERAL,  judgment,  limitation  of  action  on,  |  336. 
FEES  diargeable  to  estates  In  hands  of  public  admlnlstn- 
tor,  when  and  by  whom  paid,  {  1741. 
Court  commissioner's,  §  259. 
Depositions  out  of  state  on  oral  Interrogatoiies^  feat 

and  mileage  of  parties,  §  2025^. 
Justice's  court,  in,  {  91. 
Justices'  courts.  In,  collection,  rej^ort  and  payment  into 

treasury,  I  103. 
Notice  of  completion  of  building,  fee  for  reoordlnc; 

S  1187. 
Of  attorney,  how  to  be  paid,  §  1021. 
Officer's,  when  proceedings  stayed  on  appeal  to  supe- 
rior court,  §  979. 
Official  reporter's,  $  274. 
Payment  of  in  justice's  court,  §  91. 
Recording  claim  of  lien,  for,  {  1189. 
Referees',  SS  768,  1028,  1608. 
Witness',  §  1987. 
FEMININE,  masculine,  includes,  S  17. 
FENCES,  eminent  domain,  §§  1248,  1251,  1267. 
FERRY,  keeper  of,  exempt  from  jury  duty,  S  200. 
FICTITIOUS  NAME,  suing  party  by,  i  474. 
FIDUCIARY  RELATION,  judgment  for  money  receiTsd  la. 

payable  in  same  kind  of  money,  §  667. 
FIGURES  may  be  expressed  by  figures  or  numerals,  S  ISl 
FINDINGS:    See  Court  Commissioners,  Reference. 
Commissioners,  effect  and  force  of,  §  644. 
Commissioners,  judgment  on,  |  644. 
Conclusions  of  law  inconsistent  with,  vacation  of  Judg- 
ment, S  663. 
Conclusions  of  law  not  supported  by  findings  of  fact, 

setting  aside  Judgment  for,  §  663. 
Brrors  in,  setting  aside  Judgment  for,  {  663. 
Judgment-roll,  as  part  of,  $  670. 
Must  be  in  writing  and  filed  within  thirty  days,  (  631 
Notice  of  motion  to  set  aside  Judgment  for  errors  la, 

how  made,  and  hearing  of,  i  663^. 
Of  fact  may  be  waived,  how,  $  634. 
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Of  fact  and  conclusions  of  law  must  be  stated  sepa- 
rately, §  633. 

Referee's,  effect  and  force  of,  }  644. 

Referee's,  how  excepted  to  and  reviewed,  (  645. 

Referee's  Judgment  on,  §  644. 

Referee's  must  state  conclusions  of  law  and  fact  separ 
rately,  §  643. 

Referees  to  report  within  twenty  days,  (  643. 

Signing  of,  constitutes  decision,  $  1033. 

Waived  by  consent  in  writing,  {  634. 

Waived  by  failure  to  appear,  i  634. 

Waived  by  oral  consent  in  court,  {  634. 

FINE:    See  penalty. 

Arrest  for,  in  justice's  court,  S  861. 

Arrest  in  action  for,  $  479. 

Claim  and  delivery,  affidavit  in  relation  to,  §  510. 

Contempt,  for,  §  1218. 

Contempt,  for,  before  Justice  of  peace,  §  909. 

Costs  of  cause,  in  action  involving,  §  1022. 

Juror,  for  failure  to  attend,  §  238. 

Justice's  court,  recovery  in,  §  112. 

Mandamus,  for  disobeying,  $  1097. 

Police  court,  violation  of  ordinance,  §  932. 

Public  administrator  subject  to,  for  failure  to  account, 
§  1744. 

Transmitting  papers  on  appeal  to  superior  court,  for 
not,  §  977. 

Usurpation  of  office,  for,  §  809. 
FIRE  COMPANY,  apparatus  pertaining  to,  exempt,  I  690. 

FIRE  DEPARTMENT.   Actions  for  damages  or  on  contract 

to  be  brought  against  city,  §  390. 
Apparatus  of,  exemption  of,  §  690. 
Members  of  department  cannot  be  sued  for  damages 

or  on  contract,  §  390. 
Members  of,  exempt  from  jury  duty,  §  200. 

FISHERMAN,  what  property  of,  exempt,  §  690. 

FORCIBLE  ENTRY  AND  DETAINER,  answer  in,  {  1170. 
Answer  to  be  verified,  §  1175. 
Appeal  from  Judgment,  effect  of,  §  1176. 
Appeal  from  judgment,  how  taken,  $  117S. 
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Appeal  In,  Jurisdiction  of  supreme  court,  i  52. 

Appeals,  provisiona  relating  to.  apply  in,  i  U.78. 

Appearance  of  defendant,  i  1170. 

Appearance,  failure  to  make,  default  Judgment,  t  UCS. 

Arrest.  S  1168. 

Complaint,  amendment  of,  {  1173. 

Complaint,  amendment  to,  terms  not  impooed,  t  im> 

Complaint,  requisites  of,  S  1166. 

Complaint  to  be  verified,  §§  1166,  1175. 

Complaint  to  set  forth  what,  S  1166. 

Continuance,  §  1173. 

Costs,  §  1174. 

Coverture  not  a  defense,  S  1164. 

Damages,  amount  of,  S  1174. 

Damages,  treble  in,  §  785. 

Default  Judgment,  i  1169. 

Defendant  may  show  what  in  defense,  §  117t. 

Demurrer,  §  1170. 

Evidence,  what  defendant  may  show  In  defeoM,  1 1172. 

Evidence,  S  1172. 

Evidence,  showing  required  of  plaintU^  %  1172. 

Execution  on  Judgment,  S  1174. 

Forcible  detainer,  what  oonstltutea,  i  1160. 

Forcible  detainer,  who  is  occupant,  S  1160. 

Forcible  entry,  what  constitutea,  §  115d. 

Forfeiture  of  lease,  proceedings  for  relief 

i  1179. 
Forfeiture  of  lease,  who  may  apply  for  relief 

S  1179. 
Forfeiture,  relieving  against,  {  1179. 
Forfeiture,  saving  lease  from  by  performance,  t  UG* 
Holding  over  of  agricultural  land,  eJfeet  of,  S  HXL 
Judgment,  enforcement  of,  S  1174. 
Judgment,  generally,  §  1174. 
Judgment  binds  all  entering  under  tenant,  1 11$4. 
Judgment,  nature  and  amount  of,  S  1174. 
Judgment  satisfied  by  Interested  party  paying  daa- 

ages,  §  1174. 
Jurisdiction,  concurrent,  of  superior  and  Justice's  oosit, 

{  1163. 
Jurisdiction  in  cases  of,  {i  76,  118. 
Jurisdiction  of  Justice's  court,  S§  113,  888. 
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Jurisdiction  of  superior  court,  S  1163. 

Jury,  how  formed,  S  1171. 

Jury  trial,  §  1171. 

Justice's  court.  Jurisdiction  of,  §§  713,  838. 

Married  woman,  execution,  enforcement  of,  {  1164. 

New  trial,  provisions  relating  to  apply,  S  1178. 

Notice,  service  of,  §S  1161,  1162. 

Notice,  failure  to  serve  on  subtenant,  no  defense^ 
S  1164. 

Parties,  IS  1164,  1165. 

Parties,  non-joinder,  judgment  to  be  rendered  against 
party  served,  $  1164. 

Parties,  non-joinder,  non-suit  not  to  be  granted,  S  1164. 

Parties,  non-joinder,  proceedings  not  to  abate,  i  1164. 

Practice,  rules  of,  §  1177. 

Restitution  of  the  premises,  §  1174. 

Subletting  terminates  tenancy,  S  1161. 

Summons,  to  whom  directed,  §  1167. 

Summons,  requisites  of,  $  1167. 

Summons,  service  of,  §  1167. 

Summons,  when  to  issue,  S'  1166. 

Summons,  return  of,  §  1167. 

Summons,  return  of,  new  summons,  S  1167* 

Summons,  time  of  return  of,  {  1166. 

Summons,  alias,  in,  §  1167. 

Tenant  may  bring  proceedings  against  subtenant, 
§  1161. 

Treble  damages  In,  §  735. 

Unlawful  detainer,  notice  to  tenant,  S  1161. 

Unlawful  detainer,  notice  to  tenant,  service  of,  (S  1161» 
1162. 

Unlawful  detainer,  who  guilty  of,  §  1161. 

Unlawful  detainer,  who  not  guilty  of,  S  1161. 

Unlawful  detainer  by  subtenant,  §  1161. 

Unlawful  detainer  by  subtenant,  proceedings  by  tenant, 
S  1161. 

Unlawful  detainer,  saving  lease  from  forfeiture  by  per- 
formance, i  1161. 

Verdict,  S  1174. 

Verification  of  pleadings,  S  1175. 

Waste,  committing,  terminates  tenancy,  (  1161. 
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FORECLOSURE  OF  MORTGAGE.    Appeal  Ues  from  Inter- 
locutory judgment  in  action  to  redeem,  {  96S. 

Attorneys'  fees,  {  726. 

But  one  action  for,  §  726. 

Chattel  mortgage,  of,  undertaking  on  appeal  from,  {  $41. 

Ck)mmlssiouer,  {  726. 

Commissioner,  compensation  of,  S  729. 

Commissioner,  conduct  of  sale,  {  726. 

Commissioner,  death,  disaualiflcation,  absence  of^  eli- 
sor, i  726. 

Commissioner,  oath  and  undertaking  of,  |  729. 

Commissioner,  powers  of,  S  726. 

Commissioner,  report  of,  force  of,  {  729. 

Commissioner,  report  of  to  contain  what,  %  729* 

Commissioner,  time  to  file  report,  S  729. 

Costs,  §  726. 

Debt  falling  due  at  dlfterent  times,  proceedings  in  cue 
of,  §  728. 

Decedent's  estate,  deficiency  Judgment,  {  1578. 

Decedent's  estate,  mortgage  of,  S  1578. 

Decedent's  estate,  redemption,  $  1505. 

Deficiency,  personal  liability  for,  S  726. 

Deficiency  Judgment,  $  726. 

Deficiency  Judgment,  estate  of  decedent,  {  1578. 

Elisor  to  sell,  oath  and  undertaking  ot  S  726. 

Exclusive  remedy,  §  726. 

Injunction  to  prevent  injury  to  property,  (  745. 

Installments,  S  728. 

Interlocutory  Judgment  in  action  to  redeem,  time  tor 
appeal,  §  939. 

Judgment  creditor  may  redeem  estate  of  decedent 
S  1505. 

Lis  pendens,  filing,  i  409. 

Parties,  who  need  not  be  made,  {  726. 

Place  of  trial,  $  892. 

Pleading,  written  instruments,  {{  447-449. 

Proceedings,  in  general,  §  726. 

Proceedings  when  debt  fftlla  due  at  difterent  iliiMi^ 
i  728. 

Receiver,  appointment  of,  (  564. 

Redemption,  note  of  record  of  mortgage  to  be  prodneA 
S  705. 
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Redemption  of  estate  of  decedent,  §  1505. 

Sale,  manner  of,  §  726. 

Surplus,  disposition  of,  §  727. 

Surplus  money  to  be  deposited  In  court,  S  727. 

Undertaking  to  stay,  on  appeal,  §  945. 

Unrecorded  conveyances  and  incumbrances,  §  726. 

Waste,  enjoining,  S  745. 
FOREIGN  language,  instrument  In,  experts  may  testify, 
I  1863. 

Official  documents,  how  proved,  §  1918. 
FOREIGN  CORPORATION,  security  for  costs,  §  1036. 

Service  on,  §  411. 

Summons,  publication,  §S  412,  413. 
FOREIGNER:     See  Aliens. 

FOREIGN  JUDGMENTS,  conclusiveness  of,  general  rule, 
I  1915. 
Copy  of  foreign  Judicial   record,    when    admissible, 

§  1907. 
Judgment  of  court  of  admiralty,    conclusiveness    of, 

§  1914. 
Judicial  record  of  foreign  country,  how  proved,  §  1906. 
Sister  state,  eftect  of  judicial  record  of,  §  1913. 
FOREIGN    LAW8>   books   containing,   presumed   correct, 
§  1900. 
How  proved,  §§  1901,  1902. 
Presumption  as  to  books  containing  reports  of  cases 

adjudged,  §  1963. 
Statutes  of  limitations,  §  361. 
Unwritten,  how  proved,  §  1902. 
FOREIGN  RESIDENT,  summons,  how  served  on,  §  412. 
FOREIGN  SEAL,  effect  of,  §  1931. 
FOREIGN  WILLS,  probate  of:     See  WiUs,  X. 
FORFEITURE.     Executor  failing  to  petition  for  letters, 
§  1301. 
Justice's  court,  recovery  of  in,  S  112. 
Lease,  of,  {§  1161,  1179.    See  Landlord  and  Tenant 
Limitation  of  action  on,  §§  338,  340. 
Limitation  of  action  to  recover  from  stockholdefs  or 

directors,  §  859. 
Mechanic's  lien,  of,  §  1202. 
Of  lease,  relief  against,  S  1179. 
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On  sale  under  execution,  wltliout  notice,  S  69S« 
Place  of  trial  in  actions  for,  {  393. 
Venue  of  action  to  recover,  i  393. 
FORMS  OF  ACTION.    But  one  form,  |  807. 
FRANCHISE,  action  against  party  usurping,  |  SOS. 
Condemnation  of,  under  eminent  domain,  $  1240. 
Usurpation  of,  proceedings  by  attorney-general,  S  SOL 
Usurpation,  §$  802-810.    See  Usurpation  of  Office  and 

Franchise. 
FRAUD,  arrest  for,  |  479. 

Arrest  for,  in  justice's  court,  §  861. 
Award,  vacation  of,  for,  I  1286. 
Impeachment  of  Judgment  for,  {  1916. 
In  sale  of  decedent's  estate,  executor's  liability,  S  1572. 
Limitation  of  actions  for  §  838. 
Limitation  of  action,  how  affected  by,  i§  S3S,  UTS. 
Parol  evidence  to  show  in  writing,  $  1856. 
Receiver,  appointment  of,  §  564. 
Suspending  administrator  for,  §  1436. 
FRAUDULENT  CONVEYANCE,  appointment  of  reeelYV, 

§  564. 
Bond,  grantee  may  give,  on  suit  to  set  aside,  {  676. 
Bond  by  grantee  on  suit  to  set  aside,  filing  of,  |  677%. 
Bond  by  grantee  on  suit  to  set  aside,  condition  tad 

amount  of,  S  677. 
Bond  by  grantee  on  suit  to  set  aside,  objecttons  to 

sureties,  S  678. 
Bond  by  grantee  on  suit  to  set  aside,  manner  ot  Ji» 

tification  of  sureties,  |  679  H. 
Bond  by  grantee  on  suit  to  set  aside,  when  beoomM 

effective,  §  680. 
Bond  by  grantee  on  suit  to  set  aside,  judgment  vlua 

may  be  rendered  on,  §  680%. 
Bond  by  grantee  on  suit  to^  set  aside,  suretiee,  Justlft- 

cation,  approval  and  disapproval,  $  678^. 
Bond  by  grantee  on  suit  to  set  aside,  living,  may  oon* 

vey  or  incumber,  |  676. 
Bond  by  grantee  on  suit  to  set  aside,  objection  that 

estimated  value  less  than  market  vaine,  pn>> 

ceedings  on,  $  679. 
Of  decedent,  recovery  by  executor,  (§  1589-159L 
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FRESNO  COUNTY,  acts  increasing  and  lessening  number 

of  superior  Judges  in,  p.  765. 
FUNERAL  EXPENSES,  §§  1643,  1646. 
FURNITURE  exempt  from  execution,  §  690. 
FUTURE,  included  in  present  tense,  {  17. 
GARNISHMENT:     See  Attachment. 

Qamisliee,  when  liable  to  plaintiff,  {  644. 
GENDER  of  words  in  code,  §  17. 

GIFT.   Actions  involving  validity  of  gifts  under  will:   See 
WiUs,  UL 
Action  involving  validity  of  gift  under  will,  conclusive- 
ness of  determination,  $  738. 
Action  to  quiet  title  involving  gift  under  will,  will  ad- 
missible, §  738. 

GOVERNOR,  direction  to  attorney-general  to  bring  quo 
warranto,  §  803. 

Request  of,  to  superior  judge  to  hold  court  for  an- 
other, §  160. 

Vacancy  in  superior  court,  governor  to  fill,  §  70. 
GRAND  JURY,  ballot-box,  depositing  name  in,  |  Z09. 
.    Constituted,  how,  S  242. 

Defined,  S  192. 

Drawing  ot  order  for,  §  241. 

Drawing  names  by  clerk,  §  242. 

Drawn,  how,  §  241. 

Drawing,  certifying  and  listing,  ^  241. 

Impaneled,  when  may  be,  §  241. 

Impaneling,  H  241-243. 

Impaneling,   manner   of,   prescribed   by   Penal   Code» 
S  243. 

list  of  Jurors,  by  whom  and  when  made,  §  204. 

List  of,  to  be  placed  with  county  clerk,  §  204. 

Names  of  Jurors,  how  drawn,  §  242. 

Names  of  Jurors  not  drawn  to  be  placed  on  list  for 
succeeding  year,  {  211. 

Names  of  Jurors  not  impaneled  to  be  replaced  in  box, 
i  241. 

Names  to  be  drawn  from  grand  Jury  box,  S  211. 

Number  of  Jurors,  |$  192,  241,  242^ 

Number  of  times  to  be  drawn  each  year,  S  241. 

Panel,  how  filled,  $  242. 
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Selecting  and  listing  of  grand  Jurors  required,  I  204. 
Superior  court  may  direct  drawing  ot,  when,  |  241. 
When  may  be  impaneled,  §  241. 

QROWINQ  TREES,  damages  for  cutting  or  injury,  ||  73S» 
734. 

GUARANTOR:    See  Surety. 

GUARANTY.    Representation  as  to  credit  of  third  person 
to  be  written,  §  1974. 
Statute  of  frauds,  effect  of,  |  1973. 

GUARDIANS. 

1.  Who  entitled  to  act;  nomination;  appointment 

11.  Letters. 

ill.  Qualification;  bond. 

IV.  Inventory  and  appraisement. 

V.  Powers,  duties  and  liabUities;  custody  of  mliie^ 

VI.  Sale  of  property. 

Vil.  Lease  or  mortgage  of  property;  partition  off* 

Viil.  Non-residents,  guardians  of. 

IX.  Joint  guardians. 

X.  Accounting. 

Xi.  Compensation;  expenses;  allowance. 

Xil.  Appeals. 

XIII.  Termination  of  authority. 

XIV.  Miscellaneous  provisions. 

1.    Who  entitled  to  act;  nomination;  appointment. 
Act  authorizing  corporation  to  act  as,  pp.  768  et  seQ. 
Appointment,  certificate  of,  seal,  §  153. 
Appointment,  notice,  §  1747. 

Appointment  of,  order  for  operates  as  a  decree,  f  180&. 
Appointment  of,  order  of,  how  entered,  §  1808. 
Appointment,  power  to  make,  §  1747. 
Appointment,  preference  in,  who  entitled  to,  (  1751. 
Appointment  to  be  made  on    petition    after  notloi^ 

§  1747. 
Appointment  to  fill  vacancy,  8  1801. 
Corporation  may  act,  8  1348. 

Court  to  appoint  when  infant  under  fonrteen,  |  1748. 
Judge,  power  of  at  chambers  in  matters  of  guardian 
ship,  8  166. 
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Juror,  relation  of  guardian  and  ward  as  affecting  qual- 
ification of,  S  602. 

Nomination,  Infant  may  make  when  he  is  fourteen, 
§§  1748,  1750. 

Nomination,  failure  of  Infant  over  fourteen  to  make, 
court  may  appoint,  §  1749. 

Nomination  by  Infant  over  fourteen,  court  may  still  ap- 
point, when,  §  1749. 

Nomination  of  another  guardian,  infant  may  make  on 
reaching  fourteen  years,  §  1760. 

Nominee  of  minor  fourteen  or  over  to  be  appointed, 
§  1751. 

Notice  of  appointment,  §  1747. 

Petition  for  appointing,  who  may  file,  8  1747. 

Preference  in  appointment  of,  who  entitled  to,  8  1751. 

Referee,  relation  of  guardian  and  ward  as  affecting 
qualification  of,  S  641. 

When  may  be  appointed,  generally,  |  1747. 

II.  Letters. 
Form  of,  8  1754. 

Oath  of  guardian  to  be  indorsed  on,  8  1754. 
Oath  of,  to  be  indorsed  on  letters,  §  1764. 
To  be  recorded,  §  1756. 
When  to  be  Issued,  §  1754. 

III.  Qualification;  bond. 

Bond,  conditions  of,  duty  to  perform,  $  1755. 

Bond,  code  provisions  applying  to,  §  1809. 

Bond,  discharge  of  sureties  on  old  bond,  8  1808.  v 

Bond,  liability  on,  kinds  of  money,  8  1407. 

Bond,  limitation  of  actions  on,  §8  1805,  1806. 

Bond,  may  be  prosecuted  for  benefit  of  any  person 
interested,  8  1804. 

Bond,  new,  when  required,  8  1803. 

Bond  of,  conditions  of,  8  1754. 

Bond  of,  conditions  in,  court  may  Insert  in  order  ap- 
pointing, 8  1755. 

Bond  of,  for  selling  property,  8  1788. 

Bond  of  testamentary,  8  1758. 

Bond,  sureties  on  qualifications  of,  8  1809. 

Bond,  surety  company  may  act  as  surety,  8  1809. 

Bond,  testamentary  guardian  need  not  give  unlOM 
court  directs,  8  1758. 


824  GUARDIANS.  UI.   IV.  Y. 

Bond,  to  be  filed,  §  1804. 
Bond,  to  be  recorded,  $  1756. 

Bonds,  where  more  than  one  guardian  appointed,  1 1807. 
Corporation  as,  qualification,  oath  and  bond,  §  1348. 
Corporation,  deposit  of  funds  with  and  reduction  of 
bond,  pp.  769,  770,  SS  2,  4,  Stats. 

IV.  Inventory  and  appraisement. 
Appraisement  of  estate,  how  made,  S  1773. 
Appraisement  to  be  recorded,  §  1773. 
Appraisement  of,  after-acquired  property,  §  1773. 
Inventory,  guardian  to  return,  §  1773. 
Inventory  of  after-acquired  property,  |  1773. 
Inventory  to  be  recorded,  S  1778. 

Inventory  to  be  sworn  to,  |  1773. 
Inventory,  when  and  how  made,  |  1773. 

V.  Powers,  duties  and  liabilities;  custody  of  minor. 
Accounts  of  ward,  guardian  to  settle,  |  1769. 
Appearance  by  guardian,  §  1722. 

Appearance  by,  in  Justice's  court,  for  infant  or  incoai- 

petent,  §  848. 
Custody  of  minor,  court  may  direct  sherilf  to  tak% 

pending  proceedings,  when,  §  1747. 
Custody  of  minor,  temporary,  pending  hearing  of  pnh 

ceedings,  court  may  provide  for  when,  S  1747. 
Death  of  ward  or  injury  to,  guardian  may  sne,  f  371. 
Debts  due  ward,  guardian  to  recover,  $  1769. 
Debts  due  ward,  may  compound,  §  1769. 
Debts  of  ward,  how  to  be  paid,  f  1768. 
Duty  to  attend  to  interests  of  ward,  §  1722. 
Education  of  ward,  guardian  has,  when,  S  1752. 
Education  of  ward,   sale  or  mortgage  of  property* 

§§  1777,  1779. 
Education,  authority  of  guardian  over,  continues  bow 

long,  8  1763. 
Infant  to  appear  by,  or  by  guardian  ad  litem,  f  373b 
Investment  of  money,  8S  1779,  1780,  1792. 
Investments,  authority  of  court  over,  i  1792. 
Investment  on  order  of  court,  notice  of,  §  1792. 
Maintenance  of  ward,  |  1770. 
Maintenance  of  ward,  allowing  guardian  credit  Cor, 

f  1771. 
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Maintenance  of  ward,  applying  proceeds  of  sale  to, 

§  1779. 
Maintenance  of  ward  by  third  person,  §  1771. 
Maintenance  of  ward,  how  enforced,  §  1771. 
Maintenance  of  minor  out  of  Income  of  own  property, 

I  1757. 
Maintenance  and  education  of  ward,  sale  or  mortgage 

of  property,  S  1777. 
Management  of  estate,  duty  of  guardian,  S  1770. 
Mortgage  or  sale  of  estate  to  maintain  ward,  §  1770. 
Mortgage  of  property  for  maintenance  or  education  of 

ward,  §  1777. 
Power  and  duty  of  guardian  of  the  estate,  §  1768. 
Power  and  duty  of  guardian  of  the  person,  |  1753. 
Powers  and  duties,  testamentary  guardian,  §  1758. 
Seduction  of  ward,  guardian  may  sue  for,  |  375. 
Service  of  summons  on  guardian,  §  411. 
Service  on,  equivalent  to  service  on  ward,  S  1722. 
Service  on  ward,  guardian  may  waive,  |  1722. 
Territorial  limit  of  authority,  S  1913. 
Testamentary,  powers  and  duties  of,  |  1758. 
To  manage  estate,  how,  §  1770. 
To  maintain  ward,  §  1770. 
To  represent  ward  in  suits,  {  1769. 
Waste,  liability  for,  §  732. 

VI.    Sale  of  property. 
Bond  for,  §  1788. 
Consent  filed,  8  1783. 
Conveyance,  guardian  decreed  to  make,  when  vendor 

becomes  incompetent,  8  1810. 
Costs,  §  1786. 

Court  may  order  public  or  private,  |  1787. 
Disposition  of  proceeds,  §  1779. 
For  maintenance  of  ward,  §  1770. 
Hearing  of  application  for,  §  1784. 
Hearing  of  application,   who  may   be   examined   at, 

8  1785. 
Hearing,  compelling  attendance  of  witnesses,  §  1785. 
Investment  of  proceeds,  §§  1779,  1780. 
Investment  of  proceeds,  court  fnay  order,  §S  1780, 1792. 
Umitation  of  action  to  recover  property  sold,  §  1806. 

Code  CiY.  Proc— 78. 
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Maintenance  and  education  of  ward,  sale  for,  |  1T77. 
Maintenance    and    education,    applying   proceeds  to, 

i  1779. 
Notice  to  next  of  kin,  S  1782. 
Of  minor  lieira,  conditions  of,  §  1791. 
Order  for,  wlien  granted,  $  1787. 
Order  for,  obtained  how,  §  1781. 
Order  for,  eenrice  and  publication  of^  f  1782. 
Order  for,  to  specify  what,  §  1787. 
Order  to  show  cause,  |  1782. 
Order  for,  expires  in  one  year,  |  1790. 
Personalty,  when  sold,  S  1782. 
Petition  for,  whft  to  contain,  §  1781. 
Petition  to  be  verified,  §  178L 
Practice  governing,  §  1789. 
Proceedings  for,  in  general,  S  1789. 
Procedure  as  in  sale  of  decedent's  realty,  1 1789. 
To  be  made  upon  order  of  court,  when,  $  1778. 
When  may  be  ordered,  $  1777. 

VI  i«    Lease  or  mortgage  of  property;   partition  of. 
Lease  or  mortgage  of  estate  of  ward,  f  §  1577-1679. 
Lease  by,  proceedings  to  obtain,  §  1579. 
Mortgage  of  estate  by,  §  1577. 
Mortgage  by,  proceedings  to  obtain,  $  1578. 
Mortgage  of  estate  to  maintain  ward:    See  ante,  V. 
Partition,  §§  777,  783,  793,  794. 
Partition,  assent,  authority  of  court,  how  obtained, 

S  1772. 
Partition,  assent,  authority  of  court  necessary,  |  1771 
Partition,  authority  of  guardian,  §  1772. 
Partition,  guardian  may  assent  to,  §§  795,  1772. 
Partition,  guardian  may  consent  to  and  execute  re- 
leases §  795. 

VIII.    Non-residents,  guardians  of. 
Appointment,  when  made,  $  1798. 
Appointment,   excludes  jurisdiction    of    every    other 

court,  §  1796. 
Bond  of,  §  1795. 

Guardianship  shall  extend  to  what,  8  1796. 
Inventory,  account  and  disposal  of  property,  9  179S. 
Notice,  hearing  and  examination,  %  1793. 
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Powers  and  duties  of,  S  1794. 
Property,  removal  of,  §§  1797,  1798. 
Property,  removal  of,  discliarge  of  person  in  posses- 
sion, S  1799. 
Property,  removal  of,  notice  of  application,  $  1798. 
Property,  removal  of,  proceedings  for,  $$  1797,  1798. 
Property,  removal  of,  receipt,  $  1799. 
Who  may  apply  for,  §  1793. 

IX.  Joint  guardian. 

Several  may  be  appointed,  §  1807. 
Joint,  allowance  of  accounts,  |  1775. 

X.  Accounting. 

Account  to  be  sworn  to,  S  1778. 

Allowances  for  sums  spent  In  maintenance  of  ward, 
§  1771. 

Compelling,  S  1773. 

Failure  to  account,  removal,  S  1801. 

Of  Joint  guardians,  §  1775. 

When  to  be  made,  S§  1773,  1774. 
Xi.    Compensation;  expenses;  aiiowance. 

Allowances  to,  f  1776. 

Allowances  for  sums  spent  In  maintenance  of  ward, 
§  1771. 

Compensation  of,  i  1776. 

Disbursements,  allowance  of,  S  1776. 

Bzpenses  of,  $  1776. 
Xli.    Appeals. 

Appeal  by  guardian,  official  bond  sufficient,  %  965. 

Appeal  from  order  respecting  letters,  time  for,  §  939. 

Order  and  Judgments  relating  to  guardianship  appeal- 
able, §  963. 

Reversal  of  order  appointing  guardian,  validity  of  acts, 
S  966. 
XI 1 1.    Termination  of  autiiority. 

Account,  failure  to  make,  removal,  §  1801. 

Authority  of  continues,  how  long,  §  1758. 

Authority,  what  terminates,  S  1763. 

Chambers,  power  of  Judge  at,  in  guardianship  matters, 
§  166. 

Castody  of  property,  guardian's   authority  continues 
how  long,  §  1753. 
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Discharge  of,  §  1802. 

Guardianship,  how  terminated,  $  1802. 

Marriage  of  infant  ward,  effect  of,  §9  1760,  1802. 

Marriage  of  does  not  terminate  authority,  I  1761. 

Removal  of,  §  1801. 

Removal  of,  grounds  for,  S  1801. 

Removal  for  contempt,  %  1721. 

Removal,  notice  of,  $  1801. 

Removal  of,  appointment  of  another  guardian,  f  1801. 

Resignation  of,  S  1801. 

Resignation  of,    appointment    of    another    goardiaa» 

§  1801. 
Termination  of  authority,  S  1753. 
XIV.    Misceiianeous  provisions. 
Administrator,  guardian  as,  S  1368. 
Ck)de  sections  governing  appointment,  powers  and  d*- 

ties,  f  304. 
Examination    of    persons    suspected    of    defrauding 

wards,  or  concealing  property,  |  1800. 
Practice  governing,  S  1808. 
GUARDIAN   AD   LITEM,  appointment  of  where  general 

guardian,  §  372. 
Appointment  of,  in  justice's  court,  $  843. 
For  Infant,  how  appointed,  |  373. 
For  lunatic,  how  appointed,  S  373. 
Infant  or  Insane  person  to  appear  by  general  guardian, 

or  by,  §  372. 
Power  to  appoint,  in  general,  S  1759. 

HABEAS  CORPUS,  superior  court  or  Judge  may  issn^  i  71 

Supreme  court  may  issue,  S  51. 

Supreme  Judge,  issuance  of,  by,  $  54. 
HANDWRITING,  comparisons,  $  1945. 

How  proved,  S§  1943-1945. 

Of  decedent,  entries  as  evidence,  $  1946. 

Proof  of,  on  probate  of  will,  |  1315. 
HEARSAY:     See  Evidence. 
HEIRS,  advancements  to,  S  1686. 

May  sue  for  wrongful  death,  S  877. 

Proceedings  for  determination  of  heirship,  |  1664. 
HIGH-WATER  MARK,  boundary,  S  2077. 
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HIGHWAY.    Boundary,  highway  as,  S  2077. 

Injuring  trees,  etc..  In,  §§  733,  734. 

Partition  proceedings  affecting,  $  764. 
HOLIDAYS,  acts  not  to  be  done  on,  $  13. 

Acta  which  may  be  done  on,  |  134. 

Computation  of  time,  §  12. 

Ck)arts  not  open  on,  except  when,  f  184. 

Holding  court  on  day  following,  $  185. 

Injunction,  writs  of,  may  be  issued  and  serred  on,  f  76. 

Judicial  days,  §  138. 

Last  day   falling  on   Sunday,   next   day   celebrated, 
SS  10,  11. 

Non-Judicial  days,  8  184. 

Performance  on  day  following,  S  18. 

Prohibition,  writ  of,  may  be  issued  and  served  on,  $  76. 

What  days  are,  §  10. 
HOMESTEADi  appraisers'  report,  appeal  from,  |  963. 

Association,  exemption  of  shares  in,  |  690. 

Disposition  of,  on  death  of  spouse,  {  1723. 

Inventory  of  decedent's  estate  to  include,  |  1448. 

Probate,  §§  1474-1486.    See  Estate  of  Decedent. 
HOUSEHOLDER.    Exemption  of  property,  |  690. 
HUMBOLDT  COUNTY,  act  increasing  number  of  Judges 

in,  p.  765,  Stats. 
HUSBAND  AND  WIFE:    See  Divorce;  Marriage. 

Community  property,  death  of  spouse,  S  1723. 

Husband  not  liable  for  sole  trader's  debts,  %  1821. 

Issue  presumed  legitimate,  $  1962. 

Married  woman  as  administratrix,  §  1370. 

Married  woman  as  executrix,  §  1352. 

Married  woman  may  sue  or  be  sued  alone  when,  S  870. 

Testimony  of,  as  to  legitimacy  of  child,  §  1880. 

Wife  as  sole  trader,  S8  1611-1821.    See  Sole  Trader. 

Wife  as  party,  husband  when  to  be  Joined,  $  370. 

Wife  may  defend  action  against  herself  and  husband, 
I  371. 

Witnesses,  as,  f  1881. 

IDENTITY.    Non-resident  entitled  to  letters.  Identity,  how 
established,  $  1379. 
Opinion  of  witness  as  to,  |  1870. 
Presumption  of,  from  identity  of  name,  8  1963. 
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ILLEGALfTY.    Parol  evidence  to  show  in  writing,  f  1856. 

ILLEGITIMACY,  presumption  against,  $  1963. 

ILLNESS:     See  Sickness. 

IMPEACHMENT,  court  of.  Is  court  of  record,  f  S4. 

Ck)urt  of,  impeachment  to  be  presented  by  asaeiably, 

§  37. 
Coiirt  of,  is  the  senate,  $  36. 
Court  of,  jurisdiction  of,  §  37. 
Court  of,  officers  of  senate  are  officers  of,  $  8& 
Court  o^  procedure  provided  in  Penal  Code,  |  S9. 
Court  of,  senators  to  be  upon  oath,  i  36. 
Court  of,  senate,  quorum  of,  what  constltatea,  9  3€. 

IMPRISONMENT.    Bail  are  exonerated  by  imprisonment 

of  defendant,  §  491. 
Contempt,  for:     See  Contempt. 
Debtor  in  supplementary  proceedings;  of,  f  7x5. 
Discharge  of  person  confined  on  civil  process,  |f  1143- 

1164.    See  Prisoner. 
Judgment  debtor,  of,  §  682. 
Limitation  of  actions,  how  affected  by,  f  353. 
Mandamus,  for  disobedience  to,  §  1097. 
Omission  to  perform  act,  imprisonment  until  perfbna- 

ance,  S  1219. 
Will,  to  enforce  production  of,  S  1302. 

IMPROVEMENTS:     See  Eminent  Domain. 
Apportionment  of,  in  partition,  §|  763,  764. 
Ejectment,  as  set-off  in,  $  741. 
Lien  for:     See  Mechauic's  Lien. 
Partition  of  site  of  town  or  city,  in,  S  763. 

INADVERTENCE,  relief  from,  by  amendment,  8  47S. 

INDEMNITY.    Sheriff,  indemnity  to,  on  claim  of  property. 
S  689. 
Action  against  sheriff,  notice  to  sureties,  f  1051. 
INDEX  to  Justice's  docket,  fi  913. 

INDICTMENTS,  appellate  Jurisdiction  In  cases  o(  f  S2» 

INDIRECT  EVIDENCE:     See  Evidence. 

INDISPENSABLE  EVIDENCE:     See  Evidence. 

INDORSEMENT,  presumption  as  to  time  of,  S  1963, 
Presumption  as  to  time  and  place  of,  §  1963. 
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INFANT:     See  Guardians;  Parent  and  Child. 

Administrator,  as,  §S  1368,  1369. 

Adverse  possession  against,  §  328. 

Appearance  of,  in  Justice's  court,  by  guardian,  $  843. 

Attorney  for  minor  heirs,  §  1718. 

Contest  of  probate,  limitation  of  actions,  $  1333. 

Distribution  of  estate  to,  §  1703^. 

Escheated  estate,  limitation  of  actions  on  claim  to« 
§  1272. 

Executor,  as,  §S  1350,  1354. 

Guardian  ad  litem,  when  appointed,  f  872. 

Guardian  ad  litem  for,  §S  372,  373.  See  Guardian  ad 
Litem. 

Guardian  ad  litem  in  Justice's  court,  how  appointed, 
§  843. 

Guardian  for:    See  Guardians. 

Guardian  may  consent  to  partition  .and  execute  re- 
leases, I  795. 

Letters  of  administration  durante  minore  SBtaie,  $  1364. 

Limitation  of  actions,  §S  328,  352. 

Lilmitation  of  action  by,  to  recover  estate  of  decedent 
sold  by  order  of  court,  S  1574. 

Maintenance  of,  out  of  income  of  own  property,  %  1757. 

Mortgage  or  lease  of  estate  of,  SS  1577-1579. 

Name,  change  of,  §  1276. 

Partition,  §«  777,  783,  798. 

Partition,  ^ardian  may  receive  proceeds  of,  {  793. 

Probationary  treatment  of  Juvenile  offenders,  |  131.; 

Service  of  summons  on,  §  411. 

Sole  trader  must  maintain  minor,  $  1820. 

Witness,  as,  S  1880. 

Wrongful  death  of  or  injury  to,  who  may  sue  for,  8  878. 

Wrongful  death  of,  who  liable  for,  $376. 

INFERENCE.    Admission,  Inference  from,  |  1832. 
Defined,  8  1958. 
Upon  what  founded,  8  1960. 

See  Evidence.  * 

INFORMATION  In  action  for  usurpation  of  office,  8  803. 
In  escheat  proceedings,  8  1269. 

INFORMATION  AND  BELIEF,  denial  of  allegations  on, 
8  437. 


932  INJUNCTION. 

INJUNCTION,  affidayits.  what  to  show,  |  527. 
Affidavits,  service  of,  S  527. 
Answer,  after,  §  528. 

Av^bbX  from  order  respecting  time  for,  $  9S9. 
Appeal  lies  from  what  orders  respecting,  f  96S. 
Complaint  to  be  verified,  $  527. 
Ck>mplalnt  and  verification,  service  of,  §  527. 
Conclusiveness  of  Judgment  against  sureUea  on  Ixnid^ 

I  532. 
Continues  in  force  how  long,  |  527. 
Corporation,  to  suspend  business  of,  f  53L 
Corporation,  to  suspend  business  of,  when  state  a 

party,  $  531. 
Court  commissioner  may  not  grant,  S  259. 
Defined,  $  525. 

Definition  of  Injury  to  person,  $  29. 
Definition  of  injury  to  property,  I  28. 
Dissolving,  il  532,  533. 
Dissolution,  affidavits,  §  532. 
Dissolution,    bond   on,    where   water-rights   Involved^ 

S532. 
Dissolving,  procedure,  f  532. 
Duration  of,  where  granted  prior  to  trial,  S  627. 
Executions,  enjoining  injury  after  sale  and  before  con- 

veyaDce,  §  745.  . 

Executor,  restraining  during  proceedings  to  prove  lost 

will,  S  1341. 
Foreclosure,  injury  to  property  enjoined  pending,  |  746. 
Granted  by  judge,  enforceable  as  order  of  oourt»  |  52S^ 
Grounds  for  granting,  %  526. 
Hearing,  §  530. 

Holidays,  may  be  issued  and  served  on,  f  76. 
How  long  in  force,  §  527. 
Kinds  of,  S  27. 

Limitation  of  action,  efTect  on,  §  356. 
May  be  issued  or  served  any  day,  §  134. 
Modifying,  §§  532,  533. 
Nuisance,  against,  §  731. 
Order  to  show  cause,  procedure,  S  530. 
Place  of  trial,  where  injunction  asked,  f  392. 
Procedure  to  obtain,  §527. 
Restraining  order,  §  530. 
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Sunday,  writ  may  be  served  on,  (  76. 

Time  at  which  may  be  granted,  $  527. 

Undertaking,  §  629. 

Undertaking,  exception  to  sureties,  S  529. 

Undertaking,  Justification  of  sureties,  §  529. 

Undertaking,  of  whom  not  required,  |  529. 

Vacating  or  modifying,  §  533. 

Vacating  or  modifying,  affidavit,  §  532. 

Vacating  or  modifying,  procedure,  8  532. 

Vacating  or  modifying  in  cases  involving  water  rights, 

8  532. 
Vacating  or  modifying  in  cases  involving  waters,  daia- 

ages,  attorneys'  fees,  §  532. 
Waste,  §§  626,  745. 
Waste,  enjoining,  8  526. 

Waste,  pending  time  to  redeem,  enjoined,  8  706. 
Waters,  diversion  of,  npt  enjoined,  bond,  8  5;{0. 
What  is,  8  525. 

What  required  to  obtain,  8  527. 
When  denied,  8  526. 
When  may  be  granted,  8  526. 
When  refused,  diversion  of  waters,  bond,  (  630. 
Who  may  grant,  8  525. 

INJURIES,  child,  father,  mother,  or  guardian  may  sue  for, 
8  376. 
Civil  action  arises  from,  8  25. 
Death,  causing,  68  376,  377.    See  Wrongful  Death. 
Joinder  of  claims  for,  8  427. 
Kinds  of,  enumerated,  8  27. 
Liability  of  steamers  and  vessels  for,  8  S18. 
Liability,  on  entry  for  survey  of  land,  8  742. 
Liability  for,  after  sale  on  execution,  8  746. 
Place  of  trial  in  actions  for,  88  395i  832. 
To  child,  father,  etc.,  may  sue  for,  8  376. 
To  property,  defined,  8  28. 
To  person,  defined,  8  29. 

INQUEST,  jury  of:    See  Jury. 
Jury  of,  defined,  8  195. 
Jury  of,  how  summoned,  H  235,  254. 
Manner  of  Impaneling  jury  of,  8  254. 
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INSANE  PERSONS:    See  Guardians. 
Adverse  possession  against,  §  32S.. 
Administrator,  as»  S§  1368, 1369. 
Appearance  by,  in  Justice's  court,  by  gouurdian,  {  843. 
Ck)ntest  of  probate,  limitation  oC  action^  effect  of  to* 

sanity,  $  1333. 
Definition  of  incompetent,  etc.,  §  1767. 
Distribution  of  estate  to,  %  1703^. 
Distribution  of  interest  in  estate  of  incompetent  to 

treasurer,  $  1703^. 
Escheated  estate,  limitation  of  actions  on.  daim  to^ 

fi  1272. 
Guardian,    appointment,   when   made,   after  hearinc 

§  1764. 
Guardian,  bond  of,  %  1765. 
Guardian  decreed  to  make  conveyance  where  vendor 

becomes  incompetent,  §  1810. 
Guardian  of,  discharge  of,  t  1802. 
Guardian  of,  "incompetent"  defined,  %  1767. 
Guardian,  hearing  for  appointment,  incompetent  most 

attend,  %  1763. 
Guardian  may  consent  to  partition  and  execute  rs* 

leases,  §  795. 
Guardian  may  receive  proceeds  of  partition,  {  794. 
Guardian,  notice  of  hearing  for  appointment,  %  1763.^ 
Guardian,  petition  for  appointment  of,  %  1763. 
Guardian,  powers  and  duties  of,  %  1765. 
Guardian,  proceedings  for  restoration  of  incompetei^ 

I  1766. 
Guardian,  service  on,  equivalent  to  service  on  Imistlc 

%  1722. 
Guardian  ad  litem,  when  appointed,  $  372. 
Guardian  ad  litem  for,  how  appointed,  |  373. 
Guardian  ad  litem  In  Justice's  court,  how  appointed, 

%  843. 
Guardian  ad  litem  to  appear  by,  or  by  guardian,  %  371 
Incapable,  defined,  %  1767. 
Incompetent,  etc.,  defined,  §  1767. 
Limitation  of  actions,  %%  328,  352. 
Limitation  of  action  by  to  recover  estate  add  by  orte 

of  court,  f  1574. 
Mentally  incompetent,  definition  <rf,  %  1767. 
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Mortgage  or  lease  ot  estate  of,  §S  1577-1579. 
Opinion  of  intimate  acquaintance  as  to,  §  1870. 
Opinion  of  subscribing  witness  as  to  sanity,  S  1870. 
Partition,  guardian  may  receive  proceeds  of,  §  794. 
Restoration  of,  proceedings  for,  §  1766. 
Service  of  summons  on,  §  411. 
Territorial  limits  of  authority,  §  1913. 
Witness,  as,  §  1880. 

INSANITY,  effect  of,  on  limitaUon  of  actions,  SS  828,  852, 
1574. 
Effect  of  on  claim  to  escheated  estates,  $  1272. 

INSCRIPTIONS  as  evidence,  §  1870. 

INSOLVENCY.   Law  governing  insolvent  debtors,  S  1822* 
Wages  and  salaries  as  preferred  claims,  S  1204. 

INSPECTION  OF  WRITINGS,  contempt  for  disobedience 

to  order  respecting,  §  1000. 
Docket  of  Judgment  open  for,  fi  673. 
Execution  book  is  open  to,  S  683. 
Party  making,  need  not  put  in  evidence,  $  1989. 
Produced  by  witness  to  refresh  his  memory,  |  2047.  v 
Public  records  open  for,  §  1892. 
Refusal  of,  its  effect,  $  449. 
When  may  be  demanded,  §  1000. 
Writing  shown  witness,  adverse  party  may  inspect 

§  2054. 
Written  instrument,  demand  for,  $  449. 

INSTRUCTION,  courts  open  any  day  to  give,  8  134. 
Erroneous,  when  disregarded,  §  475. 
Evidence  In  general,  as  to  the,  $  2061. 
Further,  after  Jury  retired,  i  6^.4. 
General  nature  and  requisites  of,  $  608. 
Holidays,  given  on,  $  184. 

New  trial,  for  disregard  or  misapprehension  of,  8  662. 
Preponderance  of  evidence,  as  to,  |  2061. 
Reasonable  doubt,  as  to,  8  2061. 
Special,  function  of  court  respecting,  8  609. 
Testimony,  court  stating,  to  inform  Jury  they  are 

elusive  Judges  of  facts,  8  608. 
Weight  and  character  of  evidence,  as  to,  8  2061. 
What  must  be  furnished  on  request,  8  608. 
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Wrlttetn  statement  of  points  to  be  furnished,  |  608. 
Written  statement  of  points  to  be  signed,  |  608. 

INSTRUMENT,  construction  of,  §S  1856-1866. 
Demand  for  inspection,  §  449. 
Execution  of,  defined,  §  1933. 
Pleaded  how,  in  Justice's  court,  §f  886,  887. 
Pleading,   genuineness   of,   how   admitted  or  oontnh 
verted,  §§  447-449. 

INSURANCE,  life,  testimony  of  physician  in  action  on 
policy,  S  1882. 
Insurers  in  separate  policies  may  be  joined,  f  883. 
Mortgaged  estate  of  decedent,  of,  S  1578. 
Surety  corporations,  duty  in  regard  to,  p.  762,  Stall. 

INSURANCE  COMMISSIONER,  corporation  formed  to  act 
as  surety,  examination  into  by  insurance  ooBh 
missioner,  and  duties  of,  S  1056. 

INSURRECTION,  change  of  place  of  holding  court,  on  ac- 
count of,  §  142. 
INTEREST,  claims  against  decedent's  estate,  on,  f  1513. 

Damages  In  eminent  domain,  on,  §  1249. 

Disbursements  in  piartition  proceedings,  on,  f  80L 

Disqualifying  Judge  or  Justice,  S  170. 

Disqualification  of  probate  Judge  to  act  because  oC 
SS  1430-1432. 

Foreclosure,  debt  falling  due  at  different  times,  §  728. 

Judgment,  on,  f  §  682, 1035. 

Mortgage  of  decedent's  estate,  on,  §  1578. 

Rebate,  on  foreclosure,  S  728. 

Receiver,  funds  in  hands  of  may  be  invested,  i  669. 

Redemptioner  must  pay  what,  §§  702,  703. 

Referee,  interest  disqualifying,  §  641. 

INTERLOCUTORY  JUDGMENTS,  appealability  oC,  |  962. 
Appeal,  time  for,  §  939. 
Order  or  decision  deemed  excepted  to,  i  647. 

INTERPLEADER,  when  and  how  maintained,  $  386. 
INTERPRETATION.    Writings,  interpretation  of,  f  1S57. 
INTERPRETER,  contempt,  when  guilty  of,  S  1884. 

Italian,  appointment  and  compensation  of  in  certain 
cities,  p.  775,  Stats. 

Summoned,  may  be  when,  $  1884. 
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INTERVENTIONp  answer  to,  S  387. 
Demurrer  to,  §  387. 

Service  of,  on  parties  and  attorneys,  |  387. 
When  and  how  effected,  S  Z^. 
Who  may  Intervene,  S  387. 

INTERROGATORIES,  annexed  to  commission  to  take  tOBtft- 
mony,  |  2025.  ' 

INVENTORY:   See  EsUte  of  Decedent 
Of  attached  property,  |  546. 

IRREQULARITYi  of  proceedings,  ground  for  new  trial, 
§667. 
Effect  of,  in  proceedings  on  Judicial  sale,  |  708. 

IRRELEVANT  MATTER,  may  be  stricken  out,  $  453. 

IRRIGATION.     Injunction  to  prevent  diversion,   refusal, 
bond,  §  532. 

I88UES,  bringing  to  trial,  i  594. 

By  whom  tried  and  order  of  trial,  |  592i 

Calendar,  $  593. 

Defined,  S  588. 

Fact,  jury,  how  waived,  §  631. 

Fact,  of,  how  arises,  §  590. 

Fact,  of,  reference,  §  592. 

Fact,  of,  trial  of,  by  court,  §  592. 

Fact,  tried  by  jury  generally,  §  592. 

General  denial  puts  in  issue,  what,  §  487. 

Heirship,  issues  to  determine,  how  tried,  1 1664. 

In  proceedings  against  joint  debtor  after  judgment,  how 

tried,  §  994. 
Justices'  courts,  in:     See  Justice's  Court,  XIV. 
Kinds  of,  I  588. 

Law,  issue  of  to  be  first  tried,  §  592. 
Liaw,  raised  by  demurrer,  §  589. 
Law,  of,  how  tried,  |  591. 
Law,  of,  how  tried  In  justice's  court,  |  881. 
Law,  of,  proceedings  after  determination  of,  |  686. 
Presumption  that  all  matters  within,  were  passed  upon, 

i  1963. 
Probate  court,  in,  how  tried,  §  1716. 
Reference  of,  when  ordered,  §  63S. 
Special,  not  made  by  pleading,  how  tried,  |  309. 

Cod«  Civ.  Proc— 79. 
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ITALIAN  INTERPRETER,  appointment  and  compensation 

of  in  certain  cities  and  counties,  p.  775,  Stata. 
JOINDER  of  causes  of  action,  S  427. 
Misjoinder,  demurrer  {or,  |  430. 
What  actions  may  be  Joined,  §  427. 
JOINT  AUTHORITY,  majority  may  act,  i  15. 
JOINT  CONTRACT,  action  on  in  justice's  court,  serfiei 
outside  of  county,  {  848. 
Appearance,  by  otber,  where  one  defendant  appean, 

§  406. 
Service  of  summons  where  one  or  more  appear,  |  406i 
JOINT  DEBTORS,  appearance  by  other,  where  one  or  more 
i^pear,  §  406. 
.   Contribution,  §  709. 
Declarations  of,  when  admissible,  |  1870. 
Judgment  not  to  exceed  amount  remaining  nnBatisflnfl, 

§  994. 
New  complaint  need  not  be  filed  in  proceedings  agalaK, 

S  990. 
Not  summoned  In  original  action  may  be  summoned 

after  judgment,  |  989. 
Proceedings  against  after  judgment,  answer,  |  992. 
Proceeding  against  after  judgment,  defenses,  §  9S2. 
Proceedings  against  after  judgment,  issue,  how  tiiel 

i  994. 
Proceedings  against  after  Judgment,  what  oonstttoto 

the  pleadings,  §  998. 
Several,  part  served  may  be  proceeded  against,  |  41i 
Summons  to  after  judgment,  affidavit  f6r,  f  991. 
Summons  to  after  judgment,  what  to  contain,  §  ML 
Summons,  service  and  return  of,  §  990. 
JOINT  GUARDIANS,  account  of,  §  1775. 
JOINT  OWNERS,  declarations  of,  when  admisslUe,  §  ISTQi 
JOINT  TENANTS:    See  Go-tenancy,  Partition. 

Any  number  may  sue  or  defend  for  all,  ||  8S1,  m 
Parties  in  suits  concerning,  §§  381,  884. 
Partition,  may  sue  for,  f  752. 
Waste,  liability  for,  §  782. 
JUDGES,  absence  of,  adjournment,  §  189. 
Absence  of,  proceedings  in,  §  189. 
Acknowledgments,  may  take,  §  179. 


JUDGES.  8S9 

Affidavits,  may  take,  §|  179,  2012,  2013,  2014. 
Affidavit  in  another  state,  may  take,  %  2013. 
Affidavit,  may  be  taken  before,  S  2012. 
Attorney  acting  as  judge  pro  tempore,  oath,  authority; 

and  powers  of,  §  72. 
Attorney  may  be  selected  to  act  as  Judge  pro  tempore, 

S  72. 
Chambers,  powers  at,  §§  165, 166. 
Changing  place  of  holding  court,  §S  142,  143. 
Change  of,  for  bias,  etc.,  procedure,  I  170. 
Contempt,  SS  1209-1222.     See  Contempt 
Decision,  meaning  of,  §  1033. 
Depositions,  may  take,  %  179. 
Directing  sheriff  to  provide  suitable  rooms,  S  144. 
Disqualification  of,  changing  place  of  trial  for,  $  397. 
Disqualification  to  practice  law,  |  171. 
Disqualification  to  sit  or  act,  what  matters  amount  to, 

I  170. 
Duty  in  construction  of  contracts  and  statutes,  S  1858. 
Failure  to  attend,  sheriff  or  judge  to  adjourn  to  what 

time,  §  140. 
Incidental  powers  and  duties  of  courts,  S|  128-130. 
Number  of  in  various  counties,  reference  to  acts  relate 

ing  to,  pp.  765,  766. 
Partner,  practicing  law,  not  to  have,  i  172. 
Powers  of,  at  chambers,  S§  165, 166. 
Powers  of,  out  of  court,  §S  176,  1305. 
Powers  of  judicial  officers  in  conduct  of  proceedings, 

I  177. 
Powers  may  be  enforced  by  contempt  proceedings, 

§  178. 
Presumption  that  judge  acts  within  jurisdiction,  1 1963. 
Probate,  disqualified  to  act,  in  what  cases,  §  1430. 
Probate,  disqualified  to  act,  transfer  of  and  re-transfer 

of  proceedings,  §S  1431, 1433. 

Questions  of  law  addressed  to,  |  2102. 
Rules,  power  to  make,  §  129. 
Rules,  when  take  effect,  |  129. 
Secretary  of,  in  cities  over  200,000,  p.  764,  Stats. 
Subsequent  applications  for  orders  refused,  when  pro* 
hibited,  §  182. 
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Vacancy  In  office  does  not  affect  proceedings,  |  184. 
Witness  as,  {  1883. 

See  Court;  Justice  of  Peace;  Probate  Ck>nrt;  Superior 
Judge;  Supreme  Court  Justice. 

JUDGMENT:    See  Judgment-roll;  Probate  CoorL 

Acknowledgment  of  satisfaction,  anj  judge  or  Jiutlos 

may  take,  |  179. 
Actions  on,  how  pleaded,  |  i66. 

Adverse  possession  under,  what  constitutes,  ||  S2S,  S2S. 
Adverse  claim,  determining,  {|  739  et  seq.    See  Quietr 

ing  TiUe. 
Affirmative  relief  to  defendant,  §  666. 
Agreed  case.  Judgments:    See  Agreed  Case. 
Answer,  absence  of,  what  relief  granted  plaintUT,  |  680. 
Appeal  from:    See  Appeal. 
Appeal  from  orders  after  final,  I  963. 
Appeal  may  be  taken  from  what,  S  968. 
Appealability  of  interlocutory  judgments,  |  963. 
Appeal  from,  time  for,  |  939. 
Appeal  from  interlocutory,  time  for,  $  939. 
Appeal,  costs  on  when  Judgment  modified,  |  1027. 
Appeal,  reversal  of,  not  decreed  except  for  snlratantial 

error,  §  475. 
Appealed  to  superior  court,  rendered  tn  case,  |  980l 
Arrest  of  debtor,  §  682. 

Associates  in  business,  against,  effect  of,  S  888. 
Attachment,  in,  how  satisfied,  §  550. 
Attorney's  authority  to  acknowledge  aatigfactton  ot 

§  283. 
Barred  by  limitation,  execution  on,  |  685. 
Bill  of  exceptions,  settiing  after,  |  651. 
Book,  decrees  to  be  entered  in,  §  668. 
Book  to  be  kept  by  clerk,  i  668. 

Causes  submitted  without  action.  In,  §|  1138, 1139, 1148. 
Causes    submitted    without   action,    enforcement   o( 

S  1140. 
Clerk,  duty  to  enter  Judgment,  §  664. 
Collusion,  impeachment  of  Judgment  for,  1 1916. 
Conclusive  as  to  whom.  In  partition,  |  766. 
Conclusiveness  of:   See  Res  Judicata. 
Contempt,  disobedience  of  Judgment,  S  1209. 
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Contribution  among  debtors,  §  709. 
Copy  of,  as  part  of  judgment-roll,  |  670. 
Contempt,  in,  §  1218. 
Costs  to  be  Included  in,  |  1036. 

Counterclaim  exceeds  plalntllf's  demands,  when,  |  666. 
Counterclaim,  judgment  where  affirmatiye  relief  de- 
manded, S  666. 

Death  of  party,  after,  |  669. 

Death  of  party,  after,  not  a  lien,  |  669. 

Death  of  party,  when  execution  may  issue  after,  |  686. 

Decedent,  against,  order  of  payment,  1 1648. 

Decedent's  estate,  judgment  not  lien  on,  when,  %%  150^ 
1506. 

Decision  from  which  appeal  may  be  taken  deemed  ex- 
cepted to,  i  647. 

Decision,  meaning  of,  §  1083. 

Decision  means  signing  and  filing  of  findings  of  fact 
and  .conclusions  of  law,  i  1033. 

Decision  must  be  written*  %  632. 

Decision  to  be  filed  within  thirty  days  after  submi*- 
sion,  S  632. 

Default:   See  Default. 

Defined,  §  577. 

Demurrer,  on,  proceedings  after,  I  636. 

Docket  is  what,  §  672. 

Docket,  how  kept,  |  672. 

Docket,  what  to  contain,  §  672. 

Docket,  open  for  inspection,  §  673. 

Docketing,  S  671. 

Dormant,  execution  on,  |  686. 

Enforcing,  manner  of,  |  684. 

Entry  of  judgment  upon  decision,  |  688. 

Estoppel  to  deny,  §§  1908-1916. 

BMdence,  as,  §  1962. 

Execution  on,  §  682. 

Execution  on  dormant,  §  686. 

Expires,  when,  |§  671,  674,  681,  686. 

Facts  found  and  conclusions  of  law  most  be  stated 

separately,  §  683. 
Findings  of  fact  and  law  must  be  stated  separately, 

S  633. 
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Foreign   Judicial   record,   copy  at,   wbem   adiniKibI«^ 

S  1907. 
Foreign  country.  Judicial  record  of,  how  piored.  1 190i 
Former,  eyldence  of,  §  1962. 
Former,  to  be  pleaded  when,  %  1962. 
Fraud,  impeachment  of  Judgment  for,  1 1916. 
Impeaching  Judicial  record,  manner  of,  S  1916. 
Impeachment  of  Judicial  records,  grounds  for,  §  1911 
Interest  on,  §S  682,  1035. 
Interest  Included  in,  §  1035. 
Interlocutory,  appeal  lies  from,  |  963. 
Interlocutory,  decision  deemed  excepted  to,  §  647. 
Joint    debtor,    proceedings    against    after    Jadgisflit 

S§  989-994. 
Judgment  book,  clerk  to  keep,  |  668. 
Judgment-roll:    See  Judgment-roll. 
Judgment-roll,  what  papers  constitute,  |  670. 
Judicial  record,  definition  of,  §  1904. 
Jurisdiction,    burden    of    proving    where    JadgBfll 

pleaded,  I  456. 
Jurisdiction  sufficient  to  sustain,  1 1917. 
Jurisdiction,  want  of,  impeachment  of  judsuMttt  tK, 

§  1916. 
Justices'  courts,  In:  See  Justice's  Court, 
lien,  duration  of,  S  671. 
Lien,  when  begins,  |  671. 

lAen  continues  how  long  in  another  county,  §  674. 
Lien  of  in  another  county,  when  transcript  filed  Itat 

§  674. 
Lien  of  estate  of  decedent,  when  not,  §  1506. 
Lien  on  real  property  In  another  county,  |  674» 
Lien,  stay  on  appeal,  effect  on,  §  67L 
Limitation  of  action,  on  rerersal  of,  I  355. 
Limitation  of  action  on,  |  336. 
May  be  against  one  party  and  action  proceed  as  It 

others,  I  679. 
Hay  be  for  or  against  one  or  more  of  the  patHes,  f  57i 
May  determine  rights  of  parties  on  each  side  ae  W 

tween  themselyes,  S  678. 
Merits,  to  be  on.  except  when,  I  582. 
Nonsuit,  grounds  for,  §  581. 
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Nonsuit  may  be  entered  when,  S  681. 
Nonsuit,  §§  581,  582.    See  Nonsuit 
Occupation  of  land  under,  when  adyerse,  |  322. 
Officers,  judgment  against,  how  enforced,  §  710. 
Particular  proceedings:    See  Particular  Title. 
Parties,  when  deemed  the  same,  §  1910. 
Payable  in  kind  of  money  alleged  in  complaint,  |  667. 
Payable  in  kind  of  money  received  by  person  in  flda> 

ciary  relation,  {  667. 
Payable  in  kind  of  money  specified  In  obligation,  |  667. 
Payable  in  specified  kind  of  money,  notice  at  execution 

sale,  §  692. 
Pleading,  §§  456,  1962. 
Pleading,  jurisdictional  facts,  |  456. 
Presumption    that    judgment    correctly    determines 

rights,  S  1963. 
Presumption  that  non-concluslye  Judicial  record  cor>' 

rectly  determines  rights,  §  1963. 
Prisoner,  discharge  of,  S§  1143*1154.    See  Prisoner. 
Prisoner,  Judgment  remains  in  force  on  discharge  oU 

S  1152. 
Probate  court,  of,  in  general,  what  to  contain,  |  1704. 
Proceedings  alter,  against  Joint  debtor  not  summoned 

in  original  action,  §§  989-994. 
Receiver  to  carry  into  effect,  §  664. 
Referee's  finding,  on,  §  644. 
Relief  from,  for  mistake,  inadvertence,  etc.,  S  478. 
Relief  from  when  defendant  not  personally  served, 

§  473. 
Relief  that  can  be  awarded  plaintiff,  §  680. 
Remitting  to  superior  court  on  case  transferred  to  mof 

preme  court,  §  66. 
Remittitur  from  supreme  court,  §  968. 
Rendered  in  cause  appealed  to  superior  courts  force  ol 

§  980. 
Replevin,  in,  alternative,  |  667. 
Res  judicata:   See  Res  Judicata. 
RevliBw  of:   See  Appeal. 
Reviving,  |  685. 

Reviving  in  favor  of  purchaser  under  execution,  f  70S. 
Revivor  of,  when  execution  purchaser  evicted,  |  708. 
Satisfaction,  attorney  may  acknowledge,  |  283. 
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Satisfaction  of»  acknowledgment  or  indoraeBMnt  << 

§  675. 
Satisfaction  ot,  by  attorney,  S  675. 
Satisfaction  of,  by  return  of  execution,  |  €75. 
Satisfaction  ol^  how  made,  |  675. 
Setting  aside  In  equity,  i  473. 
Settling  bill  of  exception  after,  S  651. 
Sister  state,  judgment  of,  how  enforced,  1 1913. 
Sister  state,  judicial  record  of,  effect  of,  §  19IS. 
Sister  state,  judicial  record  of,  how  proved,  |  1911 
Special  proceeding.  In,  definition  of,  §  1064. 
Special  verdict,  judgment  on  to  be  entered,  |  628L 
Time  to  enter  judgment  on  verdict,  i  664. 
Trial,  deemed  excepted  to,  |  647. 
Time  for  entering,  when  postponed,  §  664. 
Time  for  entering,  when  trial  by  jury,  |  664. 
Time  for  entry,  §  671. 
Transcript  filed  in  any  county,  judgment  becomei  Ba 

there,  §  674. 
Transferred  cases,  in,  proceedings  after,  |  400. 
Vacation,  In  what  cases  superior  court  nuiy  vacttt  Iti 

judgment,  §  663. 
Vacation  of,  grounds  for,  |  668. 
Vacation  of,  motion  for,  {  663^4. 
Vacated,  judgment  may  be  and  another  judgmeot  i^ 

tered  when,  |  663. 
Vacation  of  special  verdict,  judgment  on,  |  €63. 
Vacation,  motion  for,  notice  of,  §  663^. 
Vacation,  motion  for,  when  to  be  made,  §  663^ 
Vacation,  relief  from,  time  of  motion  for,  §  473.  j 

Vacation,  notice  of  intention,  what  to  state,  §  663)^ 
Vacation  of,  notice  of  motion  for,  time  to  file,  §  €0^ 
Verdict,  judgment  on,  when  to  be  entered,  |  664. 
When  defendant  entitled  to  aflirmative  relief  |  M 

JUDGMENT  BY  CONFESSION:    See  Judgm«nt. 

JUDGMENT  BY  DEFAULT:    See  DefauH. 

JUDGMENT-BOOK  to  be  kept  by  derk,  |  668. 

JUDGMENT-ROLL  a  part  of  record  on  appeal,  |  66L 
Appellant  must  furnish.  |  950. 
In  cause  submitted  without  action,  %  1139. 
Judgment  on  appeal  to  be  attached  to,  f  953. 
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What  constittites  on  certiorari,  |  1077. 

What  constituteB  on  confession  of  judgment,  |  1184. 

What  constitntes,  on  dissolution  of  corporation,  §  1283. 

What  papers  constitute,  §  670. 
;JUDICIAL  DAYS,  what  are,  and  what  are  not,  S§  188-186. 
JUDICIAL  NOTICE,  court  to  declare  to  jury,  |  2102. 

Is  taken  of  what  facts,  §  1875. 

One  of  branches  of  evidence,  §  1827. 

JUDICIAL    OFFICER,    acknowledgments    and    aflUdayita, 
may  take,  §  179. 
Contempts,  may  punish  for,  S  178. 
D^ositions,  may  take,  |  2031. 
Bnumeratlon  of  j;>owers,  §  177. 
BSzempt  from  jury  duty,  §  200.    * 
Incidental  powers  and  duties  of,  S§  176-179. 
In  general,  SS  156-161. 

Jurisdiction,  means  to  carry  into  effect*  |  187. 
Partner  practicing  law,  not  to  have,  §  172. 
Powers  of  as  to  conduct  of  business,  §  177. 
Powers  of,  out  of  court,  §  176. 
Settlement  of  bill  of  exceptions  by,  i  653. 
Vacancy,  effect  of,  S  184. 

JUDICIAL  RECORD  as  evidence,  §§  1906-1907. 

Authentication  of,  §§  1905-1907. 

Copy  of,  of  foreign  country,  §  1907. 

Defined,  S  1904. 

Foreign,  what  must  contain,  §  1906. 

Foreign  country,  how  authenticated,  |  1906. 

Foreign  judgment,  its  effect,  |  1916. 

Jurisdiction  required  to  sustain,  §  1917. 

Justices'  judgment  in  other  state,  how  proved,  li  1921, 
1922. 

Manner  of  impeaching,  S  1916. 

Of  court  of  admiralty,  §  1914. 

Of  sister  state,  its  effect,  §  1913. 
JUDICIAL  REMEDY:   See  Remedy. 
JUDICIAl.  SALE:    See  Execution. 
JURISDICTION:     See  Courts;  Justice's  Court. 

Acquired  at  what  stage  of  proceeding,  §  416. 

Appearance  cures  want  of  service,  §  581. 

Authority  of  co\irt  where  no  procedure  provided,  1 187. 
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Change  of  name.  Jurisdiction  of  proceeding  for,  1 1275. 
Ck>ncurTent»  of  justices  and  superior  courts,  in  vtatt 

cases,  1 113. 
Court  of  impeachment,  of,  §  87. 
Court  first  obtaining  in  guardianship  proceedings  flfr 

dudes  Jurisdiction  of  other  courts^  §  1796. 
Demurrer  for  want  of,  |  430. 
Judgment  when  amount  in  excess  of,  remitting  eMom, 

1894. 
Justice  of  peace,  of:    See  Justice's  Court,  IL 
Means  to  carry  into  effect,  §  187. 
Orders  and  decrees  of  probate  court  need  not  recii 

Jurisdictional  facts,  S  1704.  ^ 
Pleading  judgment.  Jurisdictional  facts,  §  466. 
Presumption  in  favx>r  of,  §  1963. 
Presumption  that  court  or  judge  acts  within,  §  HO. 
Sufficiency  of,  to  sustain  judgment,  §  1917. 
Superior  court:   See  Superior  CourL 
Supreme  court:   See  Supreme  Court. 
Transferred  cause,  S  399. 
Want  of,  impeachment  of  Judgment  for,  §  1916L 
Waiyed,  not  by  failure  to  object,  |  434. 
What  constitutes,  S  1917. 

JUROR:    See  Jury. 

Admonition,  on  separation,  |  611. 
Affidavit  of,  of  misconduct  of  jury,  §  657. 
Attendance  of,  compelling  by  attachment,  |  ML 
Attendance  of,  how  enforced,  f  238. 
Ballot  box,  S§  216,  219. 
Challenge,  either  party  may,  §  601. 
Challenge,  how  tried,  §  603. 
Challenge,  peremptory,  how  taken,  S  601. 
Challenge,  peremptory,  number  of,  §  601. 
Challenge  is  peremptory  or  for  cause,  f  601. 
Challenge  for  cause,  grounds  for,  §  602. 
Challenge,  parties  to  Join  in,  when,  f  601. 
Challenge,  who  may  be  examined  as  witness  oo,  I  CI& 
Challenge  In  Justices'  courts,  S  885. 
Clerk,  when  shall  draw,  §  215. 

Clerk's  certificate  and  list  of,  to  be  deUvered  to  Amit 
f  219. 
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Clerk's  certificate  of  drawing,  |  219. 

Ck)ntempt  by,  {  1209. 

Ck)ntempt,  conversing  about  case,  |  1209. 

Contempt,  receiving  communication  and  not  divulging 

it,  S  1209. 
Deliberation  of,  how  conducted,  |  613. 
Deliberation  of,  what  papers,  etc.,  may  and  may  not 

take  with,  $  612. 
Deliberation,  three  fourths  can  find  verdict,  §  613. 
Deposit  of  names  in  grand  and  trial  jury-box,  §  209. 
Drawing,  superior  Judge  may  direct  jury  to  be  drawn, 

S  241. 
Drawing,  clerk,  when  to  draw,  §  215. 
Drawing,  by  clerk,  how  conducted,  §S  219,  600. 
Drawing,  from  box,  §  600. 

Drawing,  names  to  be  drawn  from  jury  box,  §  211. 
Drawing,  by  clerk,  preservation  of  ballots  drawn,  {  219. 
Drawing,  by  clerk,  rejection  of  names,  I  219. 
Drawing,  clerk's  certificate  of,  §  219. 
Drawing,  for  courts  of  record,  §§  214-220. 
Drawing,  and  summoning  forthwith,  how  and  when 

done,  §  226. 
Drawing,  names  of  jurors  not  drawn  to  be  replaced  in 

box,  I  220. 
Elisor,  summoning  of  jurors  by,  §S  226,  227. 
Elisor,  compensation  for  summoning  jurors,  S  228. 
Excuse  from  service,  grounds  for,  §  201. 
Exempt  from  jury  duty,  who  are,  §  200. 
Exemption  to  serve  as,  affidavit  of,  §  202. 
Exemption  to  serve  as,  how  claimed,  S  202. 
Fine  for  nonattendance,  §  238. 
Inquest,  how  summoned,  §  235. 
Justices'  or  police  courts,  for,  how  summoned,  SS  230, 

231. 
Justice's  or  police  court,  summoning,  return  of  offi- 
cer, S  232. 
List  of,  by  whom  and  when  made,  I  204. 
List  of,  clerk  to  dispose  of  how,  §  209. 
List  of,  clerk's  duty  as  to,  §  209. 
List  of,  how  made  and  kept,  §§  205,  206. 
List  of,  number  of  names,  §  206. 
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List  of,  to  be  placed  with  county  clerk,  S  208. 

Names  of  Jurors  not  drawn  to  be  placed  on  Ust  foe 

succeeding  year,  |  211. 
Oath  of,  I  604. 

Order  of  judge  for  drawing  Jury,  |  214 
Order  for,  clerk  when  to  draw,  §  215. 
Polling,  §  618. 

Polling,  disagreement  on,  proceedings,  S  618. 
Presmnption   that  all  matters   within   issues   passed 

upon,  §  1963. 
Qualifications  and  exemptions  of,  §§  198-202. 
Question  of  fact  to  be  tried  by,  I  2101. 
Referee,  disqualified  as,  §  641. 
Regular  jurors  to  serve  one  year,  |  210. 
Selecting  and  returning  for  courts  of  record,  §{  204-21L 
Selection  of,  S  204. 
Selection  of,  who  to  make,  {  204. 
Selection  of,  how  made,  §  205. 
Selection  of,  in  proportion  to  population,  |  206. 
Selection  of,  lists  to  contain  how  many  names,  f  206L 
Selection  of,  who  may  be  selected,  S  205. 
Separation,  S§  611,  613. 
Sheriff  to  summon,  how,  {  226. 
Sheriff  to  summon,  return  of  list,  §  225. 
Sick,  proceedings  in  case  of,  §  615. 
Summoning,  for  courts  not  of  record,  S§  230-232. 
Summoning,  for  courts  not  of  record,  officer's  retanv 

§  232. 
Summoning,  for  courts  of  record,  §§  225-228. 
Summoning,  for  justices'  or  police  courts,  S  230. 
Summoning,  to  complete  panel,  §  227. 
Summoning  juries  of  inquest,  §  235. 
Superior  judge  may  direct  Jury  to  be  drawn,  |  t€L 
To  serve  one  year,  $  210. 
Verdict  of:    See  Verdict 

When  may  be  drawn  and  summoned  forthwith.  §  21fi 
Witness,  as,  S  1883. 
Who  competent  to  act  as,  S  198. 
Who  exempt  from  jury  duty,  §  200. 
Who  may  be  excused  from  jury  duty,  §  201. 
Who  not  competent  to  act  as,  §  199. 
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JURY:    See  Jurors. 

Adjouminent  of  court  while  Jury  out,  f  617. 

Admonition,  on  separation,  |  611. 

Changing  place  of  trial,  for  impartial,  |  897. 

Courts  open  any  day  to  discharge,  |  134. 

Defined,  1 190. 

Deliberation  of,  how  conducted,  |  613. 

Deliberation  of,  what  papers,  etc.,  may  and  may  not 

take  with  them,  §  612. 
Deliberation,  three  fourths  can  find  a  verdict,  S  618. 
Discharge  before  verdict,  retrial  of  cause,  |  616. 
Docket  of  Justice  of  peace  must  contain  demand  tor, 

§  911. 
Drawing:   See  Jurors. 
Bzempt  from  Jury  duty,  who  are,  §  200.  * 
Forcible  entry  and  detainer,  in,  §  1171. 
Formation  of,  §  600. 
Grand  Jury  defined,  §  192. 
Grand  Jury,  S$  241-243.    See  Grand  Jury. 
Impaneling,  in  courts  not  of  record,  §|  260,  251. 
Impaneling,  in  criminal  case  must  be  as  prescribed  by 

Penal  Code,  §§  247,  251. 
Impaneling,  in  Justices'  and  police  courts,  manner  of* 

§§  250,  251. 
Impaneling  in  will  contest,  |  1813. 
Impaneling  grand  Juries,  §|  241,  242. 
Impaneling  Jury  of  inquest,  §  254. 
Impaneling  trial  Jurors  in  courts  of  record,  H  246,  247. 
Impaneling  trial  Jury,  manner  of,  |S  246,  247. 
Inquest,  how  summoned,  §  236. 
Inquest,  Jury  of,  defined,  §  195. 
Instructing,  |  2061.    See  Instruction. 
Issues  to  be  tried  by,  S  592. 
Judges  of  effect  of  evidence,  in  general,  |  2061* 
Justice's  court,  in:    See  Justice's  Court,  XYL 
Kinds  of,  §  191. 
Handamus,  in,  §  1090. 
Misconduct  of,  affidavit  of  Jury,  §  657. 
Misconduct  of,  new  trial,  S  657. 
Must  find  amount  of  recovery,  when,  §{  626,  627« 
Number  of  grand  Jury,  §  192. 
Number  of  trial  Jury,  $  194. 
Code  ClT.  Proc.~80. 
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Ordinance,  action  for  violation  of.  Jury  trial.  1 1741 

Panel,  summoning  jurors  to  complete,  S  227. 

Police  court,  when  defendant  entitled  to,  §  932. 

Polling,  i  618. 

Postponement  of  trial  in  Justice's  court  when  Jury  de- 
manded, I  874. 

Presumption  that  all  matters  within  Issues  were  passed 
upon  by,  ft  1963. 

Questions  of  fact,  when  to  be  decided  by,  §  2101. 

Quieting  title.  Jury  trial  in  action  for,  |  738. 

Recovery,  must  find  amount  of,  when,  SS  626,  627. 

Separation,  §$  611,  613. 

Sick  Juror,  proceedings  in  case  of,  |  616. 

Trial  by,  of  issues  in  probate  court,  S  1717. 

Trial  by,  of  special  issue  not  made  by  pleadings,  I  lOSL 

Trial  by,  on  petition  for  revocation  of  probate*  |  ISSOi 

Trial  by,  when  and  how  waived,  §  631. 

Trial  Jury  defined,  |  193. 

Trial:     See  Trial. 

Verdict  of,  §§  624-682.    See  Verdict 

Verdict,  how  declared,  |  618. 

Verdict,  informal,  proceedings  on,  %  619. 

Verdict,  prevented,  retrial  of  cause,  §  61C 

Verdict,  sealed,  §  617. 

Verdict,  sealed,  rendered  during  adjournment  i  617. 

Verdict,  three  fourths  can  find,  §8  613,  618. 

View  by,  of  premises,  §  610. 

Waiver  of,  S  692. 

Waived,  how,  {  631. 

Will  contest.  Jury  trial  in,  §  1812. 

See  Jurors. 

JUSTICE  OF  PEACE:   See  Justice's  Court 

Acknowledgment,  a£Eldavlt,  deposition,  may  take,  S  179. 
Affidavit,  may  take,  §  2012. 

Attachment,  issuance  of:    See  Justice's  Court  Vm. 
Blanks  must  be  filled  in  all  papers  Issued  by,  ezospl 

subpoenas,  §  920. 
Change  of,  for  bias,  etc.,  procedure,  |  170. 
Citizen,  Justice  must  be,  8*  159. 
Clerk,  f  §  86  et  seq.    See  Justice's  Clerk. 
Constable  may  not  act  as  attorney,  S  842. 
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Depositions  issuing  from  Justice's  court,  how  taken, 

I  2024. 
Deposition,  may  take,  |  179. 

Disability  of,  attendance  of  another  Justice,  adjourn- 
ment, resuming  Jurisdiction,  |  922. 
Disability  of,  attendance  of  another  Justice,  entry  of 

proceedings,  {  922. 
Disability  of,  attendance,  of  another  Justice  on  his  be 

half,  §  922. 
Disability  of,  attendance  of  another  Justice,  powers  of^ 

S  922. 
Disaualiflcatlon  of,  what  matters  amount  to,  S  170. 
Disqualification  to  practice  law,  |§  96, 103, 171. 
Disqualified,  transfer  of  cause  to  another,  §  898. 
S«zpiration  of  office,  must  deliver  papers  and  dockets  to 

successor,  §  914. 
Holding  court  for  another,  §  105. 
Mayor  not  to  act  as  in  cities  over  10,000,  p.  763,  Stats. 
Moneys   collected,   must  receive   and   pay   same  to 

parties,  §  921. 
Not  to  have  law  partner,  §  172. 
Not  to  practice  before  Justices'  court,  |  171.  i 

Number  of,  §§  85, 103.  ' 

QuaUfications  of,  §  159. 
Residence  of,  §  169. 

Succession  of  justices,  on  change  of  boundaries,  f  107. 
Succession  of  Justices,  transfer  of  records,  etc.,  $  98. 
Successor,  when  superior  court  shall  designate,  §  918. 
Successors  of  others,  what  Justices  are,  §§  98,  107,  917. 
Successor  has  authority  of  predecessor,  S  916. 
Term  of  office,  §  110. 
Transfer  of  action  to  another  court,  manner  of,  §§  398, 

399. 
Transfer  of  books,  papers,  etc.,  to,  §  763,  Stats. 
Vacancies,  how  filled,  §  111. 
Vacancy,  papers  and  dockets  to  be  deposited  where, 

§  915. 
Vacancy,  proceedings  before  successor  appointed,  |  915. 

In  cities  and  counties. 
Absence  or  disability,  reassignment  and  transfer  of 
action,  §  90. 
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Clerk  of  not  to  act  as  attorney,  i  96. 

Disqualiflcation  to  act  as  attorney,  {  96, 

£Uection  of,  §  85. 

Fees,  payment  into  treasury,  {  91. 

Minutes  of  proceedings,  to  keep,  §  93. 

Minutes,  to  be  certified,  returned  and  filed,  |  9S. 

Number  of,  i  85. 

Number  of  sessions,  S  85. 

Offices  and  office  hours,  {  88. 

Office  rooms,  how  provided,  S  88. 

Offices,  expense  of,  how  met,  §  88. 

Pleadings  and  papers  to  be  certified,  returned  aad  filed, 

§  93. 
Presiding,  appointment  and  removal,  I  85. 
Presiding,  assignment  of  causes  by,  SS  89,  90. 
Presiding,  disability  or  absence  of,  substitute,  i  86. 
Presiding  Justice,  salary  of,  S  97. 
Rooms,  attendants  and  supplies  to  be  furnished,  i  88. 
Salary  of,  i  97. 

Sheriff  and  deputies,  ex  officio  officers,  S  87. 
Sheriff  may  be  directed  to  furnish  rooms,  etc,  |  88. 
Successors  of  others,  what  Justices  are,  S  98. 
Successors,  powers  and  Jurisdiction  of,  S  98. 
Supervisors  to  furnish  suitable  rooms,  I  88. 

In  townships. 
At  least  one  in  each  township,  i  103. 
Change  in  boundaries  of  township  or  county, 

sion  of  Justices,  §  107. 
Disqualification  to  practice  law,  S  103. 
Election  of,  i  103. 
Eligibility.  S  103. 
Fees,  collection,  report  and  payment  into 

§  103. 
Holding  court  for  another  Justice,  effect  of  protooft- 

ings.  §  105. 
Holding  court  for  another,  power  ot  1 105. 
Holding  court  for  another,  entries  in  docket,  |  106. 
Salary  of,  I  103. 
Salary,  how  paid,  S  103. 
Salary  to  be  sole  compensation,  S  103. 
Successors  of  others,  what  Justices  are,  S  107. 
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Successor^  on  change  of  boundaries,  S  107. 
What  justice  may  hold  court  for  another,  |  105. 
Where  held,  S  104. 

JUSTICES'  CLERKp  appointment,  t  86. 
Attorney,  disqualification  to  act  as,  I  96. 
Bond  and  oath,  S  86. 
Bond,  additional,  S  86. 
Cities  and  counties  of  over  200,000,  clerk  and  assistants 

In,  pp.  776,  777,  Stats. 
Deputies,  appointment  of,  i  86. 

Deputies,  authority  of,  to  take  affidavits  and  oaths,  S  86. 
Deputies,  liability  for,  §  86. 
DiSQualiflcation  to  act  as  attorney,  |  96. 
Docket,  duty  to  keep,  S  d3. 
Fees  paid  in  actions,  duty  as  to,  S  91. 
Minutes  of  proceedings,  filing,  S  98. 
Oath  and  bond,  §  86. 
Office  hours,  i  88. 

Recprd  of  proceedings  of  court,  shall  ke^p,  i  89. 
Salary,  S  97. 

Salary  of  deputy  clerk,  S  97. 
Subpoenas,  issue  by  clerk,  S  87. 
Term  of  office,  §  86. 

JUSTICES'  COURTS. 

U    Nature  of;   holding  of  and  •ostlona;  oode  pro- 
visions applicable. 
II.    Jurisdiction. 

III.  Attorneys  in,  wlio  may  act  as.' 

IV.  Actions,  liow  commenced;  assignment  of  causes 

in. 

V.  Pieadings. 

VI.  Counterclaim. 

VII.  Summons. 

VIII.  Attachments;  arrest. 

IX.  Process;  subpoenas. 

X.  Dockets;  records;  minutes. 

XI.  Compromise;  dismissal. 

XII.  Place  of  trial. 

XIII.  Continuance. 

XIV.  Trial;  practice;   rules;   issues. 
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XV.    Appearance;  appearance  by  guardian. 
XVi.    Jury. 
XVII.    Contempt. 
XVI  1 1.    Particular  actions  in. 
XiX.    Verdict. 
XX.    Judgments. 
XXI.    Executions. 
XXII.    Costs;  fees;  undertaking. 
XXili.    Appeals. 

See  Justices'  Clerk;  Justice  of  Peace. 
Berkeley,  act  creating  in,  p.  778,  Stats. 

I.  Nature  of;  holding  of  and  sessions;  code  pravtaions 

applicable. 
Always  open,  SS  89, 104. 

Are  courts  of  peculiar  and  limited  jurisdiction,  |  92S. 
Code  provisions  applicable  to,  I  Iy25. 
Place  of  holding,  §  104. 

Record,  Justices'  courts  are  not  courts  ot  i  84. 
Sessions,  number  of,  S  85. 
Sessions,  where  held,  1 104. 

II.  Jurisdiction. 

Action  for  collection  of  licenses,  S  103. 

Action  in  wrong  jurisdiction,  objection  to,  appeal,  |  8M. 

Action  in  wrong  jurisdiction,  objection  to,  waiver,  ft  890. 

Certifying  cases  to  superior  court,  I  92. 

CivU,  S  112. 

Civil,  includes  what  causes,  ft  112. 

Cities  and  towns,  jurisdiction  and  powers,  pp.  777,  778 

et  seq. 
Concurrent  with  superior  court,  S  118. 
Concurrent  with  superior  court  in  cases  of  forcfbie 

entry,  ft  1163. 
Does  not  extend  to  ships,  seamen's  wages,  etc,  f  Hi. 
Evidence  not  admissible  upon  what  questions,  I 
Forcible  entry  and  detainer,  jurisdiction  in,  |  888. 
Has  over  what  offenses,  I  115. 
In  cities,  §  108. 
In  general,  §9  89,  103. 
Mandamus,  cannot  issue,  S  1085. 
Misdemeanors,  1 115. 
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Not  to  trench  upon  Jurisdiction  of  courts  of  record,  ^  114. 

Restricted*  S  114. 

Territorial  extent.  SS  94, 106.      ' 

Transfer  to  superior  court.  Jurisdiction  of  superior 

court,  §  838. 
Violation  of  ordinance.  S  103. 

When  amount  found  due  exceeds,  excess  remitted,  1 894. 
Wrong,  objection  to  action  in,  S  890. 

III.  Attorneys  In,  who  may  act  as. 

Letter  of  attorney  to  act  as  counsel  in  Justice's  court, 

I  96. 
License  not  necessary  to  practice,  S  28L 
Who  may  act  as.  §  842. 
Who  may  not  act  as.  §  96. 

IV.  Actions,  how  commenced;  assignment  of  causes  In. 
Action  commenced  by  filing  complaint,  §  839. 
Assignment  of  causes  by  presiding  justice,  gj  89,  90. 
Reassignment  and  transfer  of  actions,  f  90. 

V.  Pleadings. 
Actions  in,  form,  S  89. 
Actions,  how  entitled,  §  89. 

Amendment  of  pleadings,  adjournment,  S  859. 

Amendment  of  pleadings,  costs,  §  859. 

Amendment  of  pleadings,  in  general.  S  S59. 

Amendment  of  pleadings,  on  demurrer,  §  858. 

Amended  pleading,  adverse  party  may  answef  or  de- 
mur, §  860. 

Amended  pleading,  answer  or  demurrer  to,  time  to 
file,  S  860. 

Answer  in,  i  852. 

Answer  in,  plaintifT  may  demur  to,  when,  S  857. 

Answer,  when  demurrer  overruled,  S  858. 

Answer  may  contain  what,  |  865. 

Answer,  in  general:   See  Answer. 

Complaint  in,  S  852. 

Complaint,  action  commenced  by  filing,  S  889. 

Complaint,  date  of  filing,  Indorsement  of,  S  840. 

Complaint  defined,  S  863. 

Complaint,  filing,  commences  action,  S  889. 

Complaint  may  be  copy  of  instrument,  S  868. 

Compromise,  costs,  S  895. 
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Complaint,  In  general:  See  Ck)mplalnt. 

Demurrer,  §  852. 

Demurrer,  amending  pleadings,  |  858. 

Demurrer,  Judgment  by  default  after,  f  872* 

Demurrer  to  the  answer,  S  862. 

Demurrer  to  answer,  grounds  for,  S  867. 

Demurrer  to  answer,  proceedings  on,  I  868. 

Demurrer  to  answer,  time  for,  §  857. 

Demurrer  to  complaint,  proceedings  on,  {  858* 

Demurrer  to  complaint,  time  tor,  S  854. 

Demurrer,  in  general:    See  Demurrer. 

Pleading  account,  manner  of,  i  886. 

Pleadings,  amendment  in  general,  §  859. 

Pleadings,  amendment  on  demurrer,  S  858. 

Pleadings,  entry  of  oral,  $  851. 

Pleadings,  filing  of,  iS  89,  851. 

Pleadings,  form  of,  S  851.  ' 

Pleadings,  oral,  S  851. 

Pleadings,  yerification,  S  851. 

Pleadings  in,  are  what,  ft  852. 

Pleading  written  instrument,   genninenen   admHMI, 

when,  i  887. 
Pleading  written  instrument,  manner  o(  |  884L 
Pleadings,  in  general:    See  Pleadings. 

VI.    Counterciaim. 
Answer  may  contain,  S  855. 
Omission  to  set  up,  fatal,  S  856. 
Pleading  written  instrument,  I  886. 

Vil.    Summons. 
Alias  summons,  SS  846,  847.' 
Alias,  number  of,  §  847. 
Alias,  when  may  issue,  §  846. 
Blanks  must  be  filled,  §  920. 
By  whom  may  be  served,  §  849. 
Cannot  be  served  out  of  county,  except  la  what 

S  848. 
Directed  to  defendant^  S  844. 
How  issued,  S  844. 
How  served,  S  849. 
How  served  outside  of  county,  I  849. 
Indorsement  of  attorney's  name,  S  844. 
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In  general:    See  Summons. 

May  be  served  out  of  county,  in  what  cases,  S  848. 

May  be  waived,  how,  §  841. 

Must  contain,  what,  §  844.  i 

Must  issue  within  year,  §  840. 

Parties,  summons  must  name,  S  844.  ^ 

Process:     See  also  post,  DL 

Retom  of,  §i  87,  849. 

Service  by  publication,  §  849. 

Territorial  limitation  on  service  of,  S  848. 

Time  for  appearance,  specification  of,  S  845. 

To  be  Issued  without  blanks,  §  920. 

To  be  served  out  of  county,  certificate  to»  {  849. 

VIII.  Attachments;  arrest. 

Arrest,  entry  of  Judgment  when  defendant  subject  to« 

f  893. 
Arrest  of  defendant,  affidavit  for,  S  862. 
Arrest  of  defendant,  certificate  of,  §  864. 
Arrest  of  defendant  for  embezzlement,  §  861. 
Arrest  of  defendant  for  fraud,  S  861. 
Arrest  of  defendant,  grounds  for,  §  861. 
Arrest  of  defendant  in  action  for  fine  or  penalty,  S  861. 
Arrest  of  defendant,  officer  must  notify  plaintiff,  $  864. 
Arrest  of  defendant,  undertaking  for,  S  862. 
Arrest  of  defendant,  when  may  be  ordered,  §  861. 
Arrest  where  defendant  about  to  depart  state,  §  861. 
Arrested  defendant,  custody  of,  S  865. 
Arrested  defendant,  proceedings  if  Justice  absent,  dls- 

quallfied,  etc.,  §  863. 
Arrested  defendant  must  be  taken  before  Justice  at 

once,  S  863. 
Attachment,  affidavit  for,  S  866. 
Attachment,  affidavit  what  to  state,  S  866. 
Attachment,  direction  of  writ  to  sheriff,  §  868. 
Attachment,  general  sections  of  code  apply  to,  i  869. 
Attachment,  issuance  of,  $  866. 
Attachment,  substance  of  writ,  §  868. 
Attachment,  undertaking  on,  §  867. 
Attachment  to  be  issued  on  affidavit,  S  866. 

IX.  Process;  subpoenas. 

All   papers   except  subpoenas  to  be  Issned  without 
blanks,  (  920. 
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Process,  by  whom  Issued,  S  91. 

Process,  on  whose  order  to  issue,  S  91* 

Process,  over  what  territory  reaches,  S§  93, 10^ 

Process,  returnable  to  whom,  §  89. 

Process,  service  of,  by  sheriff  and  deputy,  {  87. 

Process  may  issue  to  any  part  of  county,  S  919. 

Process  upon  docket  of  predecessor,  S  916. 

Subpoena,  clerk  may  issue,  i  87. 

Subpcena  may  issue  to  any  part  of  county,  |  919. 

Subpoenas,  issuance  and  service  of,  i  87. 

Summons:     See  ante,  VIL 

X.  Dockets;  records;  minutes. 
Docket,  a  public  record,  §§  93,  914. 

Docket,  clerk  to  keep  and  what  to  contain,  |  98. 
Docket,  deposited  where  on  vacancy  and  bedSore  n^ 

cessor  appointed,  §  916. 
Docket,  entries  in  time  of  making,  S  912. 
Docket,  entries  in,  force  and  effect  of,  §  93. 
Docket,  entries  prima  facie  evidence,  f  912. 
Docket,  how  kept,  §  93. 
Docket,  index  to  docket  must  be  kept,  S  913. 
Docket,  index  to,  how  kept,  §  913. 
Docket,  to  contain  what,  §§  911,  913. 
Docket  must  be  delivered  to  successor  or  county  <dsrk, 

§  914. 
Docket  of  predecessor,  process  or  execution  on,  f  %li» 
Filing  papers  and  pleadings,  §  89. 
Minutes  of  proceedings,  Justice  shall  take  and  caHtf 

to  clerk,  S  93. 
Papers  to  be  kept  as  public  records,  §  914. 
Record  of  proceedings  kept  in  clerk's  office,  §  89. 
Transcript  of  entries  in  docket  prima  facie  evidence^ 

S  912. 

XI.  Compromise;  dismissal. 

Compromise,  effect  of  accepting  offer  to,  S  895. 
Compromise,  effect  of  refusing  offer  to,  §  895. 
Dismissal  of  action  without  prejudice,  f  890. 

XII.  Place  of  trial. 
Changing,  affidavits,  S  833. 
Changing,  because  of  interest,  S  90. 
Changing,  can  be  changed  but  once,  f  834. 
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Ghanglng;  for  disqualification,  i  833. 

Changing,  grounds  for,  §  833. 

Clianging,  notice  of  trial,  S  836. 

Changing,  proceedings  after,  §  836. 

Changing,  to  what  court  cause  may  be  transferredy 

§  835. 
Changing,  transmitting  papers,  S  836. 
Claim  and  delivery,  where  to  be  brought,  S  832. 
Generally,  S  832. 
In  what  township  or  city,  §  832. 
Nonresident,  action  against,  to  be  commenced  where, 

S  832. 
Replevin,  action  in,  to  be  commenced  where,  S  832. 
Township  or  city,  action  may  be  commenced  in  what, 

§  832. 
Transfer  of  proceedings,  S  90. 
Transfer  to  superior  court,  in  what  cases  required, 

§  838. 
Transfer  to  superior  court,  proceedings  on,  t  888. 

XIIL    Continuance. 
Continuance,  admission  of  evidence,  effect  of,  S  876. 
Continuance,  affidavit  and  showing  necessary,  S  876. 
Continuance,  depositions  of  witnesses  present,  S  876. 
Continuance,  grounds  of,  §  876. 
Continuance,  length  of,  §  876. 
Continuance,  length  of  where  granted  on  court's  own 

motion,  S  374. 
Continuance  for  more  than  ten  dayi^  unless  upon  mi« 

dertaklng  not  granted,  §  877. 
Continuance,  where  defendant  under  arrest,  S  876. 
Deposition  of  witness,  on  postponement  of  tried,  S  876. 
Trial,  adjournment,  S  873. 

Trial,  court  may  postpone  of  own  motion,  when,  |  874. 
Trial,  postponement  by  consent  of  parties,  S  876. 
Trial,  postponement  by  court  of  own  motion,  grounds 

for,  S  874. 
Trial,  postponement,  deposition  of  witness,  S  876. 
Trial,  postponement  for  amendment  of  pleadings,  t  874. 
Trial,  postponement  for  want  of  testimony,  S  876. 
Trial,  postponement  for  want  of  testimony,  affidavit  as 

to  evidence,  S  876. 
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Trial,  postponement  for  want  of  testimony,  when  de- 
nied, §  a76. 

Trial,  postponement  upon  application  of  arrested  party^ 
undertaking,  $  876. 

Trial,  postponement  upon  application  of  party,  groimda 
for,  §  876. 

Trial,  postponement  upon  application  of  party,  how 
obtained,  §  876. 

Trial,  postponement  upon  application  of  party  under 
arrest,  S  876. 

Trial,  postponement  when  jury  demanded,  f  874. 

XIV.  Trial;  practice;  rules;  Issues. 

Evidence  not  admissible,  upon  what  questiona,  {  SS8. 

Issues  classified,  S  878. 

Issues  defined,  i  878. 

Issues,  how  arise,  §  878. 

Issue  of  fact,  how  raised,  i  880. 

Issue  of  law,  how  raised,  §  879. 

Issue  of  fact  triable  by  Jury,  unless  waived,  |  8S2. 

Issue  of  law  triable  by  court,  §  8S0. 

Notice  of  trial,  form  and  seirice,  $  850. 

Notice  of  trial,  return  and  entry  of,  S  S60. 

Practice  and  rules,  §§  93,  95. 

Practice  and  rules,  limitation  on,  t  95. 

Rules,  when  to  go  into  eftect,  §  95. 

Trial  may  proceed  when  party  fails  to  appear,  |  S8i» 

Trial  must  commence  within  hour,  §  873. 

Trial,  notice  of,  form  and  service  thereof,  S  860. 

Trial,  notice  of,  when  change  of  venue,  {  836. 

TriaT,  time  when  must  be  commenced,  S  878. 

XV.  Appearance;  appearance  by  guardian. 
Appearance,  failure  of,  trial  may  proceed  on,  |  884. 
Appearance,  hour  for,  §  850. 

Appearance,  fixing  time  for  trial,  S  850. 
Appearance,  parties  entitled  to  one  hour  for,  f  850. 
Appearance  of  defendant,  time  for,  §  845. 
Appearance,  voluntary,  place  of  trial,  §  832. 
Guardian  ad  litem,  how  appointed  for  defendant,  f  8iS. 
Guardian  ad  litem,  how  appointed  for  plaintiff,  ^  843. 
Guardian  may  appear  for  infant  or  lunatic,  ft  849. 
Infant  may  appear  by  guardian,  $  843. 
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Insane  person  may  appear  by  guardian,  §  843. 
Parties  may  appear  in  person  or  by  attorney,  S  842. 

XVI.  Jury. 

Docket  must  contain  names  of  jury,  and  demand  for, 

S  911. 
Impaneling,  manner  ot,  S§  250,  251. 
Jurors,  challenges,  peremptory  or  for  cause,  S  886. 
Jurors,  challenges,  three  peremptory  allowed,  §  885. 
Jurors,  challenges  for  cause  to  be  tried  by  Justice, 

f  885. 
Jurors,  challenge  for  cause,  grounds  for,  I  885. 
Jurors,  how  summoned,  S§  230,  281. 
List  of  Jurors  summoned  to  be  called,  |  250. 
Manner  of  impaneling,  §  251. 
Names  to  be  drawn  from  box,  S  250. 
Names  to  be  written  on  slips,  and  folded  and  placed 

in  box,  §  250. 
Proceedings  in  forming,  t  250. 
Bummoning  of,  officer's  return,  i  232. 
Waived  by  consent,  §  883. 
Waived  by  failure  to  appear,  i  883. 
Waived  by  failure  to  demand,  §  883.. 
Waived,  how,  §  888. 

XVII.  Contempt. 

Conviction  must  be  entered  In  docket,  S  91o. 

Disobedience  to  order  or  process,  §  906. 

Disorderly  conduct,  §  906. 

Fine  or  imprisonment  for,  (  909. 

In  presence  of  justice,  proceedings  for,  S  907. 

In  presence  of  justice,  punished  summarily,  §  907* 

In  what  cases  justice  may  punish  for,  S  906. 

Not  in  presence  of  justice,  proceedings  for,  S  908. 

Punishment  for,  §  909. 

Rescuing  person  or  property,  i  906. 

What  acts  are,  §  906. 

Witnesses,  disobedience  by,  §  906. 

XVIII.  Particular  actions  in. 

Account,  action  on,  exhibition  and  inspection  of,  f  886. 

Account,  action  on,  furnishing  copy,  S  886. 

Bill  of  particulars,  §  454. 

Claim  and  delivery  in,  code  sections  applicable,  i  870. 

Code  CW.  Proc— 81. 
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Genuineness  of  instrument  sued  on,  admitted,  vhen, 

S  887. 
Joint  obligation,  action  on,  service  outside  of  county, 

f  848. 
liiandamus,  cannot  issue,  §  1085. 
Replevin,  §  870. 
Written  instruments,  action  on,  exhibltioii  and  inspe^ 

lion,  i  886. 
Written  instruments,  action  on,  furnishing  copy,  §  88& 

XIX.  Verdict. 

Docket  must  contain,  {  911. 

Judgment  on,  to  be  entered  at  once,  I  891* 

XX.  Judgments. 

Abstract,  filing  in  county  of  defendant's  resldenoe, 

§  905. 
Abstract  of  Judgment,  filing  and  docketing  in  soperior 

court,  §  898. 
Abstract  of  judgment,  form  of,  {  897. 
Abstitu^t  of  judgment  must  be  recorded  to  create  litt 

on  lands,  S  900. 
By  default,  amoimt  of,  S  871. 
By  default,  proceedings  on,  S  871. 
By  default,  relief  from,  time  to  apply,  f  869. 
By  default,  relief  for  mistake,  surprise,  neglect,  i  85S. 
By  default,  relief  from,  affidavit,  $  859. 
By  default,  when  defendant  fails  to  answer  amended 

complaint,  §  872. 
By  default,  when  demurrer  to  answer  sustained,  f  871 
By  default,  when  demurrer  to  complaint  OTermled, 

§  872. 
By  default,  when  rendered,  S  871. 
Confession  of  judgment,  ti  112,  1135. 
Confession  of  judgment,  costs,  I  1135. 
Confession  of  judgment,  statement  of  defendant,  lllinSi 

S  1185. 
Confession  of,  may  be  entered  in  any  court,  |  889* 
Docket  must  contain,  §  911. 
Docketing  in  superior  court,  effect  of,  S  899. 
Bntry  of,  when  defendant  subject  to  arrest,  S  893. 
How  proved  in  another  state,  SS  1921, 1922. 
Lden  of  judgment  on  lands,  i  900. 
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lien  of,  extends  how  long,  S  900. 

Lien  on  lands,  not  unless  abstract  of  recorded,  S  900. 

Must  be  entered,  at  close  of  trial,  §  892. 

Of  dismissal,  when  action  in  wrong  jurisdiction,  $  890. 

Of  dismissal  without  prejudice,  in  what  cases  entered, 

t  890. 
Remitting  amount  In  excess  of  Jurisdiction,  S  S94. 
Upon  verdict,  to  be  entered  at  once,  §  891. 

XXi.    Executions. 
AUas,  fi  903. 

Blanks  must  be  filled,  t  920. 
Contents  of,  $  902. 

Docket  must  contain  statements  relating  to,  t  911. 
Docketing  Judgment  in  superior  court,  execution,  §  899. 
Duty  of  officer  receiving,  §  904. 
In  another  county,  §  905. 
May  issue  within  five  years,  ft  901. 
New  county.  Justice  may  issue  execution  on  docket  at 

predecessor,  §  916. 
On  Judgment  docketed  in  superior  court,  i  899. 
Proceedings  supplementary  to,  S  905. 
Renewal  of,  i  903. 

Supplementary  proceedings,  §S  714-721. 
Time  to  issue,  S  901. 
To  be  issued  without  blanks,  S  920. 
To  contain  statement  of  what,  $  902. 
To  whom  directed,  S  902. 
Upon  docket  of  preceding  Justice,  S  916. 
Who  may  issue,  S  901. 

XXI  I.    Costs;  fees;  undertakings. 
Costs,  in  case  compromise  offered  before  trial,  |  895. 
Costs,  prevailing  party  entitled  to,  i  924. 
Costs,  security  may  be  required  for,  S  928. 
Costs  included  in  judgment,  §  896. 
Deposit  instead  of  undertaking,  S  926. 
Fees,  collection  and  report  of,  §  103. 
Fees,  inability  to  pay,  §  91. 

Fees,  judgment  not  to  be  rendered  until  paid,  S  91, 
Fees,  payment  in  advance,  i  91. 
Fees,  payment  in  advance,  when  excused,  §  91. 
Fees  for  issuance  and  service  of  process,  §  91. 
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Security  for  costs,  justice  may  require,  S  923. 
Undertaking,  deposit  in  lieu  ot  §  926. 

XXI  il.    Appeals. 
Certificates,  transcripts  and  other  papers,  I  92. 
Docket  to  contain  wbat,  f  911. 
How  taken,  §  92. 
Notice,  filing  of,  I  92. 
Papers  to  be  filed,  S  92. 
Statements,  who  to  settle,  S  92. 
Superior  court,  from  matter  taken  to,  time  for,  |  929. 
Superior  court,  proceedings  brought  into,  appealability, 

§  963. 
Sureties,  Justification  of,  §  92. 
To  superior  court,  SS  974r980. 
To  supreme  court,  §  964. 
Transcripts  in  cases  certified  to  superior,  court,  IS  92, 

838. 
JUSTICES  OF  SUPREME  COURT:    See  Supreme  Court 

Justices. 

JUSTIFICATION  OF  SURETY:    See  Surety. 

JUVENILE  OFFENDERS,  probationary  treatment  of  JuTeiir 
lie  offenders,  §  131. 
Probation  officer,  appointment  of,  S  131. 
Probation  officer,  powers  acd  duties  of,  S  121. 
Probation  officer,  recelyes  no  compensation,  f  131. 

KNOWLEDGE  OF  THE  COURT:    See  Judicial  NoUce. 

LABORERS,  liens  of,  f  1183.      « 
See  Liens. 

LAKEp  boundary,  S  2077. 

Venue  of  action  for  offense  on  lake  situated  In  aereral 
counties,  S  893. 

LANDLORD  AND  TENANT,  adverse  possession  between, 

i  326. 
Breach  of  covenants  by  tenant,  other  interested  paiHei 

may  perform,  $  1161. 
Forcible  entry,  §  1159.     See  Forcible  Bntry  and  D» 

talner. 
Forfeiture  of  lease,  S  1161. 
Forfeiture  of   lease,   proceedings   for  relief 

i  1179. 
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Forfeiture  of  lease,  who  may  apply  for  relief  against, 
S  1179. 

Holding  over,  S  1161. 

Holding  oyer  of  agricultural  lands,  effect  of,  t  11€1« 

Joinder  of  landlord  as  party  defendant,  §  379. 

Lioase  of  estate  of  decedent,  i§  1577,  1579. 

Lease  not  exceeding  a  year,  writing  not  necessary, 
I  1971. 

Leasing,  agreement  for  longer  than  a  year,  S  1973. 

Notice  to  tenant  of  breach  of  covenants,  and  service 
thereof,  §§  1161,  1162. 

Kotice  to  tenant  that  rent  is  due,  and  service  thereof, 
S  1161.  1162. 

Presumption  as  to  tenant's  possession,  §  326^ 

Receipt  for  payment  of  rent  as  evidence,  §  1963. 

Rents:    See  Rents. 

Subletting  terminates  tenancy,  t  1161. 

Tenant  cannot  deny  title  of  landlord,  i  1962. 

Unlawful  detainer,  who  guilty  of,  §  1161. 

Unlawful  detainer,  who  not  guilty  of,  i  1161. 

Unlawful  detainer  by  subtenant,  t  1161. 

Unlawful  detainer,  f  1160.  See  Forcible  Entry  and  De- 
tainer. 

Waste,  committing,  terminates  lease,  S  1161. 

LANGUAGE,  instrument  in  foreign,  expert  may  testity, 
§  1863. 

LARCENY,  petit,  justice  has  Jurisdiction  of,  S  115. 

LAW:    See  Code;  Statutes. 

Binding  on  all  tribunals,  i  2103. 

Books  containing,  admissible  in  evidence,  S  1900. 

Ooncluslons  of,  erroneous,  vacation  of  Judgment,  ^  663. 

Conclusions  of:    See  Conclusions  of  Law;  Findings. 

Constitution  and  statutes,  §  1897. 

Foreign,  how  proved,  §  1901. 

Foreign  law,  or  laws  of  sister  state,  how  proved,  1 1902. 

How  authenticated,  i  1901. 

Issues  of,  i§  588-594.     See  Issues. 

Issues  of,  by  whom  tried,  §  592. 

Issue  of,  to  be  first  disposed  of,  ft  592. 

Oral  evidence  of  foreign  laws,  §  1902. 

Organic  law,  defined,  S  1897. 
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Pablic  and  private  statutes  defined,  $  1898. 

Questions  of,  for  court,  ^  2102. 

Questions  of,  what  are,  S  2102. 

RedtalB  In  statutes,  how  far  evidence,  f  190S. 

Bister  state,  of,  how  proved,  H  1900-1902. 

Statutes,  what  are,  S  1897. 

Unwritten,  defined,  §  1899. 

Unwritten,  of  another  state  or  county,  how  pro?«B» 

i  1902. 
Written  and  unwritten,  S  1896. 
Written  law  defined,  $  1896. 
Written,  where  contained,  §  1897. 

LAW  BOOK,  presumed  correct,  $  1900. 

LEASE:    See  Landlord  and  Tenant;  Rents. 
Agreement  for  longer  than  a  year,  ft  1973. 
Decedent's  estate,  of,  i§  1677,  1679. 
Term  not  exceeding  a  year,  writing  not  necessary, 
§  1971. 

LEASEHOLD,  when  subject  to  redemption  after  sale  on 
execution,  S  700. 
Execution,  sale  on,  of  lease  of  less  than  two  yean^ 
absolute,  i  700.    • 

LEGACY:    See  Wills,  IIL 

Contribution  among  legatees,  $  1564. 

Liability  for  debts,  §  1563. 

Need  not  be  paid  until  court  orders,  §  1646. 

Order  for  payment  of,  S  1651. 

Petition  for,  In  giving  bond,  t  1668. 

Probate  of  will,  legatee  may  petition  for,  §  1299. 

Specific,  how  far  exempt  from  liability  for  debts,  { 166S. 

LEGISLATURE.     Continuance  because  of  attendance  of 

party,  witness  or  attorney  on  legislature,  |  696. 

Extension  of  time  during  attendance,  §  1064. 

Impeachment,  §§  36-39.    See  Impeachment 

Proceedings  of,  how  proved,  §  1918. 

LEGITIMACY,  presumption  of,  §§  1962, 1968. 
LETTER  OF  ATTORNEY:    See  Power  of  Attorney. 
LETTERS.    If  letter  admitted,  answer  admissible,  {  1854. 
Presumption  that  letters  mailed  were  received,  f  19€i. 
LETTERS  PATENT:    See  Patent. 
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LIBEL,  answer,  f  461. 
Complaint,  $  460. 
Justification,  §  461. 
Limitation  of  action  for,  f  340. 
Mitigating  circumstances,  evidence  of,  |  461. 
Pleading  In  actions  for,  §§  460,  461. 
Undertaking  for  costs  In,  p.  778,  Stats. 

LIBRARY,  exempt  from  execution,  S  690. 

LICENSE,  attorney's,  §§  277-281. 

Jurisdiction  of  Justice's  court  of  suits  for  collection  atf 
§  103. 

LIEN:    See  Mechanics'  Liens. 

Action  to  foreclose,  on  realty,  where  brought,  S  392. 
Appeal  lies  from  Interlocutory  judgment  In  action  to 

redeem,  S  963. 
Attachment,  ceases  when  Judgment  stayed  on  appeal, 

S  671. 
Costs,  when  claim  for  wages  disputed,  f  1207. 
Death,  Judgment  after,  not  a  Hen,  S  669. 
Defendant's,  In  partition,  pleading,  §  758. 
Definition  of,  §  1180. 
Interlocutory  Judgment  In  action  to  redeem,  time  for, 

$  939. 
Judgment  In  another  county,   when   transcript  filed 

there,  f  674. 
Judgment,  when  begins  and  when  expires,  S  671. 
Judgment  after  death,  not  to  be  a,  S  669. 
Justice's  Judgment  a  lien  on  realty,  when,  S  900. 
Justice's  court,  action  to  enforce.  In,  §  113. 
Mechanic's,  $S  1183-1203.    See  Mechanics'  Liens. 
Priority  of  mechanic's,  §  1186. 
Realty,  action  to  enforce  Hen  against,  to  be  brought  in 

county  where  land  Is,  §  78. 
Redemption  from,  procedure,  §  705. 
Redemption  from,  note  of  record,  to  be  produced,  {  706. 
Redemptloner  must  pay,  what,  9§  702,  703. 
Sale  of  decedent's  Incumbered  land,  fiS  1569,  1570. 
Vessels,  on,  9  813. 
Wages,  for,   preferred  on  assignment  for  credlton^ 

f  1204. 
Wages,  notice  of  claim  for,  on  attachment,  S  120C, 
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Wages,  for,  attachment  or  execution,  claim  dispntedf 

§  1206. 
Wages,  for,  dispute  of  claim,  costs,  SS  1206,  1207. 
Wages,  for,  priority  against  estate  of  decedent,  $  1206. 
Wages,  notice  of  claim  for,  on  execution,  §  1206. 

LIFE  ESTATE,  disposition  of,  on  owner's  death,  f  1723. 
Action  to  terminate,  §  1728. 
,  Setting  off  in  partition,  S  770. 
Waste,  liability  of  tenant  for,  {  782. 

LIMITATION  OF  ACTION,  absence  from  state,  how  affects 
ranting  of  statute,  §  851. 

Accounts,  S  844. 

Acknowledgment  must  be  in  writing,  S  360. 

Action  already  commenced  not  affected  by  Btatatib 
§  862. 

Action  barred  before  code  takes  effect,  f  862. 

Action  barred  by  foreign  statute,  §  861. 

Action  barred,  not  affected  by  statute,  S  862. 

Action  can  only  be  commenced  within  times  pre- 
scribed in  codes,  §  812. 

Action  commenced  before  code  takes  effect,  f  862. 

"Action"  includes  special  proceeding,  S  368. 

Actions' other  than  for  recovery  of  realty,  limitations 
generally,  S  835. 

Administrators  or  executors,  actions  by  and  *e^«mrt, 
S  353. 

Administration,  time  for,  fixed  by  will,  continuation  gI^ 
S  1670. 

Aliens,  concerning,  S  854. 

Appeal,  time  for  taking,  f  939. 

Assault,  for,  §  340. 

Assessment,  action  to  recover  stock  sold  fbr,  (  841. 

Assessment  for  local  improvement,  contest  of^  |  849. 

Bail  bond,  8  840. 

Banks  for  deposit,  against,  S  848. 

Battery,  f  840. 

Burden  of  proving  action  is  barred,  f  46S« 

City,  action  against  for  damages  by  mob  or  riot,  (  840. 

Claim  and  delivery,  §  888. 
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Code,  actions  can  only  be  commenced  within  times 

prescribed  in,  f  812. 
Code,  effect  of,  on  existing  statute,  S  9. 
Conflict  of  laws,  S  361. 
Constable,  against,  §  339. 
Contest  of  probate,  8  1833. 
Contest  of  will  after  probate,  f  1327. 
Contract  executed  out  of  state,  f  839. 
Contract  executed  within  state,  S  837. 
Contract  not  founded  upon  instrument  in  writing,  f  889. 
Coroner,  against,  f  339. 
Corporation,  action  to  recover  stock  sold  for  deUnquent 

assessment,  §'341. 
County,  on  claim  against,  rejected  by  superviaors,  S  342. 
Current  account,  8  344. 
Damages  for  death,  §  889. 
Death,  for,  S  339. 
Death  of  party,  action  by  or  against  representatlye, 

H  353,  355. 
Death  of  party,  effect  of,  §§  353,  855. 
Decedent's  estate,  claims  against  barred,  not  to  be 

allowed,  $  1499. 
Decedent's  estate,  rejected  claim,  action  within  what 

.time  to  be  brought,  §  1498. 
Decedent's  estates,  time  in  which  claims  against  must 

be  presented,  S§  1493, 1496. 
Decedent's  estate,  vacancy  in  administration  not  in- 
cluded in  limitations,  S  1501. 
Decedent's  estate,  vacating  sale  of,  SS  1573,  1574. 
Deposits  in  bank,  §  348. 
Detinue,  of,  $  338. 

Directors,  for  penalty  or  forfeiture,  against,  {  359. 
Disabilities,  effect  of  two  or  more,  S  358. 
Disabilities  affecting  operation  of  statute,  §§  328,  352. 

1272,  1574,  1805,  1806. 
Disabilities,  injunction  staying  action,  effect  of,  f  866. 
Disabilities,  statutory  prohibition  of  action,  effect  of» 

8  356. 
Disabilities,  vacancy  in  administration,  $  1601. 
Disability  must  exist  when  action  accrues,  8  357. 
Entry  on  land,  within  what  time  must  be  made,  8  320. 
Escape,  of  action  for,  8  340. 
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Bscheated  estates,  time  within  which  claim  nuiy  be 

made  to,  §  1272. 
Bstate  of  decedent,  statute  does  not  nm  pending  ael' 

tlement  of,  S  1569. 
Bzecutlon,  time  to  issue,  §f  681,  686. 
SSzecution  from  Justice's  court*  time  to  lasiie^  |  ML 
Execution,  non-payment  of  money  collected  on,  §  SUl 
Execution  on  barred  Judgment,  S  686. 
Executor,  sales  by,  limitation  of  actions  to  set  asldtb 

8S  1573,  1574. 
Extension  of  time,  in  general,  S  1064. 
False  imprisonment,  for,  §  340. 
Foreign  statute,  bar  of,  §  361. ' 
Forfeiture,  for  S§  838,  340,  359. 
Fraud,  how  affects,  S§  338,  1578. 
Guardian's  bond,  on,  §  1805. 
Quardian's  sale,  order  for,  f  1790. 
Quardian's  sale,  recovery  of  property  a6ld,  |  180C. 
Imprisonment,  effect  on,  SS  328,  852. 
In  general,  S  812. 
Injunction  staying  commencement  of  action,  effect  o( 

§  856. 
Infant,  concerning,  H  352,  828,  1272. 
Insanity,  SS  328,  352. 
Judgments,  fi  336. 

Judgment  barred  by,  execution  on,  |  €86. 
Judgment  of  federal  court,  |  336. 
Landlord  and  tenant,  relation  o(  as  affecting;  |  S21 
Libel,  for,  §  340. 
Liens  on  vessels,  {  818. 
Loan  society,  against,  fi  348. 
Lunatic,  concerning,  §S  328,  862,  1272. 
Married  women,  §S  352,  1272. 
Mechanic's  lien,  time  of  continuance,  (  IISO. 
Mistake,  how  affects,  S  338. 
Mob  or  riot,  for,  against  municipality,  |  340. 
Mutual  account,  on,  §  344. 
Negligence,  damages  for  death  caused  by,  |  Sit. 
New  promise  must  be  in  writing,  S  360. 
Officer,  against,  S  389. 
Officer,  for  escape,  against,  Sf  389,  340. 
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Officer,  for  money  collected  upon  execution,  againatv 

S  339. 
Officer  for  seizing  goods  for  taxes,  against,  S  S^ 
Officer  in  relation  to  property  seized,  S  34L 
Officer  de  facto,  8  341. 
Open  account,  §344. 
Patent  to  land,  SS  316,  317. 
Patentee  of  state,  by,  S§  316,  317. 
Patentee  of  state,  by,  void  patent,  §  817. 
Penalty  for,  $S  338,  340,  359. 
Personal  actions,  limitations  in,  generally,  f  335. 
Personal  property,  action  for  detaining  or  injuring; 

8  338. 
Pleading  the  statute,  how  done,  8  458. 
Prisoner,  concerning,  §§  328,  352. 
Probate  of  nuncupative  will,  8  1344. 
Prohibition  of  action,  effect  of,  §  356. 
Qui  tam  action,  8  340. 

Real  property,  action  by  grantee  of  state,  8  816. 
Real  property,  action  by  state,  88  315,  317. 
Real  property,  actions  other  than  for  recovery  ot, 

limitations  generally,  8  335. 
Real  property,  action  to  redeem  mortgage,  88  346,  847. 
Real  property,  disabilities  excluded  from. time  to  com- 
mence actions,  8  328. 
Real  property,  entry  on,  action  must  be  brought  within 

one  year  thereafter,  8  320. 
Real  property,  entry  on,  must  be  made  within  five 

years,  8  320. 
Real  property,  mesne  profits  of,  8  336.. 
Real  property,  occupation  «deemed  under  legal  title 

unless  adverse,  8  321. 
Real  property,  occupation  under  written  instrument 

or  judgment,  when  adverse,  88  322,  323. 
Real  property,  payment  of  taxes,  8  325. 
Real  property,  possession  not  under  instrument  extends 

how  far,  8  324. 
Real  property,  possession  of  part,  whether  possession 

of  whole,  88  322,  323. 
Real  property,  possession,  presumption  as  to,  8  321. 
Real  property,  right  of  possession  not  affected  by 

descent  cast,  8  827. 
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Real  property,  seisin,  necessary  to  maintain  or  defend 

action,  {§  318,  819. 
Real  property,  seisin,  within  fiye  years,  |8  SIS,  S19. 
Real  property,  seisin,  rents,  f  319. 
Real  property,  trespass  on,  f  338. 
Real  property,  what  constitutes  adyerse 

under  claim  of  title  not  written,  S  826. 
Real  property,   what  constitutes  adverse 

under  written  instrument  or  judgment,  8  SSS. 
Redemption,  for,  $  846. 

Redemption,  when  two  or  more  mortgages,  |  S47. 
Relief  not  otherwise  provided  for,  §  848. 
Rents,  what  seisin  necessary  In  action  or  defenss 

arising  out  of,  8  819. 
Replevin,  in,  f  838. 
Retroactive,  statute  is  not,  S  862. 
Reversal  of  judgment,  effect  of,  855. 
Reversal,  on  appeal,  time  for  new  action,  (  866* 
Revival  of  debt,  S  860. 
Riot,  for,  S  840. 
Savings  bank,  against,  S  348. 
Seduction,  for,  S  840. 
Seisin,  within  five  years,  §§  818,  819. 
SherifT,  against,  §§  339,  340,  341. 
Sister  state,  limitation  laws  of,  S  361. 
Slander,  for,  S  340. 

Special  proceeding  included  under  "actfon,'*  |  S6S. 
State,  by,  for  penalty  or  forfeiture,  f  340. 
State,  by,  respecting  real  property,  $  816. 
State,  by,  respecting  real  property,  void  patent,  i  S17« 
State,  In  name  of,  o/for  benefit  of,  f  345. 
State,  on  contract  executed  out  of,  I  839. 
State,  on  contract  executed  within,  S  387. 
Statute,  liability  created  by,  S  338. 
Statutory  penalty  or  forfeiture,  $  840. 
Stock  sold  for  delinquent  assessment,  {  841. 
Stockholders  for  penalty  or  forfeiture,  against,  i  S6I. 
Summons,  for  Issue  and  return  of,  I  581. 
Taxes,  for  seizing  goods  for,  f  341. 
Time  within  which  an  act  is  to  be  done  may  be  Ci* 

tended,  i  1054. 
Trespass  on  land,  for,  (  838. 
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.  Trespass  to  personalty,  for,  8  838. 
Trover,  for,  §  338. 

Trust  company  for  deposit,  against,  {  848. 
Tnists,  Implied,  §  1972. 
Undertaking  In  criminal  action,  on,  f  840. 
Unwritten  obligation,  on,  §  339. 
War,  effect  of,  on  running  of  statute,  S  864. 
What  law  governs,  8  362. 
When  action  is  commenced,  f  350. 
Where  not  otherwise  specified,  S  343. 
Will  and  probate  contests,  §§  1827,  1338. 
Writing  executed  in  this  state,  S  337. 
Writing  executed  out  of  state,  8  339. 
Written  obligation  or  liabiUty,  8  387. 

LIS  PENDENS,  filing  of,  8  409. 

FiUng  of  in  suit  to  quiet  title,  8  749. 

PartiUon,  in,  8  755. 

PlaintifC  in  partition  to  record  notice  of,  8  755. 

LOAN  SOCIETY,  UmltaUon  of  acUons  against,  8  848. 

LOS  ANGELES  COUNTY.     Number  of  superior  Judges, 
8  66. 
Acts  increasing  number  of  superior  Judges  in,  p.  766, 
Stats. 

LOST,  papers,  how  supplied,  8  1045. 
Summons,  issuance  of  alias,  8  408. 
Vouchers,  proof  of  payment,  8  1631. 
Wills,  probate  of:   See  Wills,  XL 
Writing,  how  proved,  8  1855. 
Writings,  evidence  as  to,  §  1937. 

LOT,  mechanic's  lien  on,  8  1191. 

LOW-WATER  MARK,  boundary,  8  2077. 

LUNATIC:    See  Insane  Persons. 

MAIL,  notice  by,  time  for  when  served  by,  8  1005. 

MAIL  CARRIER,  exempt  from  jury  duty,  8  200. 

MAINTENANCE  of  children,  sole  trader  liable  for,  8  1820. 
Of  ward,  68  1757,  1770,  1779. 

MAGISTRATE,  contempt  by,  8  1209. 

Courts  open  any  day  to  exercise  power  of.  In  criminal 
action,  8  134. 
Code  Ciy.  Proc— 82. 
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MAJORITY.    Executors,  majority,  acts  of,  valid,  $  1355. 
May  act,  §  15. 
Service  of  mandamus  upon  majority  of  board,  {  109€w 

MALICIOUS   MISCHIEF,  justice's  court  has  jurisdictioa 
over,  §  115. 

MALICIOUS  PROSECUTION.    Joinder  of  actions.  §  427. 

MANDAMUS,  adverse  party  may  answer  under  oatia,  bow, 

S  1089. 
Alternative,  requisites  of,  and  what  to  states  ii  1087, 

1088. 
Alternative  or  peremptory,  f  1087. 
Alternative  will  issue,  if  no  notice,  §  1088* 
Answer,  countervailing  by  proof,  $  1091. 
Answer,  proceedings  if  none  made,  $  1094. 
Answer,  proceedings  if  raises  only  immaterial  Isbim^ 

§  1094. 
Answer,  proceedings  if  raises  only  question  of  law, 

§  1094. 
Appeals,  code  sections  relating  to,  apply  to,  {  1110. 
Chambers,  supreme  court  justice  not  to  grant  at,  §  Iff. 
Code  sections  which  apply  to,  I  1109. 
Costs,  §  1095. 

Costs  and  damages,  execution  may  issue  for,  |  1095. 
Damages,  S§  1090, 1095. 
Default,  writ  not  granted  by,  §  1088. 
Defined,  {  1084. 
Demurrer  to  answer,  {  1091. 
Disobedience  to,  punishment  for,  S  1097. 
Hearing,  f  1093. 

Hearing  may  be  at  any  time,  |  1108. 
In  what  cases  may  issue,  SS  1085, 1086. 
Judgment  for  applicant,  proceedings  on,  (  1095. 
Jury  trial,  S  1090. 

Jmy,  directing  assessment  of  damages  by,  f  10901 
Jmy,  order  for,  what  to  state,  {  1090. 
May  Issue  on  affidavit,  {  1086. 
New  trials,  code  sections  relating  to,  apply,  {  1110. 
New  trial,  motion  for,  where  made,  {  1092. 
Notice  of  application,  §  1088. 

Notice,  necessary  to  issue  of  peremptory  writ,  (  lOtt. 
Penalty  for  disobeying,  §  1097. 
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Peremptory,  requisites  of  and  what  to  state,  S  1087. 
Peremptory  or  alternative,  SS  1087,  1088. 
Peremptory,  to  be  issued  without  delay  on  Judgment 

for  applicant,  §  1095. 
Peremptory  will  not  issue,  if  no  notice,  S  1088. 
Postponement  in,  §  1090. 

Return  and  hearing  may  be  at  any  time,  {  1108. 
Return  of,  answer  of  adverse  party,  S  1089. 
Service  of  writ,  manner  of,  §  1096. 
Service  upon  majority  of  board,  effect  o^  S  1096. 
Superior  court  or  Judge  may  issue,  S  76. 
Supreme  court  may  issue,  S  61. 
Supreme  court  Justice  may  not   grant   at   cbambers^ 

§  165. 
To  whom  will  issue,  S  1085. 
Transmission  of  verdict  to  court  where  motion  pending. 

S  1093. 
Trial,  SS  1090-1095. 

Verdict  to  be  transmitted  to  court,  {  1098. 
What  courts  may  is&ue,  §§  51,  1085. 
When  may  issue,  SS  1085,  1086. 

MAP»  boundaries,  §  2077. 
Evidence,  as,  §1936. 

MARINERS:    See  Shipping. 

MARITIME  LAW:    See  Shipping. 

MARK,  included  in  signature  or  subscription,  (  17. 

Signature  by,  to  be  witnessed  by  two  persons,  S  17. 

MARRIAGE:    See  Divorce;  Husband  and  Wife;  Harried 
Woman. 
Affinity,  meaning  of,  {17. 
Agreement  of,  statute  of  frauds,  S  1973. 
Agreement  upon  consideration  of,  S  1973. 
Breach  of  promise,  private  sittings,  §  125. 
Declarations  of  decedent  relating  to,  §  1870. 
Quardlan's,  does  not  end  authority,  §  1751. 
Quardlanshlp  terminated  by  marriage  of  ward,  |  1763. 
Limitation  of  actions,  S§  328,  352. 
No  defense  in  action  of  unlawful  detainer,  |  1164. 
Presumption  of  from  cohabltalion,  S  19G3. 
Wards,  effect  of,  S  1802. 
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MARRIED  WOMAN:    See  Husband  and  Wife;  Marriage. 
Actions  by  or  against,  husband  when  to  be  Joined, 

I  370. 
Administratrix,  fi  1370. 

Escheated  estate,  limitation  of  action  to  recover,  1 1271. 
Executrix,  S  1352. 
Injunction  by,  undertaking,  f  629. 
Limitation  of  actions  in  cases  of,  i  362. 
May  defend  action  against  herself  and  hmtand,  i  STL 
May  sue  or  be  sued  alone,  when,  §  370. 
Bole  trader,  (S  181M821.    See  Sole  Trader. 
Unlawful  detainer,  coverture  no  defense,  S  1164. 
Unlawful  detainer,  execution,  enforcement  of,  §  1164. 
Wife  as  party,  husband  when  to  be  joined,  |  S70. 
Witness  against  husband,  i  188L 

MASCULINE  includes  feminine,  etc,  {  17. 

MASTER  AND  SERVANT.    Claims  for  wages  preferred  m 
assignment,  §  1204. 
Death  of  employer,  wages  a  preferred  claim,  6  1266. 
Relation  of,  disqualifies  referee,  8  641. 

MATERIAL  OBJECTS,  evidence,  fif  1827,  1964. 
Jury  may  be  taken  to  view  the  premises,  f  610. 

MAYOR,  judge  or  justice,  not  to  act  as,  in  cities  over  10^ 

000,  p.  763,  Stats. 
MECHANIC'S  LIEN,  abandonment  or  failure  of  coDtrBdar. 

effect  of,  S  1200. 
Acceptance  of  building,  §  1187. 
Action  on,  owner  may  deduct  amount  of  Judgment  and 

cosU,  S  1193. 
Action  on,  payment  withheld,  pending,  $  1193. 
Action  on,  recovery  by  owner  against  contractor,  |  Hit 
Action,  personal,  right  to  maintain  not  atfected  by« 

8  1197. 
Agent,  work  done  at  instance  of,  i  118S* 
Agent  of  owner,  who  held  to  be,  fi  1183. 
Alteration  of  contract,  effect  of,  S  1184. 
Appeal,  §  1199. 
Attorney's  fees,  8  1196. 
Bond  of  contractor,  action  on,  S  1208. 
Bond  of  contractor,  reQulsites  of,  %  1203* 
Bond,  terms  of,  S  1203. 
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Bond   of  contractor,    effect   of   noncompliance   with 
statute,  §  1203. 

Bond  of  contractor  to  be  filed,  S  1203. 

Bond,  failure  to  file,  effect  of,  {  1203. 

Cessation  of  work,  effect  of,  S  1187. 

City  and  town  lots,  on,  f  1191. 

Claim  of,  fees  for  recording,  f  1189. 

Claim  of,  requisites,  §  1187. 

Claim  of,  time  for  recording,  §  1187. 

Claim  of,  to  be  filed  In  recorder's  office,  |  1187. 

Claim  of,  to  be  recorded,  $  1189. 

Claims,  record  of,  index  of,  fi  1189. 

Completion  of  contract,  what  deemed  to  be,  S  1187. 

Consolidating  actions,,  {  1195. 

Contract,  requisites  of,  §  1183. 

Contract,  when  must  be  written,  {  1183. 

Contract  price,  mode  of  payment,  S  1184. 

Contract  price,  counterclaim  and  setoff,  |  1184. 

Contract  price,  time  of  payment,  f  1184. 

Contract  to  be  filed  in  county,  S  1188. 

Contractor's,  §  1183. 

Contractor,  measure  of  recovery  by,  S  1193. 

Contractor  to  defend  suits,  S  1193. 

Costs  of  suit,  S§  1193,  1195. 

Counterclaim  and  setoff,  $  1184. 

Extends  to  entire  contract  price,  when,  f  1183. 

Failure  or  abandonment  by  contractor,  effect  of,  f  1200. 

False  claims,  forfeiture,  i  1202. 

For  what  work  may  be  had,  f  1183. 

Forfeiture  of,  by  making  false  claims,  S  1202. 

Fraudulent  contract  between  owner  and  contractor, 
effect  on  Hens  of  others,  §  1202. 

Grading  street  or  lot,  for,  §  1191. 

Imperfections,  trivial,  S  1187. 

Improvements,  notice  that  one  Is  not  liable  for,  {  1192. 

Improving  city  lots,  for,  $  1191. 

Improvement  held  constructed  at  Instance  of  owner, 
|§  1192,  1202. 

Instance   of   owner,   Improvements   held   to  be   con- 
structed at,  S§  1192,  1202. 

Instance  of  owner,  what  work  deemed  done  at,  |  1188. 

Interest  in  land  subject  to,  §  1185. 
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Land  subject  to,  S  1185. 

LienB  of  others  not  to  be  impaired  by  ccmtractor  or 

owner,  f  1201. 
Lots,  city  lien  for  improving,  f  1191. 
Materials   not   subject   to   attachment  or   eiiecotinB, 

S  1196. 
Measure  of  recovery  by  contractor,  S  119S. 
Mining  claim,  on,  §  1183. 
New  trial,  §  1199. 
Notice  of  completion,  f  1187. 

Notice  of  completion,  effect  of  failure  to  record,  1 118T. 
Notice  of  completion,  fee  for  recording,  §  1187. 
Notice  that  not  responsible  for  improvements,  $  1193 
Notice  of  completion,  time  for  recording,  {  1187. 
Notice  of  owner,  to  contain  what,  8  1187. 
Notice  to  owner  of  labor  done,  duty  to  withhold  pir 

ment  from  contractor  and  others,  §  1184. 
Notice  to  owner  of  labor  done,  requisites  of,  $  1184 
Notice  to  owner  of  labor  done,  service  of,  {  1184. 
On  what  structures  may  be  had,  S  1183. 
Payment  withheld  pending  action  on  lien,  {  119S. 
Personal  action,  right  of  not  Impaired  by,  f  1197. 
Practice,  rules  of,  i  1198. 
Preference  of,  §  1186. 
Priority  of,  court  to  declare,  f  1194. 
Priority  over  other  liens  and  incumbrances,  i  HMk 
Property  subject  to,  SS  1133, 1185. 
Protection  of  owner,  S  1193. 
Rank  of,  court  to  declare,  S  1194. 
Recording  of  claims  of,  8  1189. 
Recording  of,  fees  for,  {  1189. 
Recovery  of  debt,  lien  does  not  impair  right  to  pi^ 

ceed  for,  S  1197. 
Rules  of  practice  governing,  |  1198. 
Sale  of  property,  application  of  proceeds,  (  1194. 
.  Several  properties,  on,  amount  due  from  each  to  bs 

designated,  f  1188. 
Several  properties,  on,  extent  ot  <  11S8, 
Time  of  continuance,  f  1190. 
Trivial  Imperfections,  8  1187. 
Waiver  of  claims,  i  1201. 
Who  enUtled  to.  SS  1183,  1191. 
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MEMORANDUM  of  attached  property,  {f  645,  549. 
Of  costs,  to  be  furnished,  $  1033. 
Of  costs,  on  appeal,  S  1084. 

MERGER  of  civil  and  criminal  remedies,  f  82. 

Written  Instrument,  merger  of  oral  negotiationi  la* 
S  1856. 

MESNE  PROFITS,  limitation  of  actions  for,  <  S36. 
METES  AND  BOUNDS,  description  by,  9  455. 
MILITARY  OFFICER  exempt  from  Jury  duty,  S  200. 
MINER,  what  property  of  exempt,  $  690. 
MINES.    Action  to  recover,  survey  of  tunnels,  shafts  and 
drifts,  S  742. 
Eminent  domain,  S  12ZB. 
Exemption  of  miner's  property,  i  690. 
Local  rules  govern  actions,  |  748. 
Mechanics'  liens  -on,  fi  1183. 

Mining  customs,  proof  of,  in  actions  concerning  min- 
ing claims,  §  748. 
Summary  sale  of  mines  belonging  to  decedent,  S8 1529- 

1533.    See  Estates  of  Decedents,  XIII,  8. 
Survey,  liability  for  injury  done  by,  S  743. 
Survey  of,  order  for  what  to  contain,  and  how  served* 

9  743. 
Use  of  public  land  for  mining,  effect  on  certiflcate, 
S  19^5. 

MINISTER,  affidavit,  may  take  in  foreign  country,  {  2014. 

Exempt  from  Jury  duty,   §   200. 
MINOR:     See  Infant 

MINUTES  of  proceedings  in  Justice's  court,  f  98. 
MISCONDUCT  OF  JURY,  new  trial  for,  S  657. 

MISDEMEANOR.    Failure  of  public  administrator  to  ao- 
count,  §  1744. 
Jurisdiction  of  Justices,  {  115. 
Number  of  trial  Jury,  i  194. 

MISJOINDER:     See  Parties;  Pleading. 

MISTAKE  as  ground  for  relief  from  default  Judgment  la 
Justice's  court,  f  859. 
In  pleading,  amendment  correcting,  S  473. 
Limitation  of  action,  how  aftected  by,  S§  338,  1678. 
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Parol  evidence  to  show,  in  writing,  (  1856. 

Relief  from,  §  1856. 

Relief  from  judgment  on  ground  of,  §  473. 

MOB,  limitation  of  action  against  municipality  f6r,  (  %4A, 

MONEY*  specified  kind  of,  in  judgments,  S  667. 

MONO  COUNTY,  acts  increasing  superior  Judges  In,  p^  76ib 
Btats. 

MONTH  means  calendar  month,  $  17. 

MONUMENT  as  evidence,  {  1870. 
As  landmark,  S  2077. 
Boundaries,  monuments  as,  §  2077. 

MORTGAGE,  adverse  possession,  f  346. 

Appeal  lies  from  interlocutory  judgment  in  action  to 

redeem,  S  363. 
Chattel,  foreclosure,  bond  on  appeal.  (  343. 
Conveyance,  mortgage  not  deemed  to  be  whatever  tti 

terms,  i  774. 
Decedent,  against,  need  not  be  presented,  {  1500. 
Decedent,  against,  effect  of  failure  to  present,  S  IMl 
Decedent,  against,  order  of  payment,  §S  1643,  1644. 
Decedent's  incumbered  land,  sale  of,  s§  1663,  1670. 
Decedent's  estate,  of,  §§  1677,  1578. 
Fees  in  to  be  fixed  by  court  in  all  cases,  p.  780,  Stata 
Foreclosure  of,  f S  726-729.    See  Foreclosure. 
B\>reclosure,  action  for  must  be  brought  where^  §  SSL 
Foreclosure,  appointment  of  receiver,  8  664. 
B\>reclosure  of  chattel,  bond  on  appeal.  8  948. 
Interloctory  judgment  in  action  to  redeem,  time  for 

appeal,  §  989. 
Limitation  of  action  to  redeem,  S  846. 
Limitation  of  action  to  redeem,  when  two  or  man 

mortgages,  8  347. 
Priority  of  mechanic's  lien,  8  1186. 
Purchase  money  in  partition,  mortgage  for,  8  777. 
Redemption  of  part  of  premises,  limitation  of  actloii^ 

8  347. 
Redemption,  note  of  record  to  be  produced,  §  7<NL 

MOTHER,  administration  by,  8  1365. 
Death  of  child,  may  sue  for,  8  876. 
Guardianship  by,  8  1751. 
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Injury  of  child,  may  sue  for,  S  876. 
Seduction,  may  sue  for,  §  375. 

See  Parent  and  Child. 
MOTIONS:     See  Order. 

Affidavit  may  be  used  on,  f  2009. 

Attachment,  to  discharge,  S§  556,  557. 

Defined,  8  1003. 

Informality,  refused  for,  second  application,  |  1S2. 

Injunction,  to  vacate  or  modify,  S  532. 

Judgment,  to  vacate,  S  668. 

Notice  of,  time  for,  when  served  by  mail,  f  1005. 

Notice  of,  time  to  be  given,  §  1005. 

Postpone  trial,  to,  for  absence  of  testimony,  %  595. 

Reference  ordered  on,  in  what  cases,  §  639. 

Special  proceeding,  in,  defined,  {  1064. 

Transfer  of  motion  to  another  judge,  {  1006. 

Where  to  be  made,  §  1004. 

MULTIPLICITY  OF  8U1TS,  injuncUon  to  prevent,  S  526. 

MUNICIPAL   CORPORATION,   acUon   by,   transfer  of  to 
another  county,  §  394. 

Bond,  need  not  give  in  action,  S  1058. 

Condemning  lands  of,  under  eminent  domain,  S  1240. 

Cutting  or  injuring  trees  in,  damages  for,  §'  733. 

Injunction  by,  undertaking  not  required,  §  529. 

Limitation  of  action  to  contest  local  assessment,  {  349. 

limitation  of  action  against,  for  damages  by  mob  or 
riot,  i  340. 

Mechanic's  liens  on  city  lots,  §  1191. 

Ordinance,  how  pleaded  in  police  court,  f  929. 

Partition  of  property  included  in  site  of,  f  768. 

Partition  proceedings  affecting  streets,  8  763. 

Right  to  take  property  for  street  not  lUECected  by  codOp 
S  1263. 

Service  of  summons  on,  {  411. 

Venue  of  actions  against,  §  394. 
MUNICIPAL  COURT  OF  APPEALS.    Transfer  of  books, 

papers  and  actions  to  superior  court,  S  79. 
MUNICIPAL  CRIMINAL  COURT.    Transfer  of  books,  pa- 
pers and  actions  to  superior  court,  §  79. 
NAME»  annual  return  of  changes  of  names  to  be  made  to 
secretary  of  state,  f  1279. 
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Banking  corporation  not  to  use  name  of  friendly  ao- 
ciety,  S  1276. 

Change,  Jurisdiction  to,  (  1275. 

Cliange  of,  application  for,  how  made,  (  127$. 

Change  o^  application  for,  hearing,  (  1278. 

Change  of,  application  for,  what  to  contain,  (  1276. 

Change  of,  application  for,  who  may  make,  i  1276. 

Change  of,  corporate,  petition  for,  $  1276. 

Change  of,  minors,  who  to  apply  for,  f  1276. 

Change  of,  objections  to,  $  1278. 

Change  of,  petition  for,  \  1276. 

Change  of,  petition  for,  posting  of,  (  1277. 

Change  of,  petition  for,  publication  of,  1 1277. 

Ohange  of,  proceedings,  S  1276. 

Change  of,  proof  of  publication  of  petition,  f  127T. 

Changes  of,  returns  of  to  be  published,  |  127d« 

Complaint  must  contain,  $  426. 

Corporate,  change  of,  S  1276. 

Fictitious,  suing  party  by,  S  474. 

Presumption  of  identity  from  identity  of  name,  |  IM. 

Publication  of  changes  of,  S  1279. 

Summons  must  contain,  $  407. 

Verdict,  each  Juror's  must  be  entered,  |  €28. 
NATIONAL  GUARD,  members  of,  exempt  from  Jury  doty. 

§  200. 
NATURALIZATION,  sui^rior  courts  have  power  oC  f  7C 
NAVIGABLE  WATERS  as  boundaries,  (  2077. 
NE  EXEAT  abolished,  (  478. 
NEGLIGENCE  causing  death,  who  may  sue  for,  SS  S7€,S77. 

Damages  for  death,  $  877. 

BSxcusable,  as  ground  for  relief  from  default  in  lat- 
tice's court,  I  859. 

Limitation  of  action  for  damages  for  death  caused  hj, 
§  339. 

Relief  from  Judgment  on  ground  of  excusable,  f  473- 
See  Death;  Wrongful  Death. 
NEGOTIABLE  INSTRUMENT,  dishonor,  notice  of,  f  isex 

Indorsement,    presumption,    as    to   time    of    makina, 
9 1963. 

Joinder  of  parties  in  suits  respecting,  (  883. 

Notice  of  protest,  what  importa,  S  1865. 
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Presumption  as  to  time  and  place  of  indorsement, 
S  1963. 

Presumption  of  consideration,  (  1963. 

Setoft,  S  440. 

Several  actions  on,  costs  and  disbursements  In  case  of, 
S  1023. 

Transfer  of,  not  effected  by  setoff,  |  868. 
NEUTER  Included  in  masculine,  §  17. 
NEWLY  DISCOVERED  EVIDENCE,  new  trial.  |  657. 
NEW  MATTER,  answer  may  contain,  §  437. 

Answer,  in,  deemed  controverted,  $  462. 

In  answer,  deenled  denied,  $  462. 
NEW  PROMISE,  effect  on  limitation,  §  860. 
NEWSPAPER.    Proof  of  publication  of  summons,  |  415. 

Publication  in,  how  proved,  $  2010. 
NEW  TRIAL,  accident  or  surprise,  for,  S  667. 

Appeal  from  order  granting  or  refusing,  papers  to  be 
used  on,  S  952. 

Appeal  from  order  respecting,  time  for,  §  989. 

Appeal  lies  from  order  denying  or  granting,  $  968. 

Application  for,  when  may  be  made  on  bill  of  excep- 
tions, S  658. 

Application  for,  when  may  be  made  on  minutes  of 
court,  S  658. 

Application  for,  when  must  be  made  on  affidavit,  9  668. 

Bill  of  exceptions  on  motion  for,  may  be  used  on  ap- 
peal, S  950. 

By  order  of  court,  S  662. 

Chance  verdict,  S  657. 

Costs  of  appeal,  S  1027. 

Court  may  order,  without  application  of  parties,  when, 
S  662. 

Defined,  §  656. 

Disregard  of  evidence,  for,  $  662. 

Disregard  of  instructions,  for,  $  662. 

Distribution  of  decedent's  estate,  $  1664. 

Eminent  domain,  $  1257. 

Bminent  domain,  costs  on,  |  1254. 

Error  in  law,  for,  S  657. 

Evidence,  for  disregarding,  §  662. 

Evidence,  for  insufficient,  §  657. 
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Byidence»  for  newly  discovered,  |  657. 

Excessive  damages,  for,  $  657. 

Forcible  entry,  provisions  relating  to  apply,  1 1118. 

Grounds  for,  S§  657,  662. 

Hearing  of  motion,  practice  on,  (  660. 

Hearing  of  motion,  reference  to  report  of  reporter  or 

transcript  thereof,  $  660. 
Hearing  of  motion,  reference  to  the  evidence,  orderii 

and  pleadings,  §  660. 
Hearing  of  motion,  time  for,  9  660. 
Heirship,  provisions  apply  in  proceedings  to  detennineb 

S  1664. 
Instructions,  for  disregarding,  S  662. 
Instructions,  for  misconception  of,  f  662. 
Irregularity  of  proceedings,  §  657. 
Jury,  for  misconduct  of,  S  657. 
Mandamus,  new  trials  In,  $  1109. 
Mandamus,  motion  for,  where  made,  (  1092. 
Mechanics'  liens,  in  cases  involving,  I  1199. 
Misconduct  of  Jury,  for,  $  657. 
Misconduct  of  jury,  how  may  be  proved,  f  657. 
Motion  for,  to  be  based  on  what  papers,  $  658. 
Motion  for,  when  denied  for  defective  notice  of  iaten- 

tion,  §  659. 
Notice  of  intention,  defective,  motion  denied  tar,  |  €S9. 
Notice  of  intention,  service  on  adverse  party,  i  659. 
Notice  of  intention,  time  for  filing,  S  659. 
Notice  of  Intention,  what  to  contain,  $  659. 
Notice,  when  motion  Is  to  be  made  on  insufficiency  of 

evidence,  S  659. 
Notice,  when  motion  is  to  be  made  on  errors  of  law, 

I  659. 
Notice,  when  motion  is  to  be  made  on  minutes  of  court, 

§  659. 
Order  of,  review  of  on  appeal,  9  662. 
Passion  or  prejudice,  for,  §  662. 
Probate  orders  and  decrees,  provisions  relating  to  new 

trials  apply,  S§  1714.  1717. 
Procedure,  when  motion  is  to  be  made  on  affidavits; 

S  659. 
Procedure,  when  motion  is  to  be  made  on  bill  of  ex* 

ception8,*§  659. 
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Procedure,  where  motion  is  made  on  statement  of  case, 
S  659. 

Procedure,  where  motion  on  ground  of  errors  of  law, 
(  659. 

Procedure,  where  motion  on  ground  of  insufiOiciency  of 
evidence,  S  659. 

Prohibition,  new  trial  in,  (  1109. 

Review,  new  trial  in,  $  1109. 

Statement  on  appeal:     See  Statement 

Statement  settled  after  motion  for,  may  be  used  on  ap- 
peal, (  950. 

Verdict,  chance,  S  657. 

Verdict,  prevention  of,  new  trial  in  case  of,  (  616. 

Writs,  what  code  sections  apply  to,  I  1110. 

When  may  be  granted,  $  657. 

When  verdict  prevented,  $  616. 

NONJUDICIAL  DAY:*   See  Holidays. 

NONRESIDENT,  administrator,  as,  §  1869. 

Agent  for,  in  distribution  proceedings,  (|  1691-1696. 

Attachment  of,  $  537. 

Contempt,  §  1015. 

Ck>rporation,  security  for  costs,  (§  1036,  1037. 

Costs,  security  for,  $  1036. 

Default  Judgment  against,  9  585. 

Distribution  of  estate  of,  S  1667. 

Bstate  of,  probate  jurisdiction  over,  9  1295. 

Guardians,  §§  1793-1799.    See  Guardian. 

Limitation,  time  to  claim  escheated  estate,  9  1272. 

Partition  aftecting,  §9  757,  762,  788,  789. 

Place  of  trial  of  action  against,  9  395. 

Pleadings  of,  by  whom  and  how  verified,  9  ^46. 

Publication  of  summons,  99  412,  413,  757.. 

Service  on,  manner  of,  9  1015. 

Subpoenas,  9  1015. 

Wards,  99  1793-1799. 

Ward:     See  Guardians. 

NONSUIT*  consent  of  party,  on,  9  581. 
Grounds  for,  9  581. 

Merits,  in  what  cases  Judgments  to  be  on,  9  582. 
On  failure  of  party  to  appear,  9  581. 

Code  civ.  Proc— 83. 
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On  failure  to  prove  case  for  Jury,  S  5Kli 

On  plaintiff  abandoning  action,  |  581. 

When  may  be  entered,  |  581. 
NOTARY,  affidavit  in  another  state,  may  take^  |  SQIS. 

Affidavit,  may  take,  I  2012. 

Deposition,  may  take,  9  2031. 

Oaths,  etc,  may  administer,  9  2093. 

Seals,  records  and  furniture  exempt,  f  690. 
NOTICE:    See  subject  in  question. 

Adverse  party,  to  produce  writing  in  evidence,  f  1933.i 

Appeal,  of,  9  940. 

Appeal  to  superior  court,  of,  9  974. 

Appearance  dispenses  with  proof  at,  9  1806. 

Attached  property,  of  sale  of,  99  ^48,  560. 

Attached  vessel,  of  sale  of,  9  824. 

Attorney,  of  change  of,  9  285. 

Attorney,  substitution  of,  notice  of,  9  286. 

Bill  of  exceptions,  in  settling,  9  6*50. 

Calendar,  restoring  causes  to,  on,  9  593. 

Constructive,  lis  pendens,  9  409. 

Construed  according  to  ordinary  acceptance  of  termi^ 
9  1865. 

Contempt  proceedings,  to  show  cause,  9  1212. 

Contribution,  of  claim  for,  9  709. 

Corporation,  of  dissolution  of,  9  1280. 

Corporation,  dissolution  of,  notice  of  hearing;  I  1281 

Death  or  change  of  attorney,  of,  9  286. 

Death,  notice  ot  giving  to  public  administrator,  i  1721 

Decedent's  estate,  of  postponing  sale  of,  i  155& 

Decedent's  creditors,  to,  9  1490. 

Decedent's  realty,  of  sale  of,  99  1647,  1649. 

Defective  title,  with,  when  vaUd,  9  1046. 

Distribution  proceedings,  of,  9  1664. 

Execution  sale,  of,  9  692. 

Execution  sale,  selling  without  notice,  9  693. 

Execution  sale,  of,  liability  for  defacing  or  taking  down, 
9  693. 

Form  of,  9  1010. 

Hearing,  notice  of,  9  594. 

Imprisonment,  of  application  for  discharge  from,  9  1141 

Injunction,  dissolution,  notice  of  motion,  9  532. 
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Letters  of  administration,  of  application  for,  $  1373. 

Llenholders,  to,  to  appear  before  referee  in  partition. 
S  762. 

Lis  pendens,  (  409. 

Mall,  service  by,  time  for,  (  1005. 

Mandamus,  of  application  for,  §  1088. 

Mechanic's  lien,  to  owner,  of  work  done,  |  1184. 

Motion,  of,  time  for,  §  1005. 

Must  be  given  defendant  of  all  proceedings,  after  ap- 
pearance, §  1014. 

Need  not  be  given  defendant  of  proceedings,  if  fails  to 
appear,  S  1014. 

Negotiable  instrument,  notice  of  dishonor,  construc- 
tion of,  §  IS  65. 

New  trial,  of  intention  to  move  for,  (  659. 

Non-resident  guardian,  removal  of  property  by,  notice 
of,  (  1798. 

Non-residents,  notices  upon  whom  served,  9  1015. 

Orders  made  without,  how  vacated  or  modified,  (  937. 

Partition,  of,  §  755. 

Partition  sale,  of,  $  775. 

Perpetuating  testimony,  notice,  (  2084. 

Prisoner,  application  for  discharge,  notice  of,  S  1145* 

Probate,  of  petition  for,  §  1803. 

Recorded  probate  decree  or  order  as,  |  1706. 

Redemption  from  execution,  of,  §  703. 

Requisites,  of,  S  1010. 

Service  of,  §fi  1011-1017.    See  Service. 

Served,  how,  fi§  1010,  1011. 

Service  of,  time  for,  §  1005. 

Service,  time  for,  extension  of,  (  1054. 

Sole  trader,  notice  of  application  to  become,  S  1812. 

Surety,  notice  of  entry  of  Judgment  against,  S  1055. 

Tenant  holding  over,  to,  and  service  thereof,  fi$  1161, 
1162. 

Title,  want  of,  effect  of,  §  1046. 

Trial,  of,  fi  594. 

Trial,  of,  when  cause  transferred  to  another  Justice's 
court,  S  836. 

Writ  of  review,  of  application  for,  (  10G9. 

Written,  must  be,  §  1010. 
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NUISANCE,  abating,  fi  731. 

Action  for,  who  may  bring,  |  781. 

Damages  for,  9  781. 

Defined.  (  731. 

Enjoining,  §  731. 

Jurisdiction  of  superior  court,  (  76. 

Jurisdiction,  supreme  court,  fi  52. 

NUMBER,  singular  or  plural  words  in  code,  |  17. 
NUMBERS  may  be  expressed  by  figures  or  numerals,  |  IK 

NUMERALS,  use  of,  $  186. 

NUNCUPATIVE  WILL:     See  Wills,  Y. 
In  general,  §§  1344,  1345. 

OATH,  affirmation,  form  of,  §  2097. 
Affirmation  in  place  of,  §  2097. 
Appraiser's,  S§  1445,  1449. 
Arbitrator's,  S  1285. 
Attorney's,  S  278. 

Attorney  acting  as  Judge  pro  tempore,  oath  of;,  f  72. 
Commissioner  or  elisor's,  to  sell  incuijibered  iiroperty, 

S  726. 
Corporations,  bow  taken,  S  1348. 
Deputy  Justice's  clerk,  authority  of,  to  adminiBter.  I  8C 
Executor  or  administrator's,  $  1387. 
Form  of,  fi§  2094,  2095,  2096. 
Includes  what,  fi  17. 
Juror's,  S  604. 
Justices'  clerk's,  §  86. 
Phonographic  reporter's,  {  272. 
Power  of  court  to  administer,  9  128. 
Power  of  Judicial  officer  to  administer,  |  177* 
Prisoner's,  on  his  discharge,  |  1148. 
Public  administrator's,  $  1727. 
Public  administrator  may  administer,  (  174S. 
Receiver's,  §  567. 
Sole  trader's,  fi  1818. 
Special  administrator's,  |  1414. 
Who  may  administer,  $  2098. 
Witness',  §S  2094,  2097. 
Witness',  affirmation  in  place  of,  |  2097. 
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OBJECTIONS,  waived  if  not  taken  by  demurrer  or  answer, 
§  434. 
In  practice,  when  taken  by  demurrer  or  answer,  |  433. 
May  be  taken  to  dissolution  of  corporation,  §  1231. 
To  appointment  of  referee,  how  tried,  $  642. 
To  granting  letters  of  administration,  when  filed,  S  1851. 

OBLIGATION  arises  from  contract  or  operation  of  law»  %  26. 
Definition,  fi  26. 

OFFER  TO  COMPROMISE  admits  nothing,  $  2078. 
Generally,  S  997. 
In  Justice's  court,  §  895. 
Proceedings  on,  9  997. 

OFFICE.  Appeal  from  Judgment  that  one  Is  usurping  of- 
fice does  not  stay,  §  949. 

Mandamus  lies  to  compel  admission  to,  (  1085. 

Repeal,  by  code,  S  7. 

Tenure,  how  code  affects,  (  6. 

Usurpation  of,  §§  802-810.    See  Usurpation  of  Office. 

Vacancy,  when  election  annulled,  §  1127. 

Vacancy  in  office  of  supreme  court,  §  42. 

Vacancy  in,  of  Justice,  supervisors  to  fill,  (  111. 

Vacancy  in  office  of  superior  Judge,  §  70. 

Vacancy  in  office  of  Judge  does  not  affect  proceedings, 
§  184. 

OFFICER,  arresting  witness,  liability  of,  $  2069. 
Assuming  to  be,  a  Contempt,  §  1209. 
Authority  of  majority,  §  15. 
Bailiffs  of  supreme  court,  §§  265,  266. 
Bond,  need  not  give  in  action  in  official  capacity,  §  1058. 
Custodian  of  public  writing  bound  to  give  certified 

copies,  §  1893. 
De  facto,  limitation  of  action  against,  fi  341. 
Disobedience  of  process  order  or  Judgment,  a  contempt, 

§  1209. 
Bntries  by,  as  evidence,  S§  1920, 1926. 
Exempt  from  Jury  duty,  fi  200. 
Impeachment,  §§  36-39.    See  Impeachment. 
Joint  authority,  majority  may  act,  §  15. 
Judgment  against,  conclusive  against  sureties,  when, 

ft  1055. 
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Judgment  against,  how  enforced,  I  710. 

Judicial,  affidavits,  etc.,  taking,  §  179. 

Judicial,  contempt,  power  in  cases  of,  9(  178, 1209. 

Judicial,  controlling  power  of  courts  over,  i  12S. 

Judicial,  exempt  from  Juries,  (  200. 

Judicial  notice  of  public  and  private  official  acta,  f  1878b 
'Judicial,  powers,  etc^  of,  9  176. 

Judicial,  to  have  no  partner  practicing  law,  |  171. 

Limitation  of  actions  against,  99  839,  341. 

Limitation  of  action  against  for  escape  of  priaomer, 
fi  340. 

Majority  may  act,  9  15. 

Ministerial,  91  128,  262.  , 

Misbehavior^  when  contempt,  9  1209. 

Oaths,  who  authorized  to  administer,  9  2098. 

Presumed  regularly  appointed,  9  1963. 

Presumption  of  performance  of  official  duty,  |  1963. 

Replevin,  not  bound  by  affidavit  of  value  in,  w1imi» 
9  473. 

BMcretaries  of  supreme  court,  99  265,  266. 

Service  of  mandamus  upon  majority  of  board,  effect  o( 
9  1096. 

Supreme  court,  of,  99  262,  265,  266. 

Supreme  court,  of,  traveling  expenses,  I  47 

Usurpation  of  office,  99  802-810.     See  UsurpatiOB  of 
Office. 

Venue  of  actions  against,  9  893. 

Verification  of  pleading,  when  officer  a  part7«  I  446. 

Witness,  as,  9  1881. 
OFFICIAL  REPORTER:     See  Phonographic  Reporter. 
OIL  PIPE  LINE,  eminent  domain.  9  1238. 
OLOGRAPHIC  WILLS,  how  proved,  9  1309. 
OPINIONS  of  supreme  court  to  be  in  writing,  |  49. 
ORAL  EXAMINATION  defined,  9  2006. 
ORDER:     See  Motion. 

Amend,  power  of  court  to,  9  128. 

Appeal  lies  from  special  orders  after  final  JndgmeBl^ 
9  963. 

Appeal  from,  time  for,  9  039. 

Arrest,  §§  478-504.    See  Arrest  and  Ball. 

Conclusiveness  of,  99  1909,  1962. 
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Condemnation,  of.  In  eminent  domain,  |  1253. 

Deemed  excepted  to,  (  647. 

Defined,  §§  1003,  1064. 

Disobedience  of,  a  contempt,  (  1209. 

Escheat  proceedings,  to  appear  in,  §  1269.  I 

Former,  evidence  of,  S  1962.  i 

Former,  to  be  pleaded,  when,  §  1962.  j 

Inadvertence,  relief  from,  9  473. 


-    Injunction,  to  show  cause  why  should  not  issue,  (  530. 

Inspection  of  writings,  for,  §  1000. 

Jurisdiction  of  Justice's  court  over  violation,  §  103. 

Out  of  court  and  without  notice,  how  vacated  or  modi- 
fied, fi  937. 

Payment  of  money,  for,  enforced  by  execution,  §  1007. 

Power  of  Judges  to  grant  and  hear,  at  chambers,  $§  165» 
166. 

Power  of  Judicial  officers  to  compel  obedience  to,  ( 177. 

Probate  court,  form  of,  in  general,  §  1704. 

Quo  warranto,  for  arrest  of  defendant  in,  §  804. 

Removal  of  attorney  for  disobeying,  §  2S7. 

Repeated  application,  when  a  contempt,  §  183. 

Repeated  application  for,  prohibited,  §|  182, 183. 

Reviewed,  how,  §  936. 

Revocation  of  order  refused  by  another  Judge,  (  138. 

Special  proceedings,  in,  §  1064. 

Surprise,  relief  from,  §  473. 

Survey,  for,  §§  742,  743. 

Special  proceeding,  in,  defined,  §  1064. 

Survey  of  land,  order  for  in  ejectment,  §|  742,  743. 

Telegraph,  service  by,  §  1017. 

Transfer  of  order  to  show  cause,  S  1006. 

Where  may  be  made,  §  1004. 
ORDINANCE,  how  pleaded  in  police  court,  (  929. 

Violation  of,  trial  when  by  court  and  when  by  Jury* 
8  932. 
OWELTY  of  partition,  (  1681. 
PAPERS,  lost,  how  supplied,  9  1045. 

Service  of,  §§  101M017.    See  Service. 

To  be  furnished  by  appellant  on  appeal,  9  950. 

What  may  be  taken  by  Jury  on  retiring,  §  bl2. 

With  defective  title,  when  valid,  $  1046. 
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PARENT  AND  CHSLD,  parent  may  sue  for  death  of  misor, 

§  376. 
Parent  may  sue  whom  for  death  or  Injury  of  xnlnar, 

§  376. 
Seduction  of  daughter,  parent  may  sue  for,  |  S75. 

PAROL  EVIDENCE,  to  vary  writing  inadmissible^  i  18&6. 
To  explain  latent  ambiguity,  $  1856. 
When  admissible  to  explain  writing,  (  185& 

PARTICULARS,  bill  of,  fi|  454,  853. 

PARTIES,  abate,  transfer  of  interest  does  not  cause  aedoa 

to,  §  385. 
Abatement  by  death,  etc.,  (  385. 
Absence  of,  order  made  during,  deemed  excepted  tD» 

fi  647. 
Absence  of,  postponement  of  trial  for,  i  596. 
Action  to  be  in  name  of  party  in  interest*  fi  367. 
Adding,  S§  389,  473. 
Additional,  how  brought  in,  §  389. 
Administrator,  as,  §§  369,  1586. 
Administrator  or  executor  may  sue  without  jolnlaff 

beneficiary,  $  369. 
Adverse  claim,  action  to  determine,  S§  380,  381,  733. 
Amended  and  supplemental  pleadings  to  briAg  in  neceS' 

sary,  §  389. 
Amendment  changing,  §  473. 
Application  to  be  made  party  by  interested  penoe, 

S  389. 
As  witness,  {  1879. 

Assignment  of  chose  not  to  prejudice  defense,  I  Stt 
Associates  may  be  sued  by  name  of  association.  |  SSL 
Beneficiaries  need  not  be  Joined  when,  S  369. 
Character,  good,  admissibility  of  evidence  of,  S  -05S. 
Claimants  under  common  source  of  title  may  imife^ 

9  381. 
Cloud  on  title,  suit  to  remove,  |  381. 
Contempt  by,  (  1209. 
Coparceners,  §fi  381,  384. 
Cotenants,  9§  381,  384. 

Cotenants  may  sue  or  defend  Jointly  or  seventy,  |  SS4 
Cotenants,  part  may  sue  or  defend  for  all,  if  381,  SS4 
Court  may  order  in  other,  when,  |  389. 
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Death  of,  when  not  to  abate  action,  §  885. 

Death  or  disability  of  party,  effect  of,  S  385* 

Defect  of,  demurrer  for,  S  430. 

Defendant,  definition  of,  $9  808,  1063. 

Defendant,  substitution  for,  fi  386. 

Defendants,  those  united  in  interest  to  be  Joined  ai^ 

S  382. 
Definition  of  plaintiff  and  defendant,  S§  808,  1063. 
Defendants,  who  may  be  Joined  as,  $  379. 
Defendant  in  action  against  vessel,  $  814. 
Defendant  in  action  to  determine  adverse  claims  to 

realty,  §  380. 
Defense  by  one,  for  benefit  of  all,  9  882. 
Designated  as  plaintiff  and  defendant,  §  308. 
Designated  how,  in  special  proceeding,  fi  1063. 
Disability  of,  when  not  to  abate  action,  S  384. 
Distribution  of  decedent's  estate,  in,  §  1664. 
Ejectment,  in,  summons  to  unknown,  §§  750,  761« 
Eminent  domain,  in,  §§  1244,  1246. 
Escheat  proceedings,  in,  §  1271. 
Estopped,  who  are,  9§  ld08,  1910. 
Executors  as,  §  369. 

ISxecutors,  what,  need  not  be  made,  9  1587. 
Fictitious  name,  wben  party  may  be  sued  by,  9  474. 
Foreclosure,  to,  who  need  not  be  made,  9  726. 
Forcible  entry  and  detainer,  in,  99  1164,  1165. 
Guardian  ad  litem,  how  appointed,  9  873. 
Heirs  may  sue  for  wrongful  death,  9  377. 
Husband  and  wife,  99  370,  371. 
Incompetent,  to  appear  by  guardian,  9  372* 
Infant,  to  appear  by  guardian,  9  372. 
Insane,  to  appear  by  guardian,  9  372. 
Insurers  in  separate  policies  may  be  Joined,  9  383. 
Interest  in,  when  to  Join,  9  382. 
Interpleader,  when  and  how  maintained,  9  386. 
Intervention,  how  and  when  effected,  9  387. 
Intervention,  who  may  intervene,  9  387. 
Joinder  of,  in  suits  respecting  negotiable  instruments, 

9  383. 
Joinder  of  those  In  interest,  9  382. 
Joinder  of  those  severally  liable  upon  same  obligation, 

9  383. 
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Joinder,  sureties,  §  883. 

Joint  contracts:     See  Joint  Contracts. 

Joint  debtors,  after  Jadgment,  |  989. 

Joint  tenants,  (§  381,  384. 

Judge  or  Justice  who  is,  disqualified,  f  170. 

Judgment  against  one,  action  to  proceed  against  offaer% 

S  679. 
Judgment  may  be  for  or  against  one  or  more  of  Hm^ 

§  578. 
Justice's  court,  in,  appear  in  person,  or  by  attorney, 

$842. 
Landlord,  Joinder  of,  as  defendant,  9  379. 
Legislature,  extension  of  time  during  attendance  oa^ 

§  1054. 
Harried  woman  as  party,  husband  when  to  be  Joined, 

§  870. 
Uarried  woman  may  defend  suit  against  heraelf  and 

husband,  S  371. 
Misjoinder,  demurrer  for,  9  430. 
Negotiable  instruments,  Joinder  in  suits  on«  fi  88S. 
New,  bringing  in,  9  389. 
Nonjoinder,  demurrer  for,  9  430. 
Nonsuit,  9  581. 

One  may  sue  or  defend  for  all  when,  9  382. 
Other,  court  may  order  in,  9  389. 
Parent  may  sue  for  injury  or  death  of  child,  I  376. 
Parent  may  sue  for  seduction  of  daughter,  §  376. 
Parent  may  sue  whom  for  death  or  injury  of  tbDi, 

9  376. 
Partition,  in:     See  Partition. 
PlainUff,  definition  of,  99  308,  1063. 
Plaintiffs,  those  united  in  interest  to  be  joined  as,  i  381 
Plaintiffs,  who  may  be  Joined  as,  9  378. 
Production  of  books  and  papers,  9  1000. 
Quieting  tiUe,  in,  9  738. 
Quo  warranto,  in,  99  303,  808. 
Real  party  in  interest  to  sue,  9  867. 
Record  of  court,  parties  cannot  contradict,  1 18S7. 
Representative,  substitution  of,  9  385. 
Representative  may  sue  for  wrongful  death,  9  377. 
Same,  when  dtemed,  9  1910. 
Service  on,  manner  of.  §9  1010,  lOlL 
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Special  proceedings,  in,  I  1063. 

Striking  out,  §  473. 

Substitution  of,  §§  385/386. 

Substitution  ot  successors  in  interest,  (  886* 

Substitution,  where  party  Interpleads,  fi  887. 

Suit  by  one,  for  benefit  of  all,  §  382. 

Sureties,  joinder  of,  in  suit  on  obligation,  (  383. 

Tenants  in  common,  §§  381,  884. 

Tenants  in  severalty,  §  381. 

Transfer  of  action  does  not  abate  it,  (  385. 

Transfer  of  interest,  action  does  not  abate,  t  885. 

Trust,  suit  to  establish,  $  381. 

Trustee  may  sue  without  beneficiary,  (  869. 

Trustee  of  express  trust,  who  is,  fi  869. 

Trustee  of   express   trust  may   sue   without  Joining 

beneficiary,  $  369. 
Unknown,  fictitious  name,  S  474. 
Unknown,  in  suit  to  Quiet  title,  summons  to,  §(  750,  751. 
Unmarried   female  may  recover  for  own  seduction, 

S  374. 
Vessel,  defendant  In  action  against,  §  814. 
When  one  or  more  may  sue  or  defend  for  all,  t  882. 

PARTITION.    Abstract  of  title,  §  799. 

Abstract  of  title,  by  whom  made,  §  800. 

Abstract  of  title,  correction  of,  §  800. 

Abstract  of  title,  custody  of,  §  799. 

Abstract  of  title,  expense  of,  §  799. 

Abstract  of  title,  how  verified,  §  800. 

Abstract  of  title,  keeping  for  inspection,  |  799. 

Abstract  of  title,  notice  of  making,  (  799. 

Abstract  of  title,  notice  that  open  for  inspection,  (  799* 

Abstract  of  title,  plaintift  may  procure,  (  799. 

Action  for,  who  may  bring,  §  752. 

Action,  where  brought,  §  392. 

Allotting  and  locating  shares  of  each,  (  764. 

Allowance  for  action  brought  or  defended  by  one» 

S  798. 
Allowance  of  expenses  paid  by  one  tenant,  (  798. 
Answer  in,  what  to  contain,  §  758. 
Appeal  from  order  respecting,  time  for,  §  939. 
Appeal  lies  from  what  orders  respecting,  $  963. 
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Arbitration  in  case  ot  §  1281. 

Attorney,  appointment  of,  tp  represent  party,  §  763. 

Attorneys'  fees,  costs  include,  $  796. 

City  Included  in  property,  proceedings  in  case  of,  1 76S. 

Compensation,  when  unequal  partition  ordered,  S  792. 

Compensation  of  tenant  whose  estate  has  been  aoid^ 

8  778. 
Compensation  of  tenant  whose  estate  sold,  court  may 

fix,  fi  779. 
Compensatory  adjustment,  9  792. 
Complaint  in  case  of  unknown  party  or  interest,  i  75S. 
Complaint  must  set  forth  interests  of  parties,  $  752* 
Complaint  must  set  forth  what  facts,  fi  763. 
Complaint,  where  interest  is  unknown  or  contingeii^ 

§  753. 
Contingent  interest,  partition  of,  $  781. 
Conveyance  must  be  recorded  in  county,  §  787. 
Conveyance  will  bar  whom,  §  787. 
Costs  of,  a  lien  on  shares  of  parceners,  $  796. 
Costs  of,  application  of  proceeds  of  sale  to,  $  771. 
Costs  include  attorneys'  fees,  fi  796. 
Costs,  Judgment  for,  how  enforced,  fi  796. 
Costs,  lien  on  undivided  share,  subject  to,  i  769. 
Costs  of  proceedings,  apportionment  of,  $  768. 
Costs  of,  when  restricted  to  certain  parties,  f  796. 
Costs  of  previous  litigation,  incurred  by  one  tenant 

S  798. 
Counsel  fees,  incurred  by  one  tenant,  $  798. 
Counsel  fees  a  lien  on  shares,  *$  796. 
Death  of  party,  eftect  on  the  judgment,  §  766. 
Death  or  disability  pending,  proceedings  on.  |  763. 
Decedent's  estate,  of.  S|  1675-1686. 
Decedent's  estate,  of,  on  partial  distribution,  S  1681* 
Disbursements,  interest  on,  $  801. 
Division  of  property  must  be  made  how,  |  764. 
Estate  for  life,  when  may  be  set  off  in  property  aot 

sold,  S  770. 
Bstate  for  life  or  years,  unknown  tenant  of,  protectlott 

of,  §  780. 
Estate  for  years,  when  may  be  set  off  in  prcyperty 

sold,  S  770. 
Executor,  possession  of,  for  puriK)se  ot  9  1681. 
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expenses  of,  how  apportioned,  S§  768,  769. 
EbLpenses  paid  by  one  tenant,  allowance  of,  §  798. 
Fees,  apportionment  of,  §  768. 
Future   interests,   court  must  ascertain   and   secure, 

§  781. 
Future  interests,  how  protected,  $  781.. 
Guardian,  assent  of,  authority  of  coutt,  necessity  of, 

and  how  obtained,  §  1772. 
Quardian,  authority  of  on  partition  of  ward's  interest, 

§  1772. 
Ouardian  may  consent  to  and  execute  releases,  $f  795, 

1772. 
Ouardian  may  receive  proceeds  of,  SS  793,  794. 
Ouardian  receiying  proceeds,  must  give  undertaking, 

S  794. 
Lnprovements,  apportionment  of,  S  764. 
ImproToments,  appraisement  of,  §  763. 
Improvements,  in  partition  of  site  of  town  or  city,  S  763. 
Incumbered  property,  application  of  proceeds,  8  771. 
Infant's  share  may  be  paid  guardian,  S  793.. 
Insanity  of  person  pending,  proceedings  on,  §  763. 
Interest  on  disbursements,  §  801. 
Judgment  in,  binds  whom,  §  766. 
Judgment  in,  effect  of  death  of  party,  S  766. 
Judgment  in,  not  to  affect  what  tenants  for  years,  §  767. 
Lien,  appointment  of  referee  to  inquire  into,  §  761. 
Lien  of  defendant,  answer  must  set  forth,  §  758. 
Lien  on  undivided  interest  a  charge  only  on  share  as- 
signed such  party,  §  769. 
Lien  on  undivided  share  subject  to  costs,  §  769. 
Lien,  proceeds  of  sale  to  be  applied  to  discharge  of, 

S  771. 
Lienholder  holding  other  securities  to  first  exhaust 

them,  §  772. 
Lienholders  must  be  made  parties,  or  referee  appointed 

to  determine  rights,  §  761. 
Lienholders  not  of  record  need  not  be  made  parties, 

I  754. 
Lienholders,  notice  to  to  appear  before  referee,  §  762. 
Lienholders,  notice  to  appear,  how  served,  §  762. 
Lis  pendens,  plaintiff  to  record  notice  of,  §  755. 

Code  Civ.  Proc— 84. 
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Lunatic's  estate,  §S  794,  1772. 

Lunatic,  guardian  may  consent  to  partition  and  exe- 
cute releases,  §  795. 

Knst  bQ  according  to  rights  of  parties  as  detennined 
by  court,  S  764. 

Non-residents  claiming  lien,  notice  to  appear,  bov 
served,  f  762. 

Non-residents,  service  on  by  publication,  {  767. 

Notice  of,  i  756. 

Owelty,  §  1681. 

Partial,  proceedings  in,  (  760. 

Partial,  when  to  be  ordered,  S  760. 

Parties,  death  or  disability  of,  pending  the  actloii,  pro- 
ceedings on,  §  763. 

Parties,  llenholders  must  be  made,  S  761. 

Parties,  non-resident,  service  by  publication,  (  767. 

Parties,  ordering  in  llenholders,  f  761. 

Parties,  purchasers  and  llenholders  not  of  record  need 
not  be  made,  §  754. 

Parties,  rights  of  all,  may  be  ascertained,  |  759. 

Parties,  unknown,  rights  of,  may  be  considered  to- 
gether, §  759. 

Parties,  unknown  owners,  rights  of  to  be  considered, 
§  759. 

Parties,  unknown,  service  by  publication,  |  467. 

Proceeds,  distribution  of,  S  773. 

Proceeds  belonging  to  unknown  or  absent  party,  dotj 
of  county  clerk  in  investing,  §  791. 

Proceeds  belonging  to  unknown  or  absent  party  inrefit- 
ed  in  county  clerk's  name,  {  789. 

Proceeds,  belonging  to  unknown  parties  or  noo-refii- 
dents  must  be  invested,  {  788. 

I'roceeds,  deposit  in  court,  S  773. 

Proceeds,  distribution  of,  party .  holding  other  secnri- 
ties  may  be  compelled  to  exhaust,  |  772. 

Proceeds,  guardian  of  infant  or  lunatic  may  receire. 
Si  793,  794. 

Proceeds,  how  disposed  of  to  protect  fatnre  Intereeti. 
8  781. 

Proceeds,  order  confirming  sale  may  direct  di^osttioa 
of,  §  785. 

Proceeds,  payment  into  court,  8  773* 
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Proceeds,  payment  Into  court,  continuing  cause  to  de- 
termine claims,  §  774. 

Proceeds  of  unincumbered  property,  application  of» 
§  771. 

Proceeds,  non-residents  or  unknown  owners  of,  dispo- 
sition, S  788. 

Proceeds,  order  directing  investment  of  share  of  in- 
fant, lunatic  or  non-resident,  {  776. 

Proceeds,  taking  testimony  to  determine  rights,  S  774. 

Proceedings  when  lienholder  purchases,  8  786. 

Referee,  new,  court  may  appoint,  $  766. 

Referees,  number  of,  S  763. 

Referee,  single,  powers  of,  §  797. 

Referees,  single  referee  may  be  appointed  by  consent, 
§  797. 

Referees,  when  appointed  to  make,  {  763. 

Referees,  city  or  town  site,  duty  in  partitioning,  S  763. 

Referee,  to  determine  rights  of  lienholders,  S  761. 

Referee  to  determine  rights  of  lienholder,  notice  to 
appear  before,  S  762. 

Referee,  to  determine  rights  of  lienholders,  notice  to 
appear  before,  service  on  absentees,  S  762. 

Referee,  to  determine  rights  of  lienholders,  report  of, 
§  762. 

Report  of  referees,  court  may  affirm,  modify,  or  set 
aside,  §§  763,  766. 

Report  of  referees  to  contain  what,  S}  766,  784. 

Rights  of  all  parties  may  be  determined,  S  759. 

Road  or  street,  setting  forth  portion  for,  §§  763,  764. 

Road  or  street,  setting  forth  portion  for,  effect  on  exist- 
ing roads  and  streets,  $  764. 

Sale,  after  confirmation  of,  conveyance  to  be  executed, 
8  785. 

Sale,  agreement  as  to  shares,  filing  of,  §  790. 

Sale,  before  ordering,  title  to  be  ascertained,  8  769. 

Sale,  co-tenant  purchasing,  receipt  for  claim,  8  786. 

Sale,  credit,  court  must  direct  terms  of,  8  776. 

Sale,  incumbered  property,  application  of  proceeds, 
8  771. 

Sale,  guardian  of  infant  party  may  not  be  interested  iii» 
8  783. 
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Sale,  guardian  of  infant  or  lonatlc  may  recalTe  pfo- 
ceeds»  §§  793,  794. 

Sale,  lienholder  purchasing,  receipt  for  claim,  I  78€. 

Sale,  lots  to  be  sold  separately,  f  782. 

Sale,  notice  of  and  its  requisites,  f  775. 

Sale,  order  confirming  to  direct  dispoaitioii  of  pro- 
ceeds, S  785. 

Sale,  order  to  direct  investment  of  proceeds,  §  776. 

Sale,  order  to  direct  terms  of,  S  776. 

Sale,  proceedings  when  lienholder  purchases^  |  786. 

Sale,  purchasers,  who  may  not  be,  §  783. 

Sale,  report  of,  filing,  S  784. 

Sale,  report  of,  referees  must  make,  f  784. 

Sale,  report  of,  requisites  of,  S  784. 

Sale,  rights  of  unknown  parties  to  be  ascertained,  S  759. 

Sale,  securities  for  purchase  money,  in  whose  name  to 
be  taken,  SS  777,  789. 

Sale,  securities  for  purchase  money,  infants,  S  777- 

Sale,  securities  for  purchase  money,  referees  may  take, 
S  777. 

Sale,  securities,  receipt  for  to  be  filed,  {  790. 

Sale,  terms  of,  to  be  made  known  at  time,  8  782. 

Sale  to  be  at  auction,  §  775. 

Sale,  when  may  be  ordered,  §  763. 

Sale,  who  may  not  purchase,  S  783. 

Sale  of  site  of  town  or  city,  improvements,  right  of 
co-tenant  to  purchase,  §  763. 

Sale  of  site  of  town  or  city,  when  ordered,  |  763. 

Sale  of  specific  tract  by  tenant  in  common,  how  such 
land  allotted,  §  764. 

Sale,  securities,  receipt  for,  $  790. 

Sale,  securities  must  be  taken  in  name  of  parties,  |  796l 

Sale,  securities  taken  by  referee,  distribution  o^  |  77S. 

Specific  tru^jt,  of,  conveyed  by  one  tenant,  S  764. 

Summons,  service  by  publication.  }  757. 

Summons  must  be  directed  to  whom,  §  756. 

Surveyor,  fees  of,  apportionment  of,  §  768. 

Surveyor  may  be  employed,  §  764. 

Tenants  for  years,  *when  not  affected  by,  S  767* 

Townslte,  proceedings  on  paitition  of,  §  76X 

Unequal,  compensation  adjudged  In,  §  792. 

Unknown  tenants,  court  must  protect,  §  780. 
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Unknown  owners  or  Interest,  protection  of  rights  of, 

§  763. 
Vested  future  interests,  to  be  protected,  S  781. 
Ward's  estate,  of,  S  1772. 
When  property  includes  city  or  town,  proceedings, 

f  763. 
Where  action  for,  must  be  brought,  S  892. 
Who  may  maintain,  S  752. 

PARTNERSHIP,  administrator,  partner  as,  S  1365. 
Declarations  of  partner,  §  1870. 
Elzecutor's  sale  of  firm  interest,  §  1624. 
Judicial  officer  not  to  have  partner  practicing  law, 

§  172. 
Juror,  partner  as,  8  602. 
Petition  for  sale  of  mine  by,  }  1530. 
Presumption  of,  S  1963. 
Presumption  in  favor  of  contract  of,  S  1963. 
Aeceiver  for,  §  664. 
Referee,  partner  cannot  be,  §  641. 
Suit,  firm  name,  §  388. 

Surviving  partner  to  settle  up  business,  {  1685. 
Surviving  partner,  compelling  accounting  by,  I  1686. 
Surviving  partner,  duty  to  account,  §  1586. 

PATENT,  limitation  of  actions  by  patentee  of  state,  H  316, 

317. 
PAYMENT,  one  entitled  to  receipt  on,  S  2076. 

Presumption  of  from  possession  of  order,  {  1963. 
Presumption  that  money  paid  was  due,  §  1968. 
Presumption  that  obligation  delivered  up  has  been 

paid,  §  1963. 
Tender,  objection  to,  must  be  specified,  8  2076. 
Tender,  offer  in  writing  to  pay  equivalent  to,  8  2074. 
PEDIGREE.     Common  reputation,  evidence  of,  when  ad- 
missible, 8  1870. 
Declarations  of  decedent,  evidence  of,  8  1862. 
Venue  of  action  to  recover,  8. 393. 
What  admissible  as  evidence  of,  8  1870. 
PENALTY:     See  Fine. 

Arrest  In  action  for,  8  479. 
Arrest  for,  in  justice's  court,  8  861. 
Contempt,  for,  8  1218. 
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Defacing  or  taking  down  notice  of  execution  sale,  for, 

S  693. 
Embezzling  decedent's  estate,  or  disobeying  citation  to 

appear  in  the  matter  thereof,  for,  {  1460. 
Justice's  court,  action  to  recover  In,  S  112. 
Limitation  of  action  on,  S§  338,  340. 
Limitation  of  action  to  recover,  from  stockholders  and 

directors,  S  359. 
Mandamus,  for  disobedience  to,  (  1097. 
Practicing  law  without  license,  for,  8  281. 
Selling  under  execution  without  notice,  for,  f  693. 
WiU,  for  nondelivery  of,  to  probate  court,  8  1298. 
PENDENCY  OF  ACTION  as  ground  of  demurrer,  8  430. 
Notice  of,  filing  of,  8  409. 
When  action  deemed  pending,  8  1049. 
PEOPLE,  execution  to  be  in  name  of,  8  682. 
Security,  do  not  give,  88  529,  1058. 

See  State. 
PERFORMANCE,  of  conditions  precedent,  how  averred. 
8  457. 
Time  of,  of  act,  may  be  extended,  8  1054. 
PERISHABLE  PROPERTY.    Appeal  from  Judgment  direct* 
ing  sale  does  not  stay,  8  949. 
Attachment  of,  8  547. 
Attachment  of,  proceeds  of  sale  of,  8  560. 
Notice  of  execution  sale  of,  8  692. 
Sale  by  executor  or  administrator,  8  1522. 
PERJURY,  number  of  witnesses  to  prove,  8  1844. 

Proof  necessary,  8  1968. 
PERPETUATING  TESTIMONY,  mode  ot  8S  2083-2087. 

See  Depositions. 

PERSON,  definition  of  injury  to,  8  29. 

Includes  corporation,  8  17. 

Joinder  of  actions  for  injuries  to,  8  427. 
PERSONAL  PROPERTY,  attachment  ot  manner  ot;  %  542. 

Includes  what,  8  17. 

Idmitation  of  action  for  injury  to,  8  338. 
PESTILENCE  as  cause  for  removal  of  court,  8  142. 
PETIT  LARCENY,  Justice  has  Jurisdiction  of,  8  115. 
PHONOGRAPHIC  REPORTER,  absent,  clerk  to  t'tke  testi- 
mony, 8  1051. 
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Appointment  and  tenure  of  office,  §  269. 

Attention  to  duties  in  i>er8on,  S  271. 

Attention  to  duties  in  person,  excuse  from,  S  271. 

Clerk  to  take  down  testimony  where  there  is  no,  §  1051* 

Compensation  of,  S  274. 

Compensation  of,  how  paid,  f  274. 

Competency,  certificate  of,  S  270. 

Competency,  test  of,  S  270. 

Duties  of,  S  269. 

Fees  of,  {  274. 

Fees  of,  where  one  temporarily  appointed,  (  274. 

Number  of,  |  269. 

Oath  of,  8  272. 

Pro  tempore,  §  271. 

Pro  tempore,  oath  of,  8  272. 

Pro  tempore,  fees  and  compensation  of,  8  274. 

Pro  tempore,  report  of,  prima  facie  evidence,  8  278. 

Qoaliflcations  of,  and  how  tested,  8  270. 

Reference  to  report  of,  on  hearing  motion  for  new  trial, 

8  660. 
Report  of,  prima  facie  evidence,  8  273. 
Supreme  court,  for,  provided  for  in  Political  Code, 

8  268. 
Transcript  of  notes,  prima  facie  correct,  8  278. 
PLACE  OF  TRIAL,  absence  or  disability  of  justice,  trans- 
fer of  actions,  8  90. 
Actions  brought  in  wrong. county,  action  may  be  tried, 

8  896. 
Appeal  from  order  on  motion  for  change,  time  for, 

8  939. 
Appeal  lies  from  order  relating  to  change,  8  963. 
Brought  in  wrong  county,  how  defendant  may  demand 

change,  8  396. 
Change  of,  costs  of,  8  399. 
Change  of,  disqualification  of  Judge  where  more  than 

one  Judge  in  county,  8  170. 
Change  of,  disqualification  of  Judge  or  Justice,  8  398. 
Change  of,  groimds  of,  8  897. 
Change  of,  to  what  court  transferred,  8  898. 
Change  of,  transmission  of  papers,  8  899. 
Change  of,  power  of  court  to  which  transferred,  88  899, 

837. 
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Change  of,  appeal  from  order  does  not  BtBj,  %  949* 

Change  of,  where  Justice  prejudiced*  {  90. 

Claim  and  delivery  in  Justice's  court,  |  8S2. 

Condemnation  proceedings,  S  1243. 

County  or  city,  action  against,  where  brought,  f  -3H. 

County  or  city,  action  by»  transfer  of,  to  another  counijg 

«  394. 
Defendant  improperly  Joined,  f  395. 
Defendant  Joined  to  have  trial  in  his  county,  t  896. 
Foreclose  mortgage  or  lien  on  realty,  where  brou^JH^ 

S  392. 
Forfeiture,  action  to  recover,  S  393. 
Injunction,  place  of  trial,  where  injunction  demanded* 

S392. 
Justice's  court,  place  of  trial:   See  Justice's  Court,  XIL 
Lien  on  realty,  venue  of  action  to  foreclose.  If  78,  ZSL 
May  be  changed  when,  §  397. 
May  be  tried  in  any  county,  unless  defendant  objeeti^ 

S396. 
Mortgage,  venue  of  action  to  foreclose  lien,  S  892. 
Motion  may  be  transferred  to  another  Judge,  wheOp 

S  1006. 
Offense  committed  on  lake  or  stream  In  several  oooBr 

ties,  S  393. 
Officer,  action  against,  S  393. 
Order  to  show  cause  may  be  transferred  to  anottier 

Judge,  when,  S  1006. 
Penalty,  action  to  recover,  S  393. 
Quieting 'title,  action  to  be  brought  in  county  wbote 

land  is,  §  78. 
Real  actions,  ft  392. 
Real,  place  ot  when  property  lies  in  two  oonntieik 

S  392. 
Realty,  transfer  of  action  to  another  countar,  procoed 

ingc  after  Judgment,  8  400. 
Transferred  cases  respecting  realty,  proceedings  ailsr 

Judgment,  S  400. 
Transfer  to  another  court,  manner  ot  S8  898,  899. 
Transfer  when  Judge  diSQualifled,  i  898. 
Transfer  to  another  court,  costs  of,  S  899. 
Transfer  to  another  court,  papers  to  be  traaeaitte^ 

§  399. 
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Transitory  actions,  §  895. 

When  defendant  about  to  leave  state,  S  895. 

When  defendant  nonresident,  §  395. 

When  residence  determines,  §  895. 

When  residence  of  defendant  unknown,  §  895. 

PHRASES,  Interpretation  of:    See  Words  and  Phrases. 

PHYSICIAN  as  witness,  §S  1881,  1882. 
Exempt  from  Jury  duty,  §  200. 
Property  exempt  from  execution,  {  690. 

PLAINTIFF:    See  Parties. 
Pleadings  of,  §  422. 

PLEA:    See  Answer. 

PLEADING:    See  Answer;  Complaint;  Counterclaim;  D^ 

murrer. 
Account,  how  to  be  stated,  {  454. 
Action  is  commenced  by  filing  complaint,  §  405. 
Allegations  not  denied,   when   deemed   controverted, 

S  462. 
Allegations  not  denied,  when  deemed  true,  §  462. 
Amended,  filing,  §  472. 
Amended,  service  of,  S  472. 
Amended,  to  bring  In  necessary  parties,  (  889. 
Amendment,  time  for,  when  demurrer  sustained  or 

overruled,  §  476. 
Amendment,  when  variance,  §§  469,  470. 
Amendment  changing  parties,  S  473. 
Amendment  correcting  mistake,  {  473. 
Amendment,  in  justice  court;:     See  Justice's  Court,  V. 
Amendment  of  course,  §  472. 
Amendment  of  course,  filing  and  service  of,  }  472. 
Amendment,  postponing  trial  in  justice's  court,  {  874. 
Amendment  without  costs,  S  470. 
Answer:    See  Answer. 
Bill  of  particulars,  §§  454,  853. 
Board,  determination  of,  §  456. 
Complaint:    See  Complaint 
Conditions  precedent,  S  457. 
Consolidation  of  actions,  §  1048. 
Construction  of,  to  be  liberal,  §  452. 
Cross-complaint.  §  442.    See  Cross-complaint. 
Cross-demand,  i^§  4od,  440.    See  Cross-demand. 
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Defects  in,  to  be  disregarded  unless  substantial  ri^iti 

affected,  S  475. 
Defendant,  pleadings  of,  S  422. 
Defined,  S  420. 

Demurrer,  §S  430,  431.    See  Demurrer, 
Description  of  real  property  in,  f  455. 
Enlarging  time  for,  S  473. 
Srror  in,  to  be  disregarded  unless  substantial  rlg^ 

affected,  $  475. 
Escheat  proceedings,  in,  {  1271. 
Extension  of  time  respecting,  §  1054. 
Facts,  what  to  be  pleaded,  {  426. 
Fictitious  name,  when  party  may  be  sued  by*  I  474 
Filing,  S  465. 

Form  of,  prescribed  by  code,  §  421. 
Form  of  action,  but  one,  §  307. 

Genuineness  of  instrument,  when  not  admitted,  (  441 
Heading  defective,  §  1046. 
Inspection  of  instrument,  demand  for,  8  449. 
Instruments,  genuineness  of,  how  controverted,  8  44S. 
Instruments,  genuineness  of,  when  admitted,  8  44S. 
Irrelevant  and  redimdant  matter  may  be  stricken  ooU 

8  453. 
Issue  not  made  by,  how  tried,  8  309. 
Items  of  account,  8  454. 
Joined,  what  actions  may  be,  8  427. 
Joint  debtor,  action  against  after  judgment,  8| 

994. 
Judgment-roll,  as  part  of,  8  670. 
Judgments,  §|  456,  1962. 
Justice's  court,  in:    See  Justice's  Court,  Y. 
Libel,  answer  in  action  for,  8  461. 
Libel,  complaint  in  action  for,  8  460. 
Limitation,  statute  of,  8  458. 
Lost,  how  supplied,  8  1045. 
Material  allegation  defined,  8  463. 
Names  of,  8  422. 
Objections  to,  waiver,  8  434. 
Ordinance  in  police  court,  8  929. 
Particulars,  biU  ot  88  454,  853. 
ParUes,  §8  367-380.    See  ParUes. 
PlainUff,  pleadings  of,  8  422. 
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Priyate  statutes,  §  459. 

Real  property,  $S  455,  457. 

Rule   by   whlcli   sufficiency   governed   prescribed   bj 

code,  §  421. 
Separately  stated,  causes  of  action  to  be,  §  427. 
Separately  stated,  defenses  must  be,  f  441. 
Service  of,  §  465. 

Sham  answer  may  be  stricken  out,  {  453. 
Slander,  complaint  in  action  for,  §  460. 
Special  Issues  not  made  by  pleadings,  how  tried,  S  309. 
Statute,  private,  §  459. 
Statute  of  limitations,  S  458. 

Striking  out  redundant  and  irrelevant  matter,  S  463. 
Striking  out,  order  deemed  excepted  to,  S  647* 
Subscription  to,  §  446. 

Supplemental,  for  revival  of  judgment,  {  685. 
Supplemental,  to  bring  in  necessary  parties,  f  889* 
Supplemental,  when  allowed,  {  464. 
Title,  defective  or  want  of,  effect  of,  S  1046. 
Variance,  amendment,  §§  469,  470. 
Variance,  immaterial,  how  provided  for,  |  470. 
Variance,  what  is  not  but  a  failure  of  proof,  8  471. 
Variance,  when  material,  S  469. 
Verification  of,  affidavit,  §  446. 
Verification  of,  by  attorney,  S  446. 
Verification  of,  by  officer  of  corporation,  I  446. 
Verification  of,  by  one  other  than  party,  |  446» 
Verification  of,  maimer  of,  §  446. 
Verification,  may  be  by  affidavit,  S  2009. 
Verification  of,  when  necessary,  S  446. 
What  constitutes,  in  proceedings  against  Joint  debtor 

after  Judgment,  {  993. 
What  pleadings  are  allowed,  |  422« 
Written  instruments,  SI  447-449. 
Written  instrument  in  Justice's  court,  (  886. 

PLURAL  includes  singular,  §  17. 

POLICE  COURT,  action  in,  commenced  by  filing  complaint, 

f  929. 
Act  transferring  records  and  proceedings  to,  p.  783,  S  3, 

Stats. 
Answer  may  be  oral  or  written,  |  931. 
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Answer,  when  may  be  made,  {  931. 

Appeal  to  superior  court,  f  974-980.    Bee  Appeal* 

Attorney,  license  not  necessary  to  practice  aa^  in,  i  W. 

Complaint,  filing,  §  929. 

Complaint  to  contain  what,  8  929. 

Complaint  in,  to  be  verified,  S  929. 

Impaneling  Jury,  manner  of,  §{  250,  25L 

Jurors  for,  how  summoned,  §§  230,  231. 

Mandamus,  cannot  issue,  |  1085. 

Ordinance,  how  pleaded,  S  929. 

Ordinance,  violation  of,  how  pleaded,  |  929. 

Proceedings  conducted  as  in  justice's  court,  |  9SS. 

Provided  for  in  Political  Code,  8  121. 

Record,  police  courts  are  not  courts  of,  §  34. 

Seal,  has,  8  147. 

Seal,  form  of,  8  150. 

Summons,  time  for  issuing,  8  dSO. 

Trial,  adjournment,  8  931. 

Trial,  time  for,  8  931. 

Trial  by  court,  in  what  cases  will  be  had  on  Tloiatiiic 

ordinance,  8  932. 
Trial  by  jury,  when  defendant  entitled  to  on  liolatlBc 

ordinance,  8  932. 

POLICE   JUDGE   may   take  acknowledgement,   mHldavit 
deposition,   8  179. 

POLLING  JURY,  8  618. 

POSSESSION,  adverse,  88  818  et  seq.    See  Adrerae  Foe- 
session. 

Issue  of  title,  evidence  of  continued  possession  of  re- 
mote occupant,  8  1834. 

Parties  defendant,  who  may  be  Joined  in  action  flar, 
8  379. 

Presumption  of  ownership  from,  8  1968. 

Realty,  action  to  recover,  costs  of  course  allcnred  w] 
8  1022. 

Writ  of,  who  may  have,  8  880. 

Writ  of:    See  Assistance. 

POSTPONEMENT,  costs  may  be  imposed*  8  lOM. 

Forcible  entry,  etc.,  8  1178. 
Mandamus,  on,  8  1090. 
Trial,  8§  595,  596. 
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Trial,  Justice's  court,  §f  878-87C. 
Trial,  coiumission,  return  of,  |  2027. 

See  Continuance;  Justice's  Court,  XIII. 

POWER  OF  ATTORNEY  to  act  as  counsel  in  Justice's 
court,  §  96. 

PRACTICE:    See  Trial. 

Action,  when  commenced,  §  350. 

Ekninent  domain,  rules  of  practice  governing,  S§  1256, 
1262. 

Brror  disregarded  unless  substantial  rights  affected. 
8  475. 

Orders  out  of  court  without  notice,  how  vacated  or 
modified,  S  987. 

Power  of  court  where  procedure  not  specifically  pro- 
vided, §  187. 

Time,  extension  of,  generally,  |  1054. 

Vacancy  in  office  of  judge  does  not  affect  proceeding^, 
S  184. 
PREFERENCE,  claims  for  wages,  §}  1204-1207. 

Condemnation  proceedings,  preference  of  over  other 
civil  actions,  {  1264. 

Debts  against  decedent's  estate,  S§  1643-1645. 

Election  contests,  preference  of  on  appeal,  S  67. 

Family  allowance,  preference  of,  §  146T. 

In    making    appointment    of    special    administrators, 
I  1413. 

Probate  appeals,  preference  given  to,  8  57. 

Wages  a  preferred  claim  against  estate  of  decedent, 
§  1205. 

Where  several  persons  equally  entitled  to  adminis- 
trator, §  1366. 

Who  entitled  to,  in  appointment  of  guardian,  |  1751. 

PRESENT  includes  future,  §  17. 

PRESUMPTIONS.    Ancient  documents  presumed  genuine, 

8  1963. 
Binding  on  Jury,  8  1961. 
Books  containing  laws  of  foreign  country  or  sister 

state  presumed  correct,  |  1900. 
Conclusive,  enumeration  of,  8  1962. 
Conclusive,  estoppel  in  pais,  8  1962. 
Conclusive,  estoppel  by  acts  in  pais,  8  1962. 

€od»  ClT.  Proc— 85. 
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CkmcIuslTe,  estoppel  by  "standing  by,"  {  1961, 

Conclusive,  generally,  S  1962. 

Conclnsive,  guilty  Intent,  when,  8  1962. 

Conclusive  Judgment,  $S  1908, 1962. 

Conclusive,  legitimacy,  |  1962. 

Conclusive,  malicious  Intent,  when,  |  1962. 

Conclusive,  order  of  court,  8$  1908,  1962. 

Conclusive,  presumption  made  conclusive  by  atataU, 

8*1962. 
Conclusive,  recital  in  written  instrument,  8  1962. 
Conclusive,  tenant  cannot  deny  landlord's  title,  8  1^1 
Controvertible,  8  1961. 
Definition  of,  8  1959. 
Disputable,  88  1961,  1963. 

Disputable,  acquiescence,  presumption  from,  8  1963. 
Disputable,  ancient  writing,  88  34,  1963. 
Disputable,  arbitration,  all  matters  passed  upon,  8  1961 
Disputable,    arbitrators   passed   on   all    mAtters   sn^ 

mltted,  8  1968. 
Disputable,  arising  from  order  of  court,  8  1909. 
Disputable,  books  containing  reports  of  cases,  8  19A 
Disputable,  books  printed  by  authority,  8  1963. 
Disputable,  burial  ground,  dedication  of,  8  1963. 
Disputable,  books,  contents  of,  correct,  8  1963. 
Disputable,  consequence  of  act  intended,  8  1963. 
Disputable,  consideration  for  bill  or  note,  8  1963. 
Disputable,  consideration  for  indorsement.  8  1963* 
Disputable,  continuance  of  thing,  8  1963. 
Disputable,  consideration  from  writing,  8  1963. 
Disputable,    course    of   business,    ordinary    lollovei 

8  1963. 
Dlsj^table,  course  of  nature^  or  habits  of  life,  ordi' 

nary,  8  1963. 
Disputable,  court  acting  within  Jurisdiction,  f  196L 
Disputable,  date,  correct,  8  1963. 
Disputable,  death  after  seven  years,  8  1963. 
Disputable,  death,  priority  of,  8  1968. 
Disputable,  dedication  of  burial  ground,  8  19t3. 
Disputable,  delivery,  8  1963. 
Disputable,  delivery  from  possession  of  order  llor  4» 

livery,  8  1963. 


PRESUMPTIONS.  1011 

Disputable,  delivery  imi>orts  ownership  of  deliveree, 
8  1963. 

Disputable,  fairness  of  private  transactions,  S  1963. 

Disputable,  generally,  S  1963. 

Disputable,  higher  evidence  is  adverse,  if  lower  pro* 
duced,  §  1963. 

Disputable,  identity  of  person  from  identity  of  name» 
§  1963. 

Disputable,  indorsement  of  bill  or  note,  time  of,  |  1963. 

Disputable,  indorsement,  where  made,  {  1963. 

Disputable,  innocence,  §  1963.  . 

Disputable  issue,  all  matters  in  passed  upon,  |  1963. 

Disputable,  judge  acting  within  Jurisdiction,  {  1963^ 

Disputable,  Jurisdiction  that  court  or  Judge  acts 
within,  S  1963. 

Disputable,  Jury  must  find  according  to,  |  1961. 

Disputable,  law  has  been  obeyed,  S  1963. 

Disputable,  legitimacy,  S  1963. 

Disputable,  letters  mailed  were  received,  1 1968. 

Disputable,  marriage,  §  1963. 

Disputable,  may  be  rebutted  by  evidence,  f  §  1961, 1968. 

Disputable,  money  paid  to  a  person  was  due,  S  1963. 

Disputable,  noncondusive  Judicial  record  correct. 
S  1963. 

Disputable,  obligation  delivered  up  paid,  |  1968. 

Disputable,  officer  regularly  appointed,  8  1968. 

Disputable,  official  duty  performed,  §  1963. 

Disputable,  ordinary  care  taken  of  one's  own  concenui, 
§  1968. 

Disputable,  ownership  from  acts  of  dominion  or  from 
reputation,  8  1963. 

Disputable,  ownership  from  common  reputation,  8  1963. 

Disputable,  ownership  from  exercising  acta  of  owner- 
ship, 8  1963. 

Disputable,  partnership,  8  1963. 

Disputable,  payment  from  possession  of  order  for  pay- 
ment, 8  1963. 

Disputable,  pasrment  of  earlier  rent  and  installments 
on  production  of  later  receipt,  I  1963. 

Disputable,  possession  imports  ownership,  8  1963. 

Disputable,  rent,  last  receipt  for,  8  19G3. 

Disputable,  shorthand  notes,  8  273. 
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Disputable,  survivorship,  8  1963. 

Disputable,  suppressed  evidence  adverse,  |  196S. 

Disputable,  that  one  takes  ordinary  care  of  hU 
cems,  fi  1963. 

Disputable,   trustee,   bare,   has   conveyed   to  cMtil, 
8  1963. 

Disputable,  unlawful  intent,  8  1963. 

Disputable,  witness  presumed  to  speak  trnth,  |  1S47. 

Disputable,  writing  thirty  years  old,  8  1963. 

Document  over  thirty  years  presumed  genuine^  |  IM 

Error  not  presumed  prejudicial,  8  475. 

Foreign  Judgment,  presumption  arising  firom,  8  1915u 

Marriage,  presumption  of,  8  1963. 

May  be  controverted,  when,  8  1961. 

May  be  rebutted  by  evidence  unless  made  condusiT^ 
88  1961,  1963. 
'  Officer  regularly  appointed,  8  1963. 

Partnership,  presumption  as  to,  8  1963. 

Possession,  presumption  of  ownership,  8  19€3. 

Possession  of  realty,  presumption  as  to,  8  32L 

Refusal  to  produce  books  and  papers,  on,  8  1000* 

Survivorship,  presumptions  respecting,  8  1963. 

Tenant,  possession  of,  presumption  as  to,  8  32C. 

Witness  presumed  to  speak  truth,  8  1347. 

Words  presumed  used  in  ordinary  acceptaUcm,  8  13CL 
PRIEST,  exempt  from  Jury  duty,  8  200. 

Privileged  communication,  8  1381. 
PRIMARY  EVIDENCES    See  Evidence,  IL 
PRIMA  FACIE  EVIDENCE:     See  Evidence,  IL 
PRINCIPAL  AND  AGENT:    See  Agency. 
PRINTING  included  in  writing,  8  17. 
PRISONER,  adverse  possession  against,  6  328. 

Confined  on  civil  process,  discharged  on  wliat 
tions,  8  1143. 

Deposition  of,  §8  1995-1997. 

Discharge  of,  by  order  of  plaintifL  no  second 
8  1163. 

Discharge  of,  denied,  second  application,  8  HSCL 

Discharge  of,  evidence,  hearing  of,  8  1146. 

Discharge  of,  exempts  from  subsequent  arrest,  (IISL 

Discharge  of,  final,  8  1151. 
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Discharge  of.  Judgment  remains  in  force,  S  1152. 
Discharge  of,  notice  of  application  for,  ft  1144, 
Discharge  of,  notice  of  application  for,   seiriee  of, 

S  1145. 
Discharge  of,  oath  to  he  administered,  8  1148. 
Discharge  of,  order  of,  ft  1149. 
Discharge,  examination  for  hefore  judge,  8  1146. 
Discharge,  examination  for,  answers  in  writing  may  be 

required,  {  1147. 
Escape,  limitation  of  action  for,  8  340. 
Imprisonment,  effect  on  running  of  statute,  S  328. 
Limitation  of  action  in  case  of  imprisonment,  H  328, 

352. 

Plaintiff  may  order  discharge  of,  S  1153. 
Support  of,  plaintiff  to  advance  funds  for,  8  1154. 
Witness,  as,  §§  1995-1997. 
Witness,  order  for  production  of,  §(  1995,  1996. 
PRIVATE  STATUTE,  defined,  (  1898. 

Foreign  law-books  admissible  in  evidence,  8  1900. 
How  pleaded,  §  459. 
Recitals  in,  how  far  evidence,  (1903. 
PRIVATE  SITTINGS,  in  certain  cases,  S  125. 
PRIVATE  WRITINGS:    See  Writings. 
PRIVILEGED  COMMUNICATIONS,  §§  1880-1882.    See  Wit- 
nesses. 
PROBATE  COURT:    See  Executor  and  Administrator;  Es- 
tate of  Decedent;  Public  Administrator. 
Appeals,  §  1714. 

Appeals,  preference  given,  §  57. 
Appeal  from  decree  settling  trustee's  Account  after 

distribution,  S  1701. 
Chambers,  power  of  court  at,  8  166. 
Citation,  how  directed,  §  1707. 
Citation,  how  issued,  §  1708. 
Citation,  how  served,  §  1709. 
Citation,  what  to  contain,  §  1707. 
Citation  by  personal  notice,  §  1710. 
Citation  to  be  served  five  days  before  return,  |  1711. 
Costs,  by  whom  to  be  paid,  S  1720. 
Court  to  try  case  when  no  jury  demanded,  9  1717. 
Decrees  of,  need  not  recite  Jurisdiction,  {  1704. 
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Decrees  of,  to  be  entered  in  minutes,  %  1704. 

Decrees  of,  to  be  recorded,  §  1719. 

Decree,  recorded,  as  notice,  §  1706. 

Guardian,  appearance  by,  §  1722. 

Guardian,  appointment  of:     See  Guardian,  L 

Guardian,  service  of  notice  upon,  §  1722. 

Issues  joined,  how  tried  and  disposed  of,  |  1716. 

Judgments  of,  entered  and  enforceable  as  other  Jndr 

ments  are,  §  1716. 
Jury  trial  where  issues  of  tact  Joined,  |  1717. 
New  trial,  S§  1714,  1717. 
Notice,  personal,  to  be  by  citation,  |  1710. 
Notice,  recorded,  order  or  decree  as,  S  1706. 
Orders  of,  need  not  recite  Jurisdiction,  f  1704. 
Orders  of,  to  be  entered  in  minutes,  ft  1704. 
Order,  recorded,  as  notice,  §  1706. 
Personal  notice  to  be  by  citation,  (  1710. 
Power  of,  at  chambers,  §  166. 
Practice,  rules  of  in  general,  S  1718. 
Practice  of,  sections  of  code  goveming,  |  171S. 
Preferences  given  to  appeals  in  probate,  %  67. 
Public  administrator,  §S  1726-1744.    See  Pnlillc  Adala* 

istrator. 
Publication,  how  often  to  be  made,  8  1705. 
Recorded  order  of  decree  as  notice,  ft  1706. 
Service  on  guardian,  equivalent  to  service  on  wwi 

ft  1722. 
Transfer  of  books,  papers  and  actions  to  superior  ooo^ 

ft  79. 
Vacancy  in  trusteeship,  filling,  ft  1702. 
Writs  and  process  necessary  may  be  issued  at  ^ofe* 

bers,  ft  166. 
Wills,  probate  of:     See  Wills,  VII,  X»  XL 

PROCESS:    See  Summons. 
Abbreviations,  ft  186. 
Abuse  of,  contempt,  ft  1209. 
Abuse  or  disobedience  of,  a  contempt,  ft  1208. 
Amendment  of,  power  of  court,  ft  128. 
Chambers,  power  of  Judge  at,  to  issue*  tft  165^  IML 
Contempt,  for  abuse  of,  ft  1209. 
Defined,  ft  17. 
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Discharge  of   itersons   imprisoiied   on   cIyU   process, 

S§  1143-1154. 
Disobedience  of,  contempt,  8  1209. 
Execution  of,  where  new  county  formed,  p.  780,  Stats. 
Quardian,  service  on,  as  serrice  on  ward,  S  1722. 
How  far  extends,  S  78. 
Interference  with,  contempt,  8  1209. 
Joint  debtors,  to,  after  judgment,  M  989-991. 
Justice's  court,  issuance  in,  (  91. 
Justice's  court,  from,  duty  of  sheriff  and  deputy  to 

serve,  §  87. 
Justice's  court,  in,  payment  of  fees,  8  91. 
Justice's  court,  may  issue  to  any  part  of  county,  I  919« 
Justice's  court,  to  be  issued  without  blanks,  i  920* 
Language  to  be  used  in,  8  185. 
Mistake,  relief  from,  8  473. 
Mode  of  carrying  Jurisdiction  into  effect,  8  187. 
Power  of  court  to  amend  and  control,  8. 128. 
Power  of  judges  at  chambers,  to  issue,  88  165,  166. 
Return  of,  in  justice's  court,  68  87,  89. 
Seal,  want  of,  not  to  affect,  when,  p.  781,  Stats. 
Service  in  case  of  non-residents,  8  1015. 
Service  by  telegraph,  8  1017. 
Service  on  associates  in  business,  8  388. 
Service  on  necessary  parties  ordered  in  by  court,  8  389. 
Service  on  guardian,  8  1722. 
Service  on  persons  transacting  business  under  common 

name,  8  388. 
Signifies  what,  §  17. 
Superior  court,  process  of,  extends  to  all  parts  of  Btate^ 

8  78. 
Telegraph,  service  by,  8  1017. 

PROFITS:     See  Executors  and  Administrators,  V. 
From  time  of  execution  to  redempUon,  8  707. 
Mesne,  limitation  of  actions  for,  8  836. 

PROHIBITION,  alternative,  requisites  of,  8  1104. 
Alternative  or  peremptory,  8  1104. 
Appeal,  8  1109. 

Appeals,  code  sections  relating  to  apply,  §  1110. 
Code  sections  that  apply  to,  88  1105,  1109,  1110. 
Counterpart  of  mandamus,  8  1102. 
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Defined,  S  1102. 

Effect  of  on  proceedings  In  inferior  tribunal,  f  UQL 

Hearing  at  any  time,  S  1108. 

Holidays,  may  be  issued  and  served  on,  %  76. 

In  wbat  cases  may  issue,  f  1103. 

Issued  on  affidavit,  §  1103. 

Limitation  of  action,  effect  of  prohibition,  |  SSt. 

May  be  issued  or  served  any  day,  f  134. 

New  trial  in,  §  1109. 

New  trials,  code  sections  relating  to,  apply,  |  111^ 

Peremptory,  requisites  of,  ft  1104. 

Return  and  hearing  may  be  at  any  time,  |  110&. 

Superior  Judge  or  court  may  issue,  ft  76. 

Supreme  court  may  issue,  ft  61. 

Supreme  court  may  not  grant  at  chambers,  ft  l€6w 

To  whom  may  issue,  ft  1103. 

What  courts  may  issue,  ft  1103. 

What  sections  of  code  apply  to,  ftft  1105,  1109, 

When  will  issue,  ft  1108. 
PROOF:   See  Evidence. 
PROPERTY,  definiUon  of  injury  to,  ft  28. 

Includes  real  and  personal,  ft  17. 

Joinder  of  actions  for  injuries  to,  ft  427. 
PROVISIONAL    REMEDIES,   affidavit  may   be  wed  on. 

ft  2006. 
PUBLIC  ADMINISTRATOR,  account,  faUure   to,  a  nif- 
demeanor,  ft  1744. 

Account,  failure  to,  duty  of  district  attorney,  ft  1744 

Account,  failure  to,  punishment  for,  ft  1744. 

Account,  copy  of  to  be  filed  with  estate,  ft  1789« 

Account,  order  for,  ft  1735. 

Accounting  to  county  clerk,  time  of,  ft  1739. 

Accounting  and  delivering  up  estate,  where  execstor 
appointed,  ft  1730. 

Act  requiring  coroner  to  act  as  in  certain  cases,  p.  TSl 

Bond  of.  ft  1727. 

Civil  officers  to  notify  of  property  subject  to  waat^ 
ft  1731. 

Code  sections  applicable  to,  ft  1743. 

Deposit  of  moneys  with  county  treasurer,  ft  1737. 

Deposit  with  county  treasurer,  duties  and  oomp&uutkM 
of  treasurer,  ft  1737. 
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Deposit  wlUi  county  treasurer,  Inyestment  by  treasurer, 

§  1737. 
Deposit  with  county  treasurer,  payment  of  unclaimed 

money  into  state  treasury,  S  1737. 
Deposit  with  county  treasurer,  money,  how  drawn, 

(  1737. 
Deposit  of  funds  with  corporation,  p.  769,  fi  3,  Stats. 
Duty  of  persons  in  whose  house  stranger  dies,  to  give 

notice  to,  f  1728. 
Escheat,  S  1737. 

Estates  which  may  be  administered  by,  8  1726. 
ESvery  six  months  return  of  condition  of  estate  to  be 

made,  §  1736. 
Examination  of  one  charged  with  embezzlement,  ques- 

.    tions  to  be  written,  signed  and  filed,  §  1734. 
Examination  of  one  charged  with  embezzlement,  pun- 
ishment for  disobedience  or  refusal  to  answer, 

8  1734. 
Examination  of  person  charged  with  embezzlement  or 

withholding  estate,  S  1733. 
Failure  to  account,  a  misdemeanor,  §  1744. 
Failure  to  pay  over  money,  proceeding  against,  for, 

S  1740. 
Fees  of  officers,  when  and  by  whom  paid,  S  1741. 
How  to  administer,  f  1729. 
Inventory,  S  1729. 

Letters  of,  when  and  how  obtained,  S  1727. 
Must  Institute  suits  to  recover  property,  §  1732. 
Must  take  out  letters  with  reasonable  dispatch,  S 1727* 
Not  to  be  interested  in  payments,  8  1738. 
Oath  of,  S  1727. 

Oaths  may  be  administered  by,  S  1742. 
Order  for  delivery  of  property  to  heirs  or  execnton^ 

8  1735. 
Order  of  appointment,  9  1865. 
Order  on,  to  turn  property  over  to  county  treasurer, 

8  1740. 
Order  on,  to  account,  §  1735. 
Proceedings  against  for  failure  to  pay  over  money, 

8  1740. 
Report,  affidavit  that  he  is  not  interested  in  payments^ 

8  1738. 
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Return  of  condition  of  estate  to  be  maoe  eTory  six 

months  and  published,  S  1736. 
Unclaimed  estate^  how  disposed  of,  $  1739. 
Waste,  civil  officer  must  Inform  of,  f  1731. 
What  estates  may  be  administered  hj,  (  172IS. 
iWhen  may  be  directed  to  take  estate,  f  1411. 
When  to  account  for  estate,  fi  1730. 
When  to  deliver  up  estate,  S  1730. 
When  to  settle  with  county  clerk,  §  1789. 
When  to  be  appointed,  |  1365. 

PUBLICATION,  affidavit  to  prove,  S  2010. 
Changed  names,  of,  8  1279. 
Default,  where  service  by,  procedmre,  $  685. 
Judgment  roll,  where  summons  served  by,  I  670l 
Newspaper,  publication  in,  how  proved,  ft  2019l 
Notice  of  dissolution  of  corporation,  §  12S0. 
Notice  of  petition  for  probate,  of,  S  1303. 
Notice  to  lienholders,  on  partition,  service  of,  by,  8  7(3. 
Order  for  sale  of  ward's  property,  of,  §  1783. 
Order  to  appear  in  escheat  proceedings,  of,  %  12$9. 
Petition  for  change  of  name,  of,  S  1277. 
Probate  proceedings,  publications  in,  number  of,  1 171S. 
Probate  proceedings,  how  often  to  be  made  in  general 

S  1705. 
Service  on  unknown  or  non-resident  parties  tn  psr 

UUon,   S  757. 
Summons,  of,  default  for  failure  to  answer,  |  585. 
Summons,  when  and  how  made,  §|  412,  413. 
Summons  in  partition,  (  757. 
Summons  to  unknown  parties  in  suit  to  quiet  ttOe^ 

(  750. 

PUBLIC  LAND,  certificate  of  purchase  or  of  locaUoa  as 

evidence,  f  1925. 
Adverse  possession,  effect  on  certificate  of  location  cr 

purchase,  8  1925. 
Holding  for  mining  purposes,   effect  on  certlilcste* 

8  1926. 
Void  letters  patent,  limitation  of  action  to  recoTer  1*94 

S  317. 

PUBLIC  OFFICER:    See  Officer. 

PUBLIC  USE,  S  1238.    See  Eminent  Domain. 
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QUESTIONS  OF  LAW  AND   FACT.     Fact,  questioiiB  of, 
to  be  tried  by  Jury,  §  2101. 
Issnes  of  fact,  how  tried,  §  592. 

IssTies  of  fact  to  be  tried  by  Jury  unless  waived,  (  882. 
Issues  of  law,  how  tried,  §  591. 
Law,  questions  to  be  addressed  to  court,  §  2102. 
Law,  what  are  questions  of,  $  2102. 
Writ  of  possession,  f  380. 

QUIETING  TITLE.    Action  involving  validity  of  gift  or 

trust  under  will,  determination  final,  i  738. 
Action  involving  validity  of  gift  or  trust  under  will, 

will  admissible,  §  738. 
Action  lies  to  determine  adverse  claim  in  what  cases, 

§§  738,  749. 
Action  to  be  brought  in  county  where  land  is,  §  78. 
Adverse  claim,  action  to  determine,  §  1050. 
Adverse  claims  may  be  determined  in  condemnation 

proceedings,  S  1247. 
Adverse  claim,  parties  in  suit  to  determine,  §§  380,  881. 
Costs,  when  plaintiff  cannot  recover,  §  739. 
Co-tenants  may  imite  in  suit  to  determine  adverse 

claim,   §  381. 
Cumulative,  remedy  is,  §  751. 
Default,  8  739. 
Disclaimer,  §  739. 
Hearing  and  evidence,  §  751. 
Heirs,  quieting  title  by,  8  1452. 
Improvements,  §  741. 
Injunction,  §  526. 

Judgment  in  and  conclusiveness  of,  8S  750,  751* 
Jury  trial,  right  to,  §  738. 
Jurisdiction,  court  has  to  inquire  into  and  determine 

what  questions,  8  751. 
Lis  pendens,  to  be  filed,  8  749. 
Parties,  88  379,  738. 

Parties,  unknown  defendants,  how  described,  8  749. 
Possession  df  executor  for  purpose  of,  8  1581. 
Suit  for,  by  or  against  executor,  8  1582. 
Summon,  form  and  contents  of,  8  750. 
Summons,  posting  copy  on  property,  8  750. 
Summons,  publication  of,  8  750. 
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Summons,  service  of,  8  750. 

Summons,  senrlce  of,  affidavit  as  to,  (  750. 

Summons,  service  on  unknown  or  non-resident  dctai- 
ants,  S  750. 

Summons,  time  to  issue,  §  750. 

Survey,  etc.,  of  property,  8§  742,  743. 

Title,  termination  during  action,  §  740. 
'        Unknown  parties,  claims  of,  how  determined,  ||  741- 
751. 

Unknown  parties,  hearing  of  adverse  claim  and  Jade- 
ment,  §  751. 

Unknown  defendants,  how  may  be  described  In  com- 
plaint, 8  749. 

Unknown  parties.  Judgment  by  default  not  entered, 
§  751. 

Unknown  parties,  rights  and  liabilities,  |  750. 

Unknown  parties.  Judgment,  conclusiveness  ot,  {  7SL 

Unknown  parties,  summons,  how  served,  (  750. 

Unknown  parties,  summons  issued  to,  |  749. 

QUI  TAM  ACTION,  limitation  on,  8  340. 

QUORUMp  arbitrators,  8|  1053,  1285. 

Majority  may  act  where  Joint  authority  given,  f  15. 
Referees,  S  1053. 

Senate  sitting  as  court  of  impeachment,  quomm  ot 
S  36. 
QUO  WARRANTO:    See  Usurpation  of  Office  and  FnD> 
chise. 
Superior  court  or  Judge  may  issue,  S  76. 

RAILROAD  CORPORATION,  eminent  domain.  |  123S. 
Condemnation  for  estimating  cost  of  fences  and  cattle- 
guards,  8  1248. 

REAL  PROPERTY,  acknowledgment  of  conveyance,  ubj 

Judge  or  justice  may  take,  8  179. 
Actions  respecting,  must  be  brought  where,  f  392. 
Action  to  recover  possession,  costs  of  course  allowed, 

when,  §  1022. 
Adverse  possession  ot  §1  318  et  boq.   See  Advene  Bat* 

session. 
Agreement  for  sale  of,  to  be  written,  {  1973. 
Arbitration,  question  of  title  may  not  be  submitted  tflv 

S  1281. 
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Attacbxnent  of,  manner  of,  §  542. 

Attachment  of,  release,  §  559. 

Authority  of  agent  to  sell,  to  be  written,  S  1973. 

Boundaries,  rules  for  determining,  f  2077. 

Claimants  under  common  source  of  title  may  unite, 

§  381. 
Cloud  on  title,  parties  in  suit  to  remove,  §  881. 
Coextensive  with  what,  S  17. 
Contract  for  purchase  of,  hy  decedent,  sale  of,  SS  1566- 

1568. 
Costs  allowed  of  course  in  action  involving  title,  S 1022. 
Cotenants,  parties  in  suits  concerning,  §  381. 
Defendants   in   action  to   determine   adverse   claims, 

S  380. 
Description  of  in  pleading,  §  455. 
Description  of,  rules  for  construing,  §  2077* 
Bjectment:   See  Ejectment. 
Execution  affecting,  to  issue  to  whom,  S  687. 
Execution  purchaser  may  recover  for  injury  to,  after 

sale  and  before  delivery,  §  746. 
Execution  sale  of,  how  conducted,  §  694. 
Execution  sale,  injury  to,  after,  §  746. 
ESxecution  sale  of,  notice,  §  692. 
ESxecution  sale  of,  redemption,  S  701. 
Execution  sale  of,  what  title  passes,  $  700. 
Forcible  entry,  etc.,  §§  1159-1179.    See  Forcible  Entry 

and  Detainer. 
Injury  to,  after  execution  sale  and  before  delivery, 

S  746. 
Issue  of  title,  evidence  of  continued  possession,  of 

remote  occupant,  (  1834. 
Joinder  of  claims  to  recover,  §  427. 
Judgment  after  death  not  lien  on,  S  669. 
Judgment  for  delivery  of,  §  682. 
Judgment  lien  on,  S  671. 
Judgment  lien  on,  in  another  county,  $  674. 
Judgment  of  Justice's  court  a  lien  on,  when,  S  900. 
Lien  on,  action  to  foreclose,  where  brought,  §§  78,  892. 
Limitation  of  actions  respecting:    See  Limitation  of 

Actions. 
Lis  pendens,  filing  of  in  action  relating  to,  §  409. 
Mortgage  on  action  to  foreclose,  where  brought,  S  392. 

Cod«  CiT.  Proc.~86. 
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New  parties  In  action  relating  to,  bringing  in,  S  881. 

Parties  in  action  respecting,  §  379. 

PartiUon  of,  $S  752-801.    See  Partition. 

Party,  application  of  person  to  be  made.  In  acdoa 

respecting,  S  389. 
Pleadings,  description  in,  §  455. 
Presumptions  as  to  possession  of,  8  821. 
Quieting  title,  §§  738-751.    See  Quieting  TiUe. 
Re-entry  after  eriction,  when  a  contempt,  f  121<L 
Return  of  execution  on,  S  683. 
Suit  to  recover:    See  Ejectment 
Title,  question  of,  may  not  be  submitted  to  arbitration. 

§  1281. 
Transferred  cases  concerning,  proceedings  after  Indg- 

ment,  8  400. 
Trespass  on,  limitation  of  action  for,  $  S88. 
Undertaking  on  appeal  to  stay  judgment  tar  sale  or 

deliyery  of  realty,  8  945. 
Writing,  necessity  of,  to  create  an  interest  In,  If  1971- 

1972. 

REASONABLE  DOUBT,  evidence,  S  2061. 

RECEIPT  as  evidence  of  payment,  8  1963. 

For  payment  of  rent,  presumptions  arising  from,  1 1961. 
For  securities  in  partition  proceedings.  §  790. 
Sheriff's,  for  accounts  collected  in  attadiment,  §547. 
Wbo  entitled  to,  8  2075. 

RECEIVER,  action,  may  bring,  8  568. 
Action,  may  defend,  8  568. 
Appeal  lies  from  order  appointing,  8  968. 
Attorney  cannot  be,  8  566. 
Code   sections   governing  appointment,   powers  anfi 

duties,  8  304. 
Ck)llection  of  debts,  rents,  etc.,  8  568. 
Ck)mpromise,  may,  8  568. 
Corporation  may  act,  8  1348. 
Corporation,  statute  authorizing  to  act  aa,  p.  768. 
Corporation  as,  qualification,  oath,  bond,  |  1348. 
Corporation,  for,  88  564,  665. 
Creditor,  appointment  in  action  by,  8  664. 
Debts,  may  collect,  8  568. 
Disqualification  of  persons  to  act  as,  I  566. 
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Escheated  estate,  for,  §1270. 

Ex  parte  application  for,  tmdertaklng,  S  666. 

Ex  parte  application  for,  additional  undertaking,  |  666. 

Execution  in  aid  of,  $  564. 

Foreclosure,  appointment  in,  S  564. 

Fraudulent  purchase,  appointment  In  action  to  yacatav 

8  664. 
Funds  in  hands  of,  may  be  inyested,  (  569. 
Grounds  for  appointing,  8  564. 
Investment  of  funds  in  hands  of,  (  669. 
Judgment,  to  carry  into  effect,  S  564. 
Judgment,  appointment  after,  §  564. 
Oath  of,  S  567. 

Partnership  cases,  appointment  in»  f  564. 
Possession  of  property,  §  568. 
Powers,  (  56S. 
Rents,  may  receive,  §  568. 

Undertaking,  additional,  on  appointment  of,  S  566. 
Undertaking  on  appeal,  to  stay  Judgment  appointing; 

§  943. 
Undertaking  on  ex  parte  application  for,  (  566. 
Undertaking  of,  S  567. 
When  may  be  appointed,  S  564. 
Who  may  not  act  as,  without  consent  of  parties,  8  666. 

RECITALS,  conclusiveness  of,  S  1962. 
Statutes,  recitals  in,  effect  of,  S  1903. 

RECORD:    See  Evidence;  Lis  Pendens. 

Abstract  of  justice's  Judgment  must  be  recorded  to 

create  lien  on  land,  §  900. 
Actions,  of,  clerk  must  keep,  §  1052. 
Act  transferring  records  of  old  courts  to  courts  created 

by  new  constitution,  p.  782. 
Appeal,  what  constitutes  record  on,  8  661. 
As  evidence:    See  Evidence. 
Attachments,  recorder  to  index,  8  542. 
Attachments,  how  indexed,  8  542. 
Attachment,  release  of,  to  be  recorded,  8  559. 
Attachment,  release  of,  how  recorded,  8  559 
Certificate  of  recording  officer  prima  fade  evidence  of; 

8  1833. 
Citizen  may  inspect,  8  1892. 
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Copy  of  foreign  judicial  record,  when  admissible,  ( 1907. 

Ck)py  of,  officers  to  give,  S  lSd3. 

Copy  of,  seal,  §  153. 

Court,  parties  cannot  contradict  record  of,  |  1837* 

Courts  of,  what  are,  §  34. 

Decedent's  estate,  lease  of,  recording,  |  1579. 

Docket,  justice's,  a  public,  S  93. 

Eizecution,  return  of,  8  683. 

Executor's  conveyance,  recording,  ||  IGOl,  1604,  1605. 

Guardian's  bond  and  letters,  recording,  §  1756. 

Lease  of  decedent's  estate,  recording,  $  1579. 

Letters  of  administration,  and  testamentary,  recordlBt; 

§  1337. 
Lis  pendens,  S  409. 
Mechanic's  lien,  recording,  8  1189. 
Mechanic's  lien,  claim  of,  (  1187. 
Mortgage  of  decedent's  estate,  recording,  |  1579. 
Notice  of  completion  of  building,  fee  for  reoordlafr 

§  1187. 
Not  to  be  removed  from  office,  S  1950. 
Partition,  of  conveyance  in,  f  787. 
Partition  of  decedent's  estate,  recording,  (  1684. 
Probate  homestead,  decree  relative  to,  8  1719. 
Public,  dockets  and  papers  of  justice,  S  914. 
Public,  of  private  writing,  how  proved,  §  1919. 
Public,  not  to  be  removed  from  public  office,  %  1950. 
Recorded  probate  proceedings  as  notice,  $  1706. 
Register  of  actions,  what  to  be  entered  in,  $  1052. 
Transfer  from  old  court  to  new,  f  §  55,  79. 
What  constitutes,  on  appeal,  8  661. 

REDEMPTION,  decedent's  estate,  of,  by  Judgment  debtor. 

S  1505. 
Execution,  from,  88  701,  707. 
Fxecution,  from,  notice,  8  703. 
Bxecution,   from,  payment  of  taxes.  Interest.  Ileai^ 

§8  702,  703. 
B2xecution,  from,  who  may  make,  8  701. 
Mortgage,  note  of  record  of,  to  be  produced,  |  70L 
Mortgage:   See  Mortgages. 
Payment,  to  whom  to  be  made,  8  704. 
What  necessary  to,  8  705. 
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RE-ENTRY  on  property  after  eylction,  wheo  a  contempt, 

S  1210. 
REFERENCE,  account,  of  long,  §  639. 

Account  of  executor,  referring  to  referee,  (  1636. 
Account,  reference  of,  on  judgment  by  default,  S  685. 
Account,  reference  of,  questions  Inyolving,  S  639. 
All  must  meet,  but  a  majority  may  act,  |  1058. 
Attorney,  accusations  against,  (  298. 
Bill  of  exceptions,  settlement  by  referee,  |  650. 
Consent,  by,  when  may  be  ordered,  §  638. 
Crontinuance,  costs  may  be  imposed  as  condition  of^ 

§  1029. 
Ck}urt  commissioner,  to,  S  640. 
Decedent's  estate,  claims  against,  §§  1507,  1508. 
Depositions,  to  take,  in  proceeding  to  remove  attorney* 

S  298. 
Evidence,  rules  of,  in  general,  S  2103. 
Failure  of  parties  to  agree,  appointment  by  Judget, 

S  640. 
Finding,  effect  and  force  of,  §9  644,  645,  1507. 
Finding,  bow  excepted  to  and  reviewed,  $  645. 
For  information  of  court,  Sf  638,  639. 
Issue,  of,  by  court,  §  592. 
Judgment  on  finding,  §  644. 
Judgment  roll,  findings  of  referee  part  of,  |  670. 
Objections  to  referee,  §§  641,  642. 
Ordered  on  motion,  in  what  cases,  $  639. 
Orde^d  upon  agreement  of  parties  in  what  caseSy 

§  638. 
Partition,  in,  to  determine  lienholders'  rights,  8  761. 
Partition  proceedings,  in,  S8  761  et  seq.    See  Partition. 
Question  not  arising  upon  pleadings,  of,  S  639. 
Referee,  decision  of,  meaning  of,  i  1083. 
Referee,  disqualification  of,  grounds  for,  |  641. 
Referee,  fees  of,  amount  of,  SS  1028,  1508. 
Referees,  number  of,  S  640. 
Referee,  objection  to,  grounds  for,  8  641. 
Referee,  objections  to,  procedure  on,  i  642. 
Referee,  qualifications  of,  (  641. 
Referee,  quorum,  §  1063. 
Referee,  what  disqualifies,  (  641. 
Referee,  who  may  not  act  as,  §  641. 


1026  REFBRBNCB— RES    JUDICATA. 

Report,  findings  of  fact  and  concliuions  of  law, 
rately  stated,  §  643. 

Report  to  be  made  within  twenty  days.  |  643. 

Seamen,  of  claims  of,  8  826. 

Statement  on  motion  for  new  trial,  when  caae  tried 
before  referee,  S  659. 

Supplementary    proceedings,    disobedience    at,    cofr 
tempt,  i  721. 

When  ordered  after  Judgment  on  demurrer.  $  6S6. 

When  parties  do  not  consent,  S  639. 
REGISTER  of  actions,  clerk  must  keep,  %  1052. 
REHEARING,  in  supreme  court,  §  43. 
RELATIONSHIP:    See  Affinity;  Consanguinity. 

Declarations  of  decedent  respecting,  S  1870. 
REMEDY,  Judicial,  defined  and  classified,  |§  20,  21. 

Merger  of  civil  and  criminal,  §  32. 

See  Actions. 
REMITTITUR,  §§  56,  958. 
RENEWAL,  application  for  order,  of,  S  182. 

Execution  in  justice's  court,  renewal  of,  |  903. 
RENTS:    See  Estate  of  Decedent;  Landlord  and  Tenant 

From  time  of  execution  to  redemption,  g  707. 

Limitation  of  actions  respecting,  §(  319,  336. 

Receiver  may  collect,  §  568. 
REPLEVIN,  §§  509-521.    See  Claim  and  Delivery. 
REPORTER,  phonographic,  §§  268-274.    See  Phonographte 
Reporter. 

Supreme  court  decisions,  §  262. 
REPUTATION,   common,   evidence  of  vhen   admlwdhh; 
§  1870. 

Presumption  of  ownership  from,  8  1963. 
RESCUING  person,  c6ntempt,  §  1209. 
RES  GEST>E,  evidence  admissible  as,  §S  1850,  1870. 
RESIDENCE.   Non-resident,  place  of  action  against.  I  SK^ 

Of  Justices  of  peace,  fi  159. 

Of  superior  Judges,  §  158. 
RES  JUDICATA,  conclusiveness  of  Judgment,  general  nhau 
S  1908. 

Conclusive,  Judgment  is,  when,  S  1962. 

Conclusiveness,  Judicial  record  may  be  imi>eached,  oa 
what  grounds,  §  1916. 
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Conclusiveness,  what  deemed  adjudged,  S  1911. 
Conclusiveness,  parties,  when  deemed  the  same,  S  1910. 
Conclusiveness,  action  involving  validity  of  gift  or 

trust,  §  738. 
Conclusiveness  of  foreign  judgment,  S  1915. 
Conclusiveness,   judgment  of   court  of  admiralty  of 

foreign  country,  §  1914. 
Orders  as,  §§  1908,  1909,  1962. 
Parties  deemed  same,  when,  S  1910. 
Record  of  another  state  as,  S  1913. 
Record  of  court  of  admiralty  as,  $  1914. 

RESPONDENT,  who  is,  §  938. 

RESTITUTION  of  property  on  reversal,  S  957. 

RETROACTIVE  force  of  code,  §  3. 
Statute  of  limitations,  §  362. 

RETURN:    See  Executions;  Summons. 
Certiorari,  §  1070. 
Certiorari,  of,  perfecting,  §  1075. 
Execution,  of,  time  for,  §  683. 
Officer  summoning  jurors,  of,  §§  227,  232. 
Summons  returned,  how,  §  410. 

REVIEW,  WRIT  OF,  application  for,  how  made,  S  1069. 
Chamhers,  powers  at,  §§  165, 166. 
Clerk  to  return  writ  with  transcript  required,  when, 

§  1070. 
Code  sections  relating  to  appeals  apply,  S  1110. 
Code  sections  relating  to  new  trials  apply,  |  1110. 
Code  sections  relating  to  rules  of  practice  apply  to^ 

S  1109. 
Contents  of,  §  1071. 
Costs,  §  1032. 
Directed  to  whom,  8  1070. 
Extent  of  review  under,  S  1074. 
Form  of  writ,  §  1071. 
Hearing,  §  1075. 

In  what  cases  may  issue,  S  1068. 
Judgment,  §  1075. 

Judgment,  copy  of  to  he  sent  to  inferior  tribunal,  i  1078. 
Judgment-roll,  what  constitutes,  S  1077. 
Notice  of  application  for,  $  1069. 
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Return  and  hearing  may  be  at  any  time,  |  1108. 

Return  of,  defective,  perfecting,  |  1075. 

Rules  of  practice,  §  1109. 

Scope  of  review  under,  S  1074. 

Service  of,  §  1073. 

Staying  proceedings  in,  in  Inferior  court,  |  1072. 

Stay,  eftect  of  as,  $  1072. 

Stay,  may  be  granted  or  not,  S  1072. 

To  whom  will  issue,  S  1068. 

Writ  of  certiorari  denominated  writ  of  review^  |  10€7. 

What  to  contain,  §  1071. 

Who  may  grant,  §  1068. 

Whom  to  be  directed  to,  S  1070. 

When  may  be  granted,  §  1068. 

REVOCATION  of  wills:    See  Wills,  VL 

RIOTSy  justice's  court  has  jurisdiction,  |  116. 

Limitation  of  action  against  municipality  for,  |  340. 

RIPARIAN   OWNERS,  condemnation  of  water*  damages, 
rules  for  ascertaining,  |  1248. 

RIVERS.    Boundary,  river  as,  |  2077. 

Venue  of  action  for  offense  on  river  situated  in  several 
counties,  $  393. 
ROADS.    Boundary,  road  as,  §  2077. 

ROLL  OF  ATTORNEYS,  how  kept,  S  280. 

ROUTS,  justice's  court  has  jurisdiction  over,  |  115. 

RULE  inconsistent  with  code,  repealed,  |  18. 

Of  construction  of  code,  §  4. 

Of  court,  courts  of  record  may  make,  |  129. 

Of  court,  limitation  on  power  to  make,  S  129. 

Of  justice's  court,  §  95. 

When  take  effect,  §  130. 
SACRAMENTO  COUNTY,  number  of  superior  Judges,  §<€. 

Act  Increasing  number  of  superior  judges  in,  p.  76S. 

SALARY,  deputy  sheriff's,  In  justice's  courts,  |  87. 
Justices',  §§  97, 103. 
Justice's  clerk's,  and  his  deputy's,  {  97. 
Justices*  clerk  and  assistants  in  cities  and  comitlfli 

over  200,000,  pp.  776,  777,  Stata. 
Lien  for:    See  Lien. 
Preferred  claim,  SS  1204-1207. 
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8ALE8:    See  Executions;  Foreclosure;  Partition. 

Over  two  hundred  dollars,  effect  of  statute  of  frauds, 
I  1978. 

8AN  BERNARDINO  COUNTY,  act  Increasing  number  of 
superior  Judges  in,  p.  766. 

8AN  DIEGO  COUNTY,  acts  increasing  and  lessening  num- 
ber of  superior  judges  in,  p.  766. 

8AN  FRANCISCO.     Classification  of  Judges  as  to  terms 

of  office,  I  68. 
Judgments  and  orders  of  any  session  as  effective  as  if 

all  Judges  presided,  §  67. 
Justices'  clerk  and  assistants  in,  act  relating  to,  pp.  776, 

777. 
Number  of  superior  Judges,  S  67. 
Police  court  of,  act  transferring  records  to,  p.  784,  S  8. 
Presiding  Judge,  election  and  removal  of,  §  67. 
Presiding  Judge  to  distribute  and  prescribe  order  of 

business,  §  67. 
Superior  court,  presiding  Judge  to  prescribe  times  of 

holding  special  sessions,  S  73. 
Superior  court,  sessions  of,  number  of,  |  67. 

8AN  JOAQUIN  COUNTY.    Number  of  Judges,  §  66. 

SAN  LUIS  OBISPO  COUNTY,  acts  increasing  and  lessen- 
ing number  of  superior  Judges  in,  p.  766. 

SANTA  CLARA  COUNTY.    Number  of  Judges,  S  66. 

Act  increasing  number  of  superior  Judges  in,  p.  766. 

SATISFACTION,  attorney  may  acknowledge,  §  283. 
Of  Judgment,  how  made,  §  676. 

SAVINGS    AND    LOAN    ASSOCIATION,    dissolution    ot 
S  1234. 

SAVINGS  BANK,  deposits:     See  Estate  of  Decedent,  H. 
Limitation  of  action  against,  §  348. 

SCIRE  FACIAS,  abolished,  $  802. 

SEAL,  compromise  without,  good,  $  1934. 
Court,  of,  clerk  to  keep,  |  152. 
Courts,  of,  how  provided,  S  151.  . 
Courts,  of,  to  what  documents  to  be  affixed,  |  168. 
Courts,  what  courts  must  have,  |  147. 
Court,  of,  when  private  seal  used,  S  151. 
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Court  commissioner,  of,  S  259. 

Defined,  f  §  14,  1930, 1931. 

Distinction  between  sealed  and  nnaealed  lnstniBMBti 

abolished,  §  1932. 
Execution,  %  682.i 
Foreign,  S  1931. 
Guardian,  §  163. 
Judicial  notice  taken  of,  {  1875. 
Police  court,  of,  §  150. 
Private,  how  made,  §  1931. 
Public,  how  made,  f  1931. 
Scroll  or  sign,  §  1931. 
Sealed  instrument  may  be  changed  or  diacharged  iKf 

unsealed,  §  1982. 
Superior  court,  of,  S  149. 
Supreme  court,  of,  §  148. 
Telegram,  how  described  by,  |  1017. 
To  what  document  to  be  affixed,  f  153. 
Want  of  not  to  afEect  yalidity  of  writs,  procomi,  etc^ 

when,  p.  781,  Stats. 
What  courts  shall  have,  f  147. 
Writ,  necessary  for,  §  153. 

SEALED  VERDICT,  §  617. 
SEAMEN:   See  Shipping. 

£2xempt  from  jury  duty,  S  200. 
SEARCHER  OF  RECORDS,  what  property  of  exempt,  1 690. 
SECRETARY  of  supreme  court,  |§  265,  266. 

Of  superior  courts  in  certain  cities  and  counties,  p.  7H 
Stats. 
SECTION,  refers  to  what,  S  17. 

Meaning  of,  S  17. 
SEDUCTION.    Guardian  may  sue  for  seduction  of  wani» 
S  375. 
Limitation  of  action  for,  S  340. 
Parent  may  sue  for  daughter's,  {  876. 
Sitting  of  court,  private,  ft  125. 
Unmarried  female  may  recover  exemplary  damages  for 

own.  §  374. 
Unmarried  female  may  sue  for  her  own,  f  374. 
SEISIN,  within  five  years,  when  necessary  to  recover  realty, 
SS  318,  319. 
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SENATE:   See  Impeachment. 
SERVICE:    See  Process. 

Affidavit,  service  provable  by,  S  2009. 

Appearance  equivalent  to,  $  416. 

Association,  on,  §§  388,  411. 

Attorneys,  on,  manner  of,  $  1011. 

Attorney  entitled  to  be  served  for  party*  i  1014. 

Certiorari,  of,  S  1073. 

Complaint,  copy,  S§  410,  527. 

Contempt  proceedings,  §  1016. 

Corporation,  on,  §  411. 

B2zpense  of.  Included  in  costs,  S  1021. 

Guardian,  on,  equivalent  to  service  on  ward,  S  1722. 

Injunction,  of  complaint  and  affidavit,  in,  S  627. 

Mall,  by,  computation  of  Ume,  $  1018. 

Mall,  by,  how  made,  §  1018. 

Mall,  by,  when  complete,  §  1013. 

Mail,  by,  when  may  be  made,  §  1012. 

Mandamus,  of,  §  1096. 

Need  not  be  made  if  defendant  does  not  appear,  §  1014. 

Nonresident,  on,  attorney,  §  1015. 

Nonresident,  on,  manner  of,  §  1015. 
'     Notice  and  papers,  how  served,  §  1011. 

Notices,  after  appearance  defendant  entitled  to   all, 
S  1014. 

Party,  on,  manner  of,  §  1011. 

Prohibition,  of  writ  of,  |§  1096,  1105. 

Proof  of,  §  416. 

PubllcaUon,  by,  §§  412,  413,  415. 

Review,  writ  of,  §  1073. 

Several  defendants,  some  served,  S  414. 

Subpoena,  of,  §§  1987,  1988. 

Telegraph,  by,  manner  of,  §  1017. 

Tenant  holding  over,  of  notice  on,  S  1162. 

Time  for,  ectension  of,  §  1064. 
SETOFF,  assignment  of  chose  not  to  prejudice,  S  368. 

Bill  or  note,  assignment  not  affected  by  setoff,  §  368. 

Cross  demands  deemed  compensated,  §  440. 

Cross  demands  not  affected  by  death  or  assignment, 
I  440. 

Improvements,  as  in  ejectment,  §  741. 

Mechanic's  lien,  S  1184. 
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SHAM  ANSWER,  striking  out,  S  453. 

SHERIFF:     See  Arrest  and  Bail;  Attachment;  Justice's 

Court. 
Action  against  for  official  acts»  §  1055. 
AiTest  by,  how  made,  §  485. 
Attachment  of  vessel,  S§  819,  820. 
Attorney,  disgualification  to  act  as,  |  96. 
Bail,  liability  as,  on  bond,  §  502. 
Bail  money  to  be  deposited  in  court,  §  498. 
Bail,  when  liable  as,  6  501. 
Deed  of,  to  escheated  estate,  S  1271. 
Deed,  when  to  be  executed,  §  703. 
Deputies,  in  justices'  courts,  duties,  §  87. 
Deputies,  in  Justice's  court,  liability  for,  |  87. 
Deputies,  in  Justices'  courts,  salary,  §  87. 
Disqualification  to  act  as  attorney,  §  96. 
Duty  to  provide  suitable  rooms  for  Judge,  |  144. 
Escape,  limitation  of  action  against,  for,  §  340. 
Ex  officio  officer  of  justices'  court,  §  87. 
Execution,  not  to  purchase  at,  §  694. 
Execution,  penalty  for  selling  under,  without  notice, 

§  693. 
Execution,  writ  of,  requires  what  o£,  %  682. 
Execution  may  issue  to  any,  §  687. 
Execution  sale:    See  Executions. 
Expenses  of  providing  suitable  rooms,  how  paid,  |  14*. 
Indemnity  to,  on  claim  of  property,  %  689. 
Judgment  against,  conclusive  against  sureties,  when, 

S  1055. 
Jurors,  list  of,  to  be  delivered  to  sherift,  S  219. 
Jurors,  summoning  forthwith,  %  226. 
Jurors,  summoning  to  complete  panel,  %  227. 
Justice's  court,  sheriff  an  officer  of,  (  87. 
Justice's  court,  sheriff,  attendance  and  duties  c^  I  87. 
Justice's  court,  sheriff,  deputy,  duties  of,  |  87. 
Justice's  court,  sheriff,  deputy,  salary  of,  |  87. 
Justice's  court,  sheriff,  ex  officio  officer  of,  |  87. 
Justice's  court,  sheriff,  liability  for  deputies,  $  87. 
Justice's  court,  sheriff,  liability  on  bond,  |  87. 
Justice's  court,  duty  to  provide  rooms  for,  §  88. 
Justice's  court,  duty  to  serve  process,  etc.  Issued  ty, 

9  87. 
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Liability  for  arrest  of  witness,  §§  2068,  2069. 

Ldability  for  taking  property  of  third  persou  onaer 
execution,  §  689. 

Liability  on  bond,  for  duties  in  justices'  courts,  f  87. 

Liability  to  third  person  in  replevin,  §  519* 

Limitation  of  action  against,  §§  339,  340. 

Official  bond,  liability  on  for  sherlfe  as  ball,  §  502. 

Powers  and  duties  o^  prescribed  by  Political  and  Penal 
Codes,  §  262. 

Receipt  of,  for  accounts  collected  in  attachment,  $  547. 

Requisition  to,  in  replevin,  §  511. 

Service  of  subpoena  on  concealed  witness,  §  1988. 

Sureties'  liability  for  default  in  deposit  made  in  lien  of 
bail,  §  498. 

Summon  jurors,  how  to,  |  225. 

To  detain  prisoner  arrested  for  contempt  until  dis- 
charged, §  1214. 

To  notify  plaintiff  of  arrest,  S  864. 
SHERIFF'S  DEED,  when  to  be  executed,  S  703. 

To  escheated  estate,  §  1271. 
SHIPPING,  appearance,  who  may  enter  and  defend  action, 
S  821. 

Attached  vessel,  claims  of  seamen  against,  how  proved, 
I  826. 

Attached  vessel,  notice  of  sale,  §  824. 

Attached  vessel,  sale  of,  application  of  proceeds,  {  824. 

Attached  vessel,  sale  of,  application  of  proceeds  where 
claim  for  wages  involved,  §  825. 

Attached  vessel,  sale  of  at  auction,  §  824. 

Attachment  of  vessel,  claim  for  wages  may  be  asserted 
notwithstanding,  §  825. 

Attachment  of  vessel,  custody,  §  820. 

Attachment  of  vessel,  discharge  of,  §  823. 

Attachment  of  vessel,  discharge  of,  how  procured,  {  822. 

Attachment  of  vessel,  discharge  of,  undertaking  or  de- 
posit, I  822. 

Attachment  of  vessel,  clerk  to  issue,  §  818. 

Attachment  of  vessel,  right  of,  $  817. 

Attachment  of  vessel,  sheriff  may  not  interfere  with 
merchandise,  baggage,  etc.,  §  820. 

Attachment  of  vessel,  sheriff  must  execute  writ  with- 
out delay,  $  820. 
Code  ClT.  Proc— 87. 
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Attachment  of  vessel,  time  for,  S  817. 

Attachment  of  yessel,  undertaking,  §  818. 

Attachment  of  vessels,  undertaking,  exception  to  sure- 
ties, §  821. 

Attachment  of  vessel,  undertaking,  justification  of  sure- 
ties, I  821. 

Attachment  of  vessel,  who  may  defend  action,  i  82L 

Attachment  of  vessel,  writ  to  be  directed  to  what 
sheriff,  I  819. 

Claim  of  mariner  or  seaman,  contest  of,  f  826. 

Claim  of  mariner  or  seaman,  failure  to  contest,  admis- 
sion, §  826. 

Claim  of  mariner  or  seaman,  reference  of  on  contest, 
§  826. 

Claims  of  mariner,  review  of  finding  of  clerk  or  referee 
respecting,  §  826. 

Claims  of  seamen,  how  proved,  S  826. 

Claims  of  seamen  against  attached  vessel,  bow  proved, 
§  826. 

Complaint  must  be  verified  in  action  against  vessel* 
§  815. 

Execution  against  ship,  where  claim  for  wages  assert- 
ed, application  of  proceeds,  §  825. 

Execution  sale  of  vessel,  notice,  what  to  contain,  i  837. 

Jury  duty,  employee  of  vessel  is  exempt  from,  |  200. 

Justice's  court  has  no  jurisdiction,  %  114. 

Liens,  limitation  of  action  on,  §  813. 

Liiens  on  vessels,  what  demands  constitute,  |  81S* 

Notice  of  sheriff's  sale,  what  to  contain,  |  827. 

Owners,  action  to  be  against,  S  814. 

Owners  unknown,.!  814. 

Parties  defendant,  lienholders,  |  814. 

Parties  defendant  in  actions  against  vessel,  |  814. 

Res  judicata,  judgment  of  court  of  admiralty  as,  1 1914. 

Seamen's  wages,  exemption  of,  S  690. 

Seamen's  wages,  justice's  court  has  no  Jurisdiction, 
1114. 

Sherirs  sale,  notice  of,  what  to  contain,  |  827. 

Summons,  service  on  master,  mate,  etc.,  f  816. 

Summons,  service  on  owners  of  vessel,  §  816. 

Vessels  are  liable  for  what  claims,  |  813. 
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Vessels  liable  for  injuries,  §  813. 

Vessels  liable  for  services,  S  813. 

Vessels  liable  for  wharfage  and  anchorage,  |  813. 

Vessels  liable  on  contract  to  carry,  §  813. 

Wages  of  seamen,  claim  of  against  attached  yessel,  how 
proved,  §  826. 

Wages  of  seamen  may  be  asserted  notwithstanding  at- 
tachment of  ship,  how,  f  825. 

SHORTHAND  REPORTER,  §S  268-274.    See  Phonographic 
Reporter. 
None  in  attendance,  clerk  to  take  testimony,  |  1061. 

8ICKNE8S  excuses  non-appearance  in  contempt,  |  1221. 
Juror,  proceedings  in  case  of,  §  615. 
Justice,  transfer  of  cause,  §  90. 

Superior  judge,  appointment  of  substitute  by  goyeTnor, 
§  160. 

SIGNATURE  includes  mark,  S  17. 

Mark,  signature  by,  to  be  witnessed  by  two  persona, 

§  17. 
When  admitted,  §§  446-449. 
When  admitted  in  justice's  court,  S  887. 

SINGULAR  includes  plural,  §  17. 

8I8TER  STATE,  bo6ks  containing  laws  of,  presumed  cor- 
rect, I  1900. 
Documents  of,  how  proved,  §  1918. 
Judgment  of,  how  enforced,  §  1913. 
Judicial  record  of,  effect  of,  §  1913. 
Judicial  record  of,  how  proved,  §  1905. 
Justice's  judgment  in,  how  proved,  S§  1921,  1922. 
Laws  of,  how  proved,  §  1902. 
Laws,  unwritten,  how  proved,  f  1902. 
Limitation  laws  of,  §  361. 

SITTINGS,  public  and  private,  §S  124,  125. 
SLANDER,  answer  in,  S  461. 

Justification,  §  461. 

Limitation  of  action  for,  S  340. 

Mitigating  circumstances,  evidence  of,  i  461. 

Pleading  in  actions  for,  S  460. 

Undertaking  for  costs  in,  p.  778,  Stats. 

SOCIETY,  change  of  name,  S  1276. 
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SOLE  TRADER,  decree  authoiizliig  one  to  act  as,  |§  1SI7, 

1819. 
Hearing  of  petition,  S  1816. 
Husband  of,  not  liable  for  her  debts,  |  1821« 
Liabilities  and  rights  of,  S  1819. 
Liable  for  maintenance  of  minor  children,  §  1820. 
May  have  five  hundred  dollars  of  community  or  ha^ 

band's  property,  %  1814. 
Notice  of  application  to  become,  contents  of,  |  1S12. 
Notice  of  application  to  become,  proof  of,  i  1816. 
Notice  of  application  to  become,  publication  of,  1 1811 
Oath  of,  §  1818. 

OpposiUon,  what  to  contain,  and  verification  of,  f  lOJL 
Petition,  what  to  contain  and  when  filed,  |  1813. 
Petition,  who  may  oppose,  and  how,  §  1815. 
Recording  decree  authorizing,  §  1818. 
Rights  and  liabiliUes  of,  §  1819. 
Trial,  §  1816. 
Who  may  become,  f  1811. 

SONOMA  COUNTY.    Number  of  judges,  |  66. 

SPECIAL  ADMINISTRATORS:     See  Executors  and  Ad- 
ministrators, X. 

SPECIAL  ISSUE  not  made  by  pleadings,  how  tried,  |  301 

SPECIAL  PROCEEDING,  "action'  includes,  |  863. 
Appeals  in,  §  1110. 

Costs  on  review  other  than  by  appeal,  S  1032. 
Costs  of  course,  when  allowed,  |  1022. 
Defendant  in,  §  1063. 
Defined,  §  23. 

Judgment  in,  defined,  |  1064. 
Judgments  in,  appealability,  |  963. 
Motion  and  order  in,  same  as  In  dYU  action.  |  lOH 
New  trials  in,  S  1110. 
Order  in,  S  1064. 

Particular  proceeding:     See  Partlcolar  Titla. 
Parties  designated,  how,  S  1063. 
Plaintiff,  I  1063. 
Reference,  §  639. 

Remedies,  divided  into  actions  and  special  proceeding 
§  21. 
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Rules  of  practice,  {  1109. 

Security  for  costs  required  of  non-resident  or  foreign 

corporation,  §  1036. 
Security  for  costs,  failure  of  non-resident  or  foreign 

corporation  to  give,  dismissal,  $  1037. 
Time  of  taking  depositions  in,  |  2020. 
Verification  may  be  by  affidavit,  S  2009. 

SPECIFIC  PERFORMANCE,  contract  of  decedent  to  con- 
vey:     See  Executors  and  Administrators,  VIIL 
Powers  of  court,  statute  of  frauds,  |  1972. 

STATE,  answer  must  be  verified  when  state  party,  $  446. 
Bonds  not  required  of,  §§  529,  1058. 
Condemning  lands  of,  under  eminent  domain,  %  1240. 
Costs  when  state  a  party,  §  1038. 
Escheat,  |§  1269,  1272.    See  Escheat. 
Execution  to  be  in  name  of  people,  §  682. 
Grantee  of,  limitation  of  action,  §  316. 
Includes  what,  §  17. 

Injunction  by,  undertaking  not  required,  §  629. 
Injunction  suspending  business  of  corporation,  §  631. 
Limitation  of  actions  by,  §  345. 

Limitation  of  action  by,  for  forfeiture  or  penalty,  f  340. 
Limitation  of  action    by,    respecting    real    property^ 

§§  315,  317. 
Proceedings,  against,  act  authorizing,  p.  784. 

STATE  LAND:     See  Public  Land. 

STATEMENT,  amendments,  extension  of  time,  S  1054. 
Appeal,  on,  amended,  service  of,  |  661. 
Appeal,  on,  amendment  of,  f  661. 
Appeal,  on,  how  settled,  S  661. 
Appeal,  on,  must  contain  only  what,  S  661. 
Appeal,  on,  service  on  adverse  party,  {  661. 
Appeal,  on,  time  for  proposing,  §  661. 
Appeal,  what  may  be  used  on,  §  950. 
BSxtension  of  time,  §  1054. 
Justice's  court,  appeal  from,  S  92. 
New  trial,  amendment,  time  to  prepare  and  serve,  {  659. 
New  trial,  errors  of  law,  specification  of  particulars, 

S  659. 
New  trial,  insufficiency  of  evidence,  specification  of 

particulars,  §  659. 
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New  trial,  judge  to  sign  and  certify,  f  659. 

New  trial,  notice  of  settlement,  S  659. 

New.  trial,  power  of  judges  in  settling  and  certlfylngv 

§  653. 
New  trial,  how  prepared  where  granted  on  court's  own 

motion,  §  662. 
New  trial,  presentment  to  judge,  §  659. 
New  trial,  settlement  of,  S  659. 
New  trial,  time  to  prepare  and  serre,  S  659. 
New  trial,  to  be  filed,  §  659. 
New  trial,  useless  and  redundant  matter  to  be  stridren 

out,  §  659. 
New  trial,  where  case  tried  by  referee,  §  659. 

STATE  TREASURY,  deposit  in,  in  condemnation  proceed- 
ings, I  1254. 

STATUTE  OF  FRAUDS.   Agreement  for  sale  of  real  estate, 

§  1973. 
Authority  of  agent  to  sell  realty  must  be  writteo« 

§  1973. 
Building  contracts,  S  1183. 
Contracts  which  are  within,  §  1973. 
Lease  not  exceeding  one  year,  writing  not  neceflsaz7« 

§  1971. 
Leasing,  agreement  for  longer  than  a  year,  |  197S. 
Marriage,  agreement  of,  §  1973. 
Marriage,  agreement  upon  consideration  of,  9  1973. 
Mechanic's  lien,  what  contracts  must  be  in  writing, 

§  1183. 
Promise  of  executor  to  answer  out  of  own  estate,  f  1612. 
Promises  to  answer  for  debt,  default  or  miscarriage  of 

another,  S  1973. 
Real  property,  writing  necessity  to  creation  of  Interest 

in,  §§  1971,  1972. 
Representation  as  to  credit  of  third  person  to  be  writ- 
ten, §  1974. 
Sales  over  two  hundred  dollars,  %  1973. 
Specific  performance,  effect  of  statute,  §  1972. 

STATUTE  OF  LIMITATIONS:    See  limitaUon  of  Actlont. 

STATUTES:     See  Evidence. 

Authentication  of  foreign,  §  1901. 
Books  containing,  as  evidence,  S  1900. 
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Code,  continuation  of,  S  5. 

Code  repeals  statutes  on  matters  covered  by,  S  18. 

Code,  consistent  with,  not  continued  in  force,  |  18. 

Code,  inconsistent  with,  repealed,  S  18. 

Code,  private  statute  not  repealed  by,  §  18. 

Code,  repeal  by,  does  not  revive  former  law,  $  18. 

Code,  retroactive,  is  not,  §  3. 

Constitution,  definition  of,  §  1897. 

Construction,  in  general,  §  1858. 

Construction  of,  for  court,  §  2102. 

Construction,  court  confined  to  terms  or  substance, 
§  1858. 

Construction,  duty  of  judge,  §  1858. 

Construction,  effect  to  be  given  to  all  parts,  S  1858. 

Constructions,  two,  construed  In  favor  of  natural  right, 
S  1866. 

Construction,  where  statute  capable  of  two  interpret** 
tions,  §  1866. 

Defined,  §§  1897,  1898. 

Intention  of  legislature  to  govern,  §  1859. 

Limitation  of  action  upon  statute  for  penalty  or  for- 
feiture, §  340. 

Not  continued  in  force  because  consistent  with  code, 
I  18. 

Not  expressly  continued  in  force  repealed,  S  18. 

Particular  intent  prevails  over  general,  9  1859. 

Particular  provision  prevails  over  general,  S  1859* 

Pleading,  private,  §  459. 

Private,  not  repealed  by  code,  9  18. 

Public  and  private,  defined,  §  1898. 

Recitals  in,  effect  of,  §  1903. 

Repeal  by  code  does  not  revive  former  laws,  9  18* 

Repeal  of  does  not  revive  former  law,  §  18. 

Retroactive,  code  is  not,  9  8.    ' 

Sales  at  auction,  memorandum  by  auctioneer,  9  1978. 

Section,  meaning  of,  9  17* 

What  are,  9  1897. 

Written  laws  of  state,  in  what  contained,  9  1897. 

8TAY:    See  Appeals. 

Affidavits,  use  of  to  obtain  stay,  9  2009. 
Granting,  until  security  given  for  costs,  9  1036. 


1040  STBNOGRAPHBRS— SUBPCENA. 

STENOGRAPHERS,    i%   268-274.     See   Phonographic  Re- 
porters. 

STIPULATION  for  transfer  of  action  to  another  ooort, 
§  398. 
Of  attorney,  I  283. 

STOCK:     See  Corporations. 

Limitation  of  action  to  recoTor,  sold  for  deUnqueat  aiK 
sessment,  S  841. 

STOCKHOLDER,  limitation  of  action  against,  |  S59. 

STREAM  as  boundary,  %  2077. 

Venue  of  action  for  offense  on  stream  sitoated  tn 
era!  counties,  §  393. 

STREETS.     Limitation  of  action  to  contest 
S  349. 
Partition  proceedings  affecting,  |  764. 
Right  of  city  to  take  land  for,  not  affected  by  oode^ 
I  1263. 

See  Highways. 

STRIKING  OUT.    Disobedience  of  subposna  striking  ovt 
complaint  or  answer,  §  1991. 
Order  striking  out  pleading  deemed  excepted  to,  |  647. 
Sham  answer,  S  463. 

SUBMITTING   CONTROVERSY   without  action,   %%   VM, 
1140. 

See  Arbitration. 

SUBPOENA,  contempt  for  disobejring,  §§  1991,  1209. 
Definition  of,  §  1986. 
Disobedience  to,  forfeiture  for,  i  1992. 
Disobedience  to,  how  punished,  §  199L 
Disobedience,  striking  out  complaint  or  answer,  1 199L 
For  what  issued,  §  1986. 
Issuance,  who  to  issue,  $  1986. 
Issued,  how,  §  1986. 

Justice  of  peace  may  issue  to  any  part  of  comity,  |  919. 
Justices'  clerk  may  issue,  $  87. 
May  require  production  of  books,  papers,  etc,  |  1985. 
Non-residents,  service  on,  §  1015. 
Served,  how,  S  1987. 
Service  on  concealed  witness,  |  1988. 
What  is,  i  1986. 
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Witnesses,  to,  deposition  to  be  used  in  another  state, 

S§  2036,  2037. 
Witnesses,  SS  1985-1994.    See  Witnesses. 

SUBROGATION  by  Judgment  debtor,  §  709. 
Of  surety  on  appeal  bond,  §  1059. 
Surety,   sQbrogation  of,   and   proceedings   to   obtain, 
S  709. 
SUBSCRIBING  WITNESS,  opinion  of,  §  1870. 

See  Witness. 

SUBSCRIPTION  includes  mark,  §  17. 

SUBSTITUTION  of  parties  to  acUon,  §§  385,  886. 

SUCCESSOR  in  interest,  substitution  of  as  party,  S  885. 
What  Justices  of  peace  successors  of  others,  {§  98,  107, 

917. 
Who  to  designate  succeeding  Justice,  |  918. 
SUMMONS:     See  Process. 

Affidavit  for  publication,  as  part  of  Judgment-roll,  {  670. 

Alias,  when  will  issue,  §  408. 

Alias  from  Justice's  court,  §$  846,  847. 

Appearance  equivalent  to  service,  §  416. 

Complaint  must  be  served  with,  §  410. 

Contains  what,  §  407. 

Defendants  residing  in  different  counties.  Issuance  of 

summons,  §  406. 
Directed  how,  §  407. 

Dismissal  of  action  for  failure  to  issue  or  return,  f  581. 
Eminent  domain,  in,  §  1245. 
Escheat  proceedings,  in,  I  1269. 
Execution  of  where  new  coimty  formed,  p.  780,  Stats. 
Failure  to  issue,  dismissal  of  action,  §  582. 
Failure  to  issue  or  return,  cured  by  appearance,  f  582. 
Failure  to  return,  dismissal  of  action  for,  §  582. 
Fee  for  service  by  person  other  than  sheriff,  p.  762, 

Stats. 
Forcible  entry  and  detainer,  in,  $§  1166,  1167. 
Interpreter,  to,  S  1884. 
Issuance,  time  of,  S$  406,  581. 
Issued  how,  S  407. 
Issued  under  seal,  §  407. 
Joint  contract,  service  where  one  or  more  appear, 

§  406. 
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Joint  debtor,  after  Judgment,  affidavit  for.  f  99L 
Joint  debtors  may  be  summoned  after  Judgment,  |  981 
Joint  debtors  not  summoned  in  original  action,  wbat 

to  contain,  §  990. 
Joint  debtors,  those  served  may  be  proceeded  against, 

i  414. 
Judgment-roll,  as  part  of,  |  670. 
Jurisdiction  of  action  acquired  when,  i  416. 
Justice's  court  in:     See  Justice's  Court*  VIL 
Justice's  court,  alias  summons  in,  S§  846,  847. 
Justice's  court,  from,  service  by  sheriff  and  deputy, 

§87. 
Limitation  on  time  for  Issuing,  SS  681,  582. 
Limitation  on  time  for  return,  §  581. 
Must  contain  what,  S  407. 
Partition,  in,  S  756. 
Police  court,  in,  f  930. 
Proof  of  service,  certificate  or  affidavit  miut  stata 

what,  fi  415. 
Proof  of  service,  how  made,  fi  416. 
Proof  of  service  by  admission  of  defendant,  i  416. 
Proof  of  service  in  case  of  publication,  f  415. 
Proof  of  service  made  by  person  other  than  sherU^ 

i  415. 
Proof  of  service  made  by  sheriff,  S  416. 
Publication,  affidavit,  Sfi  412,  750. 
Publication,  concealed  defendant,  f  412. 
Publication,    depositing   summons   and   complaint  In 

postoffice,  S  413. 
Publication,  foreign  corporation  having  no  aguit,  etc. 

H  412,  413. 
Publication,  in  suit  to  determine  adverse  claim,  H  749, 

750. 
Publication  in  suit  to  determine  adverse  claim  against 

unknown  owners,  S  750. 
Publication,  Judgment-roll,  |  670. 
Publication,  manner  of,  S  413. 
Publication,  non-resident,  §§  412,  418. 
Publication,  procedure,  S  412. 
Publication,  time  and  frequency  of,  f  413. 
Publication,  when  and  how  made,  S  <lt, 
Publication,  when  complete,  S  418. 
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Publication  of,  default  for  failure  to  answer,  procedure, 

§  585. 
Relief  from  judgment  when  no  personal  servlee,  i  473. 
Return  by  person  other  than  sheriff,  S  410. 
Return  by  sheriff,  manner  of,  §  410. 
Return,  limitation  of  time  for,  f  §  581,  582. 
Return  of,  time  of  in  forcible  entry,  §  1166. 
Returned,  how,  410. 
Served,  how,  §§  410,  411. 
Service,  personal,  when  necessary,  %  411. 
Service  by  person  other  than  sheriff,  S  410. 
Service  by  publication.  In  partition  suit,  §  757. 
Service  by  sheriff,  manner  of,  §  410. 
Service  in  action  against  vessels,  §  816. 
Service  on  county,  city,  or  town,  S  411. 
Service  on  domestic  corporation,  §  411. 
Service  on  foreign  corporation,  |  411. 
Service  on  guardian,  §  411. 

Service  on  guardiian  of  infant  or  lunatic,  f  1722« 
Service  on  Infant  under  fourteen,  §  411. 
Service  on  insane  person,  S  411. 
Service  on  part  of  defendants,  procedure  after,  i  414. 
Service  may  be  proved  hs  affidavit,  S  2009. 
Service,  where  parties  associated  In  business,  S  8S8. 
Service  where  parties  transact  business  under  common 

name,  ft  388. 
Signed  by  clerk,  ft  407. 
Waiver  of,  by  appearing  and  pleading,  S  406. 
Waiver  of,  in  writing,  §  406. 
When  may  be  issued,  ft  406. 

SUNDAYS  are  holidays,  §  10. 

Holiday  falling  on  Sunday,  next  day  celebrated,  ||  10» 
11. 

See  Holidays. 

SUPERINTENDENT  of  railroad  exempt  from  jury  duty, 
S  200. 

SUPERIOR  COURT:    See  Court;  Probate  Court;  Superior 

Judge. 
Act  transferring  records  of  other  courts  to,  p.  782. 
Adjournments  construed  as  recesses  and  not  to  prevent 

sitting,  i  74. 
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Always  open,  §  73. 

Appeal  to,  S§  974-980.    See  Appeal. 

Apportionment  of  business  where  more  than  one  Judge 

IS  66,  67. 
Certifying  cases  to,  from  justice's  court,  i  92. 
Certified  copy  of  list  of  jurors  to  be  filed  wltih  clerk  of 

fi  208. 
Costs  on  review,  other  than  by  appeal,  |  1032. 
Docketing  judgment  of  Justice's  court,  i  898. 
Docketing  judgment  of  justice's  court,  execution,  f  899. 
Holding  court  by  one  Judge  for  another  at  gOTemorli 

request,  |  160. 
Incidental  powers  and  duties,  §S  128-130.  - 
Jurisdiction  is  original  and  appellate,  i  75. 
Jurisdiction,  appellate,  has,  in  what  cases,  i  77. 
Jurisdiction,  original,  has  in  what  cases,  S  76. 
Jurisdiction,  concurrent  with  justices'  courts,  i  113. 
Jurisdiction  in  eminent  domain,  S  1243. 
Jurisdiction  to  change  names,  i  1275. 
Justices  of  peace,  shall  designate  which  of  two,  la  ma> 

cesser,  when,  S  918. 
May  vacate  its  judgment,  in  what  cases,  i  688. 
Phonographic  reporter*  for,   S§  268-274.     See  PhMio- 

graphic  Reporter. 
Powers  of,  on  appeal,  |  980. 
Powers  of  district,  county  and  probate  courts  oonf^rred 

on,  p.  764,  Stats. 
Process  extends  to  all  parts  of  state,  §  78. 
Record,  Superior  courts  are  courts  of,  I  34. 
Remitting  Judgment  to,  S  56. 
Rooms  for,  how  provided  and  furnished,  i  144. 
Rules,  power  to  make,  §  129. 
Rules,  when  take  effect,  §§  129,  130. 
San  Francisco:    See  San  Francisco. 
Secretary  of,  in  certain  counties,  p.  764,  Stata. 
Seal,  has,  S  147. 
Seal  of,  f  149. 

Sessions  held  at  county  seats,  {  73. 
Sessions,  number  of  in  counties  having  two  or 

Judges,  §§  66,  67. 
Sessions,  regular,  when  held,  {  73. 
Sessions,  special,  when  held,  S  73. 
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Session  of,  by  Judge  of  another  court,  §  160. 

Transfer  of  action  to  another  court,  manner  of,  {§  398, 
399. 

Transfer  to,  from  justice's  court.  Jurisdiction,  §  838. 

Transfer  to,  from  Justice's  court,  when  and  how  ef- 
fected, S  838. 

Transfer  of  books,  records,  and  actions  to  superior 
court,  §  79. 

Vacation  of  Judgment,  grounds  for,  8  663. 

Writs,  power  of  to  issue,  §  76. 

SUPERIOR  JUDGE:    See  Superior  Court 

Absence  of,  authority  of  court  commissioner,  §  259. 

Absence,  illness,  or  disability,  appointment  of  substi- 
tute, §  160. 

Acknowledgme&t,  may  take,  S  179. 

Affidavit,  may  take,  §  179. 

Attorney  may  be  selected  to  act  as,  §  72. 

Chambers,  at,  powers  of,  §  166. 

Change  of,  for  bias,  etc.,  procedure,  S  170. 

Computation  of  term,  §  69. 

I>ecedent's  estate,  may  present  claim  against,  ft  1495. 

Decedent's  estate,  proceedings  where  claim  presented 
by,  §  1495. 

Deposition,  may  take,  §  179. 

Disqualification  of,  what  matters  amount  to,  §  170. 

Disqualified,  transfer  of  cause  to  another,  ft  398. 

Eligibility,  $  157. 

Expenses  of.  Incurred  in  holding  court  for  another, 
§  160. 

Guardianship  matters,  powers  of,  at  chambers,  in,  §  166. 

Holding  court  in  another  county,  power  of,  §  71. 

Holding  court  for  another  at  request  of  governor,  S  160. 

Ineligible  to  any  other  office  or  public  employment, 
§  161. 

Jurors,  designating  the  estimated  number  of,  §  204. 

Jurors,  selection  of,  §  204.- 

May  hold  court  in  another  county,  when,  {  71. 

May  take  acknowledgment,  affidavit,  deposition,  ft  179. 

Not  to  have  law  partner,  §  172. 

Number  of  in  particular  counties,  acts  relating  to,  pp. 
765,  766. 
Code  Civ.  Proc.--88. 
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Number  of  Judges,  §§  65,  66,  67. 

Order  of.  directing  jury  to  be  drawn,  f  214. 

Order  of,  to  impanel  grand  jury,  8  241. 

Powers  out  of  court,  SS  176, 1305. 

Probate;   See  Probate  Court 

Probate  matters,  power  of,  at  chambers.  In,  i  1€€. 

Residence,  place  of,  S  158. 

Secretary  of  in  certain  counties,  p.  764,  Stats. 

Sickness,  absence  or  disability,  requesting  aomo  other 

Judge  to  sit,  S  160. 
Successor  to  Justice,  superior  Judge  when  to  ^^s*^*^ 

1918. 
Term  of  ofQce,  |  68. 
Vacancy  in,  appointee  holds  until  next  general  elee> 

tion,  S  70. 
Vacancy  in  office,  governor  to  fill,  f  70. 
Vacancy  in,  one  elected  to  fill  holds  for  remainder  ct 

unexpired  term,  S  70. 
Writs,  power  of,  to  issue,  ft  76. 
SUPERVISORS.    Selection  of  Jurors,  ffi  204,  205. 

Vacancy  in  office  of  Justice,  supervisors  to  All,  f  111. 
SUPPLEMENTAL  complaint  in  partiUon,  fi  761. 
Complaint  and  answer,  when  allowed,  fi  464. 
Pleadings  to  bring  in  necessary  parties,  i  389. 
Pleadings  to  revive  Judgment,  fi  685. 
SUPPLEMENTARY    PROCEEDINGS,    arrest    of    debtor, 

S  715. 
Commitment  of  debtor,  {  715. 
Contempt  for  disobeying  orders  in,  §  721. 
Debtor  must  answer  concerning  property,  to  whoa, 

fi  714. 
Debtor  must  answer  concerning  property,  when,  i  714 
Debtor  need  not  answer  outside  of  county,  {  714. 
Disobeying  orders  In,  punishment,  fi  721. 
Examination  of  debtor  of  Judgment  debtor,  f  717. 
In  Justice's  court,  I  905. 

Ordering  property  applied  on  execution,  {  719. 
Proceedings    against   third    person    asserting   dala, 

I  720. 
Proceedings  to  compel  debtor  to  appear,  i  715. 
Proceedings  upon  assertion  of  claim  by  third 

fi  720. 
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Undertaking  of  debtor,  S  715. 
Witnesses,  §  718. 
SUPREME  COURT:    See  Supreme  Court  Justice. 

Act   transferring  records   of  old   supreme   court  to, 

p.  782. 
Adjournments  do  not  prevent  sittings,  §  48. 
Appeal  from  judgment,  may  take  what  action  on,  §  966. 
Appellate  jurisdiction  of,  §  62. 
Attorneys,  removal  or  suspension  of,  S  287. 
Attorneys  of,  who  are,  §  275. 
BailifTs,  appointment  and  tenure  of  office,  §  266. 
Bailiffs,  duties  of,  §  266. 
Bailiffs,  number  and  qualification  of,  §  266. 
Bill  of  exceptions,  application  to,  for  proving,  §  662. 
Clerk  of,  S  262. 
Concurrence  of  three  justices  necessary  to  transaction 

of  business,  S  54. 
Consists  of  what,  {  40. 
Court  in  bank,  chief  justice  to  preside,  §  46. 
Court  in  bank,  convening,  |  45. 
Court  in  bank,  judgment,  concurrence  of  four  Justices 

necessary,  f  45. 
Court  in  bank,  judgment,  finality  of,  S  46. 
Court  in  bank,  judgment,  rehearing,  §  45. 
Court  in  bank,  ordering  case  to  be  heard  by,  §  44. 
Court  in  bank,  presence  of  four  Justices  necessary, 

§  45. 
Decision,  all  questions  to  be  passed  ui>on,  §  63. 
Decisions  to  be  written  and  reasons  stated,  §{  49,  68. 
Departments,  assignment  of  judges  to,  §  43. 
Department,  chief  may  sit  in  either,  §  43. 
Department,  disagreement  of  judges,  transmitting  case 

to  other  department  or  to  court  in  bank,  fi  43. 
Department,  interchanges  between  judges,  §  43. 
Departments,  Judgment,  concurrence  of  three  Judges 

necessary,  §  43. 
Departments,  judgment,  rehearing,  %  44. 
Departments,  number  of,  f  43. 

Departments,  one  or  more  justices  may  adjourn,  {  43. 
Departments,  powers  of  In  hearing  causes,  §  43. 
Department,  rehearing  case  where  three  Judges   do 

not  concur,  §  43. 
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Departments,  three  Justices  necessary  to  tnmsact 

ness,  §  43. 
Election  contest,  preference  given,  f  57. 
Expense  of  rooms,  etc.,  how  defrayed,  f  47. 
Incidental  powers,  §§  128-130. 
Judgment,  may  affirm,  reverse  or  modify,  i  5S. 
Judgment,  powers  of  supreme  court  in  relatfao  to^  |  61. 
Judgment,  to  he  remitted,  I  53. 
Judgment,  when  becomes  final,  §  44. 
Jurisdiction,  appellate,  §  52. 
Jurisdiction  is  original  and  appellate,  i  60l 
Officers  of,  traveling  expenses,  |  47. 
Open  always,  §  47. 

Ordering  case  to  be  heard  in  bank,  {  44. 
Phonographic  rei>orter,  provided  for  in  Polltleal  Ood^ 

S  268. 
Probate  appeals,  preference  given,  i  67. 
Record,  supreme  court  is  court  of,  {  84. 
Rehearing,  (  44. 
Remedial  powers  of,  §  63. 
Remittitur,  §§  53,  56. 
Reporter,  duties  and  powers  of,  prescribed  by  Polittal 

and  Penal  Codes,  §  262. 
Rooms,  furniture,  etc.,  how  provided  for,  §  47. 
Rules  of,  when  take  effect,  ft  130. 
Rules,  power  to  make,  i  129. 
Seal,  has,  §  147. 
Seal  of,  §  148. 
Seal  of,  duplicates,  g  148. 
Secretaries,  appointment  and  tenure  of  ofllc0»  §|  M^ 

266. 
Secretaries,  duties  ot  §  266. 
Secretaries,  number  and  qualification  of.  i  2S5. 
Sessions,  §  47. 
Terms,  |  47. 

Transfer  of  records,  actions  and  proceedings,  f  6S. 
Traveling  expenses  of  Justices,  i  47. 
Vacancy,  election  to  fill,  S  42. 
Vacancy  in,  appointee  to  hold  until  next 

tion,  §  42. 
Vacancy  in,  governor  to  fill,  S  42. 
When  and  where  held,  §  47. 
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Writ  of  habeas  corpus,  any  judge  may  Issue,  §  54. 

Writs,  concurrence  of  three  judges  necessary  to  issu- 
ance, §  54. 

Writs,  what,  may  issue,  §  51. 
SUPREME   COURT   COMMISSION,   creaUon   of,    p.    763, 

Stats. 
SUPREME  COURT  JUSTICE,  attorneys,  examination  of 
candidates  for  admission  as,  §  276. 

Bill  of  exceptions,  settleitient  by,  S  652. 

Bill  of  exceptions,  power  of,  respecting  settlement  of, 
§  653. 

Chambers,  powers  at,  §  165. 

Chief  justice,  absence  or  inability  of,  selection  of  sub- 
stitute, §  45. 

Chief  jusUce,  eligibility,  {  156. 

Chief  justice  to  apportion  business,  S  44. 

Classification  of  for  purpose  of  determining  term  of 
office,  §  40. 

Computation  of  term  of  office,  §  41. 

Disqualification  of,  what  matters  amount  to,  §  170* 

Election  of  judges,  §  40.. 

Eligibility,  fi  156. 

Ineligible  to  any  other  office  or  public  employment, 
§  161. 

May  take  acknowledgment,  affidavit,  deposition,  {  179. 

Not  to  have  law  partner,  §  172. 

Remedial  powers  of,  $  957. 

Term  of  office,  §  40. 

Traveling  expenses,  §  47. 

See  Supreme  Court. 
SURETY:    See  Bonds;  Undertakings. 

Action  to  compel  satisfaction  of  debt  for  which  surety 
bound,  §  1050. 

Administrator's  bond,  on,  release  of,  (i  1403,  1404. 

Attachment,  in,  exception  to,  S  539. 

Attachment,  in,  justification  of,  §  539. 

Citation  to  sureties  on  administrator's  bond,  f  1394. 

Contractor's  bond,  on,  $  1203. 

Contribution,  §  709. 

Corporation  as,  §§  1056,  1057. 

Corporation  as,  jurisdiction  and  powers  of  insurance 
commissioners  over,  fi  1056. 
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Corporation  accepted  as  sole  surety,  vlien  and  whei 

not,  pp.  762,  763,  Stats. 
Ck)rporatlon  as,  duty  of  insurance  oommissloner,  p.  76S, 

Stats. 
Bbcceptlon  to,  in  attachment  in  justice's  court,  |  SITT. 
Exception  to,  on  attachment  of  yessel,  f  821. 
!B2xception  to,  on  appeal  bond  to  superior  court,  i  M, 
Injunction,  upon,  exception  to,  i  629. 
Joinder  of,  in  action  on  negotiable  inatmment,  |  SSI 
Judgment  against  officer    condusiTe    against,  woen, 

S  1055. 
Judgment,  entry  of,  against,  on  five  days'  notice,  §  10(5. 
Justification  of,  extension  of  time  for,  §  1054. 
Justification  of,  in  attachment,  fi§  554,  555. 
Justification  of,  on  administrator's  bond,  §  139S. 
Justification  of,  on  appeal,  §  948. 
Justification  of,  on  attachment  of  Teasel,  i  821. 
Justification  of,  on  appeal  bond  to  superior  court,  {  9T1 
Justification  of,  in  justice's  court,  S  92. 
Liability  of,  on  undertaking  to  stay  money  judgmeol, 

§  942. 
New    security,   application   for,   from   administrator, 

Sfi  1398-1402. 
Objection  to,  waiver  of  by  failure  to  except,  i  529l 
Paying  judgment,  compelling  repayment,  §  709. 
Principal  bound  when  surety  is,  f  1912. 
Principal,  from  what  time  bound,  {  1912. 
Referee,  surety  cannot  be,  S  641. 
Replevin,  in,  exception  to,  f  513. 
Replevin,  in,  justification  of,  S  515. 
Replevin,  bond,  on,  when  not  bound  by  affidavit  ef 

value,  §  473. 
Subrogation,  right  of  and  proceedings  to  obtain,  i  709. 
Subrogation,  appeal  bond,  §  1059. 
Waiver  of  objection  by  failure  to  make,  f  513. 
When  bound,  principal  is  also,  §  1912. 
SURPRISE*  amendment  on  ground  of.  f  473. 

As  ground  for  relief  from  default  judgment  in  JnstM*! 

court,  S  859. 
New  trial  on  ground  of,  fi  657. 
SURVEY.    Land  taken  for  public  use.  I  1242. 
Order  to  allow.  In  action  of  ejectment,  §  742; 
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SURVIVAL  of  action,  §§  1582-1584. 

Action  not  abated  by  death,  disability  or  transfer,  when, 

S  385. 
Death,  effect  on  limitations,  S|  353,  355. 

SURVIVORSHIP,  presmnpUonfl  as  to,  S  1963. 

SUTTER  COUNTY.    One  superior  ludge  for  Sntter  and 
Yuba  counties,  §  65. 
Separate  judges  for  Sutter  and  Tuba  counties,  act 
providing  for,  p.  766,  Stats. 

TAXi  adverse  possession,  payment  of  taxes,  necessary  to, 

S  325. 
Claim  and  delivery,  §  510. 
Costs  of  course,  in  action  involving,  §  1022. 
Distribution  of  decedent's  estate,  must  be  paid  before, 

§  1669. 
Limitation  of  action  against  tax  collector,  |  341. 
Redemptioner  must  pay  vrhat,  §§  702,  703. 

TAX  COLLECTOR,  limitation  of  action  against,  for  seizure 
of  goods,  i  341. 

TEACHER  exempt  from  Jury  duty,  {  200. 

TEAMSTER,  property  of  exempt  from  execution,  f  690. 

TELEGRAPH  company,  eminent  domain,  §  1238. 

Line,  employee  of,  exempt  from  Jury  duty,  {  200. 
Seal,  how  described  by  telegraph,  §  1017. 
Service  by  telegraph,  §  1017. 

TENANT:   See  Landlord  and  Tenant 

TENANT  FOR  YEARS,  waste,  liability  for,  §  732. 

TENANT  IN  COMMON.    Any  number  may  sue  or  defend 
for  all,  S§  381,  384. 
Parties  in  suits  concerning,  §§  381,  384. 
ParUUon,  §§  752-801.    See  Partition. 
Waste,  liability  for,  fi  732. 

TENDER  before  suit  affects  costs  how,  §  1030. 
Keeping  good,  |  1030. 
Objection  to,  must  be  specified,  S  2076. 
Offer  in  writing  equivalent  to,  S  2074. 
Payment,  tender  is  equivalent  to,  (  704. 

TENSE  of  words  in  code,  S  17. 

TENURE  OF  OFFICE:    See  Office. 
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TERRITORY  Included  under  state  and  United  States,  i  17. 
Public  writings  of,  effect  of  and  liow  proved,  §  192^ 

TESTIFY,  includes  what,  S  17. 

TIMBER,  damages  for  cutting,  §§  783,  734. 

TIME.   Accounting  by  executor,  time  for,  f  1622. 
Action  commenced  when,  §  850. 
Administration,  letters  of,  time  for  granting,  i  1372. 
Administration,  notice  of  hearing  of  petition  for  letters 

of,  time  of,  §  1873. 
Administration,  petition  for  letters  of,  within  what  time 

to  be  made,  $  1301. 
Answer,  time  for,  §  407. 
Answer,  extension  of  time  for,  S  473. 
Appeal  from  judgment  in  proceedings  to  determlse 

heirship,  time  for,  §  1664. 
Appeal  to  superior  court,  statement  on,  timo  to  file^ 

S  975. 
Appeal  to  superior  court,  statement  on,  amendmeati^ 

time  to  file,  S  975. 
#      Appraisement,  time  to  return,  §§  1443,  1451. 
Attachment  of  vessel,  §  817. 
Attachment,  time  of  issuance,  f  537. 
Attachment,  time  of  return  of,  S  659. 
Bill  of  exceptions,  preparation  and  settlement,  i  <M. 
Bill  of  exceptions,  time  for  settlement,  f  669. 
Building,  notice  of  acceptance  of,  time  to  file,  f  1187. 
Citations  to  be  served  five  days  before  return,  f  1711. 
Citation  to  show  cause  why  additional  security  ahooU 

not  be  given,  time  to  serve,  S  1398. 
Claim,  action  on  rejected,  against  estate  of  decedent. 

when  to  be  brought,  §  1498. 
Claim  against  estate,  allowance  or  rejection  ot,  tlait 

for,  §  1496. 
Claims  against  estate,  time  to  present,  $§  1491,  1493. 
Claim,  filing  of  approved,  time  for,  §  1497. 
Claim  of  mariner  or  seaman,  time  to  contest,  (  826. 
Code  takes  effect  when,  ft  2. 

Complaint  to  adjudge  heirship,  time  to  answer,  §  1664. 
Computation  of,  §  12. 

Computation  of,  when  service  by  mail,  f  1013. 
Computation  of  term  of  office  of  supreme  judge,  |  41. 


TIMB.  105S 

Ck)ndemiiation  proceedings,  damages  at  what  time  as- 
sessed, §  1249. 
Condemnation  proceedings,  time  for  payment,  S§  1249, 

1251. 
Continuance  In  justice's  court,  length  of,  §  876. 
Corporation,  notice  of  application  for  dissolution  of^ 

time  ot  §  1230. 
Costs,  motion  to  tax,  time  for,  §  1033. 
Court  commissioner,  report  of,  time  to  make,  ft  729. 
Decision,  time  for,  {  632. 
Default,  relief  from  in  justice's  court*  time  to  apply 

for,  §  859. 
Demurrer,  sustaining  or  oYerrullng,  time  to  amend, 

S  476. 
Demurrer  to  answer,  time  for,  §  443. 
Deposition,  time  of  notice  of  taking,  f  2031. 
Deposition,  time  of  taking,  §  2020. 
Distribution  and  partition  of  decedent's  estate,  petition 

and  notice,  time  for,  §  1676. 
Distribution  and  partition  of  estate,  proceedings,  when 

may  be  instituted,  §  1676. 
Election  contest,  time  of  trial  of,  §  1118. 
Election  contest,  time  to  file,  §  1115. 
Entries  in  justice's  docket,  time  of  making,  §  912. 
Entry  of  judgment,  time  for,  and  dismissal,   §   681, 

subd.  6. 
Escheat  proceedings,  time  to  appear,  f  1269. 
Estate  of  decedent,  extension  of  time  for  settlement, 

§  1651. 
Exception,  time  of  taking,  §  646. 
Exception  to  sureties  on  injunction  bond,  time  for, 

§  529. 
Execution,  return  of,  time  for,  §  683. 
Execution,  time  within  which  to  issue,  S  681. 
£2xecutor,  account  of  sale  by,  time  to  return,  {  1576. 
Executor  or  administrator,  account  by,  time  to  file, 

§S  1622,  1628. 
Executors,  private  sale  by,  time  of,  §  1549. 
Executor,  return  of  sales  by,  §  1575. 
Extension  of,  generally,  §  1054. 
Foreclosure,  report  of  commissioner  in,  time  to  file, 

§  729. 
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Guardian's  account,  time  to  file,  $  1774. 

Guardian,  notice  of  removal  of  propert/  by  nonreBl- 

dent,  S  1798. 
Guardian  of  lunatic,  notice  of  hearing  of  appointment 

of,  §  1763. 
Guardian's  sale,  service  of  order,  S  1783. 
Indorsement,  presumption  as  to  time  of  making,  i  IHL 
Inventory,  time  to  return,  fiS  1443,  1450,  1451. 
Judgment  on  verdict,  time  to  enter,  ft  664. 
Judgment,  relief  from,  time  to  move  for,  S  473. 
Judgment,  time  of  entry  of,  fi  664. 
Judgment,  vacation  of,  §  663i^. 

Justice's  court,  answer  or  demurrer  to  amended  plead- 
ing in,  time  for,  §  860. 
Justice's  court,  demurrer  to  answer  in,  time  fSor,  f  857. 
Justice's  court,  demurrer  to  complaint  in,  time  for, 

§  854. 
Justice's  court,  judgment  in,  to  be  entered  at  close  of 

trial,  §  892. 
Justice's  court,  judgment  upon  verdict  in,  to  be  entered 

at  once,  {  891. 
Justice's  court,  summons  in  to  issue  within  one  year, 

S  840. 
Lease,  forfeiture  of,  time  to  apply  for  release  agstnit, 

§  1179. 
Legacy  or  devise,  petition  for  payment,  when  may  be 

filed,  §  1658. 
Limitation  on,  for  issuing  and    returning    summons, 

f  581. 
Mandamus,  notice  of  application  for  writ  of,  1 1088. 
Mechanics'  lien,  time  of  continuance,  §  1190. 
Mechanics'  lien,  claim  of,  time  of  recording,  %  1187. 
"Month"  means  calendar  month,  §  17. 
New  trial,  hearing  of  motion  for,  S  660. 
Notice  of  application  for  discharge  from  prison,  1 1145. 
Notice  of  hearing,  S  594. 
Notice  of  intention  to  move  for  new  trial,  time  to  file. 

fi  659. 
Notice  of  motion,  time  of  service,  §  1005. 
Notice  of,  to  appear  on  petition  for  final  distribntknv 

S  1664. 
Preferred  claim  of  servant,  time  to  dispute,  i  1207. 
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Public  administrator,  accounting  by,  §  1739. 

Public  administrator,  return  of  condition  of  estates 

by,  S  1736. 
Redemption,  §§  702,  703. 
Rehearing,  §§  44,  45. 
Report  of  referee  or  court  commissioner,  time  to  make, 

S  643. 
Rules  of  supreme  court  take  effect  when,  §  130. 
Sole  trader,  petition  to  become,  time  to  file,  S  1813. 
Statement  on  motion  for  new  trial,  time  for  prepara- 
tion, amendment  and  settlement,  S  659. 
Statement,  service,  amendment  and  settlement,  time 

for,  §  661. 
Summons,  alias.  In  Justice's  court,  time  for  Issuance, 

§  847. 
Summons  In  civil  action  In  police  court,  time  of  Issa- 

Ing,  §  930. 
Summons,  time  for  Issuance  of,  S  406. 
Summons,  time  to  Issue  In  suit  to  quiet  title,  S  750. 
Summons  In  forcible  entry,  return  of,  §  1166. 
Simimons,  when  to  be  Issued  and  returned,    §   581, 

subd.  7. 
Surrender   by  ball  of  arrested  defendant,  time  for, 

S§  488,  489. 
Will,  contest  of,  after  probate,  §  1327. 
Will,  contest  of  probate,  time  for,  §  1333. 
Win,  custodian  of,  within  what  time  to  produce,  §  1298. 
Will,  hearing  of  petition  for  probate,  f  1303. 
Will*  notice  of  time  appointed  for  petition  for  probate 

of,  i  1304. 
Win,  nuncupative,  time  for  probate  of,  8§  1344,  1345. 
Within  which  an  act  Is  to  be  done,  may  be  extended, 

fi  1054. 
Within  which  summons  may  issue  on  complaint,  §  406. 

TITLE,  abstract  of  in  partition,  §§  799,  800. 

Action  involving,  to  real  estate,  costs  allowed  of  course, 

when,  S  1022. 
Adverse  claim,  action  to  determine,  fi  1050. 
Code,  tiUe  of,  i  1. 
Complaint  to  contain,  §  426. 
Cotenants  may  unite  in  suit  relating  to.  §  3S1. 
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Declarations  or  admissions  of  predecessor,  admissible^ 
§  1849. 

Defective  title  or  want  of  title  on  papers,  f  1046. 

Issue  of,  evidence  of  continued  possession  of  remoli 
occupant,  $  1834. 

Parties  defendant  in  actions  involving,  §  S79. 

Quieting,  §§  738-751.    See  Quieting  Title. 
TOLL,  costs  of  course  in  action  involving,  i  1022. 
TOLL-GATE,  keeper  of,  exempt  from  Jury  duty,  f  200. 
TORTS,  definition  of  injury  to  person,  f  29. 

Definition  of  injury  to  property,  S  28. 

Joinder  of  actions  for,  f  427. 

Kinds  of,  §  27. 
TOWN,  mechanics'  liens  on  town  lots,  §  1191. 

Partition  of  property  included  in  townsite,  f  763. 

Service  of  summons  on,  §  411. 
TOWNSHIP,  change  in  boundary,  succession  of  josticeB, 

I  107. 
TRANSCRIPT,  compensation  of  reporter,  f  274. 

Justice's  court,  §  92. 

Of  docket  filed  in  another  county.  Judgment  becomes 
lien  there;  §  674. 

Of  entries  in  Justice's  docket,  prima  facie  evidence, 
§  912. 

On  transfer  of  cause  from  justice's  to  superior  ooart, 
§  838. 

Reference  to,  on  hearing  of  motion  for  new  trial,  |  660. 
TRANSFER  of  action  to  another  court,  manner  ot  f  399. 

Of  action  to  another  court,  when  proper,  i  397. 

See  Place  of  Trial. 
TRANSFERRED  CASE,  remitUtur,  |  56. 
TREASON,  number  of  witnesses  to  prove,  §  1844. 

Proof  necessary,  §  1968. 
TREASURER:   See  Public  Administrator. 

Deposit  with,  §§  573,  2104.    See  Deposit  in  Court. 

State,    deposit    with    in    condemnation    proceedisg% 
§  1254. 
TRESPASS,   decedent,   of,   action   for  against   executor, 
§  1584. 

ESzecutor,  action  for,  by,  §  1588. 

Justice's  court,  action  for,  in,  |  112. 
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Land,  on,  limitation  of  action  for,  %  338. 
Personalty,  to,  limitation  of  action  for,  {  338. 
Timber  cutting,  §§  733,  734. 
TRIAL:   See  Instructions. 

Absence  of  party,  bringing  issue  to  trial  in,  8  694.  * 

Adjournment:    See  Adjournment 

Agreed  case,  §{  1138-1140. 

Argument,  case  may  be  brought  before  court  for,  when, 

S665. 
Argument,  order  of,  S  607. 
Argument,  submission  of  case  without,  $  607. 
Argument,  reserving  case  for,  §$  664,  665. 
Argument,  case  reserved  for,  bringing  before  court, 

S  665. 
Calendar,  causes  must  be  entered  on,  S  593. 
Calendar,  causes  must  remain  on,  till  when,  I  593. 
Calendar,  dropping  cause  from,  §  593. 
Calendar,  restoring  cause  to,  §  593. 
Challenge  of  Jurors,  §§  601-603.    See  Jurors. 
Change  of,  where  county  designated  is  not  proper 

county,  §  397. 
Changing  place  of,  for  convenience  of  witnesses,  §  397. 
Changing  place  of,  for  disability  of  Judge,  §  'Adl, 
Changing  place  of,  for  impartial  Jury,  S  397. 
Changing  place  of,  grounds  for,  §  397. 
Clerk  must  keep  register  of  actions,  §  1052. 
Clerk  to  take  testimony,  when,  §  1051. 
Compromise,  offer  of,  how  made  and  its  effect,  S  997. 
Conduct  of,  §§  607-619. 
Conduct  of,  powers  of  Judge,  §§  177,  178. 
Contempt,  interference  with  is,  §  1209. 
Contempt,  §{  1209-1222.    See  Contempt. 
Continuance,  costs  on,  §  1029. 
Continuance:    See  Continuance. 
Court,  by,  S  631. 

Deposit  in  court,  $§  573,  2104.    See  Deposit  in  Court 
Decision  of  court,  facts  found  and  conclusions  of  law 

must  be  stated  separately,  §  633. 
Decision  of  court  on  question  of  fact,  filing,  time  for, 

ft  632. 
Decision  of  court  on  question  of  fact  must  be  written, 

{  632. 
Code  ClY.  Proc— 89. 
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Error  disregarded  unless  substantial  rlghta  air«<t^ 

8  475. 
Evidence:    See  Erldence. 
Elxceptlons,  §§  646-653.    See  Exceptions. 
Findings  of  fact  and  conclusions  of  law  must  be  stated 

separately,  §  633. 
Findings  of  fact  may  be  waived  how,  §  634. 
Hearing,  either  party  may  bring  issue  to,  §  694. 
Hearing  in  absence  of  party,  S  594. 
Hearing,  notice  of,  S  594. 
Instructions:   See  Instructions. 
Interpreter,  when  to  be  summoned  and  sworn.  8  1S84. 
Issue,  S8  58^596.'    See  Issue. 
Issues,  by  whom  triable,  |8  309,  591,  592. 
Issue  of  law,  proceedings  after  det  irminatlon  of,  8  631 
Joint  debtor,  proceedings  against,  when  not  summoiied 

in  original  action,  $S  989-994. 
Judgment  on  demurrer,  proceedings  after,  8  636. 
Judge,  powers  of  in  conduct  of  proceedings,  |  177. 
Jury,  admonition  to,  on  separation,  8  611. 
Jury,  deliberation  of,  how  conducted,  8  613. 
Jury,  deliberation  of,  what  papers,  etc,  may  and  may 

not  take  with  them,  8  612. 
Jury,  discharge  of  before  verdict,  retrial,  8  61€. 
Jury,  how  and  when  waived,  8  631. 
Jury,  in  forcible  entry  and  detainer,  8  1171* 
Jury,  in  mandamus  proceeding,  8  1090. 
Jury,  polling,  8  618. 

Justice's  court.  In:    See  Justice's  Court,  XHT. 
New,  88  656-668%.    See  New  TrlaL 
Notice  of  hearing,  8  594. 
Order  of  proceeding,  8  607. 
Order  of  proof,  In  general,  8  2042. 
Place  of:     See  Justice's  Court,  XII. 
Place  of,  88  892-400.    See  Place  of  Trial. 
Police  court,  in,  88  929-933.    See  Police  Court 
Powers  of  judge  in  conduct  of  proceedings,  8  177. 
Presumption  that  all  matters  within  issues  were 

upon,  8  1963. 
Private,  in  what  cases  may  be  had,  8  125. 
Questions  of  fact,  when  for  Jury,  8  2101. 
Questions  of  law  addressed  to  court,  8  2102. 
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Questions  of  law  and  fact,  S§  2101-2103.  See  Ques- 
tions of  Law  and  Fact. 

Referee's  findings  must  state  conclusions  of  law  and 
fact  separately,  §  643. 

Reference,  §§  638-645.    See  Reference, 

Sick  Juror,  proceedings  in  case  of,  S  615. 

Sittings  to  be  public,  $  124. 

Sittings,  when  may  be  private,  §  125. 

Special  issue,  of,  not  made  by  pleadings,  S  309. 

Statement  on  appeal:    See  Statement 

Submitting  controversy  without  action,  {}  1138, 1140. 

Verdict:    See  Verdict 

Verdict,  how  declared,  S  618. 

Verdict,  informal,  proceedings  on,  $  619. 

Verdict,  sealed,  rendered  during  adjournment,  8  617. 

Verdict  prevented,  retrial  of  cause,  §  616. 

View  by  jury  of  premises,  conduct  of,  §  610. 

View  by  jury  of  premises,  when  allowed,  $  610. 

TROVER,  action  for,  against  executor,  §  1584.. 
Action  for  by  executor,  §  1583. 
Damages  for  cutting  and  carrying  away  trees,  $  738. 

TRUST  COMPANY,  limitation  of  actions  against  §  348. 

TRUST:   See  Trustee. 

Action  involving  validity  of  trust  under  will,  conclu- 
siveness of  determination,  §  738. 

Action  to  quiet  title  involving  trust  under  will,  will 
admissible,  §  738. 

In  realty,  writing,  necessity  of,  §§  1971,  1972. 

Jurisdiction  over  continues  after  distribution,  §  1699. 

Parties  in  suit  to  establish,  $  381. 

TRUSTEE:    See  Trusts. 

Account,  decree  settling  conclusive  if  affirmed  on  ap- 
peal, §  1701. 
Account,  settlement  of  after  distribution,  §  1699. 
Accounting  after  distribution,  procedure  for,  $  1699. 
Accounting  by  trustee  under  will,  $  1699. 
Accounting  by  trustee  under  will,  citation,  §  1699. 
Accounting  by  trustee  under  will,  notice  of,  S  1699. 
Accounting  by  trustee  under  will,  procedure  in,  S  1699. 
Appeal  by,  dispensing  with  bond,  §  946. 
Appeal  from  settlement  of  account  of,  §  1701. 
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Beneficiaries,  may  sue  without  joining,  §  369. 
Compensation,  apportionment  among  trustees,  §  1700. 
Compensation  of,  on  settling  account  of,  after  distrir 

buUon,  §S  1699, 1700. 
Corporation  as,  qualification,  oath,  bond,  §  1348. 
Corporation  may  act  as,  §  1348. 
Corporation,  statute  authorizing  to  act  as,  p.  768. 
Corporation,  deposit  of  funds  with  and  redaction  oC 

bonds,  pp.  769,  770,  §§  2,  4,  Stats. 
Costs  in  action  by  and  against,  §  1031. 
Declination  to  act,  proceedings  on,  |§  1702, 1703. 
Deposit  in  court  by,  of  subject  of  litigation,  §  672. 
Express  trust,  of,  who  is,  S  369. 
Joinder  of  claims  against,  §  427. 
Presumption  that  he  has  conveyed  property.  {  1963. 
Resignation,  duty  of  court  before  acceptance,  §  1702. 
Resignation  or  vacancy,  jurisdiction  in  cases  of,  i  1703. 
Vacancy  or  resignation,  appointing  on  applicatioa  d 

interested  party,  §  1702. 
Vacancy;  appointment  to  fill,  notice  to  interested  par* 

ties,  §  1702. 
Vacancy,    undertaking  of   trustee   apiK>inted   to   fiUv 

§  1702. 
Vacancy  in  trusteeship,  how  filled,  {§  1702, 1708. 

TULARE  COUNTY,  acts  Increasing  and  lowering  number 
of  superior  judges,  p.  766. 

TYPEWRITERS  exempt  from  execution,  §  690, 

TYPEWRITING,  wriUng  includes,  §  17. 

UNDERTAKING:    See  Bond;  Surety. 
Appeal  to  superior  court,  on,  §  978. 
Appeals,  §§  940-949.    See  Appeals. 
Arrest  of  defendant,  on,  |§  482,  487. 
Arrest  of  defendant  in  justice's  court,  for,  |  862. 
Attachment,  in,  §§  539,  540,  554. 
Attachment  in  justice's  court,  on,  S  867. 
Attachment  of  vessel,  on,  §  818. 
Attachment  of  vessel,  on  discharge  of,  8  822. 
Commissioner  or  elisor  to  sell  incumbered  property* 

f  726. 
Costs  by  nonresident  or  foreign  corporation,  for,  i  103C. 
Costs  in  libel  and  slander,  to  cover,  p.  778,  Stata. 
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Ck>urt  commissloiiers,  power  to  take  and  approve,  S  259. 

Elisor,  of,  to  sell  incumbered  property,  $  726. 

Guardian,  of,  receiving  proceeds  of  partition  sale,  |  794. 

Injunction,  upon,  §  529. 

Jiurisdiction  of  Justice  in  action  on,  S  112. 

Municipality  need  not  give,  §  1058. 

Officer  need  not  give,  §  1058. 

Quo  warranto,  in,  S  810. 

Receiver,  of,  §  567. 

Receiver,  on  appointment  of,  $  566. 

Replevin,  in,  §§  512,  514,  519,  520. 

Requisites  of,  in  general,  §  1057. 

Several  actions  on,  costs  and  disbursements  in  case  of, 

S  1023. 
State,  county,  city,  town  or  officer  need  not  give,  S  1058. 
Supplementary  proceedings,  in,  §  715. 
Time  for  filing,  extension  of  time  for,  $  1054. 
Trustee   appointed   to   fill   vacancy,   undertaking   of, 

§  1702. 

WNITED  STATES,  documents  of,  how  proved,  §  1918. 
Includes  what,  §  17. 
Judicial  record  of,  how  proved,  S  1905. 
Public  writings,  effect  of  and  how  proved,  §  1924. 

UNLAWFUL  DETAINER,  §S  1159-1179.  See  Forcible  En- 
try and  Detainer. 

UNMARRIED  FEMALE  may  recover  for  own  seduction, 

§  374. 
USAGE,  evidence  of,  $  1870. 

Local,  'governs  actions  concerning  mining  claim,  8  748. 

USURPATION  OF  OFFICE  AND  FRANCHISE,  appeal 
from  Judgment  that  one  is  usurping  office  does 
not  stay,  §  949. 

Arrest  of  defendant,  S  804. 

Attorney  general,  proceedings  by,  SS  803-81 0. 

Complaint  in,  §  804. 

Ckunplaint,  what  may  state,  §  804. 

Complaint  may  set  forth  name  of  person  entitled, 
§  804. 

Costs,  when  defendant  liable  for,  S  809. 

Damages  may  be  recovered  by  claimant,  |  807. 

Fine  for,  §  809. 
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Information.  §  803. 

Judgment,  where  defendant  guilty,  {  809. 

Judgment  in  favor  of  claimant  entitles  him  to  oflkc; 

S  806. 
Judgment  may  determine  rights  of  either  or  both  par 

ties,  I  805. 
Judgment  may   determine   rights   of  Incumbent  sad 

claimant,  §  805. 
Oath  and  bond  of  claimant  on  taking  office,  |  80(. 
Parties,  S  808. 

Proceedings  when  several  claimants,  $  808. 
Scire  facias  abolished,  fi  802. 
Undertaking  in  action  for,  §  810. 

VACANCY,  Judge's  office,  effect  of,  ft  184. 
Justice's  office,  in,  §  916. 
Justice's  office,  how  ^filled,  S  111. 
Proceedings  in  court  not  affected  by,  |  184. 
Superior  Judgeship,  vacancy  In,  S  70. 
Supreme  Judgeship,  vacancy  in,  |  42. 

VACATION,  arbitrator's  award,  of,  S  1287. 
Arrest,  vacation  of,  |  503. 
Arrest,  vacation  of,  order  for,  S  504. 
Judgment,  of,  grounds  for,  §  663.    See  Judgments. 
Order  refused  by  another  Judge,  §  183. 
Superior  court  may  vacate  its  Judgment,  in  what  cases, 

§  663. 
VARIANCE.     Failure  of  proof  and  not  variance^  whea. 

§  471. 
Immaterial,  how  provided  for,  §  470. 
Material,  how  provided  for,  §  469. 
Material,  when  only  deemed  to  be,  S  469. 
Variance  between  allegation  and  proof,  amendment, 

S  469. 
What  not  deemed  to  be,  8  471. 

VENDOR  AND  VENDEE.  Guardian  decreed  to  make  oon- 
ve3rance  where  vendor  becomes  Inoompeteot, 
i  1810. 

VENUE:   See  Place  of  TriaL 

VERDICT,   amount  of   recovery.  Jury  most  find, 
S$  626,  627. 
Chance,  new  trial,  S  657. 
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Counterclaim  set  np,  $  626. 

Courts  open  any  day  to  receive,  §  134. 

Death  after.  Judgment  on,  S  669. 

Declared  how,  S  618. 

Directing  findings  upon  particular  questions  of  fact^' 

§  625. 
Entry,  manner  of,  §  628. 
Excepted  to,  deemed,  §  647. 
Exception  to  form  of,  S  648. 

Failure  to  enter  judgment  on  dismissal,  8  581,  stibd.  6. 
Forcible  entry  and  detainer,  in,  i  1174. 
General,  defined,  §  624. 
General,  when  may  be  rendered.  $  625. 
In  actions  to  recover  realty,  §  740. 
In  proceedings  against  joint  debtors,  §  994. 
In  proceedings  to  contest  probate,  fi  1314. 
Interest  on  to  be  included  in  judgment,  §  1035. 
Informal  or  Incorrect,  proceedings  in  case  of,  S  619. 
Is  general  or  special,  §  624. 
Judgment  not  supported  by,  notice  of  motion  to  set 

aside  and  hearing  of,  §  663 1^. 
Judgment   not   supported   by   verdict,   setting   aside, 

§  663. 
Judgment  on,  wh^n  to  be  entered,  $  664. 
Judgment-roll,  as  part  of,  §  670. 
Jury,  discharge  of  before  retrial,  {  616. 
Justice's  court,  in,  §  891. 
Polling  jury,  i  618. 
Prevented,  retrial  of  cause,  S  616. 
Replevin,  in,  §  627. 
Review  of,  on  appeal,  S  956. 

Sealed,  rendered  during  recess  or  adjournment,  |  617« 
Special,  defined,  §  624. 
Special,  entry  of,  {  628. 

Special,  inconsistent  with  general,  controls,  §  626. 
Special,  judgment  rendered  in,  to  be  entered,  S  628. 
Special,  must  be  filed  and  entered,  S  625. 
Special,  order  reserving  case  to  be  entered,  §  628. 
Special,  requisites  of,  S  624. 
Special,  vacation  of  judgment  entered  on,  S  663. 
Special,  when*may  be  rendered,  fi  625. 
Three-fourths  jury  may  render,  §§  613,  618. 
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Vacation  of  on  court's  own  motion,  groilndB  for,  §  6(0. 

Will  contest,  in,  §  1314. 

Written,  must  be,  §  618. 
VERIFICATION,  accusation  against  attorney  to  be  yerijled, 
I  291. 

Affidavit  may  be  used  for,  |  2009. 

Answer,  fi  437. 

Application  for  dissolution  of  corporation,  veriflcatioii, 
S  1229. 

Complaint  in  action  against  vessel  to  be  verified,  S  Sl^ 

Ejection  contest,  statement  to  be  verified,  $  1116. 

Genuineness  and  execution  of  Instrument  in  complaint, 
when  admitted,  §  447. 

Genuineness  and  execution  of  written  Instrument  in 
answer  admitted,  unless  denied  under  oath. 
S  448. 

Genuineness  and  execution  of  Instrument  are  not  ad- 
mitted, when,  §  449. 

Injunction,  complaint  for  must  be  verified^  8  527. 

Opposition  to  application  to  become  sole  trader,  §  ISUw 

Petition  for  sale  by  guardian  to  be  verified,  §  1781. 

Petition  for  sale  of  real  estate  of  decedent,  §  1537. 

Petition  to  perpetuate  testimony  to  be  verified,  S  208^ 

Pleadings,  verification  of,  §  446. 

Return  of  sales  to  be  verified,  S  1575. 

Statement  In  election  contest,  verification  of,  8  111S« 

VESSELS,  88  813-827.    See  Shipping. 
VESTED  RIGHTS  not  affected  by  code,  8  8. 
VIEW  OF  PREMISES  by  Jury,  8  610. 

WAGES,  exemption  of  from  execution,  8  690. 

Lien  for:   See  Lien. 

Preferred  claims,  §§  1204-1207. 

Seamen's,  li  825,  826.    See  Shipping. 
WAIVER.    Demurrer  not  waived  by  filing  answer  at 
time,  8  472. 

Findings,  waiver  of,  8  634. 

Jury,  of,  88  592,  631. 

Jury  in  Justice's  court,  of,  how  affected,  8  S83. 

Mechanics'  liens,  of.  §  1201. 

Objections  to  complaint,  when  walvedi  8  434. 

Service  on  ward,  guardian  may  waive,  8  1722. 
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Summons,  waiver  of  Issuance  of,  §  406. 
Summons  in  justice's  court,  of,  fi  841. 
Sureties,  waiver  by  failure  to  object,  §S  513,  t39. 
Undertaking  on  appeal,  of,  $  940. 
Undertaking  or  deposit  on  appeal,  of,  8  948. 

WAR  as  cause  for  removal  of  court,  §  142. 

Limitation  of  actions,  how  aftected  by  war,  S  854. 

WARRANT  for  salary  of  Justice  of  peace,  S  103. 

WASTE,  administrator,  removing  for,  S  1436. 

Civil  officer  to  inform  public  administrator  of,  |  1781. 
Cutting  or  injuring  trees,  damages  for,  §  733. 
Damages  for,  §fi  732-735. 

Decedent,  of,  action  for,  against  executor,  §  1584. 
Enjoining  executors  pending  application  to  prove  lost 

will,  §  1341. 
Enjoining  pending  foreclosure,  §  745. 
Eviction,  after,  contempt,  I  1210. 
Execution  sale,  injury  done  after  and  before  delivery, 

i  746. 
Executor,  action  for,  by,  S  1583. 
Guardians,  by,  S  732. 
Joint  tenants,  by,  §  732. 
Restraining,  during  time  to  redeem  from  execution, 

§  706. 
Security  against,  on  appeal,  §§  945,  978. 
Tenants,  by,  S  732. 
Tenant  in  common,  by,  S  732. 
What  is  not,  $  706. 

WATERS  as  boundaries,  I  2077. 

Condemnation    of,    damages,    rule    for    ascertaining, 

S  1248. 
Eminent  domain,  §  1238. 
Injunction    respecting,   vacation   or   modification   of, 

S  582. 
Injunction  to  prevent  diversion,  refusal  of,  bond,  S  580. 
Offense  on  lake  or  stream  in  several  counties,  venue 

of  action,  §  393. 

WELLS,    implements   for   putting    down,    exemption   at, 
S  690. 

WHARFAGE,  vessels  liable  for,  8  813. 
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WILLS. 

I.  Execution  of;  codicils. 

II.  Production  of. 

III.  Devises  and  legacies;  actions  Involving  validity 

of  gift  under. 

IV.  Advancements. 

V.  Nuncupative  wills. 

VI.  Alteration  and  revocation. 

VII.  Probate  of. 

VIII.  Contest  before  probate. 

IX.  Contest  after  probate. 

X.  Probate  of  foreign  wills. 

XI.  Probate  of  lost  or  destroyed  wills. 

XI i.  Evidence  affecting. 

XIII.  Appeals  in  protMite  proceedings. 
Testamentary  guardian:    See  Guardian. 

I.    Execution  of;  codicils. 
Codicil,  will  includes,  §  17. 

To  be  executed  according  to  legal  fbrmalitiea,  f  IMS. 
To  be  in  writing,  §  1969. 

J  I.    Production  of. 
Custodian  to  deliver  to  superior  court,  §  1298. 
Imprisonment  for  failure  to  produce,  §  1302. 
Order  to  person  in  possession  of  to  produce,  §  1802. 
Penalty  for  nondelivery  of  to  probate  court,  S  1298. 
Probate,  JudgQ  at  any  time  may  issue  orders  to  enfbrce 

production  of  wills,  §  1305. 
Production  of,  when  in  hands  of  third  peraon,  impri8a»> 

ment  to  enforce,  §  1302. 

ill.    Devises  and  legacies;  actions  Involving  validity  of 

gift  under. 
Action  inyolving  validity  of  gift  or  trust  under*  oon- 

clusiveness  of  determination,  §  738. 
Action  to  quiet  title  involving  gUt  or  trust  under,  will 

admissible,  S  738. 
Devises,  liability  for  debts,  S  1563. 
Devise  or  legacy,  petition  for,  on  giving  bond,  |  1868. 
Devise,  specific,  how  far  exempt,  |  1563. 
Devises,  specific,  liability  for  debts,  §  1563. 
Legacies,  liability  for  debts,  |  1563. 
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Le^cy,  need  not  be  paid  tintil  court  orders,  |  1646. 
Legacies,  order  for  payment  of,  §  1651. 
Legacy,  petition  for  on  giving  bond,  S  1658. 
Legacy,  specific,  how  far  exempt,  S  1563. 
Legacies,  specific,  liability  for  debts,  S  1563. 

IV.  Advancements. 
Determination  as  to,  S  1686. 
Heirs,  advancements  to,  fi  1686. 

V.  Nuncupative  wills. 

Appointment  of  executor  and  administrator,  procedure, 

S  1346. 
Contest  of,  procedure,  $  1846. 
How  admitted  to  probate,  fi  1344. 
Manner  of  appointment  of  executors,  |  1346. 
Notice  of  probate,  S  1345. 
Petition  for  probate,  requisites  of,  §  1344. 
Reducing  to  writing  and  filing,  §  1345. 
Time  for  probate,  S§  1344,  1345. 
Who  may  petition  for  probate  of,  §  1299. 

VI.  Alteration  and  revocation. 
Alteration  of,  how  effected,  S  1970. 
Revoked,  how,  S  1970. 

VII.  Probate  of. 
Certificate   of,  seal,  $  163. 
Conclusive  after  one  year,  §  1333. 
In  what  county  to  be  proved,  §  1294. 

Judge  disqualified  to  act,  in  what  cases,  §  1430. 
Judge  disqualified  to  act,  transfer  of  proceedings  and 

their  return,  §§  143M433. 
Judge  may  at  any  time  compel  attendance  of  witnesses, 

{  1305. 
Jurisdiction  over,  probate  of,  $  1294. 
Mailing  copies  of  notices  of  time  appointed  to  heirs, 

S  1304. 
Mailing  of  notices  of  petition,  notices  how  aadressed, 

§  1304. 
Mailing   of   notices    of   time   appointed   for   hearing 

petition,  time  of,  S  1304. 
Non-appointment  of  attorney  by  court  does  not  in* 

validate,  §  1307. 
Olographic  will,  how  proved,  §  1309. 
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One  witness  sufficient  if  no  contest,  when,  |  1S08. 
Petition  for,  devisee  may,  §  1299. 
Petition  for  probate,  who  may  file,  §  1299. 
Petition  for  probate,  contents  of,  S  1300. 
Petition  for  probate,  eftect  of  defects  in,  f  1300 
Petition  for  probate,  failure  of  executor  to,  lorfeltort 

of  right  to  letters,  $  1301. 
Petition  for  probate  must  show  what,  {  1800. 
Petition  for  probate,  notice  of,  how  giyen,  $  1803. 
Petiton  for  probate,  notice  of,  how  serred  on  executant 

S  1304. 
Petition  for  probate,  notice  of,  proof  of,  §§  1304, 1306. 
Petition  for  probate,  notice  of,  publication  or  postinc 

of,  i  1303. 
Petition  for,  clerk  to  set  for  hearing:,  S  1808. 
Petition  for,  hearing  of,  time  for,  i  1303. 
Petition  for,  mailing  notices  to  executors,  §  1304. 
Petition  for,  personal  service  of  notice  eaulvalent  to 

mailing,  §  1304. 
Probate,  petition  for,  personal  service  of  notice,  tiniA 

for,  §  1304. 
Revocation,  probate,  when  revoked,  §  1330. 
Revocation  of  prior  letters,  §  1423. 
Revocation  of  probate.  Jury  trial,  §  1330. 
Revocation  of  probate,  effect  of,  i  1331. 
Revocation,  effect  on  powers  and  liabilities  of  execu* 

tors  or  administrators,  §  1331. 

VIII.    Contest  before  probate. 
Absence  of  subscribing  witnesses  to  be  accounted  for, 

S  1315. 
All  subscribing  witnesses  in  county  to  be  examliiodt 

I  1316. 
All  testimony  to  be  filed  by  clerk,  §  1318. 
Any  one  interested  may  contest,  $  1307. 
By  attorney  appointed  by  court  as  a  bar,  §  1807. 
Certificate  of  proof  to  be  attached  to  will,  |  1817. 
Contestant  is  plaintiff,  S  1812. 
Demurrer,  proceedings  where  sustained  or  OTomiled. 

§  1312. 
Demurrer  to  opposition,  grounds  of,  I  1818. 
Impaneling  jury,  $  1318. 
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Issues  when  tried  by  Jury  and  when  by  court,  $  1312. 

Jury  trial,  mode  of,  §  1313. 

Judgment  to  be  entered  on  special  yerdict,  §  1314. 

Judgment,  will  and  proofs  to  be  recorded,  S  1314. 

Jury  to  return  special  verdict,  |  1314. 

May  be  through  guardian  or  attorney,  S  1307. 

Of  nuncupative,  how  conducted,  S  1346. 

Proof  of  handwriting  of  testator  and  subscribing  wit- 
nesses, fi  1315. 

Proof  of  subscribing  witnesses  to  be  reduced  to  writing, 
S  1314. 

Testimony  of  other  than  subscribing  witnesses  ad- 
missible to  prove  sanity  and  execution,  when, 
§  1315. 

Testimony  reduced  to  writing  and  signed,  admissibility 
in  subsequent  contests,  §  1316. 

Trial  by  court,  mode  of,  i  1315. 

Will  and  certificate  of  proof  to  be  filed  and  recorded, 
§  1318. 

Written  opposition,  service  of,  §  1312. 

Written  grounds  of  opposition  to  be  filed,  S  1312. 

IX.  Contest  after  probate. 
Annulment  of  probate,  §§  1330,  1331. 
Citation  to  parties  interested,  S  1328. 
Costs,  who  to  pay,  i  1332. 
Hearing,  i  1329. 

Issues,  how  tried,  8  1329. 

Jury  trial,  |  1330. 

Limitations,  S§  1327,  1333. 

Limitations,  effect  of  disabilities,  §  1333. 

May  be  made  within  year,  §  1327. 

Petition,  |  1327. 

Probate  annulled,  when,  8  1330. 

Proof  of  service  of  citation,  i  1329. 

Time  to  contest,  extension  in  case  of  disability,  S 1833. 

Trial  by  court,  S  1330. 

X.  Probate  of  foreign  wills. 
AdmiBsion  of  to  probate,  |  1324. 
Hearing  proofs  of  probate  of,  §  1324. 
Lietters  to  issue  on,  when,  S  1324. 

Code  CiY.  Ppoc— 90. 
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May  be  recorded  in  county  where  testator  left  property, 

i  1322. 
Notice  of  petition  for  letters,  §  1323. 
Petition  for  letters,  §  1323. 
Proceedings  on  production  of,  f  1323. 
To  be  recorded,  when  and  where,  §  1322. 

XI-    Probate  of  lost  or  destroyed  wills. 
Certificate  of  contents  to  be  filed  and  recorded,  §  1340. 
Destroyed  fraudulently  during  lifetime,  fi  1339. 
Existence  at  time  of  testator's  death  to  be  proTed, 

I  1339. 
Granting  letters,  S  1340. 
Must  be  proved  by  two  witnesses,  §  1839. 
Must  have  existed  at  time  of  death,  except  when.  §  1339. 
Proof  of  execution  and  validity  to  be  taken,  S  1333. 
Proof  of,  notice  to  persons  interested,  fifi  1338,  1340. 
Proof  of,  testimony  to  be  reduced  to  writing,  i  1338. 
Provisions  to  be  proved  by  two  witnesses,  §  1839. 
Provisions  of  to  be  certifiea  and  recorded,  S  1340. 
Restraining  executor  during  proceeding  to  prove,  {  1841. 
Testimony  to  be  reduced  to  writing  and  certified,  ( 1340, 
Who  may  petition  for,  §  1299. 

XII.     Evidence  affecting. 
Evidence  of  instrument  itself  to  be  produced,  f  1969. 
Olographic  will,  how  proved,  §  1309. 
Parol  evidence  affecting,  admissibility,  §  1856. 
Secondary  evidence  of  contents,  S  1969. 

XI IK    Appeals  In  probate  proceedings. 

Appeal  lies  from  what  orders  respecting  will,  {  963. 

Order  admitting  or  refusing  admission  to  probate 
appealable,  fi  963. 

Orders  or  Judgment  relating  to  validity  of  will  appeal- 
able, §  963. 

WITNESSES:     See  Evidence. 

-  Absence  of,  postponement  of  trial  for,  f  695. 
Accomplice  as,  §  2061. 
Affirmation,  form  of,  §§  2094,  2097. 
Affirmation,  In  place  of  oath,  §  2097. 
Answer  questions,  bound  to,  §  2065. 
Answer,  what  questions  need  not  answer,  fi  2066, 
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Answer   questions,   all   pertinent   questions  must  be 

answered,  fi  2064. 
Answer  questions,  must,  as  to  conylction  of  felony, 

fi  2065. 
Arbitration  proceedings,  at,  §  1284. 
Arrest  of,  disobeying  subpoena,  |  1993. 
Arrest,  failure  to  obey  subpoena,  issuance  of  warrant, 

§  1993. 
Arrest  of,  affidavit  that  he  is  witness,  $  2069. 
Arrest  of,  discharge,  S  2070. 
Arrest,  who  may  discharge,  $  2070. 
Arrest,  wrongful,  damages  for,  fi  2068. 
Arrest  of,  liability  of  officer  making,  §  2069. 
Arrest  of,  liability  of  party  causing,  i  2068. 
Arrest,  privilege  from,  §  2067. 
Arrest,  warrant,  contents  of,  i  1994. 
Arrest,  warrant,  how  executed,  i  1994. 
Arrest,  warrant,  to  whom  directed,  fi  1994. 
Arrest,  wrongful,  when  a  contempt  of  court,  f  2068. 
Attend,  bound  to,  §  2064. 
Attendance,  power  of  court  to  compel,  §  128. 
Attendance,  power  of  judicial  officer  to  compel,  |  177. 
Attendance  not  compelled  unless  within  thirty  miles, 

§  1989. 
Attendance,  time  for,  S  1987. 
Attendance,  in  probate.  Judge  may  compel  at  any  time, 

S  1305. 
Attorney  as,  §S  1881,  1882. 

Changing  place  of  trial  for  convenience  of,  8  897* 
Child  under  ten  as,  §  1880. 
Clergyman  as,  8  1881. 
Clerk  to  take  testimony,  when,  8  1051. 
Compelled  to  attend,  not,  unless  within  thirty  miles, 

8  1989. 
Compelled  to  testify  when  present,  8  19d0. 
Compelling  to  produce  books  and  papers,  8  1000. 
Competency  of,  in  general,  8  1879. 
Competency,  who  not  competent,  8  1880. 
Contempt  by,  8  1209. 
Contempt  in  Justice's  court,  8  906. 
Contradicting,  by  party  producing,  8  2049. 
Credibility  of,  evidence  to  show,  8  1870. 
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Credibility  of,  may  be  attacked,  i  1879. 

Credibility,  greater  number  of  do  not  control,  i  2061* 

Cross-examination  defined,  S  2045. 

Cross-examination,  right  and  extent  of,  S  2048. 

Cross-examinatiion,  when  may  begin,  S  2045. 

Cross-examination,  not  heard  unless  subject  to,  i  1S4C. 

Decedent,  who  may  not  testify  of  fact  occurring  during 
lifetime  of,  S  1880. 

Decedent's  estate,  examination  of  person  suspected  oC 
embezzling,  §  1460. 

Defined,  i  1878. 

Depositions,  S§  2019-2038.    See  Depositiona. 

Deposition  of,  on  postponement  of  trial,  fi  59ft. 

Detaining,  contempt,  §  1209. 

Direct  evidence  of  one  sufficient,  i  1844. 

Direct  examination  defined,  S  2045. 

Disqualified  as  referee,  S  641. 

Docket  of  Justice  of  peace  must  contain  names  of,  1 91L 

Election  contest,  enforcing  attendance  at,  fi  1120. 

Examination,  court  must  control  mode  of,  fi  2044. 

Examination,  oral,  defined,  i  2005. 

Examination  must  be  in  presence  of  persons  i^ffftftttf, 
§  1846. 

Examination,  protection  of  witness,  {  2066. 

Examination,  use  of  affidavits  to  obtain,  fi  2009. 

Examination  of  persons  suspected  of  embeszllng  de- 
cedent's estate,  §  1460. 

Exclusion  of,  by  court,  §  125. 

Bhcclusion  of,  on  examination  of  others,  {  2048. 

Expert,  laws  of  other  states,  §  1902. 

£3xpert,  may  decipher  writing,  S  1863. 

Expert,  opinion  of,  in  general,  S  1870. 

False,  in  part,  i  2061. 

Fees  of,  S  1987. 

Foreign  country,  S§  2024-2028.    See  Depositions. 

Good  character,  evidence  of,  when  allowed.  {  I06t. 

Handwriting,  opinion  respecting,  i  1870. 

Husband  and  wife  as,  §fi  1881,  1882. 

Impeachment  of,  by  party  producing,  fi  2049. 

Impeachment  of,  limitation  on,  9S  2051,  2058. 

Impeachment  of,  manner  of,  §§  2051,  2062. 

Inspection  of  writing  shown  to,  {  2054. 
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Interested  party  as,  §  1880. 

Interpreter,  contempt  by,  fi  1884. 

Interpreter,  when  to  be  summoned  and  swoniy  {  1884. 

Judge  as,  S  1888. 

Juror  as,  §§  602,  1883. 

Juror,  trial  of  challenge,  witnesses,  {  608* 

Leading  question  defined,  S  2046. 

Leading  questions  on  cross-examination,  {  2048. 

Leading   questions   on   direct   examination,   whethtr 

allowed,  §  2046. 
Lunatic  as,  §  1880. 

Memorandum,  refreshing  memory,  §  2047. 
Memorandum,  right  to  testify  from,  fi  2047* 
Modes  of  taking  testimony,  §  2002. 
Oath,  affirmation  in  place  of,  §  2097. 
Oath  or  affirmation,  only  heard  upon,  {  1846. 
Oath  of,  form,  §  2094. 
Oath  of,  varying  form  of,  §S  2095,  2096. 
Officer  as,  §  1881. 

On  trial  of  challenge  of  juror,  §  603. 
One  person  not  affected  by  act  of  another,  {  1848. 
One  sufficient,  §  1844. 
Opinions,  in  general,  §  1870. 
Opinion  of  subscribing  witness,  §  1870. 
Oral  examination  defined,  §  2005. 
Order  of  proof,  how  regulated,  §  2042. 
Other  than  subscribing,  may  testify  to  writing,  f  1941. 
Party  as,  §§  1879,  1880. 
Party,  interested,  as,  S  1880. 
Perpetuating  testimony,  §§  2083-2089. 
Personal  knowledge,  confined  to,  §  1845. 
Physician  or  surgeon  as,  §  1881. 
Power  of  court  to  compel  attendance,  §  128. 
Power  of  judicial  officer  to  compel  attendance  of,  {  177* 
Presence  of  person  affected  necessary,  {  1846. 
Presumed  to  speak  truth,  §  1847. 
Presumption  that  witness  speaks  truth,  how  repelled^ 

S  1847. 
Prisoner,  deposition  of,  S§  1995,  1997. 
Priest  as,  S  1881. 
Prisoner,  how  brought  in  as,  S  1995. 
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Prisoner,  on  whose  motion  produced,  {  1996b 

Prisoner  as,  how  examined,  §  1997. 

Privilege  of,  i  2065. 

Privileged  communications,  in  general,  {  1S80. 

Protection  of.  In  general,  S  2066. 

Public  officer,  as,  S  1881. 

Recalling,  discretion  of  court,  §  2050. 

Re-examlnation  of,  fi  2050. 

Referee,  disqualified  as,  $  641. 

Refreshing  memory,  §  2047. 

Refreshing  memory,  manner  of,  {  2047. 

Refusal  to  answer  or  be  sworn  a  contempt,  i  1209. 

Relations  which  disqualify,  S  1881. 

Religious  belief  does  not  disqualify,  §  1879. 

Subpoena,  disobedience  to,  forfeiture  for,  {  1992. 

Subpoena,  disobedience  of,  a  contempt,  §  1209. 

Subpoena,  disobedience  of,  damages  for,  S  1992. 

Subpoena,  disobedience  of,  striking  out  complaint  or 
answer,  §  1991. 

Subpoena,  disobedience  to,  how  punished,  {  199L 

Subpoena,  for  what  issued,  §  1986. 

Subpoena,  how  Issued,  §  1986. 

Subpoena,  how  served,  §  1987. 

Subpoena,  how  served  on  concealed  witness,  t  19SS. 

Subpoena  for,  defined,  §  1985. 

Subpoena  may  require  production  of  books,  etc.,  1 1985. 

Subpoena,  person  present  In  court  compelled  to  testify 
without,  §  1990. 

Subpoena,  to  be  served  so  as  to  give  time  for  attend- 
ance, §  1987. 

Subpoena  to,  deposition  to  be  used  out  of  state,  {{  20S€» 
2037. 

Subscribing,  defined,  §  1935. 

Subscribing,  mark,  §  17. 

Subscribing,  opinion  of  as  to  sanity  of  testator,  1 18711. 

Subscribing,  other  witness  may  testify  to  wrlUng; 
§  1941. 

Subscribing,  proof  of  will  by  one,  i  1808. 

Subscribing,  proof  of  writing  by,  §  1940. 

Supplementary  proceedings,  at,  i  718. 

Swearing,  manner  of,  §  2096. 

Testimony  of:    See  Evidence. 
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Warrant  to  bring  in,  §  1993. 

Warrant  to  bring  in,  contents  of,  §  1994. 

Writing  shown  to,  may  be  inspected,  §  2054. 

Who  competent,  in  general,  S  1879. 

Who  not  competent  as,  S  1880. 

Who  not  excluded  as,  §  1879. 

WORDS  AND  PHRASES.    AbbreYiaUons,  §  186. 
"Action"  includes  special  proceedings,  fi  868. 
Affinity,  i  17. 
Agreement,  fi  1856. 
Construed  according  to  context  and  approyed  usage* 

§  16. 
County  includes  city  and  county,  {  17. 
Depose,  fi  17. 

Joint  authority,  words  giving,  |  15. 
Masculine  gender,  {  17. 
Month,  fi  17. 
Oath,  fi  17. 
Person,  §  17. 
Personal  property,  {  17. 
Plural  number,  words  in,  {  17. 
Present  tense,  words  in,  {  17. 
Process,  i  17. 
Property,  §  17. 
Real  property,  |  17. 
8eal,  S  14. 
Section,  fi  17. 
Signature,  §  17. 

Singular  number,  words  in,  I  17« 
State,  fi  17. 
Subscription,  i  17. 
Technical  words  and  phrases,  |  16. 
Testify,  fi  17. 

Typewriting,  writing  includes,  f  17. 
United  States,  {  17. 
WUl,  S  17. 
Writ,  I  17. 
WrlUng,  S  17. 

WRITINGS:  See  Written  Instnmentfl. 
Includes  what,  |  17. 
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WRITSt  defined,  S  17. 

Power  of  Judges  to  grant  and  hear  at  chambeni^  |i  1€S» 

166. 
Seal,  necessity  of,  fi  153. 
Service  in  case  of  nonresident,  §  1015. 
Superior  judge,  power  of,  to  issue,  S  76. 
Superior  court  may  issue  what  writs,  fi  76. 
Supreme  court,  power  of,  to  issue,  {  51. 
Telegraph,  service  hy,  S  1017. 

WRITS  OF  ASSISTANCE:  See  Assistance. 

WRITS  OF  POSSESSION:     See  Assistance. 
Condemnation  proceedings,  in  fi  1254. 
In  suit  to  determine  adverse  claim,  {  380. 

WRITS  OF  PROHIBITION,  i§  1102-1105.    See  ProhfUtkNL 

WRITS  OF  REVIEW,  H  1067-1097.    See  Review,  Writ  oL 

WRITS  OF  SCIRE  FACIAS,  abolished,  S  802. 

WRITTEN  INSTRUMENTS,  acknowledgment  ot  I  1948. 
Acknowledgment  proves  writing,  fi  1943. 
Adverse  possession  under  written  instruments,  U  SSI; 

323. 
Alteration,  burden  of  explaining,  S  1982. 
Ancient,  presimiption  in  regard  to,  fi  1963. 
Ancient  writings,  comparison,  how  made  in  case  d, 

S  1945. 
Called  for  and  inspected  may  be  withheld,  {  1939. 
Certificate  to,  form  of  and  how  executed,  fi  1923. 
Construe,  court  must,  S  2102. 
Contents  of,  evidence  as  to,  fi  1870. 
Contents  proved,  how,  S  1855. 
Copy  of  instrument  is  secondary  evidence,  fi  1830. 
Custody  of  adverse  party,  in,  notice  to  produce,  f  1938* 
Decedent,  entries  by,  admissibility,  i  1946. 
Decedent,  writings  of,  when  admissible,  |  1946. 
Deciphering,  experts,  §  1863. 
Destroyed,  proving  contents,  §  1865. 
entries  copied  from  one  book  in  another,  when  deemed 

originals,  §  1947. 
Evidence  of  execution  not  necessary  ,when,  S  1942. 
Evidence,  parol,  affecting,  {  1856. 
Executed,  how,  $  1933. 
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Execution,  admlssdon  of,  fi  1942. 

Execution,  how  proved,  §§  1940-1945. 

Execution  of,  defined,  §  1933. 

Foreign  language,  experts  may  testify  as  to  meaning* 
§  1863. 

General  acceptation,  terms  to  be  construed  by,  i  1861. 

How  proved  in  general,  §  1940. 

Handwriting,  how  proved,  §§  1943,  1944. 

Inspected,  writing  shown  to  witness  may  be,  |  2054. 

Inspection  of,  demand  for,  §  449. 

Kinds  of,  public  and  private,  §  1887. 

Lex  loci,  controls  interpretation,  S  1857. 

Limitation  of  actions  on,  §  337. 

Lost  or  destroyed,  proving  contents,  §  1855. 

Notice  to  produce:    See  Evidence,  VII. 

Notice  to  produce,  when  not  necessary,  {  1933. 

Original  must  be  produced,  S  1937. 

Offer  in,  to  pay  equivalent  to  tender,  §  2074. 

Official  documents,  manner  of  proving,  S  1918. 

Other  witnesses  than  subscribing  may  testify  to,  §  1941. 

Over  thirty  years,  evidence  of  handwriting  by  com- 
parison, §  1945. 

Over  thirty  years,  presumed  genuine,  §  1963. 

Parol  evidence  of  contents,  $  1870. 

Parol  evidence  to  explain  ambiguities,  §  1856. 

Part  in  evidence  all  may  be  proved,  §  1854. 

Pleading,  genuineness  of,  how  admitted  or  contro* 
verted,  S§  447-449. 

Pleading,  in  Justice's  court,  S§  886,  887. 

Possession  of  writing  by  adverse  party,  S  1855. 

Possession  of  by  adverse  party,  notice  to  produce, 
§  1938. 

Possession  of  officer,  writing  in,  S  1855. 

Presumption  that  it  is  truly  dated,  §  1963. 

Printed  partly,  writing  controls,  S  1862. 

Private,  are  what,  S  1889. 

Private,  certificate  of  acknowledgment  prima  facie  evi- 
dence of  execution,  fi  1948. 

Private,  public  record  of,  how  proved,  §S  1894,  1919. 

Private,  sealed  and  unsealed,  §  1929. 

Private,  deemed  whole  agreement,  S  1856. 

Proof  of,  fi  1941. 
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I^ved  by  witness,  must  be  read  before  bis  teBtlmffny 

closed,  i  2054.  :! 

Public,  books,  etc.,  entries  In,  §  1920.  I 

Public,  certificate,  what  It  must  state,  S  1923.  t^ 

Public,  certified  copies  of  must  be  supplied,  S  1893. 
Public,  citizen's  right  to  Inspect  and  take  copy,  |  1S92.  ■{ 

Public,  custodian  of  bound  to  give  certified  oqpSea^ 

§  1893.  I 

Public,  defined,  §  1888. 

Public,  kinds  of,  §  1894.  , 

Public,  officer  to  give  copy  of,  {  1893. 
Public  and  private,  S  1887. 
Public,  are  what,  §  1888. 
Public,  classes  of  Judicial  records,  {  1894. 
Public,  classes  of,  laws,  §  1894. 
Public,  classes  of,  official  documents,  {  1894. 
Public,  classes  of,  public  records  of  private  wiltlngift 

§  1894. 
Public,  Inspection  of  by  citizens,  i  1892. 
Public,  laws,  statutes,  etc.,  $$  1895-1903. 
Public,  official  documents,  proof  of,  S  1918. 
Public,  of  territories,  e£Pect  of  and  how  proved,  {  1921 
Public,  of  United  States,  effect  of  and  liow  proved 

fi  1924. 
Public,  of  United  States  or  territory,  how  proved. 

fi  1924. 
Public,   state  or   county,  certified   copy   admisatbte^ 

i  1901. 
Seal  makes  no  difference,  {  1932. 
Sealed  may  be  abolished  by  unsealed,  {  1932. 
Secondary,  copy  of  instrument  Is,  §  1830. 
Shown  to  witness,  may  be  inspected  by  opiKniait. 

I  2054. 
Surrounding  circumstances  admissible,  H  1853, 18$0. 
Written  words  control  printed,  fi  1862. 
WRONGFUL  DEATH,  damages  for,  §  377. 

Guardian  may  sue  for  death  of  ward,  {  373. 

Heirs  may  sue  for,  §  377. 

Limitation  of  action  for.  §  339. 

Parent  may  sue  for  death  of  minor,  §  373. 

Representatives,  when  may  sue  for,  S  377. 

Who  may  be  sued  for,  §§  376,  377. 
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.WRONGS.    Definition  of  injury  to  person,  $  29. 
Definition  of  injury  to  property,  §  28. 
Joinder  of  actions  for,  §  427. 
Kinds  of,  S  27. 

YUBA  COUNTY.    One  superior  Judge  for  Tuba  and  Sutter 
counties,  fi  65. 
Separate  Judges  for  Sutter  and  Tuba  counties^  p.  76<, 
Stats. 
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